Summary to the Decision of the Constitutional Court of Ukraine no. 8-rp/2005 as of October 11, 2005

The right to pension benefits forms an integral part of the constitutional right to social protection. This right is guaranteed by general mandatory state social insurance at the expense of the insurance payments of citizens, enterprises, institutions and organizations, and from budgetary and other sources of social security (article 46 of the Constitution).

The right to pension benefits, general terms and conditions, procedures of calculation and amount of pensions shall be determined by the Laws “On Pension Benefits”, “On General Mandatory State Pension Insurance” (hereinafter — the Law “On Pension Insurance”). 

Paragraph 13.3 of Section XV Final Provisions of the Law “On Pension Insurance” restricts amount of wage payments to be taken as a basis for pension calculation, to the highest amount of actual expenditures for remuneration of waged laborers. Paragraph 13.4 of Chapter XV Final Provisions of the Law “On Pension Insurance” in the wording of the Law stipulates that if the amount of a pension, perpetual monthly monetary allowance (including all bonuses, raises, supplementary pension benefits, special pecuniary aid and pensions for special merits before Ukraine and other additional payments to pensions established by the law), granted in pursuance of legal acts, as referred to in paragraphs 1 and 2 herein, exceeds 90% of the highest amount of actual expenditures for remuneration of waged laborers, taxable income (profit), consolidated taxable income (the maximum sum of wage (income), from which insurance contributions (charges) are collected to social funds, as defined by the law as of payment of pensions to such persons), pension or perpetual monthly monetary allowance shall not exceed the said limit. 

The provisions of paragraphs 13.3 and 13.4 of Section XV Final Provisions of the Law “On Pension Insurance” imposing limits on the pension amount in the solidary pension system fail to comply with the constitutional provisions on secured right to social protection, which includes pension benefits covered from the state budget (article 46 of the Constitution). 

When considering the case, the Court concluded that paragraph 5 of Section 55 of the Law supplemented article 43 of the Law “On Pension Benefits of Servicemen, Command and Ordinary Personnel of Interior Bodies and Some Other Persons” no. 2262-XII as of April 9, 1992 with articles 43.4 and 43.5. Based on provisions of article 61.3 of the Law “On the Constitutional Court of Ukraine”, the Constitutional Court declared the said provisions of the Law as unconstitutional as affecting a fair and unbiased decision on the case. 

The analysis of the constitutional norms indicates that pecuniary aid and social protection granted to a judge at the expense of the state budget (salary, pension, perpetual monthly monetary allowance etc.) secures his/her high status and independence. 

The right of a retired judge for pension and perpetual monthly monetary allowance secures independence of working judges. Perpetual monthly monetary allowance is the special form of social protection of judges, which is the state-secured monthly tax-free payment, assuring material security of judges, including the retired ones. The Law “On the Status of Judges” sets forth terms and conditions of such payments. 

Subject to article 130 of the Constitution, the state ensures funding of and proper conditions for operation of courts and activity of judges. Expenditures for maintenance of courts are allocated separately in the State Budget of Ukraine. This provision provides for funding of perpetual monthly monetary allowance of judges from the State Budget of Ukraine, and not from the State Pension Fund of Ukraine. 

The procedure of calculation of perpetual monthly monetary allowance, as established by the Law “On Pension Insurance”, restricts the amount of perpetual monthly monetary allowance of judges determined by the Law “On the Status of Judges”. While preserving the right to perpetual monthly monetary allowance of judges, the Law has restricted the scope of right to the upper limit of the perpetual monthly monetary allowance of judges and, at the same time, decreased the achieved level of guaranties of independence of judges. 

Thus, the Constitutional Court of Ukraine recognized the following acts as failing to comply with the Constitution (unconstitutional):

1) provisions of paragraph 13.3 of Section XV Final Provisions of the Law of Ukraine “On General Mandatory State Pension Insurance” no. 1058-IV as of July 9, 2003; 

2) provisions of paragraph 13.4 of Section XV Final Provisions of the Law of Ukraine “On General Mandatory State Pension Insurance” no. 1058-IV as of July 9, 2003 in the wording of the Law “On Amending the Law “On the State Budget of Ukraine for 2005 and some other statutory acts of Ukraine” no. 2505-IV as of March 25, 2005; 

3) provisions of articles 43.4 and 43.5 of the Law “On Pension Benefits of Servicemen, Command and Ordinary Personnel of Interior Bodies and Some Other Persons” no. 2262-XII as of April 9, 1992 in the wording of the Law “On Amending the Law “On the State Budget of Ukraine for 2005 and some other statutory acts of Ukraine” no. 2505-IV as of March 25, 2005.

Subject to article 126 of the Constitution the provisions of article 11.3 of the Law “On Status of Judges” and article 14.8 of the Law “On Judicial System of Ukraine” shall be treated as securing the achieved level of independence of the judiciary and prohibiting adoption of new laws and other statutory acts, amendments, cancellation thereof or restriction of any current guaranties of independence of judges, including arrangements for their legal protection, material and social support. 

