Summary to the Decision of the Constitutional Court of Ukraine No. 25-rp/2009 dated October 7, 2009 in the case upon the constitutional petition of the Supreme Court of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of Article 49.1.2 and the second sentence of Article 51 of the Law “On Mandatory State Pension Insurance”
The Supreme Court of Ukraine in its constitutional petition raised an issue of unconstitutionality of provisions of Article 49.1.2, second sentence of Article 51 of the Law “On Mandatory State Pension Insurance” (hereinafter referred to as “the Law”) concerning the suspension of pension payments to pensioners for the period of their permanent residence abroad in case Ukraine does not have an agreement on the pension provision and if the Verkhovna Rada of Ukraine did not give its consent for the binding nature of such international agreement with a relative state.
In Ukraine, as a social and law-based state, the human being, his or her life and health, honor and dignity, inviolability and security are recognised as the highest social value. Human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State. To affirm and ensure human rights and freedoms is the main duty of the State (Articles 1, 3 of the Constitution).

The constitutional provisions mentioned above are elaborated in Chapter II of the Constitution of Ukraine “Human and Citizens' Rights, Freedoms and Duties”. Thereby the right to social protection is related to fundamental rights and freedoms. This right is guaranteed by general mandatory state social insurance at the expense of the insurance payments of citizens, enterprises, institutions and organisations, as well as from budgetary and other sources of social security (Article 46.2 of the Fundamental Law) and is ensured by Article 22.2 of the Constitution pursuant to which constitutional rights and freedoms are guaranteed and may not be abolished.
The constitutional right to social protection also includes a right of citizens to pension provision in old age. Retirement pensions, pension for long service and its other forms, which are granted as a result of labour activity and deserved due to previous labour, are one of the forms of social protection. It determines the contents and character of the State’s obligation concerning those citizens who gained the right to pension provision.
Stipulating the right of every citizen to social protection without any exclusion at the constitutional level the State implements the provisions of Article 24 of the Constitution according to which citizens have equal constitutional rights and there must not be any restrictions based on race, colour of skin, political, religious and other beliefs, sex, ethnic and social origin, property status, place of residence, linguistic or other characteristics.

Furthermore, Ukraine guarantees care and protection to its citizens who are beyond its borders (Article 25.3 of the Constitution). 
The right of citizens to social protection envisaged by the Fundamental Law (Article 46) is further developed in the Law and the Law “On Pension Provision” which establish the order of pension calculation and payment. However, the special procedure of pension payment is provided for the citizens who left the territory of the State for permanent residence. According to Article 49.1.2, second sentence of Article 51 of the Law pension payment is suspended for the whole period of residence (stay) of a pensioner abroad unless otherwise provided by the international agreement of Ukraine for the binding nature of which the Verkhovna Rada of Ukraine gave its consent. 
Exceptions are provided for citizens who live abroad and whose pension payments are granted as a result of labour injury or occupational disease. In this case pension is paid even if there is no international agreement (Article 92.2 of the Law “On Pension Provision”). At the same time the State established relevant mechanism of such pensions’ payment (Resolution of the Cabinet of Ministers of Ukraine “On the Order of Transfer of Pension Payments of Citizens who Left for Permanent Residence to Other States” No. 258 dated April 6, 1993). Such differentiation onto separate categories of pensioners, who live outside of Ukraine, at the legislative level does not comply with the constitutional principles of the citizens’ social protection. 
The disputed norms of the Law make the constitutional right to social protection dependant on the fact of concluding of an international agreement on the pension provision by Ukraine with a respective state. Thus, the State, in defiance of the constitutional guarantees of the social protection for all persons who have the right to pension payment in old age, deprived the pensioners of this right at the legislative level, in those cases when they chose another state for permanent residence and Ukraine has not concluded international agreement with it. Based upon the legal and social nature of pension the right of a citizen to pension provision may not be tied down to such a condition as permanent residence in Ukraine; according to the constitutional principles the State is obliged to guarantee this right regardless of the place of residence of a person who was granted a pension – in Ukraine or abroad.   
Based on the arguments mentioned above, Article 49.1.2, second sentence of Article 51 of the Law on the suspension of pension payment to pensioners for the period of their permanent residence (stay) abroad in case Ukraine did not conclude an international agreement with the respective state contradict the constitutional prescriptions concerning affirmation and ensuring human rights and freedoms, inadmissibility of the constitutional rights and freedoms restriction, equality of the citizens’ constitutional rights regardless of the place of residence, guaranteed care and protection to the citizens of Ukraine who stay beyond its borders, the right to social protection in old age (Articles 3, 24.1, 24.2, 25.3, 46.1, 64.1 of the Fundamental Law).
At the same time the Constitutional Court notes that recognition of the disputed provisions of the Law as unconstitutional effects only those pensioners who reside (stay) in the states with which Ukraine has not concluded a relative agreement, and does not hinder further regulation of the pensioners’ social protection by means of concluding international agreements with these states and pension payments in accordance with the procedure established by the current international treaties. 
Since the constitutional proceedings were initiated by the court of general jurisdiction in the context of review of the particular case, the Constitutional Court notes that pursuant to Article 152.2 of the Constitution, Article 73.2 of the Law “On the Constitutional Court of Ukraine” laws and other legal acts, or their separate provisions recognised unconstitutional lose their legal force from the day the Constitutional Court of Ukraine adopts the decision on their unconstitutionality. 
According to Article 152.3 of the Constitution material or moral damages, inflicted on individuals or legal entities by acts or actions deemed to be unconstitutional, shall be compensated by the State according to the procedure established by law. Therefore the positive obligation of the State is to pass the relevant law which has to establish order and conditions of such compensation. 
During the examination of the case it was found that legal acts, other than those disputed by the subject of the right to constitutional petition, hold references to Articles 49, 51 of the Law or stipulate that the pension provision of separate categories of citizens who reside beyond the borders of Ukraine is executed on grounds of international agreements only. Specifically such provisions may be found in Article 3 of the Law “On the Fundamentals of Legislation on Mandatory State Social Insurance”, Articles 1.3, 92.2 of the Law “On Pension Provision”, Article 591.1 of the Law “On Status and Social Protection of Population Suffered from the Consequences of the Chornobyl Catastrophe”.

The Constitutional Court considers that given that Article 49.1.2, second sentence of Article 51 of the Law are recognised to be unconstitutional the Verkhovna Rada of Ukraine is obliged to bring the provisions of the mentioned laws in accordance with this Decision.                
Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution (unconstitutional) provisions of Article 49.1.2, second sentence of Article 51 of the Law “On Mandatory State Pension Insurance” No. 1058-IV dated July 9, 2003.

2. Provisions of the Law “On Mandatory State Pension Insurance” deemed to be unconstitutional lose legal force from the day the Constitutional Court adopts this Decision.

3. To draw attention of the Verkhovna Rada of Ukraine to the necessity to bring in accordance with the Constitution the provisions of other laws which regulate pension payments to pensioners who permanently reside in the states which Ukraine does not have a relevant agreement with, as well as to pass a law on reimbursement of monetary and moral damage caused to individuals and legal entities by acts and actions deemed to be unconstitutional. 
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