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Summary to the Decision of the Constitutional Court of Ukraine 
No. 14-rp/2010 dated May 20, 2010 in the case upon the constitutional petition of the President of Ukraine concerning the conformity with the Constitution of Ukraine (constitutionality) of Articles 121.3, 121.4.3 and 121.6 - 121.8 of the Law “On Use of Nuclear Energy and Radiation Security”, Article 1.7 of the Law “On the System of Taxation” and paragraph 3.2 of the Chapter II “Final Provisions” of the Law of Ukraine “On Introducing Amendments to Some Laws of Ukraine regarding the Settlement of the Issues of Social Protection of the Population Residing on the Territory  of Monitored Zones of Plants for Mining and Processing Uranium Ores and Territory of Nuclear Installations and Objects Designated for Dealing with Radioactive Waste”
Ukraine is a law-based state; the state power is realised on the basis of its division into legislative, executive and judicial; state bodies shall exercise their authorities within the limits envisaged by the Constitution and in accordance with laws; the sole body of legislative power in Ukraine is the Parliament - Verkhovna Rada of Ukraine – and within its competence is the adoption of laws (Articles 1, 6, 75 and 85.1.3 of the Constitution).

According to Article 92.2.1 of the Fundamental Law, the system of taxation, taxes and levies are to be established exclusively by laws of Ukraine. Article 67.1 of the Constitution stipulates that a law shall regulate the procedure of the payment of taxes and levies as well as their amounts. Pursuant to Article 14.1.29 of the Law “On the Taxation System” No. 1251–ХІІ dated June 25, 1991 as amended by the Law No. 1565–VI dated November 17, 2009 (hereinafter referred to as “the Law No. 1251”), the levy for socio-economic compensation for the risk of the population residing on the territory of monitored zones (hereinafter referred to as “the levy”) is placed among state-wide taxes and levies (mandatory payments).
The establishment of the taxation system, taxes and levies and the procedure for their payment as well as their amounts is an exclusive prerogative of a law. This is supported by the legal position of the Constitutional Court of Ukraine (Decision No. 2-rp/2005 dated March 24, 2005).

The Cabinet of Ministers was authorised to establish the amount and mechanism for collecting the levy, the procedure of allocation its funds to the measures of socio-economic compensation for the risk of the population. It was instructed to adopt normative-legal acts regarding the procedure of determining amounts of payments and the procedure of transferring the funds of the levy (Articles 121.3, 121.4.3, 121.6 and 121.8 of the Law “On Use of Nuclear Energy and Radiation Security” No. 39/95–VR dated February 8, 1995 as amended by the Law No. 1565–VI dated  November 17, 2009 (hereinafter referred to as “the Law No. 39”), Article 1.7 of the Law No. 1251 and paragraph 3.2 of the Chapter II “Final Provisions” of the Law of Ukraine “On Introducing Amendments to Some Laws of Ukraine regarding the Settlement of the Issues of Social Protection of the Population Residing on the Territory of Monitored Zones of Plants for Mining and Processing Uranium Ores and territory of Nuclear Installations and Objects Designated for Dealing with Radioactive Waste” No. 1565–VI dated November 17, 2009 (hereinafter referred as “the Law No. 1565”). Thus, the Cabinet of Ministers was vested with the authority to determine the elements of the regulatory mechanism for taxes and levies (mandatory payments) which shall be established exclusively by laws.
Establishing the procedure for payment and amounts of taxes and levies is a legislative prerogative exclusively. The Fundamental Law does not allow the Parliament to delegate its legislative functions to the other state body (in this case the Cabinet of Ministers of Ukraine). Such delegation violates the requirements of Articles 6.2 and 19.2 of the Fundamental Law that all state bodies shall act on the basis, within the limits of authorities and in the manner envisaged by the Constitution and laws of Ukraine. The same conclusion was reached by the Constitutional Court in its Decisions No. 22-rp/2008 dated October 9, 2008 and No. 15-rp/2009 dated June 23, 2009. 

The constitutional authorities of the Verkhovna Rada of Ukraine in the field of taxation prevent the Cabinet of Ministers, which under Article 116.3 of the Constitution ensures the implementation of tax policy, from establishing state-wide taxes and levies (mandatory payments) or determine individual elements of their regulatory mechanism (see the legal position of the Constitutional Court in the Decision No. 15-rp/2009 dated June 23, 2009).  

Since the Verkhovna Rada is vested with the legislative authority to establish (abolish) state-wide taxes and levies (mandatory payments), i.e. the right to determine all the elements of regulatory mechanism for taxes and levies, the amount and procedure for collection of the levy also pertains to its competence. The delegation of the legislative function by the Parliament to the other state body violates the principle of the division of state power, which runs contrary to Articles 6, 8.2, 19.2, 67.1 and 92.2.1 of the Constitution.
Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional):

– Articles 121.3, 121.4.3, 121.6 and 121.8 of the Law “On Use of Nuclear Energy and Radiation Security” No. 39/95–VR dated February 8, 1995 as amended by the Law No. 1565–VI dated  November 17, 2009 and Article 1.7 of the Law “On the System of Taxation” No. 1251–ХІІ dated June 25, 1991 as amended by the Law No. 1565–VI dated  November 17, 2009 regarding the authorisation of the Cabinet of Ministers of Ukraine to determine the amount of payments and procedure of transferring the funds of levy for socio-economic compensation for the risk of the population residing on the territory of monitored zones;

– paragraph 3.2 of the Chapter II “Final Provisions” of the Law of Ukraine “On Introducing Amendments to Some Laws of Ukraine regarding the Settlement of the Issues of Social Protection of the Population Residing on the Territory of Monitored Zones of Plants for Mining and Processing Uranium Ores and Territory of Nuclear Installations and Objects Designated for Dealing with Radioactive Waste” No. 1565–VI dated November 17, 2009 regarding the instruction to the Cabinet of Ministers of Ukraine to determine the amounts of payments and procedure of transferring the funds of levy for socio-economic compensation for the risk of the population residing on the territory of monitored zones;

2. The Articles of the Laws of Ukraine recognised thereby unconstitutional shall lose legal effect from the day the Constitutional Court adopts this Decision. 

3. To terminate the constitutional proceedings in the case concerning the constitutionality of Article 121.7 of the Law of Ukraine “On Use of Nuclear Energy and Radiation Security” No. 39/95–VR dated February 8, 1995 as amended by the Law No. 1565–VI dated November 17, 2009 on the ground of Article 45.2 of the Law “On the Constitutional Court of Ukraine” – failure of the constitutional petition to meet the requirements envisaged by the Constitution and the Law “On the Constitutional Court of Ukraine”.
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