Summary to the Decision of the Constitutional Court of Ukraine darted April 18, 2012 No. 10-rp/2012 in the case upon the constitutional appeal of citizen Vitalii Borysovych Kuzmenko concerning official interpretation of the provision of Article 364.3 of the Criminal Code (case on application of the qualifying element “officer of a law-enforcement body" to officers of the State Executive Service)
Subject of the right to constitutional appeal – citizen V.Kuzmenko – applied to the Constitutional Court with a claim to provide official interpretation of the provisions of sub-item “d" of paragraph 2 of Article 2.1 of the Law “On State Protection of Court and Law-Enforcement Bodies Staff” dated December 23, 1993 No. 3781-XII (hereinafter referred to as “the Law"), Article 364.3 of the Criminal Code with regard to the question whether an officer of the State Executive Service is an officer of a law-enforcement body.    
According to Article 2.1 of the Criminal Code the grounds for criminal liability is a commitment by an individual of a socially dangerous deed which contains elements of a crime envisaged by this Code. According to Articles 3.3, 3.4 of the Criminal Code criminal nature of a deed, as well as its guiltiness and other criminal legal consequences shall be defined by this Code only, and application of the law on criminal liability by analogy is prohibited. 
The Criminal Code provides exhaustive elements of a subject of a crime – a sane natural person who has committed a crime at the age when, according to this Code, criminal liability may take effect (Article 18.1). Along with subject of a crime the law on criminal liability distinguishes a special subject of a crime – a sane natural person who at the age, when the criminal liability may take effect, has committed a crime, which subject may be only a certain person (Article 18.2).    

The elements of a special subject of a crime are indicated in the respective norms of the Special part of the Criminal Code. A special subject of a crime which is liable to criminal responsibility according to Article 364 of the Criminal Code (abuse of authority or official position) is an officer, its definition being provided in a reference to this Article. 
In Article 364.3 of the Criminal Code the legislator established punishment for abuse of authority or official position committed by an officer of a law-enforcement body which is more severe than that for such crime committed by an officer envisaged in paragraph one or paragraph two of this Article. 
Article 364 of the Criminal Code does not have definitions who are officers of a law-enforcement body. There are no references to other laws of Ukraine in the law on the criminal liability either. The abovementioned prevents application of the provisions of other legislative acts, specifically the Law in order to establish the qualifying element for a special subject of a crime envisaged by Article 364.3 of the Criminal Code – officer of a law-enforcement body. 
The Constitutional Court deems that notion “officer of a law-enforcement body" shall be defined according to the understanding of elements of this subject of a crime only by the content of its application in the Criminal Code. The system analysis of the provisions of the Criminal Code shows that it differentiates between the notions “officer of a law-enforcement body", “officer of the State Executive Service", “a state enforcement officer". 

On the grounds of the abovementioned, the Constitutional Court concluded that the provisions of Article 364.3 of the Criminal Code do not apply to state enforcement officers and other officers of the State Executive Service. 
Thus, the Constitutional Court of Ukraine held that in terms of the issue raised in the constitutional appeal the provisions of Article 364.3 of the Criminal Code which envisages criminal liability of an officer for abuse of authority or official position, in particular “actions envisaged by paragraphs one or two of this Article if they are committed by an officer of a law-enforcement body", shall be understood as reading that the qualifying element of a crime – an officer of a law-enforcement body – established by it does not apply to an officer of the State Executive Service.    
