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Conclusions:

The draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum Inspired by People’s Initiative”, submitted to Verkhovna Rada of Ukraine by the President of Ukraine, is in compliance with requirements of Articles 157 and 158 of the Constitution of Ukraine.

Summary:

Verkhovna Rada of Ukraine has applied to the Constitutional Court of Ukraine with a request for conclusion regarding compliance of the draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum Inspired by People’s Initiative” with requirements of Articles 157 and 158 of the Constitution of Ukraine, which Law proposes introduction of certain amendments to the Constitution:

In accordance with provisions of the Constitution (Article 85.1.1.), the powers of Verkhovna Rada of Ukraine include “introduction of amendments to the Constitution of Ukraine within the limits and in accordance with procedure provided by Section XIII herein”. Requirements applicable to entering such amendments are determined, in particular, in Articles 157 and 158 of the Constitution.

In accordance with Article 158 of the Constitution, it shall be forbidden during a year to submit to Verkhovna Rada same legislative draft for introduction of amendments to the Constitution of Ukraine if it was already discussed by Verkhovna Rada of Ukraine and the relevant law was rejected. In addition, Verkhovna Rada of Ukraine is forbidden to change twice within the same term of legislature one and the same provision of the Constitution. The legislative draft of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum Inspired by People’s Initiative” is put for the first time before Verkhovna Rada of current convocation. Therefore, requirements set forth in Article 158 of the Constitution of Ukraine are met.

Analysis of the modern constitutional practice of democratic states shows that a parliament membership and a number of parliament chambers is a matter of political expediency, somehow or other depending on national traditions, population of the country, specific features of a certain historical situation, structure of parliament and other circumstances. The parliament membership (number of parliament chambers) has no immediate impact on the substance and scope of human and civic rights and freedoms, including electoral rights. Because reduction in parliament membership does not divest citizens of Ukraine being holders of active and passive electoral rights their equal rights of participation in elections to parliament. Reduction of the constitutional membership of Verkhovna Rada of Ukraine from four hundred and fifty to three hundred people’s deputies, which is proposed by the said legislative draft, does not cancel and does not restrict in any way human and civic rights and freedoms. 

In accordance with the Constitution of Ukraine (Article 80), people’s deputies shall be guaranteed a parliamentary immunity. Proceeding from constitutional provisions (Article 80.2 and Article 80.3), relevant articles of the Law of Ukraine “On Status of a People’s Deputy of Ukraine” and foreign experience related to parliamentary immunity and indemnity, the sense of a “parliamentary immunity” is in special procedure of application (non-application) of relevant governmental coercions to a people’s deputy of Ukraine. 

The Constitution (Article 80) establishes immunity guarantees, additional in comparison to personal immunity, with respect to people’s deputy of Ukraine as representative of people in order to create due conditions for execution of duties vested on people’s deputies and to protect them from illicit interference with deputy’s activities. 

In accordance with results of the all-Ukrainian referendum, it is proposed to exclude Article 80.3 of the Constitution, thus restricting the parliamentary immunity and leaving only legal non- accountability for results of voting or words said in the parliament or its bodies, with exception of accountability for any affront or slander. Proposed changes to Article 80 of the Constitution are applicable only to the special status of a people’s deputy of Ukraine and do not have any impact on the substance of constitutional human and civic rights and freedoms (their cancellation or restriction). Therefore, exclusion of Article 80.3 of the Constitution is not in contradiction to Article 157 of the Constitution.

Analysis of constitutions existing in modern democratic states gives ground to affirm that they do not use such word-group as a “standing majority”. The term “standing” is imprecise and, therefore, it may be interpreted in different ways. 

However, the constitutional theory and practice use a notion of a “parliamentary (deputies’) majority quite often. It implies certain parliament organisation resulting from victory of a party (a block of parties) at elections or coalising of parties after elections. The parliamentary (deputies’) majority undertakes responsibility for formation of governmental policy, guiding of parliament, etc. 

The notion of “parliamentary (deputies’) majority” is not equivalent to notions of “majority from constitutional membership” of the parliament (parliament chambers) and “majority of deputy votes”, which are used in modern constitutions, including the Constitution of Ukraine, and which are applicable to procedure of adopting resolutions.

The proposed supplementary provisions to Article 90 of the Constitution concerning giving the President of Ukraine a right of dissolving Verkhovna Rada of Ukraine if Verkhovna Rada of Ukraine fails to form a standing majority within one month does not cancel and does not restrict in any way human and civic rights and freedoms. Also, it is not aimed at liquidation of independence or break of territorial integrity of Ukraine. The above supplementary provisions shall be declared as complying with requirements of Article 157 of the Constitution. Envisaging of such power of the President of Ukraine by the Constitution does not affect the scope and substance of human and civic rights. It also does not affect independence or territorial integrity of Ukraine. The above supplementary provision is not in contradiction to requirements of Article 157 of the Constitution.
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