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Headnotes:

Special legislation and state guarantees of foreign investment protection that were valid at the time of the registration of the investment and subject to application on request of the foreign investor based on the guarantees of non-amendment of the legislation, do not regulate the matters of the currency, customs, and tax legislation of Ukraine.

Article 5.1 of the Law of Ukraine "On avoiding discrimination in taxation of subjects of business activities founded on property and funds of domestic origin" provides the basis for either refusal in granting or termination of previously granted benefits in the sphere of currency and customs regulation and taxation, collection of charges from companies with foreign investment irrespective of the time of making such foreign investment and registration thereof.

Summary:

The Law of Ukraine "On avoiding discrimination in taxation of subjects of business activities founded on the property and funds of domestic origin" stipulates that for all companies founded with participation of the investment, whether domestic or foreign, there shall be established equal terms as to currency and customs regulation and taxation, collection of charges (compulsory payments).

The regulation of investment activity is provided not only by the laws of Ukraine, but also by the international treaties. The international treaties consent to be bound by which was granted by the Verkhovna Rada of Ukraine, in conformity with Article 9.1 of the Constitution of Ukraine is a part of the national legislation of Ukraine. The systematic analysis of the provisions contained in the international treaties on mutual protection of investment, concluded by Ukraine in 1994-2001 shows that they do not provide for establishment of preferential treatment of investment activity for foreign investors. The relevant articles of such agreements, as a rule, emphasize, that the recipient party shall provide for foreign investor treatment not less favorable than that of own citizens or companies or citizens or companies of any third country. The Constitutional Court of Ukraine believes that in this case a concept of "national treatment" and "treatment not less favorable than that of own citizens and companies" are, actually, identical. The application of the national treatment of currency regulation and taxation, collection of charges to the companies with foreign investment complies with the international obligations taken by Ukraine under the said treaties.

At the same time, according to Article 32 of this law, companies with foreign investment were given a number of tax benefits unavailable to companies with domestic investment. In addition, in conformity with the provisions contained in Article 9 of the Law of Ukraine "On foreign investment", Article 8 of the Cabinet of Ministers of Ukraine’s Decree "On foreign investment treatment" in the event of amendments made to the legislation on request of the foreign investor, the special legislation, valid at the time of registration of the investment, shall apply within 10 years. The said origins of the Law of Ukraine "On foreign investment" and the Cabinet of Ministers of Ukraine’s Decree "On foreign investment treatment" have become null and void according to the provisions contained in Article 27 of the Law of Ukraine "On foreign investment treatment".

With the adoption of the Law of Ukraine "On avoiding discrimination in taxation of subjects of business activities founded on property and funds of domestic origin" it was decided that the special legislation on foreign investment and state guarantees of such investment protection "shall not regulate the currency, customs, and tax legislation, valid on the territory of Ukraine, unless otherwise stipulated in the international treaties of Ukraine, consent to be bound by which was given by the Verkhovna Rada of Ukraine" (Article 3).
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