Summary to the Decision of the Constitutional Court of Ukraine dated March 13, 2012 No. 6-rp/2012 in the case upon the constitutional petition of 53 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of Article 7.1.2, item 2 of Chapter VIII “Final and Transitional Provisions" of the Law of Ukraine “On Fundamentals of Preventing and Counteracting Corruption” 
Subject of the right to constitutional petition – 53 People’s Deputies of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of Article 7.1.2 of the Law of Ukraine “On Fundamentals of Preventing and Counteracting Corruption” dated April 7, 2011 No. 3206-VI (hereinafter referred to as “the Law") regarding prohibition to persons indicated in Article 4.1.1 of this Law to be members of a governing body of a profit-seeking enterprise or organisation. 

The Constitution and laws established certain rules of conduct, in particular specific restrictions for off-duty activities of officials and officers of state bodies and bodies of local self-government. Such restrictions are constitutionally grounded since some sorts of activities of these persons out of their service may objectively lead to a situation which would be incompatible with due performance of their official duties caused by the conflict of interests. Sate establishes legal mechanisms which prevent the conflict of interests or ensure its resolution in case of occurrence. 

Analysis of Article 7.1.2 of the Law in conjunction with its provisions and other laws shows that the Law provides that persons indicated in Article 4.1.1 of this Law shall not be members of any governing body of a profit-seeking enterprise or organisation. Unlike general meeting of participants of a profit-seeking enterprise (organisation), other governing bodies which are elected (appointed) by general meetings consist of officials performing their duties on permanent basis on the grounds of civil or labour agreements (contracts) (Article 48.3 of the Law “On Commercial Associations", Articles 33.2.17, 51.3, 53.9, 62.4 of the Law “On Joint Stock Companies").
According to the legal position of the Constitutional Court “any activity performed “on permanent basis" excludes its combination with certain positions in state bodies and bodies of local self-government which imply activities on the same permanent basis, in particular on positions of heads of bodies of executive power" (paragraph 14 of item 2 of the reasoning part of the Decision No. 14-rp/2002 dated July 4, 2002). 
In substantiating unconstitutionality of the disputed provisions of the Law, the People’s Deputies of Ukraine consider that prohibition to be a member of a governing body of a profit-seeking enterprise or organisation also applies to participation of persons indicated in Article 4.1.1 of this Law in general meetings of participants (shareholders) of a commercial association which does not conform with Article 41.1 of the Constitution. 
Persons authorised to perform functions of the state and local self-government as well as other natural and legal persons have a right to own, use and dispose of his or her property, including with the purpose of acquiring and implementation of corporate rights.

According to Article 167.2 of the Commercial Code possession of corporate rights shall not be considered as entrepreneurship, but the law may establish restrictions for certain persons to own these rights and/or implement them. One of these restrictions is provided by Article 7.1.2 of the Law pursuant to which persons indicated in Article 4.1.1 of this Law shall not be members of a governing body or supervisory board of a profit-seeking enterprise or organisation, in particular to be a head or a member of a supervisory board, executive body, auditing committee, auditor of a commercial associations, as well as head or member of other body of association if creation of such body is envisaged by the statute of association. The established prohibition does not apply to ownership and/or implementation by persons authorised to perform functions of the state and local self-government of other corporate rights related to participation (membership) in management of operating activity of commercial associations. 
According to Article 19.1 of the Constitution the legal order in Ukraine is based on the principles according to which no one shall be forced to do what is not envisaged by legislation. Pursuant to Article 100.1 of the Civil Code the right for participation in association is a personal non-property right and may not be passed to other persons. With regard to this persons authorised to perform functions of the state and local self-government have a right to acquire shares (interests) of a commercial association, manage it by participating in general meetings of participants (shareholders), collect dividends, information concerning activities of association, part of its assets in case of liquidation of association etc. 
Subject of the right to constitutional petition also raised a question concerning conformity with Constitution (constitutionality) of item 2 of Chapter VIII “Final and Transitional Provisions" of the Law according to which information on expenses shall be revealed in declaration on property, income, expenses and financial liabilities for 2011 from the day this Law enters into force. 

According to Article 58.1 of the Constitution laws and other normative legal acts have no retroactive force, except in cases where they mitigate or annul the responsibility of a person.

The Constitutional Court proceeds from the fact that a law is a consistent document, all its provisions shall be considered systematically in their conjunction. With regard to this, item 2 of Chapter VIII “Final and Transitional Provisions" of the Law shall be considered in system conjunction with Article 12.1 of the Law according to which persons indicated in Article 4.1.1, sub-item “a" of Article 4.1.2 of this Law shall annually submit a declaration on property, income, expenses and financial liabilities for the previous year before April 1 at the place of service according to the form included to the Law. 

Expenses of persons indicated in Article 4.1.1, sub-item “a" of Article 4.1.2 of this Law shall be declared after Article 12.1 of the Law entered into force. The Constitutional Court deems that since Article 12 of the Law took its effect on January 1, 2012 obligation of relevant officials and officers to declare their expenses emerged from the day Article 12 of the Law entered into force. 

Thereby, persons seeking to fill in positions in state bodies and bodies of local self-government and those holding relevant positions shall indicate their expenses from January 1, 2012 in declaration according to the form included to the Law. 

At the same time item 2 of Chapter VIII “Final and Transitional Provisions" of the Law established control over expenses performed by mentioned persons during the period from July 1, 2011 till December 31, 2011, i.e. over relations which had emerged before Article 12 of this Law entered into force which violated the constitutional requirement regarding irreversibility of effect of laws and other normative legal acts.     

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) provisions of Article 7.1.2 of the Law of Ukraine “On Fundamentals of Preventing and Counteracting Corruption” dated April 7, 2011 No. 3206-VI according to which persons indicated in Article 4.1.1 of this law shall not be members of a governing body of a profit-seeking enterprise or organisation except a prohibition for such persons to take part in general meetings of such enterprise or organisation, as it is deemed from the content of this provision. 

2. To recognise as non-conforming with the Constitution (unconstitutional) provisions of the Law “On Fundamentals of Preventing and Counteracting Corruption” dated April 7, 2011 No. 3206-VI in particular:

- Article 7.1.2 concerning prohibition for persons indicated in Article 4.1.1 of this law to take part in general meetings of a profit-seeking enterprise or organisation;

- item 2 of Chapter VIII “Final and Transitional Provisions".

