Summary to the Decision of the Constitutional Court dated February 22, 2012 No. 4-rp/2012 in the case upon the constitutional appeal of citizen Strikhar Volodymyr Vasylyovych concerning official interpretation of the provisions of Article 233 of the Labour Code of Ukraine in conjunction with the provisions of Articles 117, 2371 of this Code 
Citizen Volodymyr Srtikhar applied to the Constitutional Court with a petition to provide official interpretation of the provisions of Article 233 of the Labour Code of Ukraine (hereinafter referred to as „the Code“) in conjunction  with the provisions of Articles 117, 2371 of the Code concerning establishing the term for an employee to apply to court with a claim on exaction of average income for the period of delay in payment in case of dismissal and compensation of moral damage by employer or authorised body caused by untimely payment to employee of outstanding amount in case of dismissal and the beginning of this term. 
Pursuant to Article 47 of the Code in case of dismissal employer shall pay the employee all amounts outstanding from enterprise, institution, organisation within terms provided by Article 116 of the Code, in particular on the day of dismissal or no later than on the next day after the dismissed employee claimed for a payment. Failure of employer or authorised body to settle payment to employee within due terms due to the fault of the former is a ground for responsibility stipulated in Article 117 of the Code, i.e. to pay an employee his or her average income for the whole period of delay till the day of factual settlement of payment. 
Analysis of the mentioned provisions testifies that failure to pay the dismissed employee all outstanding amounts by employer or authorised body is a continuing offence, thus employee may define the final extent of his or her demands only by the moment of termination of such offence which is a day of factual settlement of payment. 
Thus, in order to establish the beginning of course of the term of employee’s appeal to court concerning exaction of average income for the whole period of delay in case of dismissal the following legal circumstances as failure to pay outstanding amounts to employee in case of dismissal and a fact of settling final payment with him or her will be determinative. 
Failure of employer or authorised body to make a payment of outstanding amounts to employee in case of dismissal and claim of the dismissed employee regarding its payment is a labour dispute between these participants of labour legal relations. 
Under Article 233.1 of the Code employee may apply with appeal concerning resolution of a labour dispute directly to district, district in city, city or regional court within a three-month term from the day he or she got to know or was supposed to get to know about violation of his or her right. 
Under labour legislation the right of employee to compensation of moral damage caused by violation of his or her labour rights is defined by Article 2371 of the Code according to which compensation of moral damage to employee by employer or authorised body is performed in case violation of his or her lawful rights have led to moral suffering, loss of regular living connections and require additional efforts in order to organise his or her life; the order of compensation of moral damage is defined by legislation. 
The afore-mentioned article does not establish terms of application to court concerning compensation of moral damage.

Dispute concerning compensation of moral damage to dismissed employee caused by delay in payment in case of dismissal is a labour dispute. 

The Civil Code guarantees the right of individual to apply to court concerning protection of his or her personal non-property right and interest and establishes compensation of moral (non-property) damage as one of the means of protection of civil rights and interests (Articles 16.1, 16.2.9).

The Constitutional Court considers that in terms of the constitutional appeal grounds and order of compensation of moral damage by employer or authorised body defined by the Civil Code and the Code shall be regarded in inextricable connection with the provisions of Article 233 which provide terms of application to court concerning resolution of labour disputes, in particular a three-month term which begins from the day when employee got to know or was supposed to get to know about violation of his or her right. 

Dismissed employee who is paid outstanding amounts untimely when dismissed due to the fault of employer or authorised body has a right to claim compensation of moral damage caused by this situation.          
Thus, the Constitutional Court o Ukraine held that in terms of the constitutional appeal the provisions of Article 233 of the Labour Code of Ukraine in conjunction with the provisions of Articles 117, 2371 of this Code shall be understood as reading that a three-month term is established for a citizen to appeal to court with a claim on resolution of a labour dispute concerning exaction of average income for the whole period of delay till the day of factual settlement of payment in case of dismissal and compensation of moral damage caused in this context; this term begins from the day when the dismissed employee got to know or was supposed to get to know that the employer or the authorised body due to whose fault the delay in payment of outstanding amounts at dismissal took place. 

