Summary to the Opinion of the Constitutional Court of Ukraine No. 2-v/2013 dated September 19, 2013 in the case upon the constitutional appeal of the Verkhovna Rada of Ukraine on providing opinion regarding conformity of the draft law on introducing amendments to the Constitution of Ukraine on strengthening guarantees of independence of judges to Articles 157 and 158 of the Constitution of Ukraine
The Verkhovna Rada of Ukraine appealed to the Constitutional Court of Ukraine with a petition to provide opinion concerning conformity of a draft law on introducing amendments to the Constitution of Ukraine on strengthening guarantees of independence of judges (registration No. 2522a) (hereinafter referred to as “the Draft law”) to Articles 157 and 158 of the Constitution of Ukraine.

According to Article 85.1.1 of the Fundamental Law of Ukraine the authorities of the Verkhovna Rada include amendments of the Constitution of Ukraine within the limits and manners provided in Chapter XIII of the Constitution of Ukraine.
Under Article 159 of the Fundamental Law of Ukraine draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada upon the availability of an opinion of the Constitutional Court of Ukraine on conformity of the draft law with Articles 157 and 158 of the Constitution of Ukraine.

In analysing the Draft law regarding its conformity to the requirements of Article 157.1 of the Constitution of Ukraine, the Constitutional Court of Ukraine considers that the proposed amendments do not envisage abolishment or restriction of human rights and freedoms and are not directed towards liquidation of independency or violation of the territorial integrity of Ukraine, having in view the following.

The Draft law proposes to supplement Article 55 of the Fundamental Law of Ukraine with a new article after Article 55.2. The suggested norm actually reproduces the provisions of Article 6.1 of the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 according to which everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial court established by law.
Amendments of Article 85.1.27 of the Constitution of Ukraine are supplemented by the authority of Verkhovna Rada of Ukraine to determine the system, formation, and liquidation of courts of general jurisdiction upon petition of the President of Ukraine. The suggested wording complies with the provisions of Article 92.1.14 of the Fundamental Law of Ukraine.
The Draft law provides a new wording of Article 106.1.23 of the Constitution of Ukraine and to replace Article 128.1 of the Constitution of Ukraine with two other articles. These changes are supposed to grant the President of Ukraine the authority to appoint and dismissal judges on the submission of the High Council of Justice, and concerning transfer - on the submission of the High Qualification Commission of Judges of Ukraine. The Constitutional Court of Ukraine proceeds from the fact that the High Council of Justice is an independent constitutional body responsible for the formation of highly qualified judiciary body. The amendments to Article 131 of the Constitution of Ukraine suggested that the composition of the High Council of Justice should consist mainly of judges. Decisions of the High Council of Justice are adopted collectively by voting. Thus, the issues on judicial recruitment, transfer and promotion of judges shall be actually settled by the judiciary, guaranteeing its independence from other state bodies. 

With regard to the amendment to Article 106.1.23 of the Constitution of Ukraine the Draft law proposes to eliminate number "23" in Article 106.4 of the Constitution of Ukraine.
The Draft law proposed to exclude Article 122.2 of the Constitution of Ukraine. The Constitutional Court of Ukraine considers that the possibility for Prosecutor General of Ukraine to exercise his powers without limitation period of five years will contribute to his impartiality and independence, as well as to stable work at Prosecutor's General office headed by him.
The Draft law proposes to introduce amendments to Article 125 of the Constitution of Ukraine, similar to those proposed for Article 85.1.27 of the Constitution of Ukraine; to complement the principles of the system of courts of general jurisdiction in Ukraine by the principle of instance; to grant the Supreme Court of Ukraine the authority to ensure uniform application of the legislation of Ukraine by all courts of general jurisdiction that would create a constitutional and legal mechanism for the formation of a unified court practice in Ukraine.

The proposed wording of Article 126 of the Constitution of Ukraine provides:
- granting the High Council of Justice the authority to give consent to the detention or arrest of a judge on the proposal of the High Qualification Commission of Judges of Ukraine. According to the Constitutional Court of Ukraine, agreement to a detention or arrest of judge by bodies, which consist mainly of judges, is an additional guarantee of the independence of the judicial power;

- according to the Draft law judges hold office for a lifetime period, appointment of a judge on the first five-year period is cancelled;
- amendment and clarifying the grounds for dismissal of judges;
- setting age limit - 70 years – for serving a term of a judge. The Constitutional Court of Ukraine believes that it is a matter of expediency and is caused by the simultaneous increase in age when a citizen of Ukraine may be recommended for an office of a judge suggested by the Draft law;

- changes in the existing order of termination of authorities of judge of the Constitutional Court of Ukraine, aimed at ensuring stable and uninterrupted operation of constitutional justice in Ukraine.

In providing assessment of changes proposed to Article 127 of the Constitution of Ukraine, the Constitutional Court of Ukraine stated that the determination at the constitutional level of the High Qualification Commission of Judges of Ukraine as a permanent body in the system of judiciary, authorised to recommend citizens of Ukraine to the judge’s office, securing provisions on competitive selection of the candidates and installation of age 30 years, from which a citizen of Ukraine may run for the position of judge directed to secure the judges corps by professional staff of high qualification based on their life experience, social maturity, moral qualities necessary for administration of justice and ensuring equal opportunities to fill the office of judge on the competitive basis. 
The Draft law proposes to supplement a list of basic principles of the judiciary provided in Article 129.3 of the Fundamental Law of Ukraine, by a new foundation - the automated distribution of cases among judges. 
The Draft law proposes a new wording of Article 131 of the Constitution of Ukraine, which provides: 

- to supplement of the authority of the High Council of Justice, including the authority to appoint judges on administrative positions and dismiss judges from administrative positions in courts of general jurisdiction, except the Supreme Court of Ukraine, upon presentation of relevant councils of judges; to change the composition and the order of appointment of members of the High Council of Justice;

- to stipulate at the constitutional level the establishment and operation of the High Qualification Commission of Judges of Ukraine and to grant it the authority to make submissions to the High Council of Justice on granting the consent for detention or arrest of a judge by the latter.
The Draft law contains "Final and Transitional Provisions" which are its integral part, as they determine a procedure for its entry into force and provide measures aimed at the implementation of amendments to the Constitution of Ukraine.

Thus, the proposed changes do not contravene the requirements of Article 157.1 of the Constitution of Ukraine.
According to Article 157.2 of the Fundamental Law of Ukraine the Constitution of Ukraine may not be amended under martial or emergency state. At the moment of providing the opinion of the Constitutional Court of Ukraine such conditions in Ukraine do not exist, so this part of the Draft law does not run contrary to Article 157.2 of the Fundamental Law of Ukraine.

According to Article 158.1 of the Fundamental Law of Ukraine draft law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year from the day of adoption of the decision on this draft law. The Constitutional Court of Ukraine found that the Draft law was not considered within the specified period by the Verkhovna Rada of Ukraine and was not adopted as a law.

The provisions of Article 158.2 of the Fundamental Law of Ukraine determine that the Parliament of Ukraine within the term of its authorities shall not amend twice the same provisions of the Constitution of Ukraine. The Verkhovna Rada of Ukraine of the seventh convocation during the term of its authorities has not change the provisions of Articles 55, 85, 106, 122, 125, 126, 127, 128, 129, 131 of the Constitution of Ukraine. 

The Constitutional Court of Ukraine considers that the Draft law does not conflict with the requirements of Articles 157 and 158 of the Constitution of Ukraine.
Thus, the Constitutional Court of Ukraine held to recognise the Draft law on introducing amendments to the Constitution of Ukraine on strengthening guarantees of the independence of judges which provides amendments to Articles 55, 85, 106, 122, 125, 126, 127, 128, 129, 131 of the Constitution of Ukraine conforming to the requirements of the Articles 157 and 158 of the Constitution.  

