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INPE3UAEHT YKPATHU

YYACHHUKAM MIDKHAPOAHOI
HAYKOBO- ITIPAKTUYHOI KOH®EPEHIIIT
3 HATOAU AHA KOHCTUTYULII
VYKPATHU «ITPABA AIOAUHU
I HAIIIOHAABHA BE3ITEKA: POAb OPTAHY
KOHCTUTYUINMHOI OPUCAUKIIII»

IManosHi cyaai Koncruryniitnoro Cyay Yipainu,
OpraHi3aTopH Ta YYaCHUKHU KOHepeHIii!

Bitaro Bac i3 moyatkoM po6oru MiKHApOAHOI HAYKOBO-IIPAKTUYHOI KOHe-
penuii «IIpasa AloauHu i HarrioHaApHa Oesmexa: POAb OpraHy KOHCTMTYLiHHOI
IOPHCAUKLII>», mpucBstdeHol 23-it piunuui Koncrurynii Ykpainn.

TemaTuka 3aXO0AY, ILIO CTOCYETbCS 3aXUCTY NPaB AIDAMHM 1 HalliOHAABHOI 6es-
HEKU KPaiHH, € BKpal BaKAMBOIO Ta aKTYaAbHOIO, OCKiABKH BCi MU MAa€EMO CTaTH
HAa 3aXHUCT CBOOOAH i AEpP>KaBHOTO CyBepeHiTeTy Hamol Biruusuu, 1 He3aAeXKHOCTI
Ta TEPUTOPiaAbHOI LIIAICHOCTI.

Y cydacHOMy 11MBiAi30BaHOMY CBITi caMe IpaBa AIOAMHHU € CEHCOM Ta BHU3Ha-
4aABHOIO METOIO iICHYBaHHS AcpykaBH. Lle 3HailIA0 cBO€ IopUAMYHE 3aKPiNACHH i
B Koncruryunii Ykpainu, sika BCTAHOBAIOE, 1110 YTBEPASKEHHS i 3abe3necyeHHA npas
i cBOOOA AIOAMHH € TOAOBHUM 00OOB SI3KOM ACP>KABH.

OaHax, sIK IEPEKOHAUBO AOBOAUTD iCTOpisl, 3a0e3mednTy npasa AlOAUHU 6e3
HAAITHOTO rapaHTyBaHHS HAlL[iOHAABHOI 6e3MmeKy HEMOXKAHBO. A AXKeE AAST A€pKaBU
IIPaBO Ha HAIliIOHAABHY 6e3nel<y € aHAAOTiYHMM IIpaBaM ocobu. A ockiapkH IIPaBOBY
OCHOBY HalliOHAABHOI 6esnexu YipaiHu cTaHOBASITh HAHBAXXAMBIII aKTH HAIIOI
aepxxaBu — Koncrurynis Ykpainu Ta npuitHsTi Ha if 0CHOBI 3aKOHH YKpaiHH — BH-




3HAYaABHE MiCLI€ B CHCTEMI iIHCTUTYLIIfHUX rapaHTiH i IpaB AIOAMHH, i HAITiOHAABHOL
6esnexu saiimae came Koncruryuniiiauit Cya Ykpainu.

IpaBa i cBOGOAM 0COOHCTOCTI BUCTYIAIOTH CHOTOAHI SIK OAMH i3 HAMBa>KAHBILINX
00 €KTiB oAiTHKY HarioHaAbHOI 6esnexn. Hanionaabna 6esriexa Ta npaBa AAUHH
€ KaTeropisiMu, 1110 nepeOyBaroTh y AlaACKTHYHOMY B3aEMO3B 513KY. 3 OAHOTO 6OKY,
B ACMOKPaTHYHOMY CYCITIABCTBI AOITYCTHMUM BU3HAETHCS THMYACOBE OOMEKCHHSI
peaaisanii paB AIOAMHHM 3 MOTHBIB HalllOHAABHOI Oes1ekH Ta Iy bAiaHOrO iHTEpEcy.
3 Apyroro 60Ky, HaljioHaAbHa Oe3IeKa CIIpsIMOBaHa Ha BCTAHOBACHHS PEKUMY HAACK-
HOT, e$peKTHBHOI peaisaliil cy6 eKTHBHHX IIPaB KOXKHOTO OKPEMOTIO IPOMaAIHUHA.

Ocnosuum 3akonom Yipainu Koncrurynifinuii Cys Yipainu HapsiseHO 0co-
GAMBUM KOAOM IOBHOBaKEHbB, PEaAisallis SKHUX 6€3MOCEPEAHBO CIIPSIMOBAHA Ha
rapaHTyBaHHs IOPUAMYHOTO BepxoBeHcTBa KoHcTuTynii Ykpainn, 3abesneueHHs
AOTPUMAHHSI i 3aXMCTY IPaB i cBOOOA AFOAMHU i IPOMaASIHHHA, IHTEPECIB CyCITiAb-
CTBa i AepKaBH, CTA0iABHOCTI KOHCTHTYL{iIHOTO AaAy AepkaBu. CaMe Ha CyaAiB
Koncrurynifinoro Cyay YipaiHu mOKAaAQ€ThCS BUCOKA BIATIOBIAQABHICTD y cripaBi
BIACTOIOBaHH:I iACi CBOGOAH i IPABOBOTO OOMEKCHHSI ACPKABHOI BAAAH, BEPXOBCH-
CTBA IIpaBa i rapaHTyBaHHs KOHCTUTYLINHHX IIPaB i cBO60A TPOMaAsIH, 261 KOXKeH
yKpaiHelb TOYYBaBCs 3aXUIIEHUM Y CBOIH ACPKaBi.

ITpore, sikwio Teopist 6e3 NPAKTUKK BBAXKAETHCS MEPTBOIO, TO NMPAKTHKA Oe3
Teopii € mapHowo. Hayka — e sanopyka corjiaabHoro nporpecy, HeBiA eMHUI
KOMIIOHEHT HPOIIECY CYCIIABHOTO Ta Aep>KaBHOro po3uTKy. Haykosi ycranosu
Ta HaBYAAbHI 3aKAAAM YKPAiHH € HEBUYEPITHUM AJKEPEAOM 3HAHD T HATXHEHHS AAS
BCiX ACP)KABHHX OpPIaHiB, 2 BHCCOK BITYM3HIHMX BYCHUX Y pO30yAOBY YKpaiHu 5K
CYBEPEHHOI, HE3AAEXKHOI, ACMOKPATHUYHO], COI[iaAbHOI Ta IPaBOBOI A€PKABH BaXKKO
nepeouinuty. IToaiGHI criAbHI 3aX0AM CIIPUSIOTH OOMIHY AyMKaMU, ITOEAHYIOTH
HAIlli 3yCUAAS y IIASAXETHIH CIIPaBi peaAbHOIO YTBEPAJKEHHS KOHCTUTYLIHHMX
NPHUHIMITIB Ta LIHHOCTEH.

Baxxaro Bcim yyacHukam MixkaapoaHoT kKoH(epeHwil mAiAHOT po6OTH, KOHCTPYK-
TUBHOI AMCKYCil 3aAAS AOCATHEHHS HaUKpaljoro Maﬁ6yTHboro AASL HALIIOL A€PIKABH.

Bosoanmup 3SEAEHCBKUU




Haraaa IITIATIITAAA

KaHAMAAT IOPUAUYHHX HayK,

Tososa Koncruryuiitnoro Cyay Ykpainu,
AOLICHT Kaq)eApu KOHCTUTYLi{HOTrO
[paBa Ta IpaB AIAMHU

HaunionaasHol akaaemil BHYTPIillIHIX CIIPaB

BCTYIIHE CAOBO

3axoau 3 npusoay piuruni Koxcruryuii Ykpainu Bia3HAYal0THCS IIEBHOIO
YPOYHUCTICTIO, IParHEHHAM IOKA3aTH HasIBHi 3A06yTKI/I, MO3UTHBHI MOMEHTH, SKi
NOKA3YI0Th, HACKIABKH YCITIIIHO 3aBASKH AISIABHOCTI A€P)KaBHHUX OPTaHiB Ta yCTaHOB
BAAETHCS 3aXMIATH I MIATPMMYBAaTH KOHCTUTYLINHI L[iHHOCTI Ta peaAi3oByBaTH
Hopmu OcHoBHOTO 3aKOHY AepiKaBH 3a Ix AyxoM i 6ykBorw. OAHAK LBOTO POKY,
IIEBHOIO MipoIo Iopyuyodu Taky Tpasunio, Koncrurynifinuit Cya Yxpainn
3aIIPOIOHYBAB IIPOBECTU HAyKOBO-TIPAaKTUYHUH 3aXiA, BUHICIIN Ha 06rOBopf:HHﬂ
AOBOAI TOCTpY i CKAQAHY B ITAQHI IPAKTHKH 1i BUpileHHs TeMy: «]Ipasa ArOun i
HAYIOHANHA DE3NEKA: PONL OP2AHY KOHCINUMEY YIAHOT HPUCOUKYii>.

Mu sanmponoHyBaAU HPOBECTHU 110 KOHQEPEHIIiIO K MDKHAPOAHY, OCKIABKH
BBA)KAEMO, 1[0 3 MUTAHHSIMU 3aXUCTY HAl[iOHAABHOI 6esmnexu ex officio maroTh
CIIpaBy OPraHU KOHCTUTYLiHHOI IOPUCAUKIIiT 6araTpox A€pPKaB, HACAMIIEPEA THX,
sKi B Tifl 4M iHIi# GpopMi 3a3HAAM 30BHIIITHBOIO CHAOBOTO BTPYyYaHH:. | Mu BastuHi
yCiM TOCTSM — NPEACTABHUKAM KOHCTUTYLIMHUX CYAIB Pi3HMX KpaiH — 3a iXHIO
3rOAY NPHUIXaTH AO HAC i MOAIAUTHCS BAACHUM AOCBIAOM BHPIIIEHHS MOPYIIEHOL
HPO6ACMI/I. A BoHa B HaHbiABII IPOCTOMY (pOPMYAIOBAHHI 3BOAMTBCS AO TAKOIO:
K KOHCIUIMYYIHHOMY CYOY BUSHAYAMY | BUIMPUMYBAINY HE0OXiOHUTL baraHc ) 11020
NPALHEHHI 3AXUCIIUINI 0] OCHOBONONONCHE KOHCIUINY YIIHT YIHHOCTIE — NPABA AHOUHN
i Hayionanvny besnexy Kpainu.

CxkaapHicTb 1€l HPO6ACMI/I ITOASITA€ Y TOMY, 11O NPaBa AIDAMHHU i HalliOHAABHA
6eareka sik 00 €KTU IPABOBOTO 3aXKCTY YTBOPIOIOTD [ICBHY AHINUHOMIN, CYNEPELIUEY
ednicmy. Mo>kHA ckasaTH, IO 32 3MiCTOM CY4acCHHUX KOHCTUTYLIili BOHU SIBASIIOTH




COOO¥0 PiBHO3HAUHI, 00HAK PISHOCIPIMOBAHT Ipeomem 3aXucmy 3 GOKY KOHCTHUTY-
L[ifHOTO CyAy Ta iHIIHX ACP>KaBHUX OpPraHiB.

Ipo npasa awdunu i zpomadsnuna y uboMy KOHTEKCTi HeMae IOTpebu roso-
putu A0Bro. Sk BiaoMO, IpaBa AJOAUHH — OAHA 3 ITiABAAMH KOHCTUTYLIIOHAAI3MY
sik Takoro. Koncrurynis B cydacHoMy posyMiHHI icHye came AAst TOTO, 106 OyAn
3abesneyeHi 6a30Bi MOXKAMBOCTI AAUHY AASI HOPMAABHOTO iCHYBaHH | HOPMaABHOL
caMopeaAisariii, MOPYMIHUKOM SKHX HaH4acTille BUCTYIAE X BAACHA A€PKaBa K
BCCOOXOIIAIOI0YA, AOMIHYIOYA CHCTEMA BAAAU. TOMY 30BCiM HEBUIIAAKOBO CYTTEBY
YacTHHy GiABIIOCTI Cy9aCHUX KOHCTUTYLii (YKPAIHCHKOI BRKAIOYHO) CTAHOBHTD Ae-
TaAbHO BUITMCAHUI KaTaAOT ITPAB AIOAUHH, 3AXMCT i IATPUMKA SKUX € HAHIIEPIIUM
000B’s13K0M AEp>KaBH IIEPEA 1i TPOMaASTHAMM.

OaHak paBa AIOAUHH — He peAirifiHuii ¢peTu, oMy He HOBHHHO IPHUHOCHTH-
Cs1 B XKEPTBY Te, L0 MPALOE Ha SMILIHEHHS A700CbK020 CYCIiAbCIMEA IK 4iA020, TOTO,
1o 3abe3medye 3A0poBe i cTabiAbHe iCHYBaHHsI cOL{iyMy i HOro AepIKaBHOCTI, sIKa
TaKOX € Oe33anepedHO0 KOHCTUTYLIHHOW LiHHICTIO. TyT MOXe HABITh BUHUKHYTH
HMTAHHSA PO IPAKTHYHY IIEPBUHHICTb 3TAAAHUX LIHHOCTEM. JiticHo, Ko He icry-
BATNUME EPEKMMUBHO20, 4iMKO HANA200NEHO20 CYCNIALHO-0EPIHCABHOZ0 OP2AHIIMY L IKI40
yeii opzanism cam ne 0yde 1eobXidnow miporw 3axuugenul, xmo modi 6yde 30ammnui
saxucmumu 100ury y ii npasax?

Came Ha HIATPHMKY 3A0pOBOTO LIiAICHOTO coLiiyMy Ta epeKTHBHOI ACpP>KaBHOCT]
CIIPSIMOBAHO Te, 110 HA3UBAETBCS 720MMUKON HAYIOHANLHOT DE371€K, XOUA TIPH LIbOMY
HE MO>KHA BBA>KaTH, IO 11 MOAITHKA BIACTOPOHEHA BiA IMOAITHKY 3aXUCTY AIDAMHU
ta ii mpas. Le, A0 peui, AOCHTB BA2AO BIATBOPEHO B 3akoni Yxpainu «IIpo nanio-
HaAbHY Oesnexy Ykpainu» 2018 poky. Tak, 4. 1 cT. 3 1jboro 3akoHy, 110 BU3HAYaE
IPUHLMIIN ACPXKABHOI TOAITHKH y cpepax HaliOHAABHOI Gesnexu i 060poHH, BKa3ye,
110 TaKa IIOAITHKA CIIPSIMOBAHA HA 3AXUCT: AH0UHY | 2POMAOIHUHA — IXHIX XKUTTSL
i riAHOCTi, KOHCTUTYIII{HUX IpaB i cB06OA, be3nmeyHux YMOB >KHTTEAISABHOCTI;
CYCninbcmBa — HOTO ACMOKPATHYHUX LIIHHOCTEH, AOOPOOYTY Ta yMOB AASI CTAAOTO
POSBUTKY; depycasu — 1i KOHCTHTYLIIHOTO AaAy, CYBEPEHITETY, TEPUTOPiaABHOI
LiAiCHOCTi Ta HEAOTOPKAHHOCTI; 772¢pu#10pii, HABKOAUIIHBOTO IIPUPOAHOTO Cepe-
AOBHIIIA BiA HAA3BUYANHUX CHTYaIill.

Sk 6a41MO, YKpaTHCHKHI 3aKOHOAQBELIb IIPATHE THYYKO IAIATH AO PO3YMIHHS
ACSIKHX IPUHIUIIOBUX ITOAOXKEHD Y cdepi HanioHaabHOI Gesnexu. OpAHAK Bce X €
OYCBUAHHUM, LIO Hal[ioHaABHA Oe3leka sik 00 €KT 3aXHUCTy — siBULIE crenuivHe,
IIOB’sI3aHE HACAMIIEPEA i3 3arpO3aMHU CHCTEMHOIO ACCTPYKTHBHOTIO BIIAUBY 30-
BHILIHBOTO 260 BHYTPILIHBOrO IOXOAXKEHHS, 4 TAKOX KaTacTpo¢ MPUPOAHOTO
abo TexHorenHoro xapakrepy. Lle Biao6paskeHo B 3arasbHiil cTpykTypi 3akoHy
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Ykpainu «IIpo HanioHaabHy 6esneky Ykpaitu». 3asHaueHe IIEBHOIO MipOIO BiA-
TBOpeHO i y cT. 17 (s1ka B 4. 1 poroaowye: «saxucm cysepenimemy i mepumopi-
anvroi yinichocmi Yxpainu, 3abesneuenns it economiunol ma inopmayiiroi besnexu
€ HAULBANAUBIUUMU ﬁyﬂfcm}mu 3ep%a3u, nPasorw 6cv02o YKpﬂi’HCbmzo ﬂapoﬁy»)
Ta c1. 16 Koncrurynii Ykpainu (y sxiit iaeTbest po sabesnedeHHs eKOAOTIIHOT
Gesnexu K 060B 30K ACPIKABH).

HesBaskatouu Ha Te, 1110 KiHI[€BOO METOO IIOAITUKHM HALIIOHAABHOI Oe3IieKy, siKa
3AICHIOETBCS B ACPIKaBi, € 3a0eanedeHHs cTabiABHOTO, 6E3IIEYHOTO, CIIOKIIHOTO
icHyBaHHA 1l TPOMaASH i yciX, XTO MeIIKa€ Ha ii TEPUTOPIi, BCE 3K 3aXUC npas At0-
Ounu i 3axucm HAYLOHAAbHOL besnexu, Ik 3a3HAYANOCS paniuse, Ha NPAKINUYL MONCYND
cynepewumu 0dne 0dnomy. Inaxiue, MabyTn, He MOXKe OyTU: yiiicHe Cycnisbcmeo i
oxpema 1wduna — ye diasexmuyna cynepedinsa ednicmo. Bonu ne monansi odune
6e3 001020, 00HaK 801U 1L He 36003mMbCS 00He 00 001020. Hasnaxu, mu yci 4y0o60 sHaemo,
140 OKPema 0c00a 3a63/C0u NePebyBAE Y NEBHOMY NPOMUCIIOIHHE CYCIIALCINEY, Y TKOMY
BOHA IKUBE, 4 MAKOIC 36]7%{;131’, SKA € 0P2AHOM CYCNIALCINEA i 30iticne op2anizosary
cycnirviy 64ady. Biarax i 3axoan, CrpsMOBaHi Ha 3aXHCT, 3 OAHOTO 60Ky, 0cobu, a 3
APYTOTO — CYCIiABCTBA i ACPKABH, MOXYTb YBIHTH y KOHQAIKT. I, A0 pedi, nepuroro,
Xm0 npo ye nonepeorcae, € cama korcmumyyis. Tax, Koncruryuis Ykpainu y posai-
Al 2 MiCTUTD HU3KY CTaTeH, SKi, IPOTOAOIIYIOYH T€ YH iHIIIe KOHCTUTYIIiIIHE IPaBO
AIOAUHH i TPOMAaASHUHA, MiCTATh OAHOYACHI 3aCTEPEKEHHS CTOCOBHO BUITAAKIB,
KOAH PeaAisallis LiIX MPaB MO>XKE 3a3HATH OOMEKCHb 3 OTASIAY Ha ITyOAiuHi iHTepecH.

Haseay Aekiabka mpukaaais.

Crarrs 29 Koncruryuii Ykpainu nporoaowye 2paso awduru #a céo6ody ma oco-
bucmy nedomoprannicmy. Bona BusHadae, o HiXTO He MO>Ke Oy TH 3aapeIITOBAHHI
a00 TPUMATHCSI ITiA BAPTOIO iHAKILE 5K 32 BMOTUBOBAHMM PIillICHHSIM CYAY i TIABKH
Ha MIACTaBaX Ta B OPSIAKY, BCTAHOBACHHX 3aKOHOM. Bodnouac BoHa nepeabadac,
110 y pasi HaraAbHOI HEOOXIAHOCTI 3a1106irTH 3A0YMHOBI YU HOTO NEPENUHUTH
YIIOBHOBA)KCHI HA T€ 3aKOHOM OPIaHH MOXYTb 3aCTOCYBATU TPUMAHHsI 0COOHU IiA
BapPTOIO K TUMYACOBHI 3a1I00DKHMI 3aXiA, OOIPYHTOBAHICTb SKOTO POTSIIOM
cIMAECSITH ABOX TOAMH Mae OyTu nepesipena cyasom. ToOTo B paMkax saxucry
IPOMaACBKOI Oesreky, epeKTHBHOI 60POTHOHU i3 3AOYMHHICTIO IPHHIINIL, 32 IKUM
ocoba He Moxe OyTu 3aTpuMaHa i mosbaBaeHa cBO6OAM, Mae BUHATKH. beaymos-
HO, 1i¢ 3000B’s13y€ MaTH YiTKe PO3yMiHHS | HOPMaTHBHE 3aKPIilACHHS KPUTEPiiB
HaraAbHOI HEOOXIAHOCTI 3a1106IrTH 3A04HHOBI 200 OO EPEMHUTH, 2 FOAOBHE —
AOTPUMYBATUCS IUX KPUTEPIiB HA MPAKTHUIIi.

Crarrs 30 Koncturynii Ykpainu rapanTye KOXHOMY #e00mopKaHHicmy 11020
scumaa. Bona He AONycKae MIPOHUKHEHHS AO )KHTAA YU AO iHIIIOrO BOAOAIHHA
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0co6H, IPOBEACHHS B HUX OTASIAY 94 OOLIYKY iHaKILIE SIK 32 BMOTHBOBAHMM pillieH-
HsM cyAy. Odnak y HeBIAKAAAHHX BHITAAKAX, [IOB I3aHUX i3 BPATYBAHHAM >KUTTSI
AIOACH Ta MaiiHa 9H 3 6e3rocepeAHIM mepecAiAyBaHHAM 0ci, sIKi IiAO3PIOIOTHCS
y BYMHEHHI 3A04HHY (TO6TO y BUIaAKaxX HEOOXIAHOCTI MIATPHMATH IPOMAACHKY
Gesnexy i npotuaistu saounsHOCTI), KoHcTuTYLis Ykpainu A03Boasie «iHImmiA
IOPSIAOK > IIPOHUKHEHHS AO XKUTAQ 91 AO IHILIOTO BOAOAIHHS 0COOU, IPOBEACHHSI
B HUX OTASIAY 1 OOLIYKY.

Crarrs 31 Koncruryuii YkpalHu rapaHTye KOXXHOMY TAEMHHULIIO AUCTYBAaHHS,
TeaepOHHHX PO3MOB, TeaerpadHoi Ta iHIIOI KopecnoHaeHnil. OaHak BOHa X
nepepbavae MOXKAUBICTD BUHATKIB i3 1{bOTO 3araAbHOTO MPABHAA Y BUIIAAKAX,
nepeAGaYeHNX 3aKOHOM, 3 METOIO 3aI00IITH 3A0YMHOBI YM 3'SICYBaTH iCTHHY ITiA
Yac PO3CAiAyBaHHs KPUMIHAABHOI CIIPABH, SAKIIO IHIIMMH CIIOCOOAMH OAEPIKATH
inpopmariiro HEMOXKAHBO.

3riapHo 3i cTarreio 32 KOHCTI/ITyuﬁ YkpaiHu HIXTO He MOXKe 3a3HABATH 8MPyLants
8 11020 0cobucme i cimerine Humms, KpiM BUIIAAKIB, HCPCA6a‘iCHI/IX OcHoBHuM 3ako-
HoM AepxaBu. To6To Koncrurynis Ykpainn npumyckae sa IEBHUX YMOB MOXAH-
BIiCTb TAKOT'O BTPYYaHHsI; OYEBUAHO, IIO BOHA IIOB sI3aHa 3 HATAaAbHUMH IOTpebaMu
3aXMCTUTH KOHKPETHHII HallioHaAbHUH iHTepec. Ta cama crarTs (4. 2) He AOMycKae
30upaHHs, 30epiraHHs1, BAKOPUCTAHHS T IOIMPEHHs KOHPiAeHLiiHOT iHdopManil
npo oc06y 6e3 ii 3roAH, 3HOBY HC MAKU KPIM BUNAOKIB, BUSHAYEHUX 3AKOHOM, i AUMLE
8 IHMMEPECAX HAYIOHANbHOL be3nexu, eKOHOMIYHO20 305p06ymy ma npas AHOUH.

Crarrsa 33 Koncrutyuii Ykpainu rapantye KO>KHOMY, XTO Ha 3aKOHHUX ITIA-
cTaBax IepeQyBae Ha TepuTOpii YKpaiHu, cBOGOAY IepecyBaHHs, BIAbHUI BUOIp
MicCI IPOXKHMBAaHHS, IIPABO BiABHO 3aAMIIATU TEPUTOPIIO0 YKPAiHH, 34 6UHIMKOM
obmeyncern, IKi BCTAHOBAIOIOTHCS 3aKOHOM.

Crarts 34 Koncruryuii Ykpainu rapanTye KO>XHOMY IIPaBO Ha CBOGOAY AYMKH i
CAOBA, Ha BiAbHE BUPA>KEHH I CBOIX ITOTASIAIB i IEpEKOHAHb (q. 1). 3a 4. 2 miei crarri
KOXXEH Ma€ IPaBo BIAbHO 30HparH, 30epiraTi, BAKOPUCTOBYBATH i IOIIMPIOBATH
inpopMmanito ycHO, mucbMOBO 260 B iHIMI crioci6 — Ha cBiil Bubip. Boanouac, sk
IpO Iie 3a3HAYEHO y 4. 3 i€l crarri, 3disicnenns yux npas moiyce 6ymu obmexcere
3AKOHOM 8 IHINEPECAX HAYIOHANLHOT DE3NEKM, MEPUMOPIANLHOL YiricHOCmE 400 2po-
MADCHKO20 NOPIOKY 3 MEMOW 3aN00i2ANHI 3ABOPYULEHHIM 41k 3A0LUHAM, ONS OXOPOHL
300p08’s HACEACHHS, 015 3AXUCTITY PENymanii 400 NPAas IHMUX 4100ek, 015 3an00ieanHs
poszosousenn ingopmanii, 00epicanoi Konpioenyiino, abo 045 nidMmpUMaHHs A6IM0-
pumemy i neynepedycerocmi npasocydos.

Crarrs 35 Koncrurynii Ykpainu rapanTye KO)KHOMY IIPaBO Ha CBOGOAY CBITO-
TASIAY 1 BIPOCIIOBIAQHHST, OAHAK 3a3HAYAE, IO 3AIFICHEHHS IIbOTO TIPABA MOJCE Oy 1ML
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obmescere 3aKoHOM AVILIIE B IHTEPECAX OXOPOHHU IPOMAACHKOTO MTOPSIAKY, 3AOPOB A i
MOpPaAbHOCTI HACEACHHSI 200 3aXHCTY IPaB i cBOOOA IHIMX AIOACH.

3ripno 3i crarrero 36 Koncrurynii Ykpainu rpomaasini YKpaiHu MaloOTh IPaBoO
Ha CB060Ay 00’ eAHAHHSA Y HOAITHYHI MAPTii Ta TPOMAACHKI OpraHi3ariil Aas 3aiiic-
HEHH | 3aXHCTY CBOIX IIPaB i cCBOOOA Ta 3aAOBOACHHSI IOAITHYHHX, CKOHOMIYHUX,
coLjaAbHUX, KYABTYPHHX Ta IHIMUX IHTEPECIB, 00HAK 34 BUHSIIMKOM 0OMENCEHD,
BCTAHOBACHHUX 3aKOHOM B iHTepecax HalliOHAABHOI O€3IIeKH Ta IPOMAACHKOTO
IIOPSIAKY, OXOPOHH 3AOPOB sl HACEACHHsI 200 3aXUCTY IIPaB i CBOOOA IHILHX AIOACH.
A crarrst 37 Koncrurynii Ykpainu npsiMo 3a60poHsie yTBOPEHHS i AISIABHICTH
IOAITMYHUX NAPTiil Ta IPOMAACHKUX OpraHisaliil, mporpamui 1iai abo Ail sxux
CIIPAMOBAHI Ha AIKBIAAIIiIO HE3AACKHOCTI YKpalHU, 3MiHY KOHCTUTYLIHOTO AQAY
HACHABHHUIIBKUM LIASIXOM, IIOPYLIEHHS CYBEPEHITETY i TEPUTOPiaAbHOI IiAiCHOCTI
ACP>KaBH, IAPUB 1i Oe3I1eKH, HE3AKOHHE 3aXOIACHHSI ACPKABHOI BAAAM, IIPONATaHAY
BilHHU, HACHABCTBA, HA PO3IAAIOBAHH: MKETHIYHOI, pacoBoi, peAiriiiHoi BOpOXKHEi,
IIOCSITaHHs1 Ha TIPaBa i CBOOOAM AIOAMHH, 3AOPOB sl HACCACHHSL.

Cxo>ki KOHTpaBepCHUBHI KOHCTPYKII 3aKAaA€HO ¥ B iHmMx crarTsax Koncru-
Tyuii Ykpainu (Hanpukaap, y crarmsix 39 (mpaBo rpoMapsiH s6UpaTHCs MUPHO,
6e3 36poi i NPOBOANTH 360pH, MITHHTH, IIOXOAH i AeMOHCTparii), 41 (npaso Bo-
AOAITH, KOPUCTYBATHUCA i pO3IOPAAKATUCS CBOEIO BAACHICTIO, PE3YABTATAMM CBOEL
IHTEeACKTYaABHOI, TBOPYOI AIIABHOCTI), 42 (MPaBO KOKHOTO Ha MIATIPUEMHUIIBKY
ALSIABHICT, sIKa He 3a00pOHEHa 3aKOHOM), 43 (IpaBO KOXKHOTO Ha IIPALO Ta 3a-
6OpOHa BUKOPUCTAHHS IPUMYCOBOI Ipaili), 44 (1mpaBo Ha cTpaiik, mo Mosxe 6yTu
o6MeskeHe 3ak0HOM). A crarTs1 64 Koncrurywnii Ykpainu ¢popMmyaroe saraAbHHI
nNpHHIMIL, 3riAHO 3 skuM KoHcrurynis Yipainu mepeabauae BHIaAKH, KOAH KOH-
CTUTYL{iHI IpaBa i CBOGOAY AIOAHM i TPOMAASIHUHA MOXKYTh Oy TH 0OMEKEHi.
3okpeMa, BOHa 3a3HAYAE, 1110 B YMOBAX BOEHHOTO 200 HAA3BHYAIHOTO CTAaHY MOXKYTh
BCTaHOBAIOBATHCSI OKpeMi 0OMEXXEHHsI IIpaB i CBOOOA i3 3a3HAYEHHSM CTPOKY All
uux obmexxenb. He MoxxyTs 6yTH 0OMesxeHi ipaBa i cBo60AH, epeabadeHi HUBKOIO
crareit niei Koncrurymnii.

3posymiao, 110 3rapaHi KOHCTUTYLIHHI GOPMYAIOBAHHS CTABASATH CKAAAHE
3aBAQHHS HE TIABKH IIepeA 3aKOHOAABLEM (SIKMI Ma€ YiTKO BUSHAYUTH B 3aKOHAX
YMOBH Ta MEXIi BIACTYIy BiA IPHHIIUIIOBUX pOPMYAIOBAHb 3MICTY IIPaB Ta CBOGOA,
sakaaaenux y Koncruryunii Ykpainn), a it nepea Koncruryniiinum Cysom Yipa-
iHU, AKMI TOKAMKAHUI TPOKOHTPOAIOBATH, HACKIABKH aAE€KBATHO 3aKOHOAABELb
BU3HAYMB cepy 3aXHCTy HalliOHAABHHUX iHTEpeCiB, AKi KOHKPETHI 3aXOAH TaKOTO
3aXHCTY BiH IepeAGAIUB, SIK IPU LibOMY OYAO OOMEKEHO BIATIOBIAHI KOHCTUTYLIHHI
IpaBa i Y41 AOTPHUMAHO IIPHU LIbOMY HEOOXIAHMI GaraHC.
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Ipu Bupimensi uux nurans Koncruryniitnomy Cyay Yipainu He obifitucs
6e3 $paxoBHUX OLIHOK CIIELiaAiCTiB, 3AATHUX YiTKO IIPEACTABUTH CBOE HadeHHsI
CYTHOCTi TOrO YH iHIIOTO HAlliOHAABHOTO iHTEpPECy; XapaKTep 3arpo3u HoMmy, il
MacIITabHiCTh, PE3OHAHCHICTD, IEPCIIEKTUBHICTD Ail; HACAIAKHM peaaisanii sarposy,
BH3HAYCHI HA OCHOBI BiATIOBIAHUX KOPOTKO- Ta AOBIOCTPOKOBHX IIPOTHO3iB; CIIEKTP
3aXOAIB, 1[0 MOXYTb OYTH BXKHUTI AASL AOKaAi3arlii Ta BiABepHeHH (3aro6iranss)
3arpo3 Towo. I Ipu 1poMy MOXyTb BUHUKHYTH AOpiKaHHs y ToMy, o Cya Gepe
Ha cebe OLHKY TOTO, 1[0 MOYKHA BBAXKATH <« COLIiaABHUM $aKTOM >, IPHIOMY HE TiAb-
KU peaABHHM, a i nporuocTudHuM. OAHAK, Ha MOIO AYMKY, Y HbOTO HEMAE iHIIIOTO
uiAsixy. Bin nmpocTto He 3MOXe OLiHUTH CTYIiHD OOMEXEHHS KOHCTHTYL{HOTO
1paBa 0co0OH, AKIIO He MATHME IIOBHOTO YABACHHS IIPO NIEPEAYMOBH Ta MacIiTab
3aXOAIB 6€3IeKH, 110 IPU3BEAH AO TAKOTO OOMEXKEHHSL.

VYce srapaHe Bullie — He TeOpPEeTHYHI i He Aoriuni Bupasu. Koncrurynifnmii
Cya Ykpainu Bxe 3apa3 pO3IAsIAA€ HUBKY CIIPAB, y PAMKAX SIKHX IIepeAOadaeThest
BIALLIyKaHHS 3TaAQHOTO GAAAHCY B IPAKTHYHOMY ITAAHI.

Ocb AekiAbKa IPUKAAAIB.

1. O6’ednana cnpasa 3a koncmumyyiinumu ckapzamnu zpomadsn Koemyn
Mapunun Anamoaniienn ma Casxenxo Hadii Bixmopienu, sxi ockapicyroms
nonoweuns 4. S cm. 176 Kpuminaarvnozo npoyecyarvrozo xodexcy Yipainu 6io
13 xeimns 2012 poxy Ne 4651-V1. Boru BBa>kaioTs, IO Iii TOAOXKEHHS HE BiA-
MOBiAQIOTH 4. 2 CT. 3, yacTuHaM 1, 2 ¢cT. 8, 4. 3 ct. 22, u. 1 cT. 24, yacTunam 1, 2
cr. 29 Kouncruryuii Ykpainu. Harasar, mo BiaAoBiAHO AO 3rapaHHX IIOAOXKEHb
KpuMiHaAbHOTO IIPOLIECyaAbHOTO KOACKCY YKPAiHH AO OCi0, SIKi IIAO3PIOIOTHCS
260 0OBHHYBaYyIOTHCS Y BYMHEHH] 3A0YMHIB, epeabadeHnx crartsimu 109-114",
258-258%,260, 261 Kpuminaspnoro koaexcy Ykpainu ( PAA CKAAQAIB 3AOUHHY IIIOAO
OCHOB HalioHaAbHOI 6e3riekn YKpainu), Moxe Gy TH 3acTOCOBaHMI AHLIE 311061 K-
HMH 3aXiA Y BUTASIAL TpuMaHHA 1mia BapToro. Haraparo takodx, mo 1ji moAoxeHH
3’ siuaucs B KpuminaabHOMY niponecyaasHoMy kopekci Ykpainu y 2014 poui, koaun
y 3B’513Ky 3 BIAOMHMM IOAITHYHUMH ITOAISIMH SIK HA HAI[IOHAABHOMY, TaK i MiXKHa-
poanoMy piBHi B YkpaiHi mocrasa npobaema 3axucTy ii HalliOHaABHOI 6eaneKy,
CYBEpEHITeTY i TepuTOpiaabHOI IiAicHOCTi. Ha 11bOMy $oHI 3ak0HOAABEID BU3HAB
3a AOLIABHE AASI IPOTHAIT HeOE3MEYHNM IIPOLiecaM BUKOPUCTATH i MEXaHi3MH
KPUMiHaABHO-IIPAaBOBOTO IepecaiayBanHsi. ToOTo YkpaiHchka AepikaBa BXXHAA IICBHI
3axoau camosaxucty. OAHaK HaCKiABKH BOHU OYAH CIIIBMipHI 3 THM, YOTO BUMarae
Bip Hel KOHCTI/ITyuiﬂ Ykpalnu B naaHi 3aXUCTy 6a30BHUX npas i CBOOOA AIOAMHU?

2. Cnpasa npo ounmgenns 64a0n, 6isvus 6100Ma IK CHPABA NPO AHCMPALiTO.
Ha moro Aymky, opHa 3 HAHOIABII CKAAAHUX, SKi pos3rasipaB KOHCTI/ITyuiﬁHHﬁ CyA
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Ykpaiaun. Y aBox kaonoranssx (Bepxosroro Cyay Vkpainu ta 47 HapoAHHX Aelty-
TatiB YKpaiHH) OcKap>keHO BianosigHicTs Koncturynii Ykpaitn HUSKH TOAOKEHD
3akony Yipainu «IIpo ouniuenns Baaau>, npuiiasaroro y 2014 poui. I'lpo neit
3aKOH 6araro IMCcaA0Cs y BITYUSHIHUX Ta 3apyODKHHX Mac-MeAia, OAO HBOTO
AaHo excneptHi ouinku Benenificrkoro Komiciero (BiAl‘IOBiAHO AO SIKHX, AO pedi,
3aKOH MaB 61 OyTH CYTTEBO 3MiHCHHI 3aKOHOAABLIEM), TOMY 51 He OYAY AOKAQAHO
OIMCYBATH HOTO 3MICT i CYTHICTh KAOIOTaHb. 3a3Hady TIABKH, 110, MaOyTh, 5K i
B iHIUX BUMTAAKAX, KOAH KPaiHU BAABAAUCS AO TAKHX PAAMKAABHUX KPOKIB 3 Me-
TOIO AOKOPIHHO 3MIiHHTHU XapaKTep MMOAITHYHOrO YPAAYBaHHs, B YKpPaiHi II0CTaAO
NUTaHHS 7ZP0 1PaBOEY (ne an'muttﬂy) npupody Arcmpaii, npo nPUNRYCIMUMICIY
3ACTNOCYBAHHS NEPEIOAUEHUX ) T PAMKAX 3AX0018 CIMOCOBHO KAME20Pili 2POMAIIH
YVipainu, nepedbauenux yum 3axoHom, a maxos npo CniMipHicm 3240anux 3ax00i6
susHayeniti 3axorom memi aocmpayii. OCKIABKHM POSIASA CIIPABU HE 3aBEPIICHO,
51 He HaAQI0 Hapasi OYAb-SIKUX OCTaTOYHHX CYAJKCHb 110 CYTi IIOPYIIEHHUX [IUTAHb.
Mooy Aule 3a3HAYUTH, 1[0 OAHHM i3 HAHOIABII CKAAAHUX ACIEKTIB T1 posrasay
€ 3'SICyBaHHI IPUPOAH AIOCTPALIl SK 3aX0AY O€3IIEKH, K 3aX0AY 3aXUCTY HU3KH
6a30BUX KOHCTUTYLIMHHUX LiHHOCTEH, 3adpiKCOBAHUX, 30KpPEMa, Y CTATTAX S, 6, 8,
15, 19 OcHoBHOro 3aKOHY HAlLIOI ACPIKABH, A TAKOXK BUSHAYCHHSI ACTITHMHOI METH
nporo 3axoay. Lle Mae craru miATPYHTSIM 8’s1CyBaHHSI CIIIBMIPHOCTI AIOCTpaliiiHUX
3aXOAIB i3 BUMOTaMHU KOHCTUTYLIIMHUX ITPaB, Ki, 32 TBEPAKEHHSIM aBTOPIB 3rapaHHX
KAOIIOTaHb, BUSBHUAUCS MOPYIIEHUMH.

3. Cnpasa sa koucmumyuyitinum nodanusn 47 napodnux denymamis Ypainu
14000 8idnosidnocmi Koncmumyuyii Yepainu (koucmumyuyisinocmi) oxpemux
nonoscens cm. 6 3axony Yipainu «Ilpo mesebarennsnipadiomosienns>», cma-
meii 15, 15", 26 3axony Yipainu «Ilpo xinemamozpagpiro». Crarrst 6 3axony
Ykpainu «IIpo Teacbadenns i papioMoBaeHHS» Mae Ha3By «Henpunycrumicts
3AOB>KHBAHHS CBOOOAOIO AISIABHOCTI TeA€paAioOpraHizaliiii» i MiCTUTb HU3KY BUMOT
I[OAO AISIABHOCTI Teaepasiokommaniii; c¢t. 15 3akony Ykpainu «IIpo kinemaro-
rpa¢iro>» BH3HAYa€ IpaBa Ta YMOBH PO3IMOBCIOAXKCHHS i ACMOHCTPYBaHH: $piAbMY,
TOOTO pe>KUM ITyOAIYHOTO BUKOPHCTaHHS cTBOPeHUX GiabMiB; cT. 15! mpucsstaeHo
MHUTAHHSIM PO3IOBCIOAXKECHHS i ACMOHCTPYBaHHA QiABMIB, IIIO MiCTSATh MOMYASIPH-
3al1i10 OpraHiB ACpPXKaBH-aIrPecopa, PaASHCHKHX OPraHiB ACp>KaBHOI Oe3rekH; cT. 26
IIbOTO 3AKOHY PETYAIO€ MUTAHHSA BiATIOBIAAABHOCTI 33 OPYIIEHHS 3aKOHOAABCTBA
npo Kinematorpairo. 3po3ysine, ugo 8 yvosmy unadxy ndemscs npo 3aK0H00Asi
3ax00u w4000 3axucmy ingopmayinrozo npocmopy Ypainu, ii inpopmaniiinoi besnexu.
OaHax HAPOAHI ACTIyTATH BUSBUAH HEBIATTOBIAHICTb 3rapaHHX 3aKOHOAABYHX HOPM
Gararbom crartsim Koncrurynii Yipainu, y ToMy 4ucai mectu crartsim ii posaiay 2.
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4. OcranHiii mpukaaa (Xo4a iX MOKHa HABECTH 3HAYHO 0iAblIe) — Ii¢ YHCACH-
Hi CIIPaBH, NPHUCBAYCHI MUTAHHAM COLIAABHOTO 3aXHCTY IPOMaAsAH YKpaiHH.
Y neBHOMY po3yMiHHI L — HaOOAKOYILI CIIPaBH, OCKIABKH, 3 OAHOTO HOKY, HACTbCS
PO MIATPUMKY KaTeropiil IpOMaAsH, HAHOIABLI BPa3AMBHX Y COLIaABHOMY IIAQHI
(nencioHepis, BeTepaHiB TOWIO), 3 APYTOro 6OKY — Ipo HEOOXiAHICTb 3a6e3MedeH-
Hs1 eKOHOMI4HOI Gesnexu Ykpainu (cr. 17 Koncrurynii Ykpainu), soxpema gepes
30epexxeHHs 30aAaHCOBAHOCTI 1i Aep>kaBHOTO Or0AXeTy. B KoHTekcTi 3ragaHoro
3asHayy, o Ti pimenns, axi Koucruryuiiinnii Cyp Yipainu npuiiMas Ha KOPUCTb
3aXHCTY COLIiaAbHMX ITPaB IPOMAASH, Y TOMY YHCAI HEIIOAABHI, MiAAABAAKCA TO-
cTpirt xpuTHLi $axiBLUAMU Y cdepi coliaAbHOI MOAITHKH SK TaKi, IO PyHHYIOTh
¢inanCcOBY cTabiABHICTb KpATHH.

Posrasiparoun ni ta inui nutanss, Koncruryniitauit Cya Ykpainu smyuieHuit
L0Pa3y BiAILlYKOBYBATH Te, L0 MOKHA HA3BATH <«30407010 cepedunor>. I puiimaroun
pilCHHSI, BiH IOBUHEH CIIMPATHCS HA APTYMEHTH, sIKi O He BUKAHKAAH AOTTYHHX
3amepeyeHb HABiTh Y Ti€l CTOPOHU, iIHTEPECHU AKOI 3 AMIIMAKMCS HE3aAOBOAEHH-
mu. [Hie osnavarume HemuHyui Brpatu. Hes6asancoBane pileHHs Ha KOPUCTH
AEP’KaBHOTO iHCTUTYTY MOXKE MaTU HACAIAKOM AOAATKOBHI YAQp IO KUTTEBUM
npaBaM rpoMaAsH. BopHo4ac HeBpaxXyBaHHs Ba)KAMBOTO ACIIEKTY B IIAAHI 3aXHCTY
HaL[iOHAABHOI GE3IIEKU TAKOXK MOXKE MATH HACAIAKOM IIPSIMi M OIIOCEPEAKOBaH]
CHCTeMHI MOPYLICHH NPAB AIAUHH i TPOMAASIHUHA B IOAAABLIOMY. Ay)Ke BEAUKOIO
BTPATOIO B [IbOMY KOHTEKCTi MOXKE CTAaTH IIOTAMOACHHS HeAOBipH Aroaeit Ao Kon-
cruryuifinoro Cyay Ykpailtu i AO iHCTHTYTY KOHCTUTYLIiFIHOTO KOHTPOAIO B3araAi.

Ha saBepiueHHs cBOro BUCTYITy X04Y BUCAOBHTH HaAII0 i OGXKAHHS AO BCIX,
XTO Ma€ HaMip BUCTYIIUTH Ha KOHQEPEHIIL, — Oy KoHKpemHuumu i npeomemn-
MUt 8 AHANIMUIHUX BUCHOBKAX § nponosuyisx. Harosomyro: Hapasi icHye notpeba
HE CTiABKM B TEOPETUYHUX BUKAAAKAX, CKIABKH Y IPAKTUYHUX PEKOMEHAALLIAX.

Iupo asKyIo yYacHHUKaM 32 IATPHMKY i 32 3TOAY B3ATH y4acTh Y KOH$EpeHIii,
OCKIABKHM Hallla 3yCTPi4 Ta 0OMiH AOCBIAOM OYAyTb KOPUCHUMH AASL BCIX YYaCHH-
KiB, 30Kp€EMa, CIPUATUMYTh OKPECACHHIO HOBUX INASIXiB BUPIIIEHHA 3a3HAYE€HUX
npo6aem. Toxx 6axaro BciM HaM AIAHOI pOOOTH, LIKABUX AMCKYCIH Ta yCIHOT
peaaisarii HAayKOBHUX iAeH 1 3aAyMiB.

Ao6pa, 0COOUCTOrO IMACTS i MilTHOTO 3A0p0B’ﬂ!
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I'enpix BIAAAACEH
Koopaunarop npoexris ObCE B Vkpaini

BITAABHE CAOBO

Bama Bucoxonosaxuocte nani IoaoBo Koncruryniitnoro Cyay Yxpainu, mani
i maHOBe, INAHOBHI y4acCHUKU!

I'lepur 3a Bce 51 xoTiB 6u cKkasaTH, IO AAS MEHE BEAUKA YECThb 6yTn y Bawii
npucytHocTi HarepeaoaHi Axs Konerurynii Yipainu.

1 BucaoBatoro mupy nosary loaosi i cyaasm Koucruryuifinoro Cyay Ykpaimu,
IIAHOBHUM KOAETaM i3 KOHCTUTYLIMHUX CYAIB iHIIUX KPaiH, BUAATHUM BYEHUM Ha-
IIOTO PETiOHY, HAIIIUM KOAETAM y ccl)cpi npasa. 5] BASTYHHI TaKOXK yCiM IpUCYTHIM
y LIbOMY 3aAl.

et 3axia cbOrOAHi CTOCYETBCS KAIOYOBOI I'aAy3i, a caMe B3a€MOAIT IIpaB AIOAMHH
i HarrioHaABHOI 6e3mexu. 5 AY>K€ BASTYHUI OPTaHi3aTOPaM 3a CMiAMBICTb i MYAPiCTb,
60 BOHH HOPYUIMAH LI0 TEMY B AY>KE HIMPOKIH MEPCIEKTUBI, IK MU 6a4rMo B 1O-
PAAKY A€HHOMY KOHepeHIil.

30 poxkiB TOMY, KOAH 51 IOYUHAB CBOIO p060Ty B IIPaBHMYIH npoq)eci'i, MU XKUAU
B I1€PiOA BEAUKUX i CBITAMX Haail, 1e 6yB TpiyM¢$asbHHI MOMEHT B iCTOPIi AeMO-
KPaTUYHOIO KOHCTUTYLiOHAaAI3My: PaasHchKa iMIepist posnasack, X0AOAHA BifHa
3aKiHYMAACh, BCIOAY BUHUKAM CIIOAIBAHHS I[OAO IIOYATKY HOBOI €PU, A€ HE3AAEXKHI
AEP>KaBU PAa30M Bi3bMyTbCS BUPIllyBaTU IUTAHHS IIPaB AIOAUHH, 1 LI€ AOMIHYBAAO
Ha MbkHapoaHux ¢popymax. Kpainu Henrpaasnoi i CxiaHo1 €Bpornu koHCOAiAyBaAH
CBOI 3yCUAASl — IPUMHSIAU AEMOKPAaTH4HI KOHCTUTYLII i AOBIPMAY OXOPOHY LIMX
KOHCTUTYIIiH HE3AAEXKHUM KOHCTUTYLIMHUM CyAAM, SIKi 6yA1/1 CTBOPEHI BiATIOBIAHO
A0 Haiikpaoi cBiroBoi npakTuku. [ToBcioan y cBiTi posBuTOK ACMOKpATil 00imsaB
3BIABHEHHS BiA HETapasAiB MUHYAOTO aBTOPUTAPHU3MY.
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CpOroaHi Mu XHBEMO y 30BCIM iHIIOMY i B Ay>ke TypOyaeHTHOMY cBiTi. Aedi-
IIUT AETiITUMHOCTI, MM AFIOM ITOAITHYHOIO NOMYAi3MY i HALliOHAAICTUYHA PUTOPHKA
ingikyoTs pisHi cdpepu rpomascskoro xurts. Linanocti 90-x, a came aibepasbHa
AEMOKpaTisl, KOHCTUTYILIIOHAAI3M, IIpaBa AIOAMHH — 3apas I 3arposoo. Aoau
B YCbOMY CBITi IT04yBatOTh ceGe B MEHILIN Oesnerni, HiXK MiCAS 3aKiHYEHHS XOAOAHOT
BifiHU 4u B3araai 3a Bech mepiop micas saxinueHHs Apyroi cBiToBoi BifiHu. Biapo-
A>KEHHS €THIYHOTO HAIliOHAAI3MY, HOITYAI3MY Ta IOAITHKH iAEHTHYHOCTi CTBOPIOIOTh
PH3HUKHU AASL AJOACBKOI TIAHOCTI.

Koaumniit Bepxosuuit komicap OOH 3 nmurans npas aropunu 3eiis Paap asn-
XyceitH nprbAU3HO Pik TOMY 3a3HAYUB, IO 3apas IIPaBA AAMHH OIMHUAMCS IiA
TUCKOM B yCbOMY CBiTi. B HIX 0AeKyAM Oiablie He BOAYaIOTh NPIOPHUTETY, a B ACSIKUX
KpaiHax NnpaBa AIGAMHU B3araAi IepeTBOPUAUCS Ha Mmapil.

HarionaabHa Gesrneka i mpaBa AFDAMHU BCE YaCTillIe ChOTOAHI POSTASIAQIOTBCS SIK
3acaAM, AKi HEMOXXAMBO IPUMMPHTH i Ki HaBiTh BCTynHAH B KOHPAIKT. Lle Hapani
I AXKMBAIOETBCS IONYAICTHYHUMH PYXaMH, sIKi HAIIPSIMY BIAKMAQIOTH A€SIKi 260 5k
yci LIHHOCTI Ta Mi>KHApOAHI 3000B’s13aHHS, SKi A€KATh B OCHOBI KOHCTHUTYLIIHHOI
AEMOKPATIii i IpaB AIOAMHH.

S Ayxe 4iTKO X04y 3a3HAYMTH, 110 OeaIeKa i IpaBa AAMHH IIOB sI3aHi MiXK co-
6010, 2 TAKOXK i3 IPABOBAAAASIM i 3 yciMa HOTO CKAAAHHKAMH, i HA MIDKHAPOAHOMY,
HalllOHaABHOMY piBHI, i Ha piBHi rpomaa. Came 1ie € HapDKHUM KaMeHeM KOHIIETILIT
OBCE moao xommnaekcHoi 6esnexu. B nux pamkax aepkasu — yyacuuui OBCE
HiATPUMYBAAH BCi PilICHH i AOKYMEHTH, NpUHHATI micas IeabciHcbkoro akra 1975 p.

Perion OBCE oxonaroe IliBHiuny Amepuky, €spony, Llentpassny Asiro.
3240 poxis OyB HanpapboBaHUH cripaBAi BceGiunmMil miaxia A0 6esnexu. Leit kon-
LIENT AQ€E MOXKAMBICTb YAEHAM Mi>KHAPOAHOI CIIABHOTH BUPILIlyBaTH MiXKHAIiOHAAbHI
IUTAHHS HA OCHOBI CIIABHOI Micil TOBary i 3aXUCTy AEMOKPATUYHHUX IIiIHHOCTEMH;
AO LIbOTO CIIOHYKA€ HAC CIiAbHA iCTOPisl, Halle CIliAbHE MaliOy THE.

ITani i manoBe, AOpPOTi APY3i, CbOTOAHIIIHS KOHPepeHLis BiAOyBaeThest Ha GoHi
HecToKiFHuX oA y perioni OB CE. Mu 6a1nmo HOBI 3arposu Gesneni i KOHCTH-
TYLifiHUM LIIHHOCTSM, B TOMY 4ncAi i B Yipaini. Koncruryniitauit Cyp Yipainu
3apas nepebyBae ImiA BOrHEM KPUTHUKH i, HA )KaAb, 3MECHINYETCSI PiBEHb AOBIpH
CYCHiABCTBA AO CYAOBOI CHCTEMH.

Y 6epesni nporo poky «Beauka cimxa» i CiToBuil 6aHK y CIiAbHIH 3251Bi BU-
CAOBHAM 3aHENIOKOEHHS IIIOAO HEMIOAABHBOTO CKACYBaHHS CTATTi IPO HE3AKOHHE
36araveHHs. B npomy Mu mo6aunan Biaxia Bia 60poTsbu 3 Kopymuieio B Ykpaisi.
Tax caMo 3'IBUBCS | IEBHUI HETaTUB Y CYCIIABCTBI Yepe3 OCTaHHI PillleHHs, sIKi
BIIAMHYAM Ha IIOBHOB2)KCHHs1 aHTUKOPYIILIIHHUX OpraHiB. YTiM 1ieil HeraTus BiaOy-
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BAETHCSI HA TAI Ay>Ke BAKAMBHX piuieHb y Aopo6ky Koncruryuifinoro Cyay Ykpa-
1HM, AKi MIATPUMAAM KOHCTUTYLIiHHI NTpaBa i CBOOOAHU BiATIOBIAHO AO HaMKpaIuxX
MixxHapoaHUX mpakTuk. Lle, soxpema, pillleHHs IOAO TpaBa Ha AIEASLIIIO B aAMi-
HICTPaTHBHUX CIPaBax, PilICHHS y CIPaBi PO peAiriiini 3ibpanHs opraisauii,
PilleHHS y CIIpaBi IPO AEKAAPYBaHHS AKTUBICTAMU AHTUKOPYIIIFTHUX OpraHisawin
i HEIOAABHE pillleHHS, SIKE CTOCYBAAOCS YTPUMAHHS IIiA BAPTOIO AO CYAY.

Koncruryniitnuit Cya Ykpainu 3apas 6iablue HiXX KOAUCH IOTpebye Alasory 3
BEAMKOIO KiABKiCTIO cTOpPiH. Li 3HAPSAAS € EAMHUM IIAHCOM IIOAOAQHHSI HEAOBIpU
CYCIIIABCTBA, @ TAKOX Li€ CIIOCI0 3a1106iraHHs HOBUM IpobaeMaM. 3aBASKH TAKOMY
AlaAOTY AIOAU ITOYYBAaTHUMYTh cebe B GiAbIIII Oe3meni I0AO 3AIICHEHHS CBOIX KOH-
CTUTYLIMHUX NPaB i CcBOOOA, 11€ TAKOXX AO3BOAUTD PpO3BiATH MAO3PH i HEAOBIpY.

Odic, sxuit st o4oA10I0 B YKpaiHi, epeKTHBHO CIPUSIB YChOMY LIbOMY B MHHY-
AOMY i MU TOTOBi IIPOAOBXYBATH CIIBIIPAIlIO 3 HATMMHU APY3AIMH 3 YKPaiHCBKOTO
KoncruryuniitHoro Cyay. I cBiaueHHSIM 11bOTO € CHOrOAHIIIHIN 3aXiA,.

Pirocodis Koopaunaropa npoexris ObCE B Ykpaini ciupaerbest Ha TY MO3H-
11i10, 110 MU TOTOBI IIATPUMYBATH AIAAOT MiXK yCiMa HaIliOHAABHMMH NIPHYETHUKAMU.
Mu Takox roTOBi HaAaAl AKTHBHO 3aAY4aTH M>KHAPOAHHUX HAPTHEPIB AO IATPHMKH
HOBHX IIPaBOBUX AAMiHICTPaTUBHUX Ta aNlE€ASALIHHUX CTPYKTYP.

Mu Hapa€eMO MMPOKY MIATPUMKY YKPAiHCBKMM KOACTaM 3aAASl TOTO, 106 11o-
KPAIIIUTH BPSIAYBaHHS B YKpaiHi, BKAIOYAIOUH CYAOBY pedpopMy, aHTHKOPYIIIiFHI
pedopmH, eACKTPOHHE BPSIAYBaHH:, pedpOpPMY IOAIII TOIO, 30KpeMa 3aBASIKH
IPOBEAEHHIO CIIIABHHUX IIPOEKTIB i 3AAyYEHHIO I'POMAASH.

CporopHiuHs koH(pepeHList AO3BOAUTD YKPATHCHKUM Ta MDKHAPOAHUM €KC-
nepTam O6I‘OBOpI/ITI/I LiKaBi ACIIEKTH B3aEMOAIT HAI[IOHAABHOI O€3MeKH i npas
AIOAMHH i, 30KPEMa, AOCAIAUTH, SKUM YMHOM KOHCTUTYLiIHHA I0PUCTIPYACHIIiA
MO>Ke 3MIHUTH HaljiOHaAbHY Ge3IeKy i 3poOuTH AeprkaBy 6iAbII BIATIOBIAQABHOIO
i GiABII MiA3BITHOO CYCITIABCTBY, i 100 TAKUM YUHOM HApOA 3AIFICHIOBAB BAAAY,
60 came Tak MOKHa ITOOYAYBATH CYCILIABCTBO, SIKE € CIIPAaBEAAMBHM i Oe3IeqHIM.

51 6askaro BaM IAIAHOTO i IPOAYKTUBHOTO AHsI! AsIKyIO 32 yBary!
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Osexcauap AUTBMHEHKO
sacrynuuk Cexperapst Papu
HaIliOHaABHOI Oe3meKH

i o6oponu Ykpainu

BITAABHE CAOBO

IMaxosHi mani, manose cyaai Koucruryniiinoro Cyay Ykpainy, maHoBHi maHi
i maHOBE yYaCHUKH KOHepeHLi!

Hacamnepea st xouy moasikysary i opraHisaTopam 3a iHTEACKTyaAbHY CMiAHBICTD
HOPYLIMUTH i HEIPOCTE i Ay>KE CyIepevANBe IUTAHHA B Cy4aCHUX YMOBax. Tema
6aAchy MK HalliOHAABHOIO 0€3I1EeKOIO0 i MpaBaMU AIOAUHH aKTYaAbHA Y 6yAb—51Ki171
A€poKaBi i 6y,A,I>—KOAI/I. Iepesarcna 6iApIIiCTD MPUCYTHIX 3HA€E PO KAPUKATYPY, A€
306pa>1<cHa cB000AA, IIIO BEAE MAAEHBKOTO AMHO3aBpa 6e3mexu, SIKUI IOTIM i MO>Ke
gicru. Le Binoma icropis. I 0co0AUBO 3HAYYIa BOHA AASI CY4acHOI YKpaiHu, KOAH
MOAII, ITOB s13aHi 3 arpeciero NpoTH HAIlOI AEPXKABH, IIOCTABMAM I1iA CYMHIB rapaH-
TyBaHHsI Hai16a30BIIIOrO IIpaBa AIAMHY — IpaBa Ha xxuTTs. He 3abesneyennmu e
rapaHTil MPaB IPOMaASH HE TIABKHM Ha CBOGOAy, TIAHICTB, CBO60Ay BiA Iepecaiay-
BaHHS, a i, 1[0 HANTOAOBHILIE, IPABa HA XXUTT, 6e3 s1IKoro BCe iHIe BTPAaya€ CEHC.

Y taxiit cutyarii, 6e3yMOBHO, 3pOCTAaTHMeE 3HAYYILiCTh HALIOHAABHOI Oe3I1eKH i it
Bumor. HarjioHaabHa Geamiexa — Iie He PO OKPEMY AIOAHHY, Lie HACAMIIEPEA PO CITiAb-
HOTH. Y CIIpaBi 3aXKCTy IPaBa CIIABHOT 3aBXAH BUHUKATHME CIIOKYCA ITOCTYIHTHCS
i mpaBaMu iHAMBIAYaABHUMH, i IPAaBaMM KOXXHOI AIOAUHH 3aPaAM BUCOKHX iA€aAiB.
Came B 1ifi cuTyanil HaliHATaABHIIIUM ITUTAHHAM € IIOCTIMHHH MMOLIYK IIASXIB
3HAXOAXKEHHS MiHIMAABHO AOCTaTHbHOTO PiBHS 0OMEXEHHS IpaB i CBOOOA AIOAMHU
AASI AOTPUMAaHHSA BUMOT Oe3mexu, AAS 3a0e3MeYeHHS HAlliOHAABHOI O€3IIEKH.

[HKOAH BMOTU CEKPETHOCTI T4 OIIEPATHBHOCTI yXBAACHHSI O€3IIEKOBHX 3aKOHIB
CTBOPIOIOTh Henepc6opHy CIIOKYCY AAS HCAOGPOCOBiCHI/IX HOAITHKIB 4H 0¢iLepiB
BUKOPHUCTATH BUCOKIi racAa i TAEMHICTDb AASI IPUKPUTTS BAACHOI HEKOMIIETEHTHOCTI,
HeepeKTUBHOCTI, a TOAEKYAH 1 KpaailikyBaTocTi. CaMe TOMy KAIOYOBHM AASL 3abes-
MeYeHH HALliIOHAABHOI OE3ITeKH € TAKUH IPaBOBUM iIHCTUTYT, IK ACMOKPaTU4YHUH
LIMBIABHHIT KOHTPOAB HaA CEKTOPOM Oesreku i 060poHu.
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Xouy HATOAOCHTH, 10 B MUHYAOMY porti Bepxosna Pasa Yipainu yxsaauaa 3akoH
Ykpainu «ITpo HanjionaabHy 6esnexy Ykpaiu», B IKOMy 3aKpilIACH] HaflBaKAUBIIL
HOPMHU 1I0AO 3a0e3nedeHHst AoTpuManHsi Bumor Koncruryuii Ta sakonis Yipainu
Y ASIABHOCTI OpraHiB ceKTOpy Gesnexy i 060pOHH, HEAONYICHHS BUKOPHUCTAHHS
iX AASL y3ypIauii BAQAH, IIOPYLICHHSI IIPaB CBOOOA AIOAMHH i TPOMaASTHHHA, MEXaHI3MH
KOHTPOAIO 32 AlsiabHicTIO 36poitHux Cua Ykpainu, iHIINX BifIcbkOBUX GpOPMYyBaHb,
yTBOpEHHX BianoBiAHO A0 KoHcTHTY™1i] i 3aK0HIB YKpaiHH, IPaBOOXOPOHHHUX Ta PO3Bi-
AyBAaABHUX OPTaHiB, CTBOPEH] YMOBH AAsI 3a0€3IICUCHHSI HATASIAY 3 IX ALIABHICTIO 3 60Ky
SIK OPraHiB A€PKAaBHOI BAAAM, TAK i CYAIB M IHCTUTYTiB IPOMAASTHCBKOT'O CYCIiABCTBA.

Brim 6yaeMO roBOpHTH IPSIMO: HOPMH 3aKOHY HE MAIOTh )XOAHOTO 3HAYCHHSI,
IOKH BOHHU HE HATIOBHEHI PEaABHUM 3MiCTOM, HE MIAKPIIIACHI TPAKTUKOIO, 30KpeMa
npasoBolo. | came ToMy HaliBakAUBIIIMMY B 1LIil cdepi € MOBHA IMITAEMEHTALis
3aKOHY Ta IPUHHATTA HU3KU 3aKOHOAABYMX aKTiB, CIPSIMOBAHUX Ha II€.

3a aopyuennsm Toaosu Papu HanionaasHoi Gesnexu i oboporn Ykpainn —
IpesupenTa Ykpainu Boaopumupa 3eacHChKOro 3apas po3riodaro akTHBHyY poboTy
I[OAO BTIiACHHS IIbOTO 3aKOHY B XKHTTS. VIA€THCA PO BAOCKOHAACHHS CUCTEMH
KOHTPOAIO 32 AISIABHICTIO IIPABOOXOPOHHUX PO3BIiAYBAaABHHMX OPraHiB, 30KpeMa
yTBOpeHHA BianoBigHOTO KoMiTeTy Bepxosnoi Paau Ykpainu, pepopmyBanus
Cay>x6u Gesnexn YKpaiHH, TOCUACHHS PO3BiAYBaABHOTO CIIIBTOBAPUCTBA TOLLO.

V¥ wiii curyarii KAIOYOBOIO € POAb KOHCTHTYIIHHOI FOPHCAUKIIiT, HAYKOBOI CITiAb-
HOTH, 5IKa MyCHTb 320€3I1e4UTH PO3poOKy ePeKTUBHUX MeXaHI3MiB 6aAaHCyBaHHSI
Mi>X IIpaBaMU AIOAMHU i A€P)KaBHUM iHTEPECOM.

I HaocTanok. Croroani B Paai HanioHaabHOT 6e3nexu i 060POHI/I Vipainu mia
rosoBysaHHAM [IpesuaenTa Yipainu npoBOAMTBCS HAA3BUYANHO BaXKAMBE 3aCi-
AQHHS I[OAO NUTAHHA ¢PEKTUBHOCTI BUKOPHCTAHHS ACP>KaBHUX KOWITIB y cdepi
060ponH. 3AaBaA0OCH 0, SIK L1€ CTOCYETHCS HAIOT TeMH ? AA€ HACTIPAaBAL epEeKTHBHICTH
BUKOPHCTAHH KOWITIB y cpepi 000POHH — Lie 3aXHCT SKUTTSI AIOACH.

Awuiie npaBoBa AcpiKaBa 3AaTHa 320€3MEYUTU B AOBIOCTPOKOBIH MEPCIIEKTHBI
edeKTUBHICTS MOOIAI3aLil TA BAKOPHCTAHHS CYCIIABHUX pecypciB. Tiabku Aep-
XKaBa, SIKa ACMOHCTPY€ IIOBATY AO IIPaB i CBOOOA AIOAMHH, 3A00yBae COIO3HUKIB
Ha MDKHApOAHI# apeHi i 3a0e3medye 3HAYHO BULILY MIATPHMKY BAACHUX TPOMAASIH,
HEAOCSDKHY AASI OYAB-SIKUX aBTOPUTAPHUX PEKHMIB.

Came ToMy s IIepeKOHAHMIA, IO CHOTOAHIIIHS KOH(EPEHIIist 3MOXKe 3pOOUTH
Ba>KAMBHI BHECOK Y IIOLIYK BiATIOBiA€H HAa O3HAYEHI HAA3BHYAMHO CKAAAHI H MiH-
AMBi TUTaHHA.

Baxaro BciM yyacHukam maiaHoi po6oru. Ilupo asikyo sa ysary!
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Aeonia T'YBEPCbKUI

AOKTOp $pir0cOPCHKHX HayK, Tpodecop,
axapemix HAH Ykpainu,

axapemix HAITH Ykpainu,

pexrop KuiBcpkoro HalioHaABHOTO yHiBEpCHTETY

imeni Tapaca I1leBuenka

BITAABHE CAOBO

IManosxa Haraaro KocrsauruniBHo, manoHi yyacHuku kongepennii! Harimu-
Ppillli BITAHHS HAACHAAIO Bip KOAEKTHBY HAIIOTO YHIBEPCUTETY HA AAPECY YIaCHUKIB
KoHepeHuii 3 Haroau Big3HadeHH: 23-1 piynuni Koncruryuii Ypainu, npoBeaeHHs
sixol iHiniitoBano Koncruryuifinum Cysom Ykpainu. Aas Hac BEAUKA YECTB, 1[0 BOHA
BiAOYBa€ThCsI cCaMe B HALIIOMY YHIBEPCHUTETI.

Sk yoxe 3asnavasocs, npuitasaTts y 1996 p. Koncruryuii Yipainu craso emo-
XaABHOIO TIOAI€I0 AASL YKPAiHCHKOTO HAPOAY i BITYU3HAHOTO AEP>KaBOTBOPEHHS.
Ie 06yMOBPIAO AEMOKpPATH4YHi MIEPETBOPEHH B HAILIl KpaiHi, AKi, 6esyMOBHO,
crpusAsd GOPMYBAaHHIO ITPOMAASHCHKOTO CYCITIABCTBA Ta 1106yA0Bi IIPaBOBOI CO-
1iaAbHOI A€PXKaBU B YKpa'l'Hi.

I'lporosomeni Koncrurynieio Ykpainu npaBa AIOAUHH CTaAU LHHICHUM Opi€H-
TUPOM PO3BUTKY HAILIOI KPaiHU, BOHH BUSHAYMAU cq)epy CBOOOAM AIOAUIHU B YKpa'l'Hi,
i aBTOHOMIIO, 320€3rmeunAn POSKPUTTSI EKOHOMIYHOTO, IIOAITUYHOTIO i COLIIaAbHOTO
HOTEHITiaAy HAIIIHX TPOMAASH.

BasxauBy poas y oMy, 6e3yMOBHO, Biairpasas i Biairpae Koncrurynifamit
Cya, Yipainu. Bin aeaani 6iabIe BUCTYIIAE B POAi yTBEPAJKEHHS IHCTUTYIIIL, sIKa AA€
MO>KAMBICTb 3aXMIIIATH IIPaBa HE AHIIIE OKPEMUX I'POMAASH, 2 F yChOTO CYCIiABCTBA.

3 npHeMHICTIO i TOPAICTIO XO4y 3a3HAYHTH, IO ¥ CTAHOBACHHI YKPAiHCBKOTO KOH-
CTUTYLIiOHAAI3MY aKTUBHY i 663nocepeAmo y4acTh 6paA14 BUITYCKHUKU Ta BUKAAQYi
HAILIOTO YHIBEPCHUTETY.

A03BOABTE 3yIMHIOCH i Ha3By KiAbKa ITAHOBHMX Npissuiy: nepmuM [osoBoro
Koncruryuiiinoro Cyay Ykpainu 6y Ham BunyckHuk i Bukaapad Aconip ITerposuy
FOs3bkoB. Y pisni poku roaosamu Koncruryniitnoro Cyay Ykpainu obupasucs
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TAKOXX Hari BUIycKHUKHU: [Bar ApremoBuy Tumuenko, Mukoaa ®epocosuy Ce-
AiBOH, BikTop Bacuabrosuy Kpusenxo.

Cepea aiounx cyaais Koncruryniiinoro Cyay YkpalHu € TAKOX BUITYCKHHKH
yHiBepcurery — e Biktop Bacuasosua Kpusenko, Bosoaumup Pomanosuya Moii-
cuk, Cepriii [ lerposuy Toaosaruii, a Oaer OaexciitoBuy [Tepsomaricbkuit 40 cBoro
IpuU3HaYeHHs OYB BUKAAAQ4EM HAIIOTO IOPUAUYHOTO PaKyABTETY.

Cyaasmu Koncruryuiitnoro Cyay Ykpainu B pisHi poku 6yau Bukaapadi
yHiBepcurery — Bosoaumup Aenncosud Bosuiok, Mukosa IsanoBuu K03106pa,
ITerpo Pepopout Maprurenko, Boaoanmup Mukoaaitosud [llanosaa, Cranicaas
CepriitoBuy fAnenxo. Bunyckuukamu ynisepcurery 6yau Cepriit MapkisHosuy Bu-
HOKypoB, AHaroaiit OaexcanapoBud AiaxiBcskuil, B'staecaas BacuaboBua Axyns,
Boaoaumup IBanosuy IBamenko, Aroamusa Pesopiaa Masnnnuxosa, AmMurpo
Amurposuy Auaaxk, Spocaasa Bacnaisua Mauysxak, ITaBao MuxoaaitoBud Tkaayk.

Mu nunraeMocs IMMHU BHCOKOKBAAIpiKOBAHUMH AOCBIAYEHUMH PABHUKAMH, KO-
JKEH 3 SIKUX BiAirpas 6esnepequ B)KAHMBY POAb Y PO3BUTKY [IPABOBOI CUCTEMH YKPaIHH.

I croroaHi B yHiBepcUTETI BeAHKa yBara MPHAIASIETHCS MUTAHHIO MATOTOBKH
HPaBHUKIB-KOHCTUTYLIIOHAAICTIB, 30KpeMa Ha KadeApi KOHCTUTYLIHHOrO mpasa
IOPUAUYHOTO $aKyAbTETY, Ha Kadeapi MDKHAPOAHOTO IpaBa, Ha KadeApi mopis-
HAABHOTO €BpoIeiicbkoro npasa IncTuTyTy MbkHapoaHUX BiaAHOCHH. Peaaisyrorbcs
MaricTepchKi mporpamu y cdpepi 3axXucTy npaB AIOAUHH, B TOMY YHCAl aHTAOMOBHA
nporpaMa « Mi>kHapoAHMIT CyAOBHIT mponec>. Bukaaaadi nux nporpaM MaioTh
HE AHIIE rAn601<y TEOPETUYHY ITATOTOBKY, a I IPAaKTUYHUH AOCBiA IIPaBO3aXHCHOL
AiSIABHOCTI Ha HAalliIOHAABHOMY i Mi>KHAPOAHOMY PiBHSAX.

Tax, Ha3BYy KiAbKa IPUKAAAIB: AorieHT Mukoaa [HaTOBCbKHIT CbOTOAHI € Ipe3HACH-
TOM EBPOIIEHCHKOrO KOMITETY 3 TUTAHb 3aI00IraHHs KATYBAHHSM Ta HEAIOACBKOMY
a00 TaKoMy, 110 IPUHIDKYE TIAHICTD, HOBOAXKEHHIO; Tpodecop BeeBoroa Munuk e
1aeHoM Komitery excriepris €Bporeiichkol XapTii perioHaAbHUX MOB 200 MOB MeH-
muH; npodecop Muxariao BypemeHcpkuil € roA0BoOI0 MOCTIHHOI Aeaeraril YkpaiHu
Aastydacri B po6oti GRECO; npodecop Oavra Byrkesuy e uaenom Koncyasrauiitnoro
koMiteTy PaMKoBOi KOHBeHIiT PO 3axuCT HalioHaabHUX MeHIUH Pasu €spormy;
souenT [TaBao Ilymkap e HavaabHUKOM BiaAiAy AenapTaMeHTy BUKOHAHHS pillleHb
€BpOIEHCHKOTO CYAy 3 IIPaB AIOAUHU [eHepaAbHOTO AMPEKTOPATY 3 IIPaB AIOAMHH
Ta BepxoBeHCTBa npaBa Paau €sponu B Min'octi Ykpainu. Bei Mu a06pe 3Haemo,
w0 i BisoMuii mpaBHUK podecop Boaoaumup Bytkesud e cyaaero Epporneiicpkoro
CYAy 3 IIPaB AIOAUHU Y BipcTaBli, a mpodecop Boaoanmup Bacuaenko Oy npea-
craBHukoM Ykpainu B Komicii OOH 3 npas aoauHu Ta cyaseio MidkHapoaHoro
KPHMIHAABHOTO TPHOYHaAY.
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3aBepIuyr0uH CBill BUCTYIL, XO4y BHCAOBUTH IAMOOKI CIIOAIBaHHSL, IIAHOBHI y4ac-
HHUKU KOH{epeHIIil, 10 Ti BaXKAMBI AYMKH Ta iA€l, HAyKOBi Ta MPAaKTHYHI T AXOAH,
s1Ki GyAy Th 06IOBOPIOBATHCSI Ha CbOTOAHILIHBOMY HAayKOBOMY 310paHHi, 6e3yMOBHO,
MaTHMYTh BATOME 3HAYEHHS AAS IIOAAABLIOTO AEMOKPATUYHOTO PO3BUTKY YKpaiH-
CHKOI AEPIKABH 1 CIIPUATUMYTH 3a0€3IICYCHHIO [IPAB AIAMHH B YKpaiHi.

Asikyro 3a yBary i mupo 6axxaro TBop4ol Iparyi BciM y9acHUKaM KoH$epeHii!
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AOITOBIAI



Andrej Abramovi¢,
Judge of the Constitutional Court
of the Republic of Croatia

FIAT IUSTITIA, PEREAT MUNDUS!

I. A short introduction

The issue of general security in the modern world is becoming increasingly
important. Naturally, this is happening in proportion to the growing intensity of
threats to that security. This growth is considerable and constant, so that we can
say without exaggeration that the world today is much less secure than it ought
to be. National security indubitably represents an important segment of general
security. Protection of national security is, therefore, a key issue for any state, and
its importance rises in relation to the size of the potential threat. Hence, all states
develop apparatuses or services to deal with the protection of national security.

So, one could ask, where does the problem lie?

The problem is that, first and foremost, threats to national security can appear,
potentially regularly, in the form of people, not infrequently citizens of the very state
being protected. These people have the same rights guaranteed by the Constitution
and the European Convention for the Protection of Human Rights and Fundamental
Freedoms as all other citizens. The working methods of the state security apparatus
tend to impinge on some of these rights.

A secondary problem, which I mention only for the sake of completeness, is the
consequent strengthening of security services and the risk of them being misused,
that is, used for political purposes.

II. Collision between national security and human rights
Fundamental human rights that can be threatened through the activity of the
state security apparatus are the right to personal freedom, the right to freedom from
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abuse, the inviolability of the home, confidentiality of correspondence, security and
confidentiality of personal data, the right of access to information held by public
authorities, the right to a fair trial, etc.

The Constitution of the Republic of Croatia stipulates in Article 17 that
individual constitutionally guaranteed freedoms and rights may be restricted during
a state of war or any clear and present danger to the independence and unity of
the state. Such restrictions must be decided upon by Parliament by a two-thirds
majority and they must be appropriate to the nature of the threat, and may not
result in the inequality of citizens with respect to race, colour, gender, language,
religion, or national or social origin. Further, even in cases of clear and present
danger to the existence of the state, no restrictions may be imposed upon the right
to life, prohibition of torture, cruel or degrading treatment or punishment, and
concerning the legal definitions of criminal offences and punishment, and the
freedom of thought, conscience and religion.

In Article 36, the Constitution of the Republic of Croatia states that the freedom
and privacy of correspondence and all other forms of communication necessitated
by the protection of national security may be prescribed solely by law, therefore
not by a lower-ranking piece of legislation.

I hold that the foregoing clearly shows that in terms of protection of the two
goods — national security and human rights — it is clear that the Constitution of
the Republic of Croatia grants priority to the protection of human rights. If the
protection of national security is to be achieved by a violation of human rights,
this would generally be regarded as impermissible, or permissible only subject to
great restrictions and robust safeguards.

III. In more concrete terms

In the Republic of Croatia, many laws, generally in the field of administrative law,
include provisions that may result in the restriction of personal rights. Therefore,
the primary approach for determining a sustainable balance between state security
and personal rights, in accordance with the constitutionally defined prioritisation
of rights, is the administrative procedure before administrative bodies, or the
consequent administrative dispute before administrative courts.

The capital issues, which relate to each other as a mirror reflection, are the issue of
the secrecy of data held by security services and the issue of the opportunity available
to citizens to enter into a polemic concerning such data and to prove otherwise.

Whenever a judgment in particular administrative proceedings becomes legally
effective, that is, when all ordinary and extraordinary legal remedies are exhausted,
the citizen concerned may address the Constitutional Court in a constitutional
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complaint if he or she holds that his or her rights guaranteed by the Constitution
have been violated in the proceedings.

This is why, in this paper, I would like to present briefly two cases from the
recent case law of the Constitutional Court of the Republic of Croatia, which, I
believe, are connected to the topic of this Conference.

IV. Case No. 1

In Case No. U-II1-2086/2016, the Constitutional Court of the Republic of
Croatia examined a constitutional complaint lodged by a citizen who worked as
the head of a police station and who, on account of this position, had to have access
to classified data categorised as: «TOP SECRET». Therefore, the Ministry of the
Interior, as his employer, requested the National Security Office (NSO) to issue a
certificate on security vetting. After the security vetting, the competent security-
intelligence agency submitted to the Office a report where the level of secrecy was
marked: «<CONFIDENTIAL>. It was not delivered to the applicant because,
according to the Office, the Office was «subject to the protection of data prescribed
by the relevant provisions of the Data Secrecy Act, the Information Security Act
(Official Gazette No. 79/07), and the subordinate regulations passed further to
the mentioned legislation ».

The Office rendered a ruling in which it rejected the issuance of the requested
certificate, giving the following grounds:

«In the examination of the report on the results of security vetting in this
case, it was established that in the case of the person involved there was a security
impediment pursuant to Article 18.6 of the Data Secrecy Act, that is, false data
stated in the security vetting questionnaire, which constitutes a security impediment
for the issuance of the certificate. Further, it was also established that in the case of
the person concerned there are also facts referred to in Article 22 of the Ordinance
on Standards of Security Vetting which also pursuant to Article 18.6 of the Data
Secrecy Act constitute a security impediment for the issuance of the certificate.

The specific grounds for not granting the request for the issuance of the certificate
on security vetting to the person concerned are not explained in more detail in
order to protect the classified data on which the grounds are based, and the owner
of the data is not the Office of the National Security Council.»

The applicant instituted an administrative dispute against the ruling in question
before the competent administrative court.

In the procedure before the Administrative Court, the Office as the respondent
submitted its response to the complaint and filed a large number of documents in
evidence, to none of which the applicant had access. The documents used in the
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proceedings were excluded from the file and they could be examined only by the
court but not by the applicant or his attorney. The Administrative Court rejected
the complaint stating:

«Security vetting within the meaning of the Security Vetting Act is a procedure
by which the competent authorities determine the existence of security impediments
for natural and legal persons stipulated in the Data Secrecy Act in accordance with
the provisions of Article 2 and Article 3.1 of the Security Vetting Act.

Accordingly, it is not disputable between the parties that the respondent
requested the competent Security Intelligence Agency to conduct security vetting
in order to establish whether there are any security impediments to the claimant’s
access to classified data. It is indisputable also that the said agency conducted security
vettingand submitted a report to the respondent classified as « CONFIDENTIAL».

What is disputable between the parties is that the respondent failed to state
the facts and give reasons regarding the existence of security impediments for the
issuance of the certificate in the impugned decision. The conduct of the person
who conducted the procedure of security vetting and this person’s possible negative
personal opinion about the claimant is also disputable between the parties.

Article 18.6 of the Data Secrecy Act sets out security impediments within
the meaning of the Act, that is, false data stated in the questionnaire for security
vetting, facts that are stipulated by a special Act as impediments to admission
into the civil service, and disciplinary sanctions issued as well as other facts that
represent reasonable doubt about the trustworthiness or reliability of the person
to handle classified data.

Having examined the report on the results of security vetting dated 5 June
2014, the court found that there were security impediments for the issuance of the
requested certificate on the part of the claimant consisting of the false data stated
in the security vetting questionnaire and the existence of other facts that represent
reasonable doubt about the trustworthiness or reliability of the person concerned
to handle classified data.

Bearing in mind the foregoing report marked with the level of secrecy and subject
to the protection stipulated in the Data Secrecy Act and the Information Security
Act, the respondent was correct not to submit to the claimant an explanation of the
grounds under which the request for the issuance of the certificate was not granted.

In addition, the court finds that the respondent, holding that the existence of
security impediments further to the report on security vetting was justified, refused
the request to issue the certificate to the claimant, since he is barred by the security
impediments under Article 18.6 of the Data Secrecy Act in the form of false data
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stated in the security vetting questionnaire and other facts that represent reasonable
doubt about the trustworthiness or reliability of the person concerned to handle
classified data, as stated in Article 22 of the Ordinance on Security Vetting Standards.

Further, it should be pointed out that in the case at hand the data are secret and
may not be disclosed to the public, and their content may not be submitted to the
claimant as a party to the case or to the public, and for this reason the stated data, as
decisive facts in this administrative dispute, are not given in the statement of reasons
of the contested decision of the respondent. However, the same data were presented
to the court in what was an appropriate security procedure and the court examined
them to be able to make the correct decision. Therefore, the data may not be stated
in the statement of reasons of the impugned ruling and for this reason the claims in
the complaint that the impugned decision is unlawful on account of the fact that the
data are not stated in the statement of reasons may not be accepted.»

The second-instance administrative court rejected the applicant’s appeal and
confirmed the first-instance judgement.

The Constitutional Court of the Republic of Croatia, however, granted the
constitutional complaint and quashed both judgements in the first and second
instance of the administrative dispute, establishing that the constitutional right to
a fair trial referred to in Article 29.1 of the Constitution was violated.

Referring, inter alia, to the judgement of the European Court of Human
Rights No. 39701/14, the Constitutional Court of the Republic of Croatia found that:

— the applicant, as opposed to the court and the respondent, had neither
access to the report on the results of the security vetting during the administrative
procedure, on the basis of which the court established the existence of security
impediments and on which it based its decision, nor to other documents used in
the proceedings;

— the Ordinance used in the administrative procedure was not published for
the public (it is stated on the website of the Office of the National Security Council
that, in accordance with the Data Secrecy Act (Official Gazette No.79/07), the act
was marked «Non-classified» and that it is, therefore, used for official purposes
and is not published in the Official Gazette) and the applicant did not have access
to this Ordinance either during the proceedings;

— discussions before the court concerning the issuance of the certificate under
Article 18.2 of the Data Secrecy Act are limited by Article 19.3 of that Act, which
orders the court, when establishing facts and presenting evidence that might result
in damage to the work of security-intelligence agencies and national security, to
take measures and actions to prevent any such damage;
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The Constitutional Court of the Republic of Croatia found, on the basis of the
mentioned facts, that in view of the scope of restrictions applied in the proceedings,
the applicant was not in a position to dispute the lawfulness of the administrative
act in the administrative dispute effectively because he did not know and could
not know, even in broad terms, what the impediments were. At the same time, the
impugned judgments do not include the relevant grounds for the conclusion that,
through the disclosure of the content of certain documents or parts thereof, the
work of state bodies, on account of which the restrictions are provided, would be
threatened.

It is the understanding of the Constitutional Court that the law does not require
the administrative court to entirely prevent the party from accessing any evidence
submitted, but that it requires that it should take measures and actions with respect
to those pieces of evidence whose disclosure would result in damage, thus preventing
the occurrence thereof, where it is up to the administrative court to decide which
measure and action to take and in relation to which evidence, and to give reasons
for its decision. For this reason, the conclusive assessment of the Constitutional
Court was that the competent courts failed to conduct proceedings in which the
applicant could effectively protect his rights regarding the conducted security
vetting and its consequences. In other words, due to a violation of the principle of
equality of arms, the objection cannot be denied that the courts stated the reasons
for their legal positions in a manner that does not bring into doubt the arbitrariness
of the proceedings and of adjudication. The right to a fair trial, that is, one based
on the adversarial principle and equality of arms, requires the applicant to have
the reasonable opportunity to present arguments in support of his request and
to declare himself on all evidence presented to the court in proceedings where he
will not be in a significantly less favourable position than the opposing party. The
right of access to all evidence is not absolute and it may be restricted for some other
conflicting interest, in this case the interest of national security and the protection
of the freedom and rights of other people. However, this restriction should be
reduced to the least possible extent that simultaneously protects public interests,
but also provides the applicant with an opportunity to convince the court of the
justifiability of his claim.

V. Case No. 2

In Case No. U-III-1709/2018, the Constitutional Court of the Republic of
Croatia issued a decision concerning a constitutional complaint filed by a judge
who was a candidate for the Supreme Court of the Republic of Croatia, that is, for
the highest instance of regular adjudication.
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The facts of the case were as follows: Following the publication of a vacancy
notice for five judges of the Supreme Court, the applicant submitted her application.
Pursuant to Article 55.1 of the Act on the State Judicial Council, the State Judicial
Council (an independent body constitutionally entrusted with the task of ensuring the
independence and autonomy of the judiciary, including independent adjudication on
the appointment, advancement, reassignment, release and disciplinary responsibility
of judges), after the procedure was concluded, prepared a ranking order of candidates,
in which the applicant was ranked second.

Pursuant to Article 55. a. 9 of the Act on the State Judicial Council, the State
Judicial Council then submitted the applications to the competent security-
intelligence agency for basic security vetting of the five candidates, including the
applicant. After receiving the report on the results of security vetting conducted
by the competent security-intelligence agency, the State Judicial Council found
that there were no security impediments for four candidates, while in relation to
the applicant it found that there was a security risk.

Further, the State Judicial Council rendered its decision no. IS-5/16-35
appointing four judges of the Supreme Court. The applicant was not appointed. The
decision does not include the grounds on which the conclusion on the existence of
asecurity risk for the applicant is based, since it is based exclusively on confidential
information.

The Constitutional Court of the Republic of Croatia granted the constitutional
complaint stating that the applicant’s constitutional right of access to each workplace
and post under equal conditions guaranteed in Article 54.2 in conjunction with the
right to a fair trial guaranteed in Article 29 of the Constitution of the Republic of
Croatia and Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms had been violated, and ordered the State Judicial Council
to ensure the consequences of the violation of the applicant’s constitutional right
be remedied within sixty days in such a way that the procedure with respect to the
applicant be conducted once again.

In the statement of reasons of that decision, the Constitutional Court of
the Republic of Croatia pointed out that the right to a fair trial guaranteed in
Article 29.1 of the Constitution and in the Convention includes the principles of
effective legal protection, the achievement of which requires, as a minimum, the
presentation of sufficient and legally relevant grounds for the decision rendered. It
guarantees protection from arbitrariness in the adjudication process of courts and
other bodies of public authority. Therefore, statements of reasons in court decisions
or the decisions of other competent authorities that do not include relevant and
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sufficient grounds for the conclusion set out in the decision lead to a conclusion
of arbitrariness in the procedural and/or substantive legal sense.

Further, within the meaning of the second part of paragraph 2 of Article 54 of
the Constitution, everyone has the right of access under equal conditions to each
workplace and post and that the competent election body passes a decision about
his or her application within the prescribed term. The constitutional provision on
access to each workplace and post «under equal conditions» implies the principle
of equality, that is, the equal treatment of all persons in the exercise of their right
to employment at a suitable workplace or post. The focus of the guarantee in the
second part of Article 54.2 of the Constitution is on the principle of equality of
opportunities, that is, equal treatment, which is ensured through objective and
pre-defined criteria, therefore, equal conditions that must be ensured for everyone
applying for a particular workplace or post.

The Constitutional Court examined whether the State Judicial Council
conducted the procedure of appointment of candidates for the post of judge of the
Supreme Court in accordance with the requirements of a fair trial, that is, whether
from the aspect of the adversarial principle and the principle of equality of arms it
gave the applicant a reasonable opportunity to declare herself regarding the data
from the report on the results of security vetting and whether the contested decisions
of the State Judicial Council were explained in a way that satisfies the standards of
the right to a fair trial, or whether they violated the applicant’s right of access to
every workplace and post under equal conditions guaranteed in Article 54.2 of the
Constitution. The Constitutional Court found that the applicant had addressed the
State Judicial Council and the competent security-intelligence agency on several
occasions requesting access to the file and, in particular, to the report on security
vetting of the security-intelligence agency on security vetting and that her requests
were not granted.

Accepting the fact that the confidentiality of data may be justified by the need,
other than the protection of national security interests and other similar reasons,
to prevent damage that any unauthorised disclosure would cause in the proper
operation and performance of duties of the security-intelligence agency in the
performance of security vetting (for example, to protect the identity of the staff of
security-intelligence agencies, secret associates, persons who help security-intelligence
agencies and other sources of data and to protect the manner in which the data
were collected), the Constitutional Court pointed out that the only permissible
measures that restrict the rights of persons are those that are strictly necessary,
where it is necessary to take into account that all difficulties with which the person
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is faced in view of the restrictions to his or her rights must be offset by sufficient
counterweights in procedures in which the person participates.

The applicant found out from the media about the grounds for her not being
appointed judge of the Supreme Court, that is, for not having passed the security
vetting. Despite repeated requests to the State Judicial Council (nine times) and
the Central Intelligence Agency (three times), the applicant was not provided
with access to the results of the security vetting. Therefore, one cannot say that
the applicant was aware of the «decisive evidence against her», which would
have enabled her to declare herself and thus affect the decision of the State Judicial
Council on (non-) appointment to the post of judge of the Supreme Court. Further,
the State Judicial Council did not present grounds on why it was necessary to bar
the applicant from access to the results of the security vetting in the circumstances
of the case. The mere reference by the State Judicial Council to the legal positions
of the European Court of Human Rights in the case Regner v. Czech Republic, in
the opinion of the Constitutional Court, did not satisfy the adversarial principle
and the principle of equality of arms.

In view of the foregoing, the Constitutional Court found that the State Judicial
Council did not provide the applicant with a reasonable opportunity in accordance
with the requirements of a fair trial, specifically the adversarial principle and the
principle of equality of arms, in the procedure for the appointment of judges of the
Supreme Court, to present arguments to declare herself on the data from the report
on security vetting (and possibly to request the security vetting to be supplemented
from the competent security-intelligence agency within the meaning of Article 33
of the Security Vetting Act in order to make a final appraisal of the existence of
security impediments in relation to the applicant), and that the statements of reasons
of the contested decisions of the State Judicial Council do not satisfy the standards
of the right to a reasoned decision as a component part of the right to a fair trial
guaranteed in Article 29.1 of the Constitution or Article 6 of the Convention.

VI. In conclusion

Only at first glance is national or general security and human rights irreconcilable
and mutually exclusive values. It seems to me that the root of the problem lies in
the fact that laws connected with the protection of national security are often
drafted precisely by the services in charge, which can result in solutions that can
jeopardise human rights simply because such methods are easier, faster or cheaper
for the services concerned.
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In my opinion, the two protected values can be reconciled, as is apparent (I
hope) from the two mentioned judgments of the Constitutional Court of the
Republic of Croatia.

I find that the role of constitutional courts is important, indeed irreplaceable,
precisely in such issues. This role often represents a challenge, sometimes even brings
with itself the risk of unpopularity with the public at large. But constitutional courts
must never give up the fight for constitutional rights.
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THE FUNDAMENTAL RIGHT TO SECURITY -
THE GERMAN PERSPECTIVE

1. The complexity of security in law

a) Security is central for politics and law. Security is inseparably connected with
freedom. Both are not contrasts but form a unity [1, p. 21].

Freedom means security, on the one hand protection from illegal and
unconstitutional interventions by public power, on the other hand also means
that the State, public power, secures freedom actively.

b) Security has multiple dimensions in law: State security, external security is a
matter mainly of international law; internal security is a matter of the Constitution
and of national legislation. In this context we can refer to emergency legislation,
the legal provisions which regulate the maintenance of public order (security law
in a larger sense), and, on the level of the Constitution, the fundamental rights,
as guarantees of freedom with regard to public power as well as with regard to
other private persons. On the level of ordinary legislation, there are the normative
specifications and implementations of the general principles and rules of the
Constitution, all of them expressions of security.

c) Security refers to many fields [2, p. 4-7]: external and internal security of
the State; individual security with reference to individual liberties; social security,
economic security, technical security. To create and maintain security is a basic
obligation of the State; this is an objective, constitutionally required finality of the
State [3, p. 149-158], an essential element of good governance.

2. The right to security is a fundamental right?
It is quite evident that the realization of security for the individual as well as for
the common public order is an objective finality of every State. Maintaining the
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external security towards other States is embedded in international law and often
also expressed directly or indirectly by national constitutions

However, the question arises whether, in addition to this objective finality, an
individual right to security, expressly or implicitly anchored in constitutional law,
exists. As an individual, a citizen of the country, the fundamental right to claim
for security: the claim for intervention of the police in order to protect his/her
life, health or property? Is there a fundamental right of the individual that public
power protects the individual against a terrorist attack? Is there such a right even to
claim the State to defend the home country in case of attack? Is there a fundamental
right to claim for an efficient legislation which secures the individual and its values?
Is there an individual right to claim for an efficient implementation of existing
legislation by the administration? And is there an individual right to claim for
judicial remedy in case of an already committed breach of security?

All these questions end up in three major aspects:

(1) Is there a general fundamental right to security either written or implicitly
existing in the Constitution?

(2) If such a general right does not exist, are the existing specific fundamental
rights able to give efficient protection and security for the relevant field of protection
(life, health, property, personality rights, etc.)?

(3) Is the security of the State, of the public order, of the individual a legitimation
to restrict fundamental rights, even in a far-reaching degree, if security is seriously
endangered? Is it even possible to affect human dignity (for example by the threat
to apply torture to find out the hiding place of a kidnapped child in danger of
death [4, p. 692])? Can the very essence of a fundamental rights be questioned?

It is important, in this context, to evaluate the role of Constitutional courts
which have the final word in resolving all these questions. I refer essentially to the
German Constitutional Court which has dealt with problems of that sort, in a rich
jurisprudence especially concerning the relation between freedom and security in
times of terrorism and organized criminality.

3. A general fundamental right to security, does it exist?

In Germany as well as in other countries the existence of an unwritten fundamental
right to security in a general sense has been debated [5]. However, finally it has
not been accepted. The main argument against was that such a general right could
interfere with the principle of freedom and lever it out [6, p. 48]. The right to security
quite in general could overturn the basic concept of liberal constitutionalism that
freedom is the principle and restriction of freedom for whatever finality, security or
other finalities, is the exception which has to be legitimized [7, p. 3—10]. Instead of
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such individualized concept of a general right to security, the FCC has developed
the concept of specific security guarantees for the various constitutional values which
are embodied in the fundamental rights. This is seen as a new dimension of the
fundamental rights protection which includes active protection, therefore security
for these values if they are endangered either by the State (because the State does
not sufficiently realize, implement the fundamental rights values) or by private
persons threatening these values. This will be more explained later.

A similar statement can be made for many other countries and for the conventional
and supranational levels [8]. They have developed specific security concepts related
to the specific fields of fundamental rights such as life, health, property and so on.
By using the principle of proportionality it was possible to adequately take into
account serious security dangers.

In constitutional texts often the traditional right to freedom (habeas corpus) is
combined with the right to security [9, p. 66-67]. However, in such a case the aspect
of security is not generally protected by an own fundamental right. Security means the
right not to be deprived of liberty without the strict requirements of habeas corpus
being fulfilled. The same can be said for article 5 of the European Convention of
Human Rights and article 6 of the Fundamental Rights Charter of the European Union.
The jurisprudence of the Strasbourg court clearly declares that the term «security of
person» («droitala stireté» ) which is used in article 5 of the Convention confirms
security of law [10] does not constitute a general right to security [11, p. 231-232].

4. The enlarged function of the fundamental rights protection

Security is not expressly mentioned in the German Constitution, the Basic
Law of 1949. However, security has importance, according to the jurisprudence
of the Federal Constitutional Court (FCC), within the different functions of
fundamental rights. Their primary and classic function is to provide for the individual
the subjective right to protect from intervention into the individual’s freedom
by public power. Subjective right means that the individual has a direct relation
to this guarantee embodied in the Constitution which the individual can invoke
before the courts.

This traditional function has been enlarged by constitutional jurisprudence.
The court has stated that fundamental rights are objective values which influence
all branches of law and which constitute an objective, coherent order of values [12,
p- 198]. On this conceptual basis the impact of fundamental rights of civil law has
been confirmed and qualified as an indirect impact exercised by the interpretation
of civil law norms in the light of the Constitution, particularly of the fundamental

rights.
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A further functional enlargement of the fundamental rights protection has
been developed by the court more than 40 years ago, a concept which has become
an essential part of the constitutional law, often used in the jurisprudential
argumentation: the active protection of the fundamental values enshrined in the
fundamental rights by the State power.

The fundamental rights protection would be incomplete if it would only
mean that the State has to abstain from interference. This is only one aspect of the
guarantee. As the values guaranteed by the fundamental rights are formulated in
avery general way and have a complex impact on social life they must be specified
and implemented by legislation. The legislator is the «first interpreter» of the
Constitution [13] and of the fundamental rights. This means that the legislator
must integrate these values into the complex social life, regulating the necessary
details and in particular resolving the fundamental rights conflicts which exist in
many fields. The legislator contributes essentially to secure these values.

This function is very important: the State must protect and promote the
fundamental rights values in a sufficient degree. This is an important aspect of
security: the security for the individual to enjoy his/her freedoms in the complex
reality. Security is given by an adequate and eflicient legislation. Restrictions
of freedom are necessary to secure the freedom to 4// members of the society.
Restrictions are also necessary in the interests of common goods.

The legislator has to define the terms used by the text of the Constitution: to
define what property is, what assembly means, what a family is, and to realize the
freedoms by these definitions. It is evident that the legislator has to follow the
orientation which is given by the Constitution and that Constitutional Courts have
the competence to control this. Furthermore, the legislator has to formulate the
possible restrictions of the freedoms and to limit these restrictions. The protection
of the fundamental rights values by the legislator must make the freedom secure.
The principle of proportionality is applied even in this context, however not as
a limit of State intervention but as a criterion whether the State has efficiently
protected the fundamental rights values. It would be unconstitutional if the State
does not sufficiently protect these values itsand therefore violate its obligation to
protect them. The active protection must be adequate, in this sense proportional to
the importance of the value. The FCC speaks of the prohibition of an insufficient
protection (the socalled «Untermafiverbot») [14, p. 109-118].

This obligation of the public power, in particular of the legislator to protect the
fundamental rights values efficiently has not only been developed as an instrument
against the State itself but also against other private persons. The State is obliged to
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secure the freedom also against intervention by private persons, interventions on the
horizontal relation between the holder of the fundamental rights and other private
persons [15, p. 53-55].

The legislator has to protect the fundamental rights values through laws which
regulate substantive, procedural or organizational requirements. The legislator has alarge
discretionary power to do so, but has to comply with the finality to protect efficiently these
values. To refer briefly to the example of environmental protection by legislation. The
federal law on air emissions [ 16] prescribes emission limits (which means of prevention
of harm for human health; these are substantive requirements) and establishes public
hearings before authorizing to construct a plant which endangers environment (these
are procedural requirements). Legislation in this way protects the value of human health
which is enshrined in article 2.2 BL by reducing the possibility of fundamental rights
violations. A further significant example are the laws on data protection [17] which
establish multiple procedural requirements in order to protect the personality right on
individual data. These laws oblige public authorities on the one hand but also private
persons, enterprises, on the other hand. These laws are instruments of security destined
to prevent the violation of values as embodied in the fundamental rights.

It should also be mentioned that, according to the jurisprudence of the FCC, the
right by article 2 was an important issue in this context: when the president of the
entrepreneur association was kidnapped by terrorists, his son claimed for protection
of his father’s life by the German government (the government was requested by the
terrorists to free another terrorists who were in prison, however the government refused).
The FCC accepted the concept of the duty of protecting the resulting from the values
as protected by fundamental rights such as the right to life in article 2.2 BL [18]. The
court, however, stated that the duty to protect life resulting from this constitutional
provision applies not only in favor of the kidnapped person but also in favor of all other
citizens; if the government would decide to fulfil the demands of the terrorists they
would the risk that such terrorist acts would continue and affect the other citizens. The
court declared to be unable to substitute the government’s decision. Therefore it refused
to emit an interim measure obliging the government to release the terrorists in prison.

The right to life was also in question when the abortion law was challenged before
the Constitutional Court. The FCC elaborated the concept of active protection of the
embryo with reference to the right to life [19, p. 203]. Furthermore, important cases on
environmental protection were to be resolved by the FCC using this concept [20, p. 30].

This doctrine is widespread and well confirmed. Principally all matters which
are protected by fundamental rights can also be issues of the Schuzzpflicht concept.
Also measures of the government in the field of international law can be subject of

40




this approach. An individual can claim for the intervention of the government for
diplomatic protection in order to save the person’s life. Of course, the government
has a large discretionary power to choose the adequate instrument of diplomatic
protection [21, p. 96-97; 283-287; 862-865]. However, the duty to protect is
a constitutional duty, developed by jurisprudence. Wide discretion is left to the
political institutions, the government or the legislator; to find the adequate solution
is a matter of politics. However, the measure must be efficient.

We can see that security is realized by the fulfillment of the protection duty.
The right to security is not a general right, it is a specified right which is expressed
by the new dimension of the fundamental rights.

S. Security as a legitimation for proportional freedom restriction

As it was pointed out, freedom and security are connected by their nature.
External and internal national security are constitutional values even if this is not
written in the constitutional text. Jurisprudence has confirmed the constitutional
character of security.

Individual fundamental rights can be restricted if the finality of the restriction is
legitimate [22]. This means that the finality of the freedoms restriction is directly or
indirectly for the benefit of the individual; and it is without any doubt that security
as such is for the benefit of the individual and of the society.

The restriction must be based on a law, on legislation which is an expression of
the self-determination of individuals, of the people and reflects the consent to the
restriction. Furthermore the principle of proportionality is of high importance
for the restriction of freedom. The restriction must be necessary for realizing or
promoting the legitimate finality, and, by weighing out the gravity of the restriction
on the one hand and the importance of the fundamental right which is restricted,
on the other hand, the restriction must be proportional, tolerable for the individual.
The threat to security at least if it is imminent and concrete (not only abstract) [23,
p- 65] hasan important weight, is of course particularly serious. What is important,
the very essence of the fundamental right must remain unaffected, untouched. And
above all, the supreme value, human dignity, never must be affected. The German
constitutional jurisprudence is very manifest in this sense.

6. Some comparative remarks

The comparative perspective confirms the German view of the issue so right
to security. In European countries a general fundamental right to security is not
recognized. What is without any doubt is that external and internal security is an
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important matter of State action, in an objective sense, with a large discretionary
power, but with the obligation to fulfil this task as far as possible efliciently.

Security as a right is written in constitutions in connection with habeas corpus,
with the classic right to physical security but this is different from the right to
security in our sense. Security of law as an element of rule of law is, furthermore, a
traditional element of constitutionalism. However, this is also different from our
context. Security is often used as a term in a variety of constitutional provisions
[24] but not as a fundamental right.

On the other hand, the indirect concept of the right to security is more and more
developed also on the national and on the international and European level [25].
This means that the objective dimensions of fundamental rights are increasingly
accepted. The State is obliged to actively protect the fundamental rights values
by legislation and other measures. This obligation to protect means to make
secure the values of the individual. This obligation is embedded in the system of
constitutional law. If there are, as often, conflicts with other rights, a weighing out
must take place for obtaining an optimal solution, in accordance with the principle
of proportionality. In no way, the absolute limit of fundamental rights restriction
and ponderation, human dignity, can be affected.
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Cepriit BABYKEHIYK

AOKTOp IOPHAMYHHX HAYK, AOIICHT,
npogecop KadpeApH TPYAOBOIO Ipasa

Ta IIPaBa COLI{aABHOTO 3a6e3IIeUeHHs
KuiBcbKOro HalioHaABHOTO YHIBEPCUTETY
iMeHi Tapaca [IleBuenka,

4yaeH HaykoBo-koHcyAbTaTHBHOI pasu

Koncruryniiinoro Cyay Ykpainu

VAK 349.2 (477)

ITPOBAEMH PO3YMIHHA
IMPEBEHTHBHOI OXOPOHU
TPYAOBUX ITPAB, IO 3AINCHIOETHCA
KOHCTUTYUIMHUM CYAOM YKPATHU:
IMUTAHHA TEOPII TA IPAKTHUKH

Kpucrasizyrounm saaymMmoM wiei crarTi 6yAe Te3a Ipo Te, o Koncruryuifinuit
Cya Yxpainu (aasi — KCY) € BaxxanBum cy6’eKTOM IPEBEHTHBHOI OXOPOHU
TpysoBux npas. HenoBHOTa Ta AMCKpETHICTD 3HAHD PO MEXAHI3M HPEBEHTUBHOI
OXOPOHHU i 3aXUCTY MPaB BUKPUBASIOTh HAYKOBY MAAITPY B IbOMY CETMEHTI, aAXKE
MH 6a4HMO, 1[0 YaCTO TEPMiH «IPEBEHTHBHA OXOPOHA>» MiAMIHAETLCA TEPMIHOM
«B3aXHCT>, IO BHOCUTb HENOPO3YMiHHS y IPaBO3aCTOCYBaHH.

KCY BuxoHye Hacamiepes NpeBeHTHBHO-OXOPOHHY, a HE 3aXHCHY $yHKIIiIO,
SIKA IIPOSBASIETHCS YEPE3 IIOIEPEAKYBAABHO-OXOPOHHI PaBOBIAHOCHHH, II[O CTBO-
PIOIOTb YMOBHU AASI HAAE€XKHOI PEaAi3allii TPyAOBUX IIPaB MPalLliBHUKIB. Toix daxr,
mo KCVY y mpouieci cBOE€I AisIABHOCTI 3AIFICHIOE IPEBEHTUBHY OXOPOHY TPYAOBUX
IPaB IPalliBHUKIB, CYMHiBiB HE BUKAMKAE HACAMIIEPEA Y 3B’;13Ky i3 camoro Horo npa-
BOBOIO IIPHP0A0I0. Sk caymiHo 3a3Hayae M. CaBeHKO, «Ba>KAHUBA POAD Y IPABOBIH
oxoponi Koncrurynii Ykpainu Hasexxurs Cyay. Best iioro AisiapHicTs cripsiMmoBana
Ha 3a0e3nedeHHs npaBoBoi oxoponu Koncruryuii Ykpainu, BCTAHOBACHOTO HEIO
KOHCTUTYLITHOTO AaAY, IPaB i CBOOOA AIOAMHH i IPOMAaATHUHA, 3aKPIIACHUX B Hili
KOHCTHUTYLIHHX IIPUHLIHIIB Ta iHIIHX oAOKeHb > 1, ¢. 8]. Bxasane saificHioeTbest
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TAKO)K 3aBASIKU IIOCTIIHOMY KOHCTUTYIitHOMY KOHTpoAI0. CaMe 1IMM BiApi3HS€EThCA
KCY Bia cyaiB 3araAbHOI IOpHUCAUKIL

Busnaunumocs 3 Tum, yomy KCV spificHIoe IpeBEeHTHBHY OXOPOHY, 2 HE 3aXHCT
TPYAOBHX IIpaB. Y LIbOMY aCIIEKTi MalOTh 3HAYECHHs, K MiHIMyM, ABi miacTaBu.
TosoBHUM € Te, 1[0 MicAst HAAAHHS OQIIIIHOTO TAYMAYECHHS HE BiAHOBAIOIOThCS,
HE YCYBAIOThCA NMEPEIIKOAM, HE IPUMUHSIETHCS MOPYIIEHHS TPYAOBOTO IIpaBa
KOHKpeTHOI ocobu. He GyaeMo cyniepeunT Tomy, 1o cy6 eKT 3BepTa€eThCs 3a 0di-
uiitauM TayMadeHHsM A0 KCV y 3B8’s13Ky 3 nopyueHHsM H0ro cy6 eKTHBHOTO
npasa. Sxiuio sx mpoanaaisyBaru piurenHs, ki yxsasoe KCV, to crae 3posymianm,
110 B PE3YABTATI HOTO ALSIABHOCTI BIADYBA€TBCsI HE 3aXHCT IOPYLICHOTO TPYAOBOTO
paBa, a MPEBEHTHBHA OXOPOHA TPYAOBOTO IIpaBa.

PosrasiHeMo cuTyaniro, Bukaapeny y crpasi N0 1-5/2012 (Pimenns KCY
Ne 4-pni/2012 Bip 22 arotoro 2012 p.). Ipomapsaus B. Crpixap sBepryscs a0 KCY
3 KAOIIOTaHHAM AaTH odillifiHe TAyMadeHHs moAoxeHs cT. 233 Koaexcy 3akoHis
npo npauo Ykpainu (aaai — Koaekc) y B3aeMosp 513Ky 3 10AOKEHHMY HOTO CTaTei
117,237 moao BUSHaYEHHA CTPOKY AASl 3BEPHEHHSA MPAI[iBHUKA AO CYAY 3 T030BOM
IIPO CTATHEHHS CEPEAHBOTO 3apODITKY 32 Yac 3aTPHMKH PO3PAXYHKY [IPH 3BIABHEHHI
11 PO BIAIIKOAYBAHHS BAACHUKOM 200 YIIOBHOBa>KEHHM HUM OPTaHOM MOPAaABHOI
IIKOAM, 3ABAAHOI HECBO€YACHOIO BUITAATOIO HAACKHUX HOMY IPH 3BIABHEHHI CYM.
KCY Bupimus, 1110 B acreKTi KOHCTUTYIIHOTO 3BEPHEHHS ITOAOXKEHHS 4. 1 cT. 233
Koaekcy y B3aeMO3B’s13Ky 3 IoAOXKeHHAMU Horo crateit 116, 117, 237" caip po-
3YMITH TaK, IO AAS 3BEPHCHHS HPAL[iBHUKA AO CYAY i3 3a51BOIO PO BUpiLIEHHs
TPYAOBOTO CIIOpY LIOAO CTSTHEHHSI CEPEAHBOTO 3apOBiTKy 32 BeCh Yac 3aTPUMKH
II0 AHB PAKTHIHOTO PO3PAXYHKY IIPU 3BIABHEHHI Ta ITPO BIAIIIKOAYBAHHSI 3aBAAHOT
IIPU LIbOMY MOPAABHOI IIKOAHM BCTAHOBACHO 3-MiCSYHUI CTPOK, mepebir sikoro
POBIIOYHHAETHCS 3 AHSI, KOAU 3BIABHCHUI NIPALIIBHUK Ai3HABCsI a00 OBUHEH OYB
AIBHATHCSL TIPO Te, 110 BAACHUK 200 YIIOBHOBXCHUI HUM OpraH, 3 BUHH SIKOTO
CTAaAACs 3aTPUMKA BUIIAATH BCiX HAACKHHUX NPHU 3BIABHEHHI CyM, GaKTHYHO 3 HUM
pospaxysascst [2, c. 64]. CxeMaTH9HO 1151 cHTyawist Ma€ Takuii BUrasA. [To-nepue,
nopyuieHo npaso rpomaasiiuaa B. Crpixapst Ha oTpuMaHHs cepeAHBOTO 3apObITKY
3a 4ac 3aTPUMKHM PO3PAXYHKY IIPH 3BiABHEHHI I Ha BIAIIKOAYBaHHS MOPAaABHOI
IIKOAM 32 TaKy 3aTpuMKy. [To-apyre, Ha mosaHi MO30BM AO ameAsILIifiHOTO CyAy i
Bepxosroro Cyay Ykpainu iioMy BKasaAH, o: 1) BiH IIPOIYCTHB CTPOK 3BEPHEH-
Hsl, OCKiABKH, 32 BUCHOBKOM Aneasiiiiinoro cyay M. Kuepa, moyarox 3-micsauHoro
CTPOKY He I10B sI3aHHUIA 31 CTPOKOM BHIIAQTH 3apOOITHOI I1AATH; 2) O3HAYCHUI CTPOK
POBIIOYHHAETHCSE 3 HACTYITHOTO AHSI IICASI IPOBEACHHS BUIIAAT 3apOOITHOI IIAATH
HE32ACXKHO BiA TPHBAAOCTI 3aTPUMKHU pO3paxyHKYy (s BBaxkaB Bepxosuii Cyp
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Ykpaiun). ITo-tpete, KCY yxBaaus srapane Buiie pilueHHs, 4uM Hapaas odiniitne
TAyMadeHHs 4. 2 cT. 233 Koaekcy. ITpote, sik BunauBae 3 pimeHHs, cy6 eKTUBHE
npaso B. Crpixaps Ha BiAIIIKOAYBaHHS MOPAABHOI IIKOAM i CTSATHEHHS Ha HOTo
KOPHCTb CEPEAHBOTO 3apODITKY 3a Yac 3aTPUMKH HE BIAHOBACHO, MipH 3aXHCTY
HE 3aCTOCOBAHI, & AULLE (7280PEHO YMOBY 05 PEANi3AYiL NPABA HA 3aXuc | BKA3AHO,
SAKUM YMHOM M€ TAYMAYHTHCA IOAOXKEHHSA ITPO CTPOK. [HakIe KaXkyqu, ’oaHOTO
pilueHHs, sike 6 MiCTHAO IpaBOBUII IPUMYC 110 CyTi camoi cnipasu B. Crpixaps,
He BUHECEHO. | 11e AOTiuHO, OCKiAbKY, siK 3a3HayaeThcst B YxBaai KCV Bip 31 6Ge-
pesus 2010 p. N2 15-y/2010, oinifine TayMadeHHs ¥ 3aCTOCYBaHHS NMPAaBOBHUX
HOPM — II€ Pi3Hi BUAU IOPUAUYHOIL AlsiabHOCTI. OiLifiHUM TAYMadyeHHSIM BBaXka-
€TbCS AISIABHICTH KOMIIETEHTHOTO OPTaHY ACPXKABHOI BAAAM IOAO 3'SICYBaHHS I
O3 SICHEHHI BOAI 3AKOHOAABIISI, MaTepiaaisoBaHoi B HOpMi 1paBa (YCBIAOMACHHS
11 po3’ICHEHHSI CMUCAY HOPM IIPaBa 3 METOI0 HalbiABII IPaBUABHOI IX peaaisanii).
I'IpaBo3acToCOBHA AISIABHICTD ITIOASTAE B iHAMBiAyaAi3allil IPaBOBHX HOPM CTOCOBHO
KOHKPETHHX Cy0’€KTiB i KOHKPETHHX BUITAAKIB, TOOTO B yCTAHOBACHHI GaKTHIHUX
00CTaBUH CIIpaBU il AOOPI IIPaBOBHX HOPM, 1110 BIAIIOBIAQIOTH LIMM OOCTaBUHAM.
I'Monryxu ¥1 aHaAi3 TAKMX HOPM 3 METOIO IX 3aCTOCYBaHHS AO KOHKPETHOTO BUITAAKY
€ CKAAAHHMKaMH IpaBosacTocyBaHHs. HapaHHs KOHCyAbTAILii Yi PO3’sICHEHD i3
LIbOTO IPUBOAY HE HAACKUTH A0 oBHOBaxen» KCV [3, 85].

Y npomy acnexTi 3acayropye Ha yBary Te3a . bakiposoi, 3a sxoro pimenHs
KCY cayrye miacTaBoro AAsl BIAHOBACHHSI IOPYLICHHX IIPaB i cBO6OA IPOMaASIH,
a He CAMUM BiAHOBACHHAM. BapTo yrounuTy, o BianosiaHe pimenns KCY sapro
POBTASIAQTH AHILIE SIK OAHY 3 IIACTAB Y IopUAMYHOMY cKaaai. OAHAK AaAl AOCAIAHUIS
AOXOAHTD AGCOAIOTHO POTUACKHUX BUCHOBKIB, HAIIOASITAIOYH HA TOMY, ILJO BCE K
TaKM 3aXHUCT IIPaB i CBOOOA BiAOYBAETHCS IIASIXOM KOHCTHTYL{HOTO 3BEPHCHHSL.
Orxe, ciupaoyKch Ha Te, IO IMiA Yac 0PiliiIHOro TAYMayeHHS HABITh 32 3BEPHEH-
HsIMU TPOMaASIH He BiAOYBa€ThCst 6€3110cepeAHBOrO BIAHOBACHHS Cy0 €KTHBHOTO
npasa (IIPaBOBOTO IIOAOKEHHS) YU YCYHEHH SIBHOI 3arpO3H IIOPYLICHHS [IPaBa,
IIEPELIKOA Y peaaisanii mpaBa aG0 NPUIMHEHHS IOPYILECHHS Cy0 EKTUBHOTO TPY-
AOBOTO IpaBa KOHKPETHOI 0cOOH, BBAXKAEMO, L0 3aXHUCTY CyO EKTUBHOTO IpaBa
(BpaxoByiouu ioro npaBoBy npupoay (4, c. 58-78]) B raxiit aisapHocti KCY
He BiAbyBaeTbcs1. ToOTO 3aXHCHUX IPABOBIAHOCHH 32 TAKMX OOCTABUH HE BUHHUKAE,
a 3’BASIIOTBCSI IPEBEHTUBHO-OXOPOHHI npaBoBianocuun. Hespaskaroun Ha e,
1110 IPABOM Ha 3BEPHEHHSI HAAIASIETBCST 0c00a, Cy6 €KTUBHI I1paBa sIKOI IIOPYILYOThCS
HEOAHO3HAYHHM IX 3ACTOCYBAHHSM, BCE XX TAKH PO3TASAYBAHE € AUIIE CrIEU(iKoro
IPEBEHTHBHO-OXOPOHHOT'O IIPaBOBiAHOIIECHHS I[OAO KOHCTHTYIIIIHOIO 3BEPHEHH,
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a He MiACTAaBOIO AASI TBEPAJKEHHS IIPO TE, [0 Y TAKOMY Pasi 3AIMCHIOETCS 3aXHCT
Cy0 €KTUBHOTO IpaBa.

Orxe, 3 OrasiAy Ha aHAAI3 IPABOBUX MiACTAB BiAHOBACHHSI OPYIICHHUX TPYAOBHX
1paB a60 3an00iraHHs1 ABHIi 3arpo3i TAKHX OPYILEHb Ta BPAaXOBYIOUH aHAAI3 HU3-
ku pimens KCY, moxna pifiti BucHoBKy, mo KCV 3aiiicHioe caMe npeBeHTUBHY
OXOPOHY, a He 3aXUCT TPYAOBHX npas. I IpeBenTnBHa 0XopoHa Tpysosux npas KCY
3AIMCHIOETBCA Yepes peasisaliilo MexaHi3My IIPEBEHTHBHOI OXOPOHHU TPYAOBHX
npas. 3rapaHHi MeXaHi3M repeabadyae IPEBEHTHBHY OXOPOHY TPYAOBHX IIPaB 4epes
npusmy peaaisanii KCY cBoepisHux crocobis, 3ax0aiB Ta 3ac00iB PEBEHTUBHOL
OXOPOHH TPYAOBHUX IpaB. OKPeMO BaApPTO HATOAOCUTH, IO HU3KA 3aXOAIB, 3aC00iB,
C110co6iB PEBEHTUBHOT OXOPOHH TPYAOBHX IIPaB MOXYTb Oy TH peaAizoBaHi yepes
BiAIIOBiAHE IPEBEHTUBHO-OXOPOHHE NPABOBIAHOIICHHS.
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Baswcenuyx C. Ilpobaremu posyminns npesenmusnoi oxoponn mpyoosux
npas, uo 3diticnroemocs Koucmumyuyitinum Cydom Yipainu: numanns meopii
manpaxmuxu. Y cmammi a61mop 36epmae y6azy Ha npeseHmusHy 0Xopory mpyoosux
npas, a maxoy Ha ii ocobausocmi. OerMd y8aza npu@iﬂ}zemujz npoﬁﬂe/tm/w Ppo3yminns
npesermusnoi oxoporu mpydosux npas Koncmumyyisinum Cydom Ypainu.

Kar406i crosa: oxoponni mpydosi npasosionocunu, npaso Ha npesenmueny
oxopony, mpydosi npasa, cyb exmusne npaso.

Basscenuyx C. Ilpobremor nonumanus npesenmueno oxpanst mpyoosvix
npas, ocyupecmeasemoix Koncmumyynonnoim Cydom Yipauns:: éonpocwt meo-
pununpaxmuxu. B cmamve a6mop o6pansaem Humanmue Ha npeseHmusHy 0xXpary
mpydosvix npas Koncmumyyuonnvim Cydom Ypaursl, a maxce na ee ocobenrocmit.
Omdenvroe sHuMANIE NOCBIUACTNCS NPOOAEMAM NPEBEHIMUBHOL OXPAHBL IMPYO0BBLX
npas Koncmumyynonnvim Cydom Ypauno..

Karouesvie crosa: oxpanumenviivie mpyoossie npagoomHoueH s, npaso Ha npe-
BEHINUBHYH OXPary, MPY00sbLe NPABA, CYOBEKINUBHOE NPABO.

Vavzhenchuk S. Problems of understanding preventive protection of labor
rights by the Constitutional Court of Ukraine: issues of theory and practice. In
this article the author dvaws attention to the preventive protection of labor rights by The
Constitutional Court of Ukraine, as well as to peculiarities of such protection. Attention
is also paid to the problems of understanding the preventive protection of labor rights
by The Constitutional Court of Ukraine.

Key words: protective labor relations, the right to preventive protection, labor

rights, personal right.
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Pycaana TABPHMAIOK

AOKTOP IOPHAMYHHUX HAYK, AOLICHT,

3aBiayBad Kadeapu mybaiHOTO IIpaBa
YepHiBe1}bKOro HaIliOHAABHOTO YHIBEPCHUTETY

imeni Opist PeppkoBrua

91 MOJKE AEPXKABA MATH
BIAITOBIAHO AO KOHCTUTY LT
YKPAIHU BAACHI IHTEPECH:

ITocranoBka mpoGaeMu. BiATIOBIAHO A0 CeMaHTHKH CYYacHOI YKPAiHCHKOI MOBH
CAOBOCIIOAYYCHHS <HAYLOHAAbHA De3neKa>» € CAHOHIMOM MOBHOIO KOHCTPYKTY
«depwcasna besnexa» [1, c. 744]. Ksintecenuieo saayMmy KoH$epeHLUL, SIK MOKHA
3pOOUTH BUCHOBOK i3 aBTCHTHYHOI'O TAYMA4€HH Il [IOYATKOBOI YM YTOYHEHOI Ha3-
BU, € KOHIIENTYaABHUH IOMIYK POAi OPraHy KOHCTUTYIIHHOI I0PUCAUKIIT YipalHu
IpY 3BaXXYBAHHI HUM LIHHOCTEH «72paB8a AWOUHU> | <HAUIOHANbHA be3neKa» .
Bunnkae 3anutaHHs: 41 He BUXOAUTH 32 Mexi moBHoBakeHb KoHcTuTywLiiiHO-
ro Cyay YkpaiHu Taka IOCTaHOBKa IMUTaHHA? Y CBOIH NMONEPEAHIN AISABHOCTI
Koncruryuiitauit Cya YkpalHu He TIABKM HEOAHOPa30BO IIOCTABAB IIEPEA TAKOIO
AMAEMOIO, 2 H y HU31li KOHKPETHMX BUIIAAKIB 720-pi3#omy BUPillyBaB ii: TO IIyKa-
1049M 6aAaHC NpaB AIOAMHU Ta iHTEPECIB AEPKABH, TO BiAAAIOYH ITEPEBATY OAHIH 3i
cropiH. SIkoro HacpaBAi MOBUHHA 6YTI/I nosuuist Koncruryniitnoro Cyay Ykpainu
IpH BUPIlIEHH] TAKUX CIIPaB?

Bukaaa ocnoBHoro marepiaay. Crarrs 147 posaisy XII «Koucruryniitania
Cya Ykpainu» OcHoBHOro 3akoHy YKpalHH Tak BUSHAYA€ POAb OPTaHy BITYH3HSIHOL
KOHCTHTYLHHOI IopucAukil: « Koncrurynifinuit Cya Ykpainu Bupinrye nutaHHs
npo Bianosipnicts Koncrurynii Ykpainu sakoHis Ykpainu ta y nepeabadeHnx
niero KoHcTuTyniero BUmaAkax iHIINX aKTiB, 3aiiicHIOE odilifiHe TAyMadeHHSI
Koncruryuil Ykpainu, a Takox iHIIi TOBHOBa)XkKeHH BialoBiAHO A0 Liei Koncru-
tyuil. Aisiasnicts Koncrurynifinoro Cyay Ykpainu IpyHTyeTbCsS Ha IpHUHLIUIAX
BEPXOBEHCTBA IIPaBa...» [2].
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Y crarri 150 Koncrurynii Yipainu poas Koncruryniiinoro Cyay Yipainu
BUIIICAHA BXXe Y ¢pOopMi FI0ro IIOBHOBA)KEHb, OCTAHHI ACIIIO KOHKPETU30BAHO, AAE
B Mexax BuiesasHadeHol cpepu. Crarri 151 ta 151" Koncrurynii Ypainu takosx
KOHKpETH3YIOTb oBHOBakeHHs Koncrurynifinoro Cyay Ykpainu [2], He sMiHO0TH
IPEAMET AISIABHOCTI IIbOTO CYAY.

OcnosonoaoxHi kpurepil nepesipku Koncruryuifinum Cyaom Ykpainu Ha Big-
nosipnicts Koncrurynii Ykpainu sakoHis Ykpainu Ta y nepeabadyBaHux mieto
KOHCTI/ITyuiGIO BUIIAAKAX iHIINX aKTiB, 0PillifHOrO TAyMa4EeHHs HUM KOHCTI/ITyuiI
VYpainu chopmyaboBani y posaiai 1 «3araspni 3acaau» Koncruryuii Yipainu.
3okpeMa, y CT. 3 1bOTO PO3AIAY MiCTHTHCS 6a30Ba MATPULIS HAMTOAOBHILINX KOH-
CTUTYLIMHHX IIiHHOCTEH Ta BUKAAAEHO i€papxilo IX CHiBBiAHOLIEHHS 3 iHIIMMHU
LIHHOCTSIMU KOHCTHTyui'i Yipainu. BiTuusHsHUE KOHCTUTYLIi€AABELb Y LIiH Ma-
TPHIH YiTKO Ta OAHO3HAYHO PO3MEKYBaB TaKi KOHCTUTYLIHHI LIHHOCTI, K IIpaBa
AIOAMHU Ta IHTEPECH AepKaBH: «AIOAMHA, T XKUTTA i 3Aop03’ﬂ, YeCTh 1 TIAHICTB,
HEAOTOPKAHHICTD i Ge3Iexa BUSHAIOTHCsI B YKPAiHi HAMBUILOI0 COLIIAABHOIO LIHHICTIO.
IpaBaicBO60OAU AIOAMHM T IX FapaHTil BUSHAYAIOTH 3MICT i CIIPSIMOBAHICTb ALSIAB-
HocTi AcpkaBu» [2]. ITpo Te, mo KoHcTHTYLi€AaBeLb YKPATHU [TOKAAB HA ACPXKaBY
000B’5130K 3a0€3eYyBaTH Ta FAPAaHTYBATU [IPaBa i CBOOOAH AIOAMHH, HAETBCS TAKOK
y crarmix 10, 13,15, 17,25, 30-34, 50, 54, 55, 57 Ta inumx Koncrurynii Ykpainu.

AHTPOIOCOLIOKYABTYPHHI aHAAI3 BUIICHABEACHOT 6a30BOI MaTPHL|i OCHOBO-
IIOAO>KHHX LIiHHOCTEH, siKi Oeanocepeanbo sadikcosani y Koncruryuii Ykpainu,
IIEPEKOHYE, 10 X IAPOM € mpasa i cBoboau atoauHn. Cepea HAUTOAOBHILINX
AIOACBKHX LI{HHOCTEH 3a3HaueHa i Oeaneka aroaunu. IIpo inTepecu aepskaBu, TUM
GiAblLue B3sTI 1032 AOACBKUMH IpaBaMu i cBo6opamu, y Koncrurynii Yipainu
He HaeThes B3araai. HaBmaxu, iepapxist AIOACBKUX IIPaB i CBOOOA SIK KOHCTHUTYLIF-
HUX LIHHOCTEN Ta 000B SI3KiB ACPXKABH TYT BUIIMCAHA TaK: «AepikaBa BIATIOBiAae
IepeA AAMHOIO 32 CBOIO ALSIABHICTB. YTBEPASKEHH] 1 3a0e3IIedeHHs IIPaB i cBOHOA
AIOAMHH € TOAOBHUM 060B s13koM AcpxaBu>» [2]. Ipo imnepatus «3abesneucHms
6aAaHCy IpaB AIOAUHHU Ta iHTepeciB AepxKaBU» y posaiai 1 «3araabHi sacapu»
KOHCTI/ITyui'i VYkpalHu He HAETBCS B3araai.

A0 TaKOro OAHO3HAYHOTO BHCHOBKY IIPUBOAUTS i HEYIIEPEAIKEHHI CHCTEMHHI
aHaAi3 posaiay II «ITpaBa, cB060AM Ta OGOB’I3KH AIOAMHHM i TPOMaAsSHHHA>,
SIKHH CIIEIiaABHO ITiA TAKUM KyTOM 30Py AOCAIAKYBABCS HAMH Aewlo paHime [3],
aTakoX iHux posaisis Korcrurynii Yipainu. Ao Toro x o6 sikomora apexsar-
Hillle 3pO3YMiTH CIiBBiAHOIIEHHS I[iIHHOCTEH #pasa AROUnY TA inmepecu 3ep3¢m6u
kpisb npusmy Koncrurynii Ypainu, HeoOXiAHO 36arHyTH, YUM caMe HACIIPaBAi €
KOHCTHTYLsI AAsL coLiyMy. Bupaersest, mo cepea GaraToMaHiTTs HasiBHUX BIiATIO-
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BiACH Ha i€ 3aIIMTAHHS HAHO1ABII HAGAVDKEHOIO AO iCTUHHOT MOXKE 6yTH BIAIIOBIAD
I. Tap>xueBa. Bin 3asHavae, 1[0 B OHTOAOTIYHIN CTPYKTYPi Cy4acCHOI KOHCTUTYIII
CAiA BHOKPEMHTH TPH IIAACTHU IPaBOBOI Matepii: 1) AOMiHYHOUMIT TAACT IPHPOA-
HOTO IIPaBa siK 00’ €KTHBHO ICHYIOYOI CHCTEMH HEBIAYY)KYBaHHX [IPAB AOAHHH, SIKi
HAACKATh KO)KHOMY BiA HAPOAIKCHH; 2) TOSUTUBHE KOHCTUTYLifiHE IIpaBo (peaas-
HICTb TEKCTY KOHCTUTYL); 3) paBoBi TpaAuLii Ta IPaBO3aCTOCOBHA IPAKTUKA,
1110 CKAQAACA Y BIAITOBiAHIH KpaiHi, TON iCTOPHYHMH i COI[iOKYABTYPHUI KOHTEKCT,
SIKUH TOPOAMB BiATIOBIAHY KOHCTUTYIIiI0 (4, c. 149]. Yunna Koncruryuis Ypainu
TYT HE € BUHATKOM.

I'lpo BU3HAHHSA KOHCTUTYIIiEAABIIEM YKPaiHH IPUPOAHOIO IpaBa BKa3ye IepIie
peuenns cr. 8 Koncruryuii Ykpainu: «B Yipaini Busnaetncst i Ale npunnun Bep-
xoBeHcTBa mpasa>. IIpo Te, o BriacHe B OcHOBHOMY 3aKOHI ACP>KaBH IPUPOAHE
IIPaBO € IIEPeAYCiM 06’ EKTHBHO iCHYIOUMMU HEBIAYY)KYBAaHHMH IIPABAMU AIOAUHH,
SIKi BAACTHBI KO)KHOMY BiA HAPOAXKEHHS, CBiAdaTh: a) Apyre pedeHHs cT. 21: «[Ipasa
i cBO6OAM AIOAMHH € HEBiAdY>KYBAaHMMH Ta HEMIOPYIIHUMHU>»; ) IIepILe PedeHHS
ct.22: «IpaBai CBOOOAU AIOAMHU i rpOMaAsIHHHA, 3aKpinaci niero Koncruryuieto,
HE € BUYCPIHUMH>; B) TPETE pedeHHs CT. 22: «[IpH NpuitHATTI HOBUX 3aKOHIB
a00 BHECEHHI 3MiH AO YMHHHX 3AKOHIB HE AOITCKAEThCSI 3BY)KCHHSI 3MICTY Ta 06csry
icHyr0uHX IpaB i cBOGOA .

CucTeMHUI aHAaAI3 BKA3aHUX BHILE IIOAOXKEHD Y CYKYIHOCTI 3i cTaTrTaMu 3
T2 23-63 KoHcrurynii Ykpainu Aae 3MOry 0OIpyHTOBAHO BiABHAYUTH, IO AASL Bi-
TYM3HAHOIO KOHCTUTYLEAABLIS iCHY€E ABi IPUPOAHO-IPABOBI peaAbHOCTI: 1) peaan-
HicTb 3akpinaennx y Koncruryuii Ykpaisu npas i cBo60a AIoAMHH i 2) peaAbHICTD
00’€KTUBHO iCHYIOUHX, [IPOTE Lil¢ HE 3aKPIlIACHUX [TO3UTUBHO IIPaB i CBOOOA AIOAMHU.
Y cucteMoyTBOpIOIOYiil 3 TOUKH 30py mpaB i cBo60A AropuHu cT. 3 KoncTuTynii
VYkpaiHu BITYM3HAHUN KOHCTHTYILIi€EAABELb HE IIPOBIB PO3MEXYBAABHOI AiHIl
MDK LUMH 00OMa IpylaMu Ipas i cBOOOA AIOAMHH, OAHAK BiH BAAQBCS AO LIbOTO
y cT. 64, 3asnaunBin: « KoHcTuTyniiini npasa i cB060AU AOAMHH i rpoMaAsIHHHA
He MOXKYTb OyTH 00MeXeHi, KpiM BUnaAKis, nepeabadennx Koncruryuniero Yipainu.
B ymoBax BO€HHOT0 260 HAA3BUYAIHOTO CTAaHY MOXKYThb BCTAHOBAOBATHCS OKPeMi
00MEXXEHHSI IIPaB i CBO6OA i3 3a3HAYCHHSM CTPOKY Ail Liux o6MexeHs. He MoxyTh
Oyt obMexxeHi IpaBa i cBO60AH, mepeabadeHi crarTsimu 24, 25,27, 28,29, 40,47,
51,52,55,56,57,58,59, 60,61, 62, 63 uici Koncrurynii» [2].

IMonpasaa, pUPOAHO-IIPABOBHIT AACT B OHTOAOTIUHIM cTpykTypi Koncru-
Tynil YkpalH1 BUITHCAaHHI He TOCAIAOBHO, BiA3HAYAETHCSI HECUCTEMHICTIO i HaBiTh
€KACKTHYHICTIO, CyTTEBO A€POPMOBAHHI IIAACTOM IIO3UTUBHOTO KOHCTHTYLIIH{HOTO
npasa (peaastictio Tekery Koncrurynii). OctasHe 3yMOBACHO THM, IO BITYM3HAHA
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IIPaBOBA Ta MCHTaAbHA TPAAMLIIL, 5K i icTOpHUYHA TpaAuLis 3arasoM, siKi besmoce-
peAHbO nepeayBasu npuitHsaTTIO KoHcTuTynii Ykpainy, 6yAu aHTHAIOAHHOLICH-
TPUCTCPKUMH, BiA3HAYAAMCSA €TATHCTCHKOIO OPTOAOKCAABHICTIO. BiaTOAL BOHM
111e He 3MIHHAHCSI AOKOPIHHO, aA€ IIPOLEC TAKUX 3MiH IIPUCKOPIOETHCS Ta HaOyBae
A€AAAL O4EBUAHILIMX KOHTYPIB.

Y BiTYM3HAHIN AiTEpaTypi 3 KOHCTUTYLIHHOTIO IIPaBa IIOKH 1[0 HEAOOIHIOETHCS
POAB Ta 3HaYeHHSI icTOpUYHUX TepeayMoB npuiiHaTTs Koncrurynil Yipainu. A oc-
TaHHI AASL KOHCTHTYLI OYAb-51KOI KpaiHU € Oy TTEBOIO AQHHICTIO, IKY HEMOKAHBO
omunyTu. Bisomuit HiMenpkuit koncTHTYHiOHaAiCT U, Isen3ee, 30kpema, 3BepHYB
yBary Ha Ty Ge3cripHy 0OCTaBHHY, 10 KOHCTHTYLisi KOAUiKye He AMIIIEe OCHOBHI
IOPUAMYHI HOPMH — BOHA KOAM(IKY€ i 3B’ 513K 3 MUHYAHM BIAIIOBIAHOTO COLIyMy
[5, c. 12]. Take MeToAOAOTIYHE 3acTepexeHHs crocoBHO KoncTurynii Yipaitu
koHkpeTusyBas M. CapuuH, KUl 3a3HaYMB, IO YKpaiHa € IOCTKOAOHIAABHOIO
kpainow. «ITocTkoAOHIaABHUII CUHAPOM IIOASATAE B TOMY, IO NPOIieC peasisanii
BAAAM B YKpaiHi 3 4aciB HE3aA€KHOCTI IEPEBAXKHO IMITYBAB y M SIKILIOMY BapiaHTi
PpociiichKi iMIIepchKi IPaKTHKU MpaBAiHHs. []e BBOAMAO KOHCTUTYLIHHMI NTpoO-
1iec B apXalyHi aBTOpHUTApHi paMKu <...>. HapmipHa 1ieHTpaaisanis BAaAM B yacu
Papsiacrkoro Corosy mos’si3yBaaacs 3i 3HEBArOK AO OCHOBHHMX IIPaB i cBOOOA
AIOAMHE> |6, c. 44-45].

Ane i 3 IIOTO €TATHCTCHKOTO MAXOAY HIKOAM HE CTABHAOCH IIUTAHHS MPO MO-
Tpeby 3abe3nedeHHs GaAaHCy IPaB AIDAUHH Ta iHTepeciB Aep>kaBu. ToMy HaBiTh
KOHIIENITYaAbHA TOCTAHOBKA IIUTAHHS [IPO 3 SICYBAHHSI POAl OPraHy KOHCTHTYI{HHOI
IOPUCAMKLIT 110A0 3a0e3neueH s GaAaHCy IIPaB AIDAUHU Ta iHTEpeCiB ACp)KaBH
npsimo cynepednts HopMaM Koncrurymnii Ykpaiuu, HecymicHa 3 Hero.

MeToAOAOTIYHMIT aHAAI3 TEOPETUIHOT KOHCTPYKIII 3a0e3neuenns 0arancy npas
AH0OUHY A THMEPECi8 0eprcasi TAKOXK TIEPEKOHYE Y NPHHIUIIOBII HECYMiCHOCTI
il rOAOBHHX KOHCTPYKTHBHHUX €AE€MEHTIB, AKIO 3aAMIIATUCS Y MAPAAUTMAABHUX
MeEXKax KOHCTHTyui'i Yipainu. Tak, axmo 6 Ha3Ba L€l KoHepeHIil He MicTHAA
OCTaHHBOTO peucHHA «POoAb OpraHy KOHCTHTYLIMHOI IOPUCAUKIIiI>», TO BOHA
Aoryckaaa 6 ToAl TeopeTnyHe GOPMYAIOBAHHS AAHOI IPOOAECMH TAKOX i 3 METOAO-
AOTIYHHX ITIAXOAIB MOSUTHBICTCHKOI TpaauLii misHanHs. Lle, cBoero yeproio, cia-
YHAO 6 PO MapaAUTMaAbHY KOPEKTHICTb TEOPETUYHOI KOHCTPYKIII 3a0¢3nedenns
banarncy npas awdunu (y po3yMiHHI OCTAHHIX K HPOAYKTY ALSIABHOCTI ACPKABH)
Ta inmepecis deprycasu. OAHaK KOHKpeTH3allisi Ha3BH KoHdepeHuii «Poab oprany
KOHCTUTYLIIHOT FOPHCAHKLIII>» 3MYILy€ HAC TOTASIHY T Ha L0 IIpoOAeMy i3 3aAaHHX
KOHCTHUTYILIi€AABIIEM MTO3HUITIH.
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HajirososHime TyT mossrae B ToMy, 110 BXKE CaM METOAOAOTIYHHIA IMAXiA Oprany
KOHCTUTYL[IHHOI JOPUCAUKIII AO 3’ﬂcyBaHHﬂ IUTAHb NPO BiATIOBIAHICTB Koncru-
Tyuii Ykpainu 3akoHiB YkpaiHu ta y nepeabadenux nieto Koncruryniero Bunaskax
iHImuMX akTiB, a Takox odiuiiine Taymadenus Koncruryniiinum Cysom Ykpainn
Koncruryuii Ykpainu He Moxke 6yTu A0BiAbHUM. BiH oBuneH OyTH aBTeHTHYHIM
THUITy METOAOAOTIYHOTO MiAXOAY BITYM3HSIHOTO KOHCTUTYLIi€AABLS TPU CTBOPEHHI
HuM OCHOBHOTO 3aKOHY.

Y HauioHaAbHil NPaBOBill AOKTPHHI IEPEBAXKAE AYMKA, WO Lie OyB MO3UTH-
BiCTCHKMI MiAXiA, OCKIABKH IOPHAMYHI Ta TeopeTHyHi KoHCTpyKLil KoHcTuTynil
Ykpainu 6e3nocepeAHbO TBOPHAH TCOPETHKH-IIPABO3HABLII, SIKi BAPOCAU Ta YTBEP-
AMAHCDH Ha IIiHHOCTSIX MO3UTUBICTCHKOI AOKTPHHHU ITpaBa [7, c. 67-68]. 1 aiiicHo,
Y YMMAAiH KiAbKOCTi KOHKPETHUX KOHCTHTYLIIMHUX HOPM II€ 3HAHIIAO CBOE IPAME
BTiAeHHS [3, C. 38]. OaHak PpEeTEABHHUI AaHAAI3 OCHOBOITOAOXHHX KOHCTHTYIHHHX
KOHCTPYKLii, y TOMY YHCAi BTiAeHHs 6230BOT MaTPHULi KOHCTUTYLIMHUX LIHHOCTEH
ykpaiHcskol KoHcTHTYLIT, TepeKOHYE Y TPOTUACKHOMY : KOHCTUTYIIEAABELIb AlSIB
i3 mepeBaXkaroYMX CBITOTASAHUX Ta METOAOAOTIYHMX MO3UIIiH AHTPOMOCOLIiOKYAD-
TYPHOTO ITIAXOAY.

Haii6iAbIn 04eBHAHO Ta IIEPEKOHAMBO Lie BTIACHO 3HOBY X TakH y cT. 3 Kon-
crurynii Ykpainu. Bxxe y 1T 4. 1 0AHO3HAYHO IOCTYAIOETHCS: « AIOAMHA, T1 XKUTTA 1
3Aop013’ﬂ, 4eCTh i TIAHICTh, HEAOTOPKAHHICTb i 6esrnexa BUSHAIOTHCS [BUAIACHHS
asr.— P.I.] B YkpaiHi HAaHBHIIIOIO COLIIAaABHOIO IIiHHICTIO » [2]. CemanTHKA cyyac-
HOI YKpalHChKOI MOBHU CAOBO BH3HABATH ITOSCHIOE Y IOTO TOAOBHOMY 3HaY€HHI 5K
BBa)KATH AIFICHHM, CTBEPAIKYBATH CBOIO 3TOAY i3 iCHyBaHHSM KOTO-, 40ro-HeOyAb
camoro no co6i [1, c. 135]. Le osHavae, mo BITINSHAHUN KOHCTUTYLi€AABELD
BU3HAB 5K IIPUPOAHI (YPOAKEH]) BAACTUBOCTI AIOAMHH 11 )KUTTS i 3AOPOB 51, 9€CTh
i riAHICTB, HEAOTOPKAHHICTS i Ge31eKy, IX Oy TTEBY YKOPIHEHICTb.

ITle 6iabin 04eBHAHNM Ta 6€3CYMHIBHIM CBiAYCHHSIM aHTPOIIOCOL{OKYABTYPHOTO
IIAXOAY BITYH3HSHOTO KOHCTUTYL{€AABLISI AO KOHCTPYIOBAHHSI 6a30BUX KOHCTUTY-
LifiHO-npaBOBUX MaTpuupb € 4. 2 cT. 3 Koncrurynii Ykpainu: «IIpasa i cBob6oau
AIOAWMHH Ta iX rapaHTii BUSHAYAIOTDb 3MICT i CIIPAMOBAaHICTb AISIABHOCTI AEPKaBH.
Aep>xaBa BIATIOBiAQ€ TIEpeA AIOAHHOIO 32 CBOIO AISIABHICTD. YTBEPAXKCHHS i 3a0e3-
TICYCHHS IPaB i CBOGOA AIOAMHH € TOAOBHUM 000B 13KOM AcpkaBu>» [2]. Aroacpki
1paBa i cBOOOAM SIK CHCTEMOY TBOPIOIOY] 3aCAAU € IIPOBIAHMM KOHILICIITOM HE TIABKH
posaiay II Koncrurynii Ykpaiuu, a it yciel niei Koncrurymnii. e cBiauenns toro,
1110 BITYM3HSIHUM KOHCTHTYLi€AaBLeM py TBopeHHi KoHcTuTywii OyB mocaipos-
HO BUTPUMAaHHUH K OCHOBOIIOAO>KHUN aHTPOIOCOLIIOKYABTYPHHH CBITOTASAHMIH
Ta METOAOAOTIYHUI MiAXiA. A TOMY B YCiX BUITAAKAaX TAYMadeHHs KOHCTHTyui'i
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YKpaiuu, po3rasay IUTaHb KOHCTUTYIIHHOCTI 3aKOHOAABCTBA UM iHIIUX aKTiB
Koncruryniitnum Cyaom Yipainu ocTaHHiN 30008 s13aHHI 6€3aABTCPHATHBHO
IIOCAYTOBYBaTUCh TAKOXK aHTPOIOCOILIOKYABTYPHUM ITiAXOAOM.

3riAHO 3 LM ITiAXOAOM aIPiOPHOK0, Oy TTEBO YKOPIHEHO0 CYTHICTIO € AIOAUHA
Ta ii mpaBa i cBo60AN. AepikaBa BIAIOBIAHO AO LIbOTO IAXOAY HE HAACKHTD AO Ca-
MOAOCTATHIX, 0yTTeBO yKopiHeHnx peHomeniB. PyHaameHTaAbHA PeHOMEHOAOTIS
SIK [i3HAaBaABHE SIAPO aHTPOIIOCOLIIOKYABTYPHOTO ITIAXOAY BOaYa€e ACP>KaBHULIBKY
Matepiro (4u cyOcTaHILio, SIKY IPUIHATO HASHBATH 0€picason) Y npoyecyarvhii
coyiarviiti pearvrocmi. TobTo PpyHAAMEHTAABHO-PECHOMCHOAOTIYHHUIA OIIHC ACPoKa-
BU €, 110 CYTi, OIIUCOM CIIOCOOY, y IKOMY BHSIBASIE ceOe ACPIKaBa, aAC HE ACP)KABH
SIK CAMOAOCTAaTHBOTO PpeHOMEHY. YBeCh AFOACBKUIT AOCBIA, 0€3 JKOAHOTO BHHSITKY,
IIEPEKOHYE, 1O Y OYAb-5IKOMY ICTOPUYHOMY IIPOSIBI ACPIKABH UM, IHAKIIE KaXKyIH,
Ccr1oco0i 1i iCHyBaHHSI CUCTEMOY TBOPIOIOYHM €ACMEHTOM (SAPOM) BUCTYIIAE IHAMBIA
i3 1Oro HENOBTOPHUMU OCOOUCTUMH SKOCTSMH, IHAMBIAyaABHUMH Ta 1Ty OATYHUMU
norpebamMu, iHAMBIAYyaABHOIO BKAIOYCHICTIO Y POLIEC COLIAABHOIO TBOPEHHSI,
B TOMY YHCAI i ACP>)KABOTBOPEHHSI, HCBUYEPITHOK MHOXXHHOIO IHIIKX 0COOUCTICHHX
XapaKTEePUCTHK Ta IX HaliHeCIoAiBaHimux noeaHans. Lle pobuts npouec nocrii-
HOTO NEPE3aCHYBAHHS ACP>KaBH PAKTHYHO CIIOHTAHHMM, HE KEPOBAaHHUM 330BHI,
CaMOPETYAIOIOYUM, SK i yTBOPEHHS COIiaAbHOI MaTepii B L1iAOMy.

Came eHeprisi 0cOGHCTOCTEI, 1O IPOSIBASETbCS HA30BHI 3 Pi3HOI0 MipoIo iH-
TEHCHBHOCTI, TBOPHUTH ACPIKABY SIK SAPO COLIIYMY. 3BIACH 3pO3YMiAO, JOMY BHAATHI
dirocodu i coniororu me MuHyAOrO cTOAITTS (Hanmpukaaa, M. Bebep, 4. X. Kyai,
JK. Mapiren, E. ®pomm, H. EaiacTa iH.) BBa)KaAU He AMIIE AOLIIABHUM, i AOCTATHBO
OOIPYHTOBAaHHUM He CTIAbKH CIIIBBIAHOCUTH ACPYKaBY i IPOMAASIHCBKE CYCIIABCTBO
npH iX Mi3HaHHI, CKIAbKH IOPIBHIOBATH AepkaBy I ocobucticts. Came 3 Takoro
NOPiBHAHHSA CTAIOTh 3PO3YMiAMMU BPOAJKEHICTD, HEBiAYY>)KYBaHiCTb Ta BEPXOBEH-
CTBO IIPaB AIAMHU. [X cHCTeMa € HiYMM iHIIHM, K IPHPOAHHMM AIOACHKHM IPAaBOM,
4 OAHMM i3 KOHKPETHO-iCTOPUYHUX NPOABIB HOTo € MO3UTUBHE MPABO AEPXKABH AK
AIOACBKOTO TBOPiHHA.

BBaxaeMo 3a HeOOXiAHE HABECTH OAHE 3 KAIOYOBUX IOAOKeHb M. BebGepa
IIPO Te, 10 OYAb-sIKE COLIiaAbHE SIBHILE HEOOXiAHO POSIASIAATH Y HIOr0 060X OyTTe-
BUX IIPOSIBAX: (isocofcoromy (AyX, CEHC), SKHI BU3HAIAETHCS HAMIPAMH, L{iASMH i
noTpe6amMu AIACH, BKAIOYCHUMH y AaHE siBUILE (THX IHAUBIAIB, 110 TBOPSITD HOTO),
Yl TexHoA02i4HOMY, KM BBOAUTBCS 32 CBOEIO CYTTIO AO 30BHIIITHLOTO IPOSIBY Ta CIIO-
coby peaaizanii cency [8, c. 620-622]. CtocoBHO peHOMEHY ACPHKABH AQHHIL IAXIA
M. Bebepa A03BoAsie mOGadnTH TOI PaKT, IO ACP>KaBa SIBASIE CODOIO 7726X10.4102i10,
34ci6, cnocib BTiAeHHS iAel AToAuMHU. A 6yAy‘m TEXHOAOTI€I0 YOrOCh, BOHA anpiopi
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HE MOXE MaTH BAACHOTO OYTTEBOIO yKOPIHEHHsI, sIKE y Mapi ACP)KaBa-AIOAMHA €
IIPEPOraTUBOI OCOOUCTOCTI.

PossuBaroun o aymxy, FO. THuaina numre: «Aeprkasa six oprasisanis [6iabim
aAeKkBaTHUM 6yB 61 TepMiH xopnopayis. — P.I.] norenuiitno moxe 6ytu 6yab-sikoio,
a KOHKpETHa 1l $OopMa € pe3yAbTATOM CAMOOPTraHisallil FPOMaASHCHKOTO CYCITiABCTBA,
npuyoMmy ii Hanpsim (pamkH) BusHavaoThCs Pirocodicro (Ayxom) cepesoBua,
SIKUM II0 BIAHOIIECHHIO AO ACPYKABH BHCTYIIA€ L{iAiCHA coliaAbHiCTh. TuUM caMum
II03HAYAETHCS Il BUCXIAHUIA Cy0 €KT — AIOAMHA SIK iCTOTa, HaAlACHA YCBIAOMACHUM
YABACHHSIM [IIPO AeprKaBy] Ta sIKa y CBOEMY IIOBCSKACHHOMY (COLIiaAbHOMY) KHTTI
nepeBipsie «sIKiCTh» BTIACHOI pedAeKCil Ha CBOEMY 0COOHCTOMY AOCBIAI IPOXKHBAHHSI
y MeKaX, BCTAHOBACHHX IIi€10 caMoIo peacekciero. Takum uHOM, CIIiBBIAHOIICHHS
AEPIKaBH i TPOMAASIHCHKOTO CYCIIIABCTBA BUSBASIIOTHCSI OHTOAOTIYHO ITOB I3AHUMU
3 0COOHCTICTIO, OCKIABKHM Yepe3 Hel BOHH OACPIKYIOTh Ta 3aKPIIIAIOKOTH CBii cTaTyc
y 6yrTi>» [9, c. 24-25].

sk pesonno saysaxxusa 0. [Huaina, BUABACHHS IPaHUYHHUX 33CaA ACPXKABHOCT]
Mag€ Ha METi IIPOACMOHCTPYBATHU TaKe CIIBBIAHOILCHHS depicasu (BIOPSAKOBAHOL
CTPYKTYPH) i 2pomadsncokozo cycnisvcmsa (COLiaAbHOCT, SIKA PO3BUBAETHCSI CIIOH-
TaHHO), 3a SIKOTO AcprkaBa 36epirae pyHKILI0 peryAlOBaHH Iy OAIMHUX CYCIIABHUX
BiAHOCHH, aA€ AHIIIE Y TOMY BUITAAKY, KOAH BUYEPIIAHA MOXKAUBICTh CAMOOpPTaHisallii
Ha AoKaAbHOMY piBHi. I Ipu boMy HanpsM, y IKOMY 3AIHCHIOETECS ACPIKaBHE PEryAIO-
BaHHI COLIiyMY, IK ITHILIE ABTOP, IIOBHICTIO BU3HAYAETHCS IIIHHICHUM B3aEMO3B I3KOM
AEpP>KaBH i rpoMaasiHebKoro cycniabersa [9, c. 23]. Lle osHadae, mo 3aBkau Acp-
>KaBHO-TIPaBOBI KOHCTPYKIIil MAIOTh CEHC TiABKH Yy CIIIBBIAHECEHHI iX 3 iHAMBiAAMH,
OCKIABKH AMILE OCOOUCTICTH y COLIAABHIN CHCTEMI CTBOPIOE PECYPC, Y TOMY YHCAI
11 pecypc AASL 3aAOBOACHHSI Iy OAIMHUX OTPe6, a GYHKIIiSI ACPIKABH ITOASTAE Y II€-
peposmoaiai 11boro pecypcy B iHTepecax MX iHAUBiAIB. BaacHe Ti cami iHAMBIAY,
opraHisoBaHi iepapxiqHO, TOOTO IMy6OAIYHO-BAAAHUM YHHOM, i SIBASIIOTb 0000
AepxxaBy. [HIME cAoBaMu, Aep>kaBa — i€ IyOAIMHO-BAAAHUM YHHOM, i€papXidHO
OpTraHi30BaHHUI COLiyM. 3BiACH 1032 AIOAMHOIO Ta 11 l'IOTpC6aMI/I AEp>KaBH HEMAE.
besnocepeaHbOI0 IPUYHHOIO Ta MOLITOBXOM AO IOSIBU AEPIKABHOCTI 5K SABUIIA
€ my6AidHi ATOACBKI TOTpe6H (MOTpe6H, BAACTUBI BCIM AIOASM 4HM iX 6iabIOCT).
AAsi TOro 106, 3 OAHOTO GOKY, OXOIMTH i BAPA3UTH YCIO CYKYITHICTh LIUX OTpe6 Ta,
3 Apyroro 60Ky, 3abesnednty HaliegeKTHBHILLY IX peasizaliio i MOTpiOHa AepkaBa
SIK IHCTHTYT IOAITHYHOI BAAAM. 3BIACH OYEBHAHO, IO ACPIKaBA BAACHHX IIOTPeO un
inTepecis He Mae. [i mokAMKaHHSA — 3a6€3MeUeHHS AIOACHKUX TPaB i OTpeb.

Bucuorxu. Is Koncrurynii Yxpainu Hi mpsiMo, Hi 0IIocepeAKOBaHO He BUITAMBAE
BUCHOBOK, IIIO y A€P>KaBU € BAAcH] iHTepecu. Meradopa «aepxaBHi iHTepecu»
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Oyaa BAaCTUBA PaASHCBKIN MeHTaAbHOCTI. HanionaabHuil KOHCTUTYIIEAQBELD
npu TBopenHi ynHHOI KoncTuTrynil Yipainu 3acTocyBas sSIK 0CHOBOIIOAOXKHHIA
AHTPOMOCOLIOKYABTYpHUI MiAXiA. A ToMy i Koncturynifinuit Cya Yipalnu npu Tay-
MadeHHI] 1iel KOHCTI/ITyuiI 30008’ s13aHUIT IIOCAYTOBYBAaTHCh IJUM CAMHM ITiAXOAOM
51K 6230BUM. 3TIAHO i3 AHTPONOCOLIOKYABTYPHHM IIAXOAOM TEOPETHIHA KOHCTPYK-
1isl «3a0e3nedeHHs 6aAaHCY IIPaB AIOAMHU Ta IHTEPECIB ACPXKABH>» CYIIEPEUHTH
6yksi Ta Ayxy Korcrurynii Ykpainn. Lle mae B3situ A0 yBaru y cBoiit AisiAbHOCTI
Koncruryniitauit Cya Yipainu.
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Ocrosroz0 Saxomy depicasu 300083341 NOCLY208YBAIMUCS YUM CAMUM NIOX00OM SK
0a306um. 32i0H0 3 AHMPONOCOWIOKYALIRYPHUM NI0X000M THEOPEMUUHA KOHCIMPYK YIS
«3abe3nedenns OaNAHCY NPAs A0OUHYL MA iHmepPecis depycasu> cynepewums OyKei
ma dyxy Koncmumyyii Yipainu. Lle mace 63smu do ysazu y csoiii disavnocmi Kon-
cmumyyiinus Cyo Yipainu.

Karwosi crosa: indusio, depicasa, 1wdcoki npasa, inmepecu depcasu, 6ymmesa
YKOPIHEHICND, CYCHIADHA gﬁyﬂmﬂ}l.

Iaspuarox P. Moscem an 2ocydapcmeso umems 6 coomsemcmeun c Koncmumy-
yuen Yipaunvt coocmeennvie unmepecvt? Hs Koncmumyyun Ypaunot nu npsmo,
Hit KOCBEHHO He caedyem 8bi600, 4o ) 20CYOAPCINBA ey COOCIMBEHHbLE UHIMEPECDL.
Memagopa «zocydapcmeentvie unmepecvL> ObLAA CBOTLCIMBEHHA COBEMCKOL MEHINAND-
Hocmu. Haynonarvroiii xoncmumyyuodamens npu co3danun dericmsyrwuyers Korcmu-
myyun Yipanunvl npumenus Kax 0cHo80NOAALANOUUTE AHIRPONOCOYUOKY LMY PHbL
100x00, nosmomy u Koncmumyyuonnwiii Cyo Yipaunst npu moaxosanuu Ocrosrozo
3akona 20cydapcmea 0033an ucnosv308ams 3mom e nodxod kax bazoswui. Cozracno
AHIMPONOCOYUOKYABIYPHOZ0 7100X00A MEOPEMULECKAS KOHCINPYKYUS <00ecneseHue
0aNaHCa NPAB HEAOBEKA U UHINEPECOS 20CYOAPCINBA> NPOMUBOPELUM OYKEE 1 IYXY
Koncmumyyuu Yipautot. Imo doasncen npunsmo 80 BHUMAHUE 8 CBOCTL 0eSIMENLHOCTNY
Koucmumyyuonnwii Cyd Ypauno..

Karoueswee crosa: undusud, 20cydapcmso, weroseueckue npasa, unmepeco. 20cy-
0apcmsa, Ootmuinas yKopeHeHHOCYb, 00U eCTNBEHHAS PYHKYNL.

Havryliuk R. Can the State have Own Interests under the Constitution
of Ukraine? The constitution of Ukraine neither directly nor indirectly implies the
conclusion that the state has its own interests. The metaphor of state interests was
inherent to the Soviet mentality. In creating the current Constitution of Ukraine, the
national constitution maker applied the fundamental anthroposociocultural approach.
Therefore, the Constitutional Court of Ukraine, in interpreting this Constitution, is
obliged to use the same approach as a basic one. According to the anthroposociocultural
approach, the theoretical construction of «<ensuring the balance of human rights and
interests of the state> is contrary to the letter and spirit of the Constitution of Ukraine.
The Constitutional Court of Ukraine must take this into account in its activities.

Key words: individual, state, human rights, interests of the state, existential
rootedness, social function.
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Introduction

The issue of the constitutional status of the Constitutional Court in the
constitutional and legal system of Montenegro is often a subject of interest, different
views and disagreements in opinion of general public, but also scientists and experts
in Montenegro. It seems that this is due to lack of understanding of the established
position, jurisdiction and role of the constitutional judiciary under the Constitution
of Montenegro [1], as well as other state authorities and bodies and their mutual
relationships. Therefore a more comprehensive theoretical understanding of the
position of the Constitutional Court in the constitutional and legal order should
contribute to proper understanding of its role which is nevertheless clearly defined by
the Constitution within the constitutional and legal status, responsibilities and tasks.

The constitutional principle of constitutionality and legality is essential for
understanding the position, importance and role of the Constitutional Court in
the constitutional and legal system, i. e. mutual conformity of legal regulations,
which is stated in the Constitution of Montenegro as follows: «The law shall be
in conformity with the Constitution and confirmed international treaties and
other regulations shall be in conformity with the Constitution and the law » . This
principle clearly establishes the dominance of the Constitution in relation to all
laws and other regulations, as well as of the Constitution and the law in relation to

the bylaws and represents «the essence of every constitutional and legal ranking, a
1

Article 145 of the Constitution of Montenegro.
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connective tissue of the entire state mechanism» [2]. Thus established principle of
constitutionality and legality imposed the need to determine by the Constitution
the forms, instruments and bodies for its implementation and protection. In other
words, this principle was the basis for the establishment of a special body, sequestered
from all state institutions, especially from the judicial authorities, with the task
to monitor the implementation of constitutionality and legality, and if necessary
intervene and by their decision eliminate any distortion of the legal order.

Comparative constitutional systems have established different ways of exercising
control of constitutionality. Competences of the constitutional courts, where
they are established as separate bodies for this purpose, also significantly differ
depending on the social and political system and state structure, so that constitutional
jurisprudence has different tasks and social purposes in the countries with different
constitutional structures. What all the constitutional systems with constitutional
adjudication have in common is the control of the constitutionality of laws as the
basis of their jurisdiction. Montenegro adopted the European/continental model
of protection of constitutionality based on Kelsen’s theory of control from a single
center, by a separate and independent body, the Constitutional Court, with all
the basic elements of the concept concerning the methods for selecting the court,
adjudication procedure, forms and consequences of their decisions etc.

Place and role of the Constitutional Court in the constitutional and legal order of
Montenegro, with all the characteristics of this body originating from the constitutional
provisions, essentially and actually constitute a constitutional basis for potential analysis
of the relationship between the Constitutional Court and other state authorities
and bodies. This aspect of the position and role of the Constitutional Court may
be considered in particular in relation to the place and role of judicial power in the
system. What has to be concluded at the very beginning as a legally indisputable fact
is that the Constitutional Court and the judiciary, as the key holders of rights and
responsibilities for achieving a system of rule of law and the rule of law, under the
Constitution, have their own clearly established place, position, responsibilities and
tasks in this system, and that their relationships are governed by the Constitution. In
addition, the issue of relationship between this constitutional institution and legislative
power in the State may arise from the basic function of the Constitutional Court,
review of constitutionality and legality of legislative acts. These relations will not be
discussed in detail herein, because this certainly deserves special attention. They will
be analyzed only in so far as it is necessary for the subject of this article, i. e. deeper
insight into the place and role of the Constitutional Court in the constitutional and
legal system, without which it is not objectively possible.
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Constitutional position of the Constitutional Court
in the constitutional and legal system of Montenegro

According to the Constitution of Montenegro, power is arranged on the
principle of division of powers into legislative, executive and judicial'. Legislative,
executive and judicial power is exercised by the Parliament, Government and courts,
respectively®. At the same time, the Constitutional Court is an independent state
institution whose competence is in general determined by the Constitution. The
Constitutional Court protects constitutionality and legality?, as stipulated under
Part Five of the Constitution entitled «Constitutionality and Legality ». Under Part
Six, entitled «The Constitutional Court of Montenegro», the Constitution governs
the jurisdiction, composition and election of the Constitutional Court, termination
of office of judges of the Constitutional Court, instituting the proceedings to
review the constitutionality and legality, decisions of the Constitutional Court,
termination of regulations and other issues of importance for enforcing the powers
and operation of the Constitutional Court.

Therefore, unlike the judiciary as one of the three powers in the system of division
of powers, which is regulated in the organizational structure of the Constitution
under Part Three which, according to its contents, is entitled «Organization of
Powers>, and regulates the system of powers as a whole, i. e. also the other two
powers, legislative and executive, carried out by the Parliament of Montenegro and
the Government of Montenegro, and even some other state authorities, such as the
President of Montenegro, local governments, the Army of Montenegro, Defense
and Security Council and the State Prosecution, which are regulated under these
headings in the Constitution, the constitutionality and legality that are protected
by the Constitutional court, and then the Constitutional Court itself, are set out
in separate parts of the Constitution. Such a structural concept of the Constitution
clearly delimited the position of the Constitutional Court in the constitutional
system of Montenegro, not only in relation to the judicial authority, but also to
all other branches and bodies of the state authorities. At the same time, in this
way the framer of the Constitution determined the position of the Constitutional
Court that is equal to the position of overall state power (legislative, executive and
judicial), and even more, i. e. as an equivalent to other state authorities or bodies
that also make up the structure of state power.

! Article 11 (1) of the Constitution of Montenegro.

Article 11 (2) of the Constitution of Montenegro.
Article 11 (6) of the Constitution of Montenegro.

2

3
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The jurisdiction of the Constitutional Court, from which its relation to other
branches and bodies of the state power is derived, is very briefly and succinctly defined
in Article 149 of the Constitution. The tasks of the Court are specifically listed in
Paragraph 1 of that Article. However, in addition to those precisely enumerated
competences, it is determined by the Constitution that the Constitutional Court
shall «perform other duties specified by the Constitution» (Article 149 paragraph
1, item 9). The wording of that provision clearly shows that the jurisdiction of
the Constitutional Court is set under the Constitution as a combination of the
enumeration model and general determination model. In this way, other duties or
jurisdiction of the Constitutional Court, in addition to its most important and
almost regular duties, are established by the norms with constitutional power, i. e.
the Constitution, so that all the powers of the Constitutional Court are established
by norms of the same legal force. This further means that the overall jurisdiction of
the Constitutional Court is only a constitutional category, and cannot be regulated
by any acts of lower legal force than the Constitution, not even by law, which is of
decisive importance for the preservation and strengthening of the constitutional
position of the court.

The place of the Constitutional Court in the structure of the constitutional and
legal system of the country, as well as its nature and character, can be clearly identified
from the established constitutional position and powers of the Constitutional
Court in that system. The jurisdiction of the Constitutional Court indicates that
«the Constitutional Court is the State authority», as noted by the European
Commission for Democracy through Law (Venice Commission) [3] in its comments.
Therefore, it seems unacceptable in legal theory to put forward the view that the
Constitutional Court cannot possibly be part of the State authority system because
it is established to protect the Constitution against all, even the State itself, which
would, as indicated, logically make untenable the concept after which, as a State
body, it would protect the Constitution from the State. Due to the nature of
its role in implementing the constitutional and legal order, the Constitution of
Montenegro, however, clearly and completely separated the Constitutional Court
from the other branches of state power and established it as an independent State
authority that organizationally and functionally operates as a separate, autonomous
constitutional body, different from any other State authorities and independent of
them. Separation of the Constitutional Court from the other executive highest State
authorities and bodies guarantees the exercise of these roles in accordance with the
Constitution. It is a special constitutional category in the constitutional order that
has a special place in the overall structure of state power, the highest constitutional
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authority and the constitutional authority sui generis, whose position is determined
by its primary and most important role, which is the general normative control,
whose jurisdiction includes the protection of human rights and freedoms violated
by an act of any State body. With the President, Parliament and Government, the
Constitutional Court is the supreme state body which is functionally the highest
decision makingbody since it has the right to control the constitutionality of laws
and the constitutionality and legality of other regulations and by-laws and their
repeal, at the same time deciding on a range of other complex social issues and
relationships.

The constitutional provisions further imply that the Constitutional Court,
according to its elements and essence, is primarily and undoubtedly a court, as
indicated in its name, and also in particular by the way in which its role is exercised -
resolving disputes and rendering judgments [4]. The method and procedure of the
court decision, as well as the criteria by which decisions are made, are fully judicial.
The nature of the judicial authority is confirmed by the merit of the decision on the
constitutionality of laws or legality of general acts, whose sanction is reflected in
the abolition of the act or its provisions. The fact that the Constitutional Court is
regulated under the Constitution, as mentioned, in a separate part, independently of
the judicial authorities, can in no way challenge its judicial character. A special place
in the constitutional structure is the confirmation of its special status in relation to
all other institutions of state power and its specific roles and responsibilities. On
the other hand, this evidences that the Constitutional Court, although a court, is
not part of the judiciary.

The Constitutional Court is a state body clearly separated from the ordinary
courts and the judicial hierarchy. Ordinary courts and the Constitutional Court
have different roles that do not match, even though they are complementary in
many ways. The differences between the Constitutional Court and ordinary courts
are numerous and visible in the roles of the courts, the effects of their decisions, the
status of judges, etc. For the exercise of its jurisdiction, the Constitutional Court has
its own mechanism, independent and distinct from the ordinary courts. It has the
authority to abolish the decisions of ordinary courts, but only if it finds a violation
of human rights and freedoms in the course of the proceedings before those courts.
The decision of the Constitutional Court is ex nunc, i. e. law or other regulation
ceases to be valid on the day of publication of the decision'. The court’s decision is
not declarative, but is binding and effective and, unlike the decisions of ordinary
courts, there is no remedy to challenge it. The decision of the Constitutional

' Article 152 paragraph 1 of the Constitution of Montenegro.
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Court, no matter who initiates a constitutional dispute, still has general effect,
operates erga omnes, unlike decisions of ordinary courts that operate inter partes
and bind only the parties to the dispute. A distinguished status of that authority
is emphasized in particular bearing in mind the specific, demanding requirements
in terms of educational attainment and wider eligibility of candidates for judges
of the Constitutional Court, as well as a special procedure for their appointment.
In addition to all of this, a very great sensibility is expected in carrying out this
important role, which is based on a refined sense of legal norm and its meaning
acquired through previous professional training and many years of practice.

In the exercise of its jurisdiction, the Constitutional Court has no monopoly
over the enforcement of constitutional norms, because it is the obligation of all state
bodies, any yet has a decisive role in determining their true meaning, which becomes
mandatory for all. Therefore, it is the original protector of constitutionality and
legality, the guarantor of the integrity of the legal system and it can be said that it has
a certain degree of legal superiority in relation to the legislative, executive and judicial
powers. It is the highest authority within its jurisdiction, with the highest authority,
which protects the legal system as a whole through the elimination of violations
of the Constitution by any governmental authority. Otherwise, the Constitution
establishes that power is restricted by the Constitution and law." In its proceedings,
the Constitutional Court is not hierarchically above other constitutional authorities
and bodies, it is not a superior authority, but it has a supervisory and control role over
them in terms of compliance with the Constitution. Decision of the Constitutional
Court has the same effect for all branches of government, which is manifested
in the repeal of laws of the Parliament, abolition of decisions of ordinary courts,
prohibition of the work of political parties and non-governmental organizations,
establishing the violation of the electoral law, etc. Restrictions of the Constitutional
Court are also derived only from the Constitution and the law.

Position of the Constitutional Court in the light of its role
of individual protection of constitutional rights and freedoms

For understanding the place and role of the Constitutional Court in the
constitutional and legal system, it is important to mention its jurisdiction under
the new legal instrument for the protection of citizens’ rights against the decisions
of the State authorities, and above all the decisions of the ordinary courts, the
constitutional complaint. The introduction of the constitutional complaint in
particular further emphasized and pointed to the forefront the position of the
Constitutional Court and ordinary courts and, in one part of the public, even

1

Article 11 (3) of the Constitution of Montenegro.
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among professionals, raised doubts and concerns in the delineation of their powers
in general, and especially in the protection of human rights. This issue will only
briefly be discussed herein, to the extent possible for a more complete understanding
of the position of the Constitutional Court in the constitutional and legal system
and its relations with other state bodies.

In Montenegro, under the Constitution of 2007, decisions of the judicial
authorities are directly subject to constitutional review. After that, in theory, there
was a partly expressed opinion that the introduction of the constitutional complaint
granted a special role to the Constitutional Court which became superior and
senior to the judicial power. In contrast, the other group of somewhat different
but largely consistent opinions, believes that the Constitutional Court, as an
institution outside the system of division of powers, any yet without any kind of
domination over the other powers, thus in fact got the final word in the protection
of constitutional rights and human and civil freedoms in the case of injury in the
preliminary proceedings before the ordinary courts.

Firstly, one has to bear in mind that the proceedings of the Constitutional
Court on the constitutional complaint are no ruling of a higher court, because the
Constitutional Court is not another court in the hierarchy of ordinary courts in
relation to the court against whose decision the complaint was lodged. It assumes
no jurisdiction of the ordinary court, but in the enforcement of its constitutional
responsibilities, based on previously determined true meaning of constitutional and
legal norms, at the request of the complainant to control the acts which allegedly
violated his or her constitutional rights and freedoms, it checks whether there were
any failures and breaches of law in the previous adjudication on constitutional rights
and freedoms of the complainant. The Constitutional Court has the jurisdiction to
intervene in the area of human rights and freedoms and, when it finds a violation
of the constitutional rights and freedoms, to repeal the disputed decision of the
ordinary court and remand the case for retrial, which is no derogation of the position
of judicial power, or its independence and autonomy in exercising constitutionally
defined powers. It is only the exercise of the constitutional and judicial protection
of human rights and freedoms as a special form of constitutional protection of
rights which is confined to the jurisdiction of the Constitutional Court. The aim
and content of the constitutional complaint is to enable an individual to directly
address the Constitutional Court if he or she believes that an individual act violated
his or her right or freedom guaranteed by the Constitution and that a judgment
of the Constitutional Court can remedy the violation. If the Constitutional
Court, acting upon a constitutional complaint, finds a violation of human rights
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or freedoms, it will adopt a constitutional complaint, quash the disputed act in
whole or in part, and remand the case for retrial to the body that passed the act
(5], which is the ruling of the Constitutional Court on a constitutional complaint
after exhaustion of all effective remedies, in accordance with Section 149, paragraph
1, item 3 of the Constitution. This is a necessary guarantee of keeping actions of
the Constitutional Court within the limits of its constitutional jurisdiction, i. e.
the protection of constitutionally guaranteed rights and freedoms in the case of
injury, but also to prevent unnecessary interference and possible influence of the
Constitutional Court in the domain of judicial power. Therefore, in the exercise
of the constitutional jurisdiction of the Constitutional Court there can be no
supremacy of the Constitutional Court over the judiciary, and especially not
over the Supreme Court in its constitution, that would bring into question its
constitutionally established status of the highest court in Montenegro within the
judicial authorities.

Furthermore, it is not possible to jeopardize the status of the judicial authority
for the simple reason that, under the Constitution, the Constitutional Court and
the judiciary as a whole, including the Supreme Court, as already mentioned, have
a clearly established constitutional and legal status, domain and jurisdiction in
constitutional and legal order within which they are fully sovereign, independent
and autonomous. As such, they have a precisely defined order of action to protect
human rights and freedoms under the Constitution, in which their respective roles
are clearly defined, subsidiary in relation to the Constitutional Court, adjudicating
only after all the legal remedies available in the ordinary courts have been exhausted,
and renderinga final judgment in assessing whether the human rights and freedoms
were violated, as confirmed by the fact that the decision of this Court adopted
in the protection of rights cannot be subject to review by any authority. For the
Constitutional Court to exercise this jurisdiction there must be a failure of the
State authority which leads to a violation of constitutionally guaranteed rights. The
seriousness of the violation of the constitutional rights and freedoms will condition
the level of intensity of the reaction of the Constitutional Court in relation to the
decision of an ordinary court, since only a severe violation of the rights will require
an intervention of the Constitutional Court, which will result in a change in the
legal situation in a particular case that emerged after the final court decision.

Priority protection of fundamental rights and freedoms, which is accepted and
guaranteed by the Constitution of Montenegro and international documents, must
be provided by ordinary courts, as there can be no effective protection of the rights
without the full engagement of the ordinary courts. A more complete protection
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of rights and freedoms before the ordinary courts leads to a reduction in the need
for citizens to turn to the Constitutional Court, and therefore the obligation of
the Constitutional Court to deal with constitutional complaints as a subsidiary
remedy. It is certainly necessary for the judiciary to use their constitutional and legal
powers to protect human rights and freedoms more than before [6]. In doing so,
in protecting the rights, the ordinary courts are required to respect the principles
established by the Constitution on which human rights are based. Any deviation
from the accepted interpretation of the content of some of the basic rights in national
and international documents, as well as any violation of the legal provisions in the
process of exercising the right which leads to violations of law, will form the basis
for the application for constitutional protection.

In accordance with the constitutional principle that the rights and freedoms
are exercised according to the Constitution, the Constitution, in addition to
judicial protection, establishes the constitutional and judicial protection, as a
special form of protection of human rights, which is provided by constitutional
complaint. In deciding on a constitutional complaint, it is just a special form of
protection of constitutionality, which is the basis of all prescribed jurisdiction of
the Constitutional Court and one of the ways in which the court, in the context
of their overall jurisdiction, monitors compliance with the Constitution. The
constitutional complaint is neither an ordinary nor an extraordinary legal remedy,
but a special institute whereby individual acts of state bodies are controlled only
from the standpoint of protection of fundamental rights and freedoms. As such,
the constitutional complaint is a broader legal category than alegal remedy, which
requires an amendment of the act against which all legal means have already been
exhausted and which has become effective or final. The decision of the Constitutional
Court on a constitutional complaint can neither replace the decision of an ordinary
court, nor end the proceedings, but it only finds a violation of the law, leading to a
retrial before an ordinary court. The Constitutional Court protects human rights
and freedoms as an objective value established, guaranteed and protected by the
Constitution, although these are also the individual rights of the complainant, which
were sought in the proceedings of ordinary courts. The constitutional complaint is
in fact primarily aimed at the individual, subjective protection of constitutionally
guaranteed human rights, and yet this protection is clearly beyond the individual
case and indirectly acquires broader characteristics of protection and improvement
of the overall constitutional and legal order of the country, because the cohesion
of the entire legal system is undermined by every violation of guaranteed human
rights and freedoms. In addition to the role as «guardian of constitutionality and
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legality» in which it settles disputes between state bodies, the Constitutional Court
received a new role as the «guardian of human rights and freedoms,» in which it
settles disputes between citizens and the state, and in both ways fulfills its role of
the «guardian of the constitutional order.» Therefore its «dual functionality»
is discussed in legal theory. The positions of the Constitutional Court taken in
the decisions on constitutional complaints shall then be binding on all entities
that decide on constitutional human rights and freedoms, in the same way as the
established meaning of constitutional norms becomes mandatory for all those

who apply them.

Conclusion

The constitution of the constitutional judiciary as a separate institution
derives from the desire to implement maximum protection of the Constitution
and constitutional law, and human rights and freedoms in a democratic society.
Constitutional judicature ensures the primacy of the Constitution and makes
primary lever and the basic form of protection of the Constitution, but not the
only one. Protection of the Constitution is a fundamental obligation of all, which
means that it is the obligation of other State authorities, while respecting their
mutual relationships and boundaries of action of certain holders of state functions
set by the Constitution. However, this obligation is best realized through the
implementation of adequate constitutional proceedings before a special court
established for this purpose. Constitutional jurisprudence provides for the protection
of the Constitution through a procedure that has the characteristics of judicial
proceedings in respect of the conducting authority, form of implementation, forms
and consequences of the decisions taken.

Montenegro, as a modern constitutional State, established a new organization
of the legal order based on the rule of law in general, including the place of the
Constitutional Court whose core competence is the protection of constitutionality
and legality, as well as human rights and freedoms guaranteed by the Constitution,
i. e. the protection of the Constitution as a whole. The Constitutional Court is
an independent, supreme state authority, the highest constitutional authority and
constitutional authority sui generis, outside the system of division of powers, distinct
from the legislature, administration and judiciary, with the dominant character
of the court and which operates on the principle of the court. The Constitutional
Court acts in the same way and with results that do not compromise the division
of powers as the principle of constitution of powers. This constitutional position
obliges the Constitutional Court, and all other State authorities, primarily the
judicial authorities, to act on the principle of «balance and mutual control» on
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which their relations are based under the Constitution, which means each in their
own domain established by the Constitution, along with and leaving room for
opportunities for full cooperation, but also with mutual control of their individual
activities. Any differences in attitudes regarding the protection of constitutionality
and legality, as well as human rights and freedoms, can be resolved only in accordance
with the Constitution.

The relationship between the Constitutional Court and the judicial authorities
is a mutual relationship in which the status, rights and obligations of the judicial
authorities and the Constitutional Court are established under the Constitution,
while maintaining autonomy and independence, as well as the jurisdiction in
which they can build the legal system by their actions. Ordinary judiciary also has
an obligation to protect the constitutionality and legality and human rights and
freedoms, as well as the core values of the legal order. Proceedings conducted by
the Constitutional Court on constitutional complaints, when the procedure for
protection of rights is not completed before an ordinary court, specifically points to
astrong correlation, the correlation of the judicial authorities and the Constitutional
Court, and practically to the participation of the judiciary in proceedings before the
Constitutional Court, and the Constitutional Court in protecting human rights
and fundamental freedom where violated by an individual act of judicial authorities
or if no protection is found before the ordinary courts. The boundary of powers of
the Constitutional Court in protecting human rights and freedoms which is clearly
established in the Constitution must be further strengthened in the constitutional
jurisprudence, for its activity to take place within the prescribed authority.

In its constitutional and legal system, Montenegro must have an authoritative
and effective constitutional judiciary which will preclude any form of violation
of the Constitution and the law through the implementation of its constitutional
responsibilities, as well as all forms of arbitrary conduct by the State authorities, and
all other entities, and be strengthened as the protection against all unconstitutional
and illegal processes and phenomena, that is, as an institution of harmony and merger
of all social actors. One could still, however, argue about whether the Constitutional
Court got a real role in the system, in accordance with its constitutional authority
to review the constitutionality and legality and provide protection of constitutional
rights and freedoms, or the constitutional order as a whole. The Court still faces
significant difhiculties in its operation, and there are examples of challenges to its
decisions, and even looking down on its role. All of this, certainly, does not contribute
to the implementation of the principle of the rule of law that is constitutionally
established as one of the fundamental values on which Montenegro is based.
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Draskovic D. The role of the Montenegrin Constitutional Court in creating
constitutionaljustice. The subject of this paper is a detailed theoretical determination
of the constitutional and legal position of the Constitutional Court in the constitutional
and legal system of Montenegro, which aims to contribute to a wider and more proper
understanding of its clearly established place under the Constitution, and role in the
system. It is noted that due to the importance of its role for the enforcement of the
constitutional order, the Constitutional Court was established under the Constitution
as the highest autonomous constitutional body, outside the system of division of
powers, independent of other state authorities, but without elements of any kind of
domination over them. In the overall structure of the State authority, with the President,
Parliament and Government, the Constitutional Court is the supreme state authority
and constitutional authority sui generis, whose position is determined by its primary
and most important role, the protection of constitutionality and legality, which makes
it, in organizational and functional teyms, the bighest decisive authority which has the
right to control the constitutionality of laws and the constitutionality and legality of
other regulations and general acts, and to repeal them, and at the same time it decides
on a range of other complex social issues and relationships.

It is concluded that the Constitutional Court is the authority of a complex nature,
different from the legislature, administration and judiciary, but in its essence and
substance, the Court primarily operates as a court. The fact that the Constitutional
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Court is regulated in a separate part of the Constitution, independently of the judicial
authorities, is the confirmation of its special status in relation to all other institutions
of the State authority and proof that, although a court, it is not part of the judiciary.
The differences between the Constitutional Court and ordinary courts are numerous
and visible in their roles that do not match, even though they are complementary in
many ways, in effects of their decisions, the status of judges, etc.

It is noted that the enforcement of the constitutional powers of the Constitutional
Court to repeal the disputed decision of an ordinary court, when it finds a violation of
the constitutional rights and freedoms of citizens, includes no elements of derogation
of the position of judicial authority, or the supremacy of the Constitutional Court
over such authority and the Supreme Court that would challenge its constitutionally
defined status of the highest court in Montenegro within the judicial authorities. It
is only the enforcement of the constitutional and judicial protection of human rights
and freedoms as a special form of constitutional protection that is placed within the

Jurisdiction of the Constitutional Court.
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a2

Aasbepr E3EPOB
KaHAUAAT IOPUAUYHHX HAyK, AOLICHT, x
cyaas Bepxosroro Cyay

YAK 342:316.48

KOHCTUTYLINHA BE3ITEKA
AK KATETOPIA CYYACHOTIO
KOHCTUTYUIOHAAIZMY

1. Besnexa koncmumyyitino2o 4ady — Cymuicms KOHCmMumyyiiinoi besnexu

3AaTHICTD cy6’e1<TiB KOHCTUTYLIIITHO-TIPAaBOBUX BIAHOCHH, HACAMIIEPEA AIOAUHH,
CYCHIABCTBA i A€P>KaBU, IPOTUCTOSTH AECTPYKTUBHUM MPOSIBAM KOHCTUTYLITHUX
KOH(l)AiKTiB, 4 TAaKOXX iHIIMM BHYTPIilIHIM i 30BHIIIHIM 3arp03aM XapaKTEPU3YE Bia-
HOCHO HOBE AAS TEOPil KOHCTUTYLITHOTO MpaBa MOHATTS « KOHCTUTYLIiMHA 6esrre-
ka». Biepue sanpononosane B 1997 p. pociiicokoro Bacnomwo T. ly6epr [1], Boro
PO3BUBAAOCS B KOHTEKCTi HOTO PO3IASIAY SIK CTPYKTYPHOIO EAEMEHTA HALliOHAABHOI
6esmexu. Le 6yA0 BHUIIPaBAAHHM, OCKiABKH ITeBHi 1oaji, 3oxpema B Pocii (1993 p.) i
B YKpaiHi (1995,2004 poxn), HArAsIAHO IIPOAEMOHCTPYBAAH SIK COIiaABHY IIIHHICTh
CaMOl KOHCTUTYIIL, TaK i HOTpc6y crabiaizamii KOHCTUTYLIIfHO-TIPaBOBUX BIAHOCHH
Jepes 3HIKEHHS IHTEHCHBHOCTI KOHCTUTYLIHHOT KOHQPAIKTHOCTI.

He menm akryasbHOIO 3aAMIIAETHCA HOTpC6a 3aXHUCTY KOHCTUTYLiI Ha PiBHI
HAI[iOHAABHOI O€3IeKH 1 AAS CY4acHOTro KOHCTHTYLioHaAi3My. ITiaTBepAsKeHHAM
TOMY € P€aAi30BaHi i HepeaAi3oBaHi cnp061/1 HEAETITUMHOI MOAEPHI3allil KOHCTUTYLI,
¢$axTH MAMIHU KOHCTUTYL[IHHUX HOPM IIOAITHYHOIO AOLIIABHICTIO, IPUHU3AUBUI
AASL OCOOHCTOCTI cTaH AOTPMMAHHS Ta 3aXHUCTY 1i PaB i cB06OA, IIIO MAIOTH MicCIie
B KpalHaX Cy4YacHOTO CBiTY. 3aK0H0MipHo, L€l CMHMCOK HE € BUMEPITHUM.

ey 1998 p. Ilpesupsent Yipainu y cBoemy mwopidnomy ITocaanni a0 Hapoay,
BepxosHoi Paau Yipainu BUOKpeMUB 5K cpepy 0COOAMBOI yBaru CyCIiAbCTBa i
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AEPXKaBH «SIKICHO HOBHH 01K HalliOHAABHOI 6€3IIEKH — KOHCTUTYLIHHUIA» Y IPO-
Leci KOHcTaTalil, 1o 3acaAHU4YUi 3aKoH l'IOTpC6y€ 3aXHCTY i 3AIACHIOBATH HOTO
NOTPiOHO «CYTO PHAUIHUME 32C00aMuU>» 32 00OB I3KOBOI yMOBH — ITiABUILCHHSI
«AI€BOCTI KOHCTUTYIiHUX HOPM, HACAMIIEPEA, LIIOAO OCHOB KOHCTHUTYLilfHOTO
AaAy i ipaB AropAuHE>» [2].

KareropiaabHe 3Ha4eHHsI IOHATTS « KOHCTHTYLIiIIHA Oe3I1eKa>» IIOASTaE B TOMY,
IIIO CaMe BOHO M€ KAIOYOBE 3HAYEHHA Y BUSHAYEHHI CTAHY 3aXUILEHOCTi KOHCTUTY-
uifiHoro Aaay. Bono BuxoHye inctpymenTasbHy $yHKIi0 K OAUH i3 3ac06iB (pasom
3 iHIIMMH KaTeropisiMu KOHCTUTYLIOHAAI3MY), 32 AOIIOMOTOO SIKUX AOCAIAMKY€ETBCS
IpaBoBa peasbHicTh. L1 KaTeropis aae AOAATKOBI aHAAITHYHI MOXKAMBOCTI AAS KOMII-
AEKCHOTO aHaAi3y KOHCTHTYLiHIHO-TIpaBoBoi cpepu. I lepeBara BukoprcTaHH L€l
KaTeropii, He3Ba)Kal04U Ha ii FpaHUYHY LIHPOTY, IIOAATA€ B MOXKAMBOCTI LliAicHOTO
300paXkeHHsI 3araAbHOI [TAHOPAMU KOHCTHTYLHO-[IPaBOBOTO IIPOCTOPY, B IKOMY
«06epTatoThCsI» Cy0 €KTH KOHCTHTYLHHO-TIPABOBUX BIAHOCHH.

3icTaBASIIOYH TOHATTS « KOHCTUTYLIHHA 6esmexa» i 6iabII TPaAUIIiHE AAS HAY-
KOBOTO 00iI'y IOHATTS «IIPaBOBa OXOPOHA KOHCTUTYLII>» , CAlA 3a3HAYUTH, 1110 IIpa-
BOBA OXOPOHA HALIACHA AHILE HA 3aXUCT OPHAMYHOI KOHCTUTYLIT (TeKCTy), KOH-
CTUTYLiiHA X Ge3IeKa nepeabadae 3aXucT 3aKPIACHUX y Lill KOHCTHTYLT 6a30BHX
IiHHOCTEH, KOHCTUTYLIlHUX iHCTHTYTiB, CAMOTO KOHCTHTYIIIHHOTO AaAy. Y IIbOMY
PO3yMiHHI IpaBOBa OXOPOHA KOHCTUTYLIil BAKOHYE POAb OAHOTO i3 32c001B rapas-
TYBaHHS KOHCTUTYLHHOI 6e3IeKH.

Buokpemarorun KOHCTHTYLiFHY Ge3IIeKy SIK OAUH i3 CYTHICHHX aCIIeKTiB Halio-
HaABHOI 6€3IIeKH, BAPTO HacaMIIepeA 3BEPHYTH YBary Ha PABOBUIl XapaKTep Liiel
kareropii. Koncruryuiiina 6esneka BKAIOYAETbCS B IIOHSATTS IIPaBOBOI OeanekH,
sIKa Pa3oM 3 eKOHOMIYHOI0, IHpOPMALiiTHOO Ta IHIINMH BUAAMH Ge3I1eKU BXOAUTD
AO CKAaAy HaulioHaAbHOI Gesnexu. [TpaBoBa Oesrieka poO3rasIAA€TbCs B AlTepaTypi
B IIHPOKOMY Ta By3bKOMY CEHCIi CAOBA. «Y IIHPOKOMY PO3yMiHHI BOHA O3HaYa€
3aXMIIEHICTh IPAaBOBOI CUCTEMM, CUCTEMH IPaBa, 3dKOHOAABCTBA 3araAOM BiA
npaBoBux (¢OpPMaAbHO IPABOBHX — 3 OTASIAY Ha 3aKPillACHHS B HOPMaX II03UTHB-
HOTO IIpaBa) HebesIex i 3arpos, npaBoBi 3acobu 3abesnedeHHs Beix BUAIB Geamexu
(Ha1ioHaABHOT, ACP>KABHOL, EKOHOMIYHOT, EKOAOTI4HOI Ta iH.), y By3bKOMY CEHCI — I1€
YCYHEHH:I IPaBOBUX HeOESIIEK i 3arpos3 siK y poLieci CTBOPEHHS 3aKOHY, IPABOBOI
HOPMH, TaK i B IIpOLeCi IPaBO3acTOCYBaHHsI — 3abeaNeueHH s PaBOBOI besneku
ocobu, cycriabcTBa i AepskaBu>» [3, c. 303-304]. ITpaBoBa Gesnexa nepeaGadae Bu-
COKY eeKTHBHICTb AiSIAPHOCTI IIPaBOBOI CUCTEMH, 11 3AATHICTD YCITIIIHO 3aXHIIIATH
HiHHOCTI UBiAi3oBaHOrO CHiBXUTTA [4, c. 109-110]. Ockiabku 6a30B010 METOIO
IIPaBOBOTO BIIAUBY € «CIPHSHHS HAHOIAbLI ONTHMAABHOMY, 6E3IIEPELIKOAHOMY
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i cipaBeAAHBOMY 3aAOBOACHHIO iHTepeciB cy6 ekTiB mpaBa» [5, ¢. 95], muranns
SKOCTI IIPAaBOBOTO PEryAIOBaHHSA, €¢PEKTUBHOCTI IPAaBO3aCTOCYBAHHSA CTAIOTh
KPHUTEPisIMH AAS BU3SHAYEHHA CIPOMOYKHOCTI ITPABOBOI CUCTEMHU KpaiHU B KOH-
KPETHHH iCTOPUYHMH Iepioa 3abesrnedyBaTH 3aXHILCHICTb iHTEpeCiB cy6 eKTiB
IpaBa — 0COOUCTOCTI, CYCIABHMX iHCTHTYLH, AcpkaBu. Tomy A. Pomin HasuBae
IPaBo, IPABOTBOPYICTD i IPAaBO3aCTOCYBAHHS KAIOYOBUMM AAHKAMH B MEXaHi3Mi
rapaHTyBaHHs HalliOHaAbHOI 6esneku [6, c. 53].

€AMHE TAyMadeHHsI KaTeropil « KOHCTUTYLiiHa Oe3IeKa» Ha Cy4acCHOMY eTarli
He HampanboBaHe. YIieplue Iie MOHSTTs OYAO BU3HAYCHE SIK «CHCTEMA 3aXOAB,
IO BXKUBAIOTLCSA AEP>)KABHUMH OPraHAMU, OPTaHAMM MiCLIEBOTO CAMOBPSIAYBaHHS,
a TaKOXK, Y MEKaxX iXHiX [IPaB i MOKAMBOCTEH, — IPOMaACBKHMH 00 €AHAHHSIMH,
TOCIIOAAPYHMH Cy0’€KTaMu ¥ IHIIMMU IPUAMYHUMH OCOGAMU Ta TPOMAASIHAMH,
Malo41 Ha METi 3MiLIHEHHS i 3aXUCT KOHCTUTYIIHHOTO AQAY..., ALFO KOHCTUTYI[IHHOTO
3aKOHOAABCTBA, 3MiLIHEHH IOAITHYHOTO PEXHUMY, IO IPYHTYETbCS HA BUCOKOMY
ABTOPUTETI ACP)KABHUX IHCTUTYTIB, POSBUTKY ACMOKpaTii, 3abe3edeHHs Ipas
i cBo60A rpomapsH» [1]. YV TakoMy BUSHAYEHHI NPOCTEXYEThCS CYyTO PyHKIiO-
HaABHHUII ACTIEKT Lii€] Kareropii, 6e3 BpaXyBaHHs MO0 CyTHICHOT XapaKTePUCTHUKH.
ITisuime T. Illy6epr BU3HaYMA2 KOHCTUTYLIIHHY O€3IIEKY K «CTaH 3aXUIICHOCTI
OCHOB KOHCTUTYI{fHOTO AAAY BiA BHYTPIIIHIX i 30BHILIHIX 3arpo3, AKHH BKAIOYAE
HOPMH KOHCTHUTYII, 1110 BU3HAYAIOTb BUXiAHI 3ACAAM CHCTEMM IPaBa, HAMBAKAMBIIII
IPUHLMIIN CTATYCY Ta AIIABHOCTI Cy6’€KTiB KOHCTUTYLIIHO-IPaBOBUX BIAHOCHH,
IO AQIOTb 3MOTY BUSHAYATH M PO3BUBATH iHCTUTYTH Ta HAPAMH KOHCTUTYLIIHHOTO
3aKOHOAQBCTBa>» [7] OaHak y 1iii CUTYaIlii, HaBITaKH, ITOKa3aHO AHIIE pOpMaABHUI
aCIIeKT KaTeropii, 6e3 BpaxyBaHH 1i pyHKUiIOHAABHOTO cKAaaHHKA. Kpim Toro, Bu-
3HAYEHHS IIEPEBAHTAXKEHE POSKPUTTAM BAACTUBOCTEH HOPM KOHCTUTYIII 3aMicTh
PO3KPHTTS 3MICTy MMOHATTS, IKOMY HAAAETHCSI BUSHAYEHH.

B. MamMoHOB B6ayae BiAMiHHICTb MiXX HAI[IOHAABHOIO Ta KOHCTUTYIiHOIO
Ge3IeKo0: SKIO KOHCTUTYLiHA Gesneka 3abeaneuye 0XOpOHy IPUAMYHOI KOH-
CTUTYL{i, TO HallioHaAbHA Ge3nexa — $pakTHIHOI KOHCTHTYLIT Kpainu [8, c. 11].
3 TaKUM TBEPAIKEHHSM BaXKKO IIOTOAUTHUCS, OCKIABKM HACTIABKH BY3bKE PO3YMiHHS
KOHCTUTYLIiHHOI 6e3meKu 3BOAUTS 11 AO TIOHATTS IIPaBOBOI OXOPOHM KOHCTUTYIII —
i He 6iabwe. 1. ToH9apoB mipA KOHCTUTYLIHOK 6€3IEKOI0 PO3yMi€ BHYTPIILHIO
Ge3reKy AepiKaBH, IO HepeAbayae CTaH 3aXHIICHOCTI OCHOB KOHCTHTYL{HHOTO
AaAy KpaiHU Bi 3arpos, 1[0 MalOTh MEPEBAXKHO BHYTPIlIHII XapaKTep, i BOAHOYAC
3abesnedye cTabiAbHUI IOCTYMAABHHI PO3SBUTOK OCOOMCTOCTI, CyCIiAbCTBA i
Aepxasu [9, c. 108].
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Orxe, y Ipolleci BUSHAYEHH A KOHCTUTYLIHHOL 6esmexy, K i mA Yac BUBHAYCHHS
HAL[IOHAABHOI O€3IIEKH, BUOKPEMAIOIOTHCS ABA IIAXOAU: <10 CYTi» — 4epes MOHSTTS
«CTaH 3aXHUILEHOCTI», 1 «3a OPMOI0>» — SIK CHCTEMH HOPMAaTHBHUX, OpraHisarii-
HUX, IHCTUTYLITHUX rapaHTii (saxoaiB), mo 3a0e3medyoTh cTabiAPHHI PO3BUTOK
KOHCTHUTYILIIOHaAI3MY, 3aXHCT KOHCTUTYLiHHOrO AaAy. I ToeaHyroun 11i ABa miaxoawn,
MO>KHA BUSHAYUTH KOHCTUTYLiHHy Ge3IeKy Hali3araAbHille K CTaH 3aXUIIECHOCTI
KOHCTUTYII{HOTO AQAY i CHCTEMY HOPMAaTHBHHUX, OpPTaHi3allifiHUX, iIHCTUTYLIHHUX
rapaHTii (3axoais), mo 3abesnedyoTh Foro saxuct. bepyun Ao yBaru Bci HaBeae-
Hi BU3HAYEHHS HAIIiOHAABHOI, IPAaBOBOI Ta KOHCTUTYIiHHOL 6e3MmeKy, HEAOAIKH
Ta IIepEBary IIUX BU3HAYEHD, MOXKHA AATH PO3TOPHYTE TAYMau€eHHS I1i€l KaTeropii:
KOHCTHUTYILilHA Ge3IeKa — 1je CTaH KOHCTUTYLIHHUX IPaBOBIAHOCHH, 1110 BUOYAO-
BYIOTHCS Y IPOIIEC] LI ACCTIPAMOBAHOI ALSIABHOCTI, pE3YABTATOM SIKOI € AOCATHEHHS
CTaHy ONITUMAABHOTO QYHKIIIOHYBAaHHS i PO3BUTKY IJUBiABHOTO CYCITiABCTBA, ITPa-
BOBOI ACP)KaBH Ta IX CTPYKTYPHHX KOMIIOHEHTIB, i XapaKTepU3YEThCS 3AATHICTIO
IPOTUCTOSITH 3aTPO3aM, IO CTAHOBASITh HEOE3IEKY AAsSL KOHCTUTYLHHOTO AQAy.

2. O0exm i smicm Koncmumyyiiinoi besnexu

I'lepeBaxkno npo6AeMa HaIliOHaABHOI 6e3neKu Ta ii rapaHTyBaHHS BUHHKAE
Ha IPOTHUBAry 3arpo3aM Hal[iOHAABHHUM iHTepecam. Ves cuctema HallioOHaABHOIL
6esnexu q)yHKuiOHye AASL HEAOTIYLIIEHHS MOXKAUBOI 3aTPO3H HAalLliOHAABHHUM iHTEpe-
caM, a B pasi il BUHMKHEHH — AASL 11 HefiTpaaisanil. ¥ Bcix HABEACHHX BUSHAYEHHSX
HaI[iOHAABHOI O€3IEeKH TaK YU iHAKIIe HNPUCYTHi IIOHATTS «HAI[iOHAABHI ()KI/ITTeBO
Ba>KAI/1Bi) iHTEpECH», « 0a30Bi [IHHOCTI» 1 « sarposu>» iM. Came yepes Lii MOHATT
BHSIBASIETBCS 00 €KT HAIIiOHAABHOI O€3IeKU H Ti YMHHUKH, SIKi MOXYTb 3AIMCHUTU
HEraTUBHUH BIIAUB Ha 11 CTaH.

HauionaapHuit iHTepec € a6CTPaKTHOIO KATETOPIEIO i, OCKIABKH 1i 3MiCT BH-
3HAYAETHCA TENMEPIIIHLOIO B LIbOMY CYCIIIABCTBI IIiHHICHOIO CUCTEMOIO, — AOCUTh
cy6’€KTHBHO}0. CDOPMYBaHH}I HAIliOHAABHMX iHTEPECIB SIBASIE coboro TPUBaAHUM
iCTOpUYHMI IPOLEC Y CKAAAHOMY IIEPENACTIHHI EKOHOMIYHUX, COIliaAbHUX, Hallio-
HAABHO-TICUXOAOTIYHUX ¥ iHINMX YUHHUKIB, IO Y CYKYIHOCTi BUSHAYAIOTb 3MICT
i XapakTep Hal[iOHAABHO-iCTOPUYHOTO AOCBIAY IIbOTO HAPOAY, IOTO MEHTAAITET.
V rakin POAi Hal[iOHAABHI IHTEPECH € CYCMiABHO-ICTOPUYHUM (l)CHOMCHOM iHe MO-
JKYTh iCHYBaTHU HE3AAEKHO Bip CBIAOMOCTI iX HOCIIB, BU3HAYAIOTh iA€CHTUYHICTD
KOHKPETHOI Hallii.

Bui inTepecu sakpinaeHi B HopMax akTa BULIol opuandHol cuau — Konerurynii
Yxpainu. Ti I, III ta XIII PO3AIAU MiCTATh HOPMH, IO CTAHOBASITh KOHCTUTYIIH-
HO-IIPaBOBUH IHCTUTYT OCHOB KOHCTHTYLIHHOro Aaay Ykpainu. Came ui HopMu
3abe3nedeHi HAHBHIOIO IIPaBOBOIO OXOPOHOI0, MAIOTh HaI0iABII BUCOKHIT CTYIiHb
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cTabiABHOCTI, OCKIABKH 3aKPIIIAIIOTH 6a30Bi LIIHHOCTI AASI PO3BHTKY 0COOUCTOCTI,
QYHKIL[iOHYBaHHS CYCIIIABHUX i ACPXKABHUX IHCTUTYTIB. Y 1ibOMY pasi BiAOyBaeThCsI
IEPETUH ITOHATh iHTepecy i iHHOCTI. BBaxkaeThcs, mo «iHTepecH, 3a BCiel cBOEL
BaroMocTi, 6631’IOCCPCAHI>O BU3HAYAIOTh AHIIIE IiAepaniioHaabHi BunHKY. LliHHOCTI
CAYTYIOTh GYHAAMEHTOM MOTHBALIII BCiX BUAIB AIL» [10, c.22]. LlinnicTs — mo3uTHB-
Ha YM HETaTHBHA BAKAUBICT 00 €KTIB i ABUIL HABKOAHIIHBOTO CBITY AASL AFOAMHH,
IO BU3HAYAETHCS IX 3AAYUEHHAM Y cdepy AIOACHKOI XKUTTEAiAAbHOCTL. KpuTepii
Ta CIIOCOOH OLHKH Lii€l BAXXAMBOCTI AICTAIOTh BUPKCHHS B HOPMATHBHUX YsIB-
ACHHSIX, iA€AAAX, YCTAHOBKAX, IIASX [11,c.1740]. Tomy B koHTeKCTI 3a0e3IeYeHHS
3aXHIICHOCTI KOHCTUTYLINHOTO AaAy GiABII KOPEKTHUM BHAAETHCS BXXUBAHHS
TepMiHa « 6a30Ba LIHHICTh >, HIXK «HAITIOHAABHHI iHTEpEC>.

3Baxkarouu Ha CAa0Ky pO3pOOACHICTb y HAYKOBIi AiTepaTypi HOHATTS 3arpo3
KOHCTUTYLIHOI 6e3MeKH, AASL IX XapaKTEPUCTHKH TAKOXK AOBEACTHCS BAATHCS
AO BIAIIOBIAHHUX IIOHSTh, po3pobAcHUX Y cdepi HarlioHaAbHOT Oe3meKH.

B. CeaiBaHOB IPOIOHYBAB «IIiA 3arpO3aMH HaLliOHAABHII Oe3meli... podymiru
Taki peaAbHi i IOTeHLifHO HebesneyHi Ail (mpupoAHi Ta coniasbHi pakTOpH) Ha OCO-
OHCTICTB, HAPOA, ACPIKABY, SIKi 3AATHI 3aBAATH LIKOAM HAlliOHAABHUM LIIHHOCTSIM
a00 YHEMO>KAUBHTHU PEAAI3aLliio XUTTEBO BAXKAUBUX HAlliOHAABHHX iHTepeciB» [12,
c. 9]. Takwuii miaxia neBHO0 Miporo OyB cripuitHsATHIA i 3akoHOAaBLEeM. [ Ipodiab-
HUH 3aKOH IIiA 3arPO3aMHU HalliOHAABHIN 6esmerni pO3yMi€ «ABHi Ta MOTEHIIIIHO
MOXKAMBI SIBUIIA | YHHHUKH, SIKi CTAHOBASITh HEOESIIEKY AASI KHUTTEBO BAKAHBHX
HaliOHaABHMX iHTepeciB Ykpainu» [13].

OcKiAbKY KOHCTHUTYLIHHA 6e3leKka XapaKTepuaye BHYTPIIIHbOIIOAITHIHHIHA
CKA2AHUK HaIlIOHAABHOI Oe3I1eKH OyAb-sIKOI ACpIKaBH, TO caMy Hal[iOHaAbHY Oe3IteKy
Tpeba POSTASIAATH SIK IIOHSTTS OiABII IIMPOKE 32 KOHCTUTYLIHY OeaneKy. 3 orasAy
Ha cKasaHe 1i 3MiCT FOAOBHMM YHHOM CTaHOBASITD 3arpO3U Hal[iOHaABHIll besneni
y BHyTpiltHpOnOAITHYHIM cdepi. Ao Takux 3akon Ykpainu «IIpo ocHosu Hargio-
HaABHOI 0e3IIeKH », 30KpeMa, BIAHOCUTb: OPYIIEHH 3 GOKY OpraHiB ACp>KaBHOI
BAAAM Ta MiclieBOro camoBpsiayBanHs Koncrurynii ta sakoHiB Ykpainu, npas i
CBOOOA AIOAMHU T2 TPOMAASIHMHA, 30KPEMa ITiA Yac IPOBEACHHs BUOOPYMX KaMITa-
Hiif, HEAOCTATHS ePEKTUBHICTh KOHTPOAIO 32 AOTpUMaHHsM BuMor Koncrurymii it
BHKOHAHHIM 3aKOHIB YKpaiHH; 3arpo3y pOsIBiB CENapaTU3My B OKPEMHX PerioHax
YKpaiHu; CTPYKTYpHY i $yHKIIIOHAABHY He30aAaHCOBAHICTD IIOAITHYHOI CHCTEMU
CYCIiABCTBA, HE3AATHICTh OKPEMHUX ii EAEMEHTIB AO OIEPATUBHOIO pEaryBaHHS
Ha 3arpo3H HalliOHaABHiM Gesmeni [13].

A. PoMmiH B OCHOBY MOOYAOBH KOHLICIILIT OPUAMYHOI OE3IICKU CTABUTH OHST-
Ts1 HETATHBHUX IOPUAMYHHUX AQlf, & CYTh IOPUAMYHOI O€3MIEKH 3BOAUTD AO 3aXUCTY
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IPOMaAsIH, OKPEMHX TPYII Ta COLiaAbHUX BEPCTB, MACOBUX 00 €AHAHb AIOACH i
HACEACHHS 3aIraAOM BiA HETATUBHUX HACAIAKIB, TOOTO AO MiHiMi3arlii IOPHAUYHUX
$akropis pusuky (Takux cTaHiB, sBHIL 260 IPOLECB, SIKi 32 IEBHUX YMOB MOXXYTh
craru Hebesneunnmu) [ 14, c. 101]. OTxe, neit aBrop HasuBae pakTOpaMy PUSHKY
y cepi paBosoi Gesneku Te, mo y cepi HanioHaAbHOT Ge3reKH iMeHyeTbCs 3a-
rpo3aMu HalliOHAABHHUM iHTepecaM. Ao HUX BiH BIAHOCHTb TaKi: HEAOCKOHAAICTb
YHHHOTO 3aKOHOAQBCTBA (CYNEPEeYAUBICTD i HeeeKTHBHICTD IPAaBOBUX HOPM,
iX eKOHOMIYHa He3a6e3MedeHiCTh); Gpak MOTPiIOHUX 3aKOHOAABYHX aKTiB; HEBIA-
IIOBIAHICTb 3aKOHY IIPaBY; HeCTA0iABHICTh 3aKOHOAABCTBA; IOPYLICHHS EAHOCTI
IPaBOBOTO MPOCTOPY KPaiHM; HiriAicTHYHE CTABAEHHS AO IPaBa B CYCIiABCTBI
Ta iH. Bci HaBeaeni A. PominuM daxropu pusuky GesnocepeAHbO OB s13aHi 3
IIPaBOTBOPYICTIO 200 MPABO3ACTOCYBAHHSM, LIO BUIPABAAHO B MEXKAX POSTASAY
npo6aeM came IpaBoOBOI OesneKu.

Omxe, KOHCTUTYLIHA Oe3IieKa sIK IPaBOBA KATErOPis, 110 [OKA3ye CTAH 3aXH-
IIEHOCTi KOHCTUTYLIHHOTO AaAy Ta CUCTEMY 3aXOAIB IIIOAO HOT'O 3aXHCTY, AO CBOTO
3MICTY BKAIOYA€ Taki HeraTHBHI $paKTOPHU BIIAMBY Ha 6230Bi KOHCTUTYLINHI LiH-
HOCTI: KOAI3ii, IPOraAMHH Ta iHIIi HEAOAIKH B 3aKOHOAABCTBi; HEBIATIOBIAHOCTI
MDX IIPUPOAHHMM IIPABOM i IO3UTHBHUMH HOPMaMH; IIPaBOBUIL HiriAism cy6 exTiB
KOHCTUTYIIIHHO-IIPABOBUX BiAHOCHH, HU3BKUI PiBEHb IX MPABOBOI KYABTYpH;
3AOBXXMBAHH:A HpaBoM. L]i YMHHUKH PU3UKY MOXYTh IPOABAATHCS B PI3HUX ALfX,
AKi 3aTPOXKYIOTh KOHCTUTYLIHHOMY AaAy: HOPYIIEHHSA KOHCTUTYLIHHOIO CTaTyCy
YipaiHChKOI Aep>KaBH, IiAICHOCTI Ta HEAOTOPKAHHOCTI ii TepUTOpil; MOpyIIEHHsA
BepxoseHcTBa Koncrurynil Yipainu sk OcHOBHOro 3aKOHY; HPOTHCTOSHHS
BAAAHU TOHIO.

3. Lapanmii ma 3acobu 2apanmysanus KOHCMumyyiinoi besnexu

PeasbHe rapaHTyBaHHS KOHCTHTYLIHHOL 6esmexu, a oTxxe — cTabiABHICTS i
3aXUILEHICTh KOHCTUTYLIHHOTO AaAy YKpaiHU He30arHeHHI 6e3 mpOXOAIKeHHSI
iHTerpaAbPHUM NPUHIIUIIOM — IPHHITUIIOM BEPXOBEHCTBA IPaBa, AKUH SIK EACMEHTH
BKAIOYA€ YHIBEPCAAbHI IPUHIIUIIY IPaBa: IPHHLIMII 3aKOHHOCTI (Ae iaes iepapxiy-
HOCTI B CHCTEMi «3aKOH — IIA3AKOHHHI AKT> € AHIIIE OAHI€I0 3 HU3KH HOTO BHMOT);
NPUHITUI HAPOAHOTO CYBEPEHITETY; IPUHIIMIT AEMOKPATii; IIPUHIIMIT OCHOBOIIO-
AOXKHMX TIPaB i cB00OA AIOAMHH (HPI/IPO,A,HI/IX npas AIOAI/IHI/I) ta iH. CykynHicTh
L[UX EAEMEHTIB Y 3MiCTi IPUHIIUITY BEPXOBEHCTBA IIPaBa AAAA 3MOT'Y AHTAIHCHKOMY
BueHoMy C. MakABeiiHY BUSHAYHMTU BEPXOBEHCTBO IIPaBa SIK OPHANIHE OOMEKEHHS
AEP>KaBU U MIOBHY NPOTUAEKHICTb CBABiIABHOMY IIPAaBAIHHIO [15,c. 21].

OAHOTO 3aKpIlACHHS TAKUX MPHHLHUIIB HA KOHCTUTYLIHHOMY (3aKOHOAaB—
‘iOMy) piBHI HeaocTarHbo. LIi mpUHIHUIIKM MaIOTh MOCTIMHO ALSATH, 1O € Hesarle-
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PeYHOI0 YMOBOIO PYHKIIIOHYBaHHS CHCTEMHU CYYaCHOTO KOHCTUTYIiOHaAi3My. Sk
BiAOMO, IPHHILIHIL, 3BEACHHI AO PiBHSI YMOBH, € TAPaHTI€I0 40r0-HebyAb. Y LiboMy
pasi TakuMu npuHUMNAMU (TapaHTisIMU) KOHCTHTYLIHHOI Ge3IIeKH BUCTYIIAIOTh:
1) BepXOBEHCTBO i cTaGiABHICTh KOHCTUTYLI; 2) BUSHAHHS AIOAMHU HAHBUIIOK
COLIIAABHOIO I[iHHICTIO i HEMOXXAUBICTh OOMEXXECHHS npas i cB0604a; 3) KOHCTHUTY-
1[ifiHa 3aKOHHICTh i KOHCTUTYLIHHUI TOPAAOK.

TapanTyBaHHsI KOHCTUTYLIAHOI 6esneky, 3BaKaoyn Ha 3MicT ct. 17 Ta iHmnx
noaoxxeHb Koncruryuii Ypainu, mepeBaskHO MOKAAAAETHCS HA OPTAHH ACPIKABH.
3akon Ykpainn «IIpo ocHoBHU HanioHaABHOI Ge3leKH>» BU3HAYAE OCHOBHUMU
HAIPSIMAMH ACP>KABHOI IIOAITHKH 3 IUTaHb HALlIOHAABHOI 0€3IIEKH y BHY TPIlLIHBO-
noairnuHiit cdpepi (koncTUTYLiIHOT Ge3nexn) Taki: 1) 3a6esneueHHs HEyXUABHOTO
AOTPHMMAHHsI IPaB i CBOGOA AIOAUHU i TPOMAASHUHA, BAOCKOHAACHHS CHCTEMU
HOAITUYHOI BAAAY AASL 3MILTHEHHSI AEMOKPATii, AYXOBHHUX Ta MOPAAbHHX 3aCaA
CYCHiABCTBA; MIABUILECHHS €pEKTHBHOCTI QPyHKIIIOHYBaHHS IOAITHYHUX iHCTH-
TYTiB BAQAM; 2) CTBOPCHHS AIEBUX, BKAIOYHO i3 CYAOBHMH, MEXaHI3MIB 3aXUCTy
KOHCTUTYLIHHHX [PaB AIDAMHHU | OCHOBOIIOAOXKHHX cBOGOA; 3) 3a6e3medeH s o-
AITHYHOI CTaBiABHOCTI, IPOMAASIHCHKOTO MUPY Ta BSAEMOPO3YMIHH B CYCIIiABCTBI,
3anobiranHs nposiBaM ekctpemismy (cr. 8).

Bxazani HanpsAMu peai3yroThcs 3a AOIIOMOTIOIO Pi3HHX MEXaHI3MiB, CKAACTH
BHYEPIHHI MEPEAiK AKUX AOCHTh CKAAAHO. SYIIMHEMOCS TIABKH Ha OCHOBHHX i3 HUX.

Aisavnicme opaanis npaeocyc)ﬁﬂ. CyA HA3MBAIOTh BUPIIIAABHOIO IiAKOIO BAAAH,
OCKIABKH, PO3B’sI3y04H COLIAABHUIT KOHPAIKT, CaMe BiH CTaBUTh KPAIIKy B PO3yMiHHI
Ta 3aCTOCYBaHHI 3aKoHY. B Takomy ceHci cya € 0cTaHHBOIO IIPaBOBOIO iHCTAHIII€NO,
1110 BU3HAYa€ PABOMIPHICTD pillleHb, Alil Ta GespisapHOCTI cy6 exTiB [16, c. 68].
CyaoBa ¢popma A03BOAY KOHPAIKTIB Ma€ 3HAYHI ITEPEBATH MEPEA IHIIUMU MPOILie-
AypaMu. A0 HUX HAACKATh: a) POSIASIA KOHPAIKTY HE3aACKHNM BiA IHIIOL BAAAK
OpraHoM, KU 32 CBOIM IIPU3HAYEHHSIM i cTaTycoM Mae OyTu 3aLlikaBACHHUI y IIpa-
BOMIPHOMY T CIIPaBEAAUBOMY PO3B I3aHHI CIIpaBy; §) 4iTKO BCTAHOBACHA IIPOLIe-
Aypa 3’CYBaHHs Ta IepeBipKH PaKTHIHUX OOCTABHH Ta YXBAACHHS PillCHHS; B)
HOPMaTHBHA OCHOBa BCi€l AISIABHOCTI CyAy; I') 06OB SI3KOBICTb yXBaACHUX PilllCHB
AASI BAKOHAHHS CTOPOHAMU Ta TpeTiMu ocobamu [17, c. 185].

KoHncruryuiitauii cya Biairpae 0oco6AuBy poas y 3abesredeHHi IPHHIMITY
HOAiAY BAAAM, B CUCTEMI CTpUMYBaHb i mpoTusar. CaMoIo AUIIE CBOEIO HASBHICTIO
BiH BUKOHYE Ba’KAUBY CTPHMYBAAbHY, ITOIIEPEAXKYBAABHY POAb Y IPOLIEC BUHUK-
HEHHS KOHCTHTYLIHUX KOHPAIKTIB. A pO3B’s13yI04M KOHQAIKTH MK OpraHaMu
BAAAH, BiH, CIHPaIOYHCh HA HOPMU KOHCTUTYIIIHOTO IpaBa, BUCTYIAE K OPTaH
KOMIIPOMICY, IPUMHUPEHHSI, K FAPaHT IOAITHYHOTO MHUPY i cTabGiABHOCTI, K
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BapTOBUH KOHCTUTYLIHHUX LIIHHOCTEH, 1[0 CTOITh HA CTOPO’Ki KOHCTUTYLIIHHOTO
Aapy. Iosuris KOHCTUTYLIHHOrO CyAy CTOCOBHO OKpeMUX QaKTiB HEOAHOPA3OBO
craBaAa $OPMOIO PO3B I3AHHS KOHCTUTYIIHHUX KOHPAIKTIB.

SlcxpaBUM CBiAYEHHSIM IIHOTO € TO3HLLis KOHCTI/ITyuiﬁHoro CyAy Yipainu moao
OLiHKY 872.4148) HA YKPATHCOKY HAYIOHANGHY OEPHCABHICIL TNAKO20 KOHPAIKINO2EHH020
YUHHUKA, IK mosiﬁymﬂﬂﬂ ideon02ii, 10 Ma€e AaHTUAEMOKPAaTUYHUM Ta aHTUT'YMaHic-
TUYHUI XapaKTep, HAHOIABLI IIOMITHUMH 3-IIOMDK IKUX 6yAn iAeoAoril KOMyHic-
THYHOT'O Ta HALIUCTCHKOTO PEXUMIB.

VY PimenHi y cipasi moao Bignosiasocti Koncruryuii Yepainu (KOHCTHTyuiﬁ-
Hocri) 3akony Ykpainu «ITpo 3acyssKeHHs KOMyHICTUHOTO Ta Hal[iOHAA-COLiaAic-
THYHOTO (HALIMCTCHKOTO) TOTAAITAPHUX PEXXUMIB B YKpaiHi Ta 3a00pOHY IpomaranAu
ixHpOI cuMBOAiKH>» Bip 16 anmust 2019 p. Ne9-p/2019 Koncruryuiitauit Cya
YkpaiHu HaroAOCHB, IO 3 OTASIAY Ha iCTOPil0 CTAHOBACHHSA YKPaiHCHKOI HE3aACXKHOI
AEPIKaBH, ICTOPUYHHUI KOHTEKCT Ta 3arPO3H, LIO IIOCTAAH IIEPEA HEIO Y 3B 5I3KY 3
TUMYACOBOIO OKYIALIi€l0 YaCTHHU 1i TepuTopii, YkpaiHa Mae npaBo obcroroBaTu
KOHCTUTYLiMHI IPUHIUIH, Y TOMY YUCAL H IIASIXOM 3200POHH IIPOIIaraHAM TOTa-
AITapHHUX PEXXHMIB Ta BAKOPUCTAHH IXHBOI cuMBoAiKH. Takoxx Koncrurynifinuii
Cya YkpaiHu HarOAOCHB, 1110 IIPaBO Ha CBOOOAY AYMKH i CAOBA, Ha BiAbHE BUPKCHHSI
CBOIX ITOTASIAIB i TEPEKOHAHD HE € 20COAIOTHUM, a HOTO 3AIFICHEHHS MOXeE 6yTI/I
00MeXeHe 3aKOHOM B iHTepecax HalliOHAABHOI 0e3IIeKH, TEPUTOPiaAbHOI LiiAICHOCTI
200 rpOMaACHKOTO MOPSIAKY 3 METOKO 3aI100iraHHs 3aBOPYLICHHSM 94 3A0YHHAM
Ta B IHIIMX BUITAAKAX, HCPCA6a'-ICHI/IX 4.3 cT. 34 Koncruryuii Ykpainu [18]. Orxe,
TaKa UiHHICTb, SIK HAWIOHANbHA DE3NEKA € BANCNUBUM MIDULOM OUYIHKIU KOHCIRUMLY Yili-
HOCIIL AKINLB 0P2AHLE n_y@tﬁtﬂoi 8440u KOHCIUMY YLUHUM cyc)o/vz, HAATO KOAM TaKi aKTH
323iXal0Th HA OCHOBU KOHCTHUTYI{IIHOIO AEMOKPAaTHYHOTO AAAY Ta KOHCTUTYLiHHY
AEPXKaBHICTb 3araAoOM.

Cucmema npasosoi oxoponu Koncmumyyii Yipainu 1K « CyKyImHICTb IOPHAMIHUX
3ac00iB, 32 AOIIOMOTOIO SIKHX AOCSTAEThCSl BUKOHAHHS BCIX BCTAHOBACHUX y 3a-
capAHMYOMY 3aKOHI HOPM, HEyXHUAbHE 320€3I1eYCHHSI Y BCIX CPepax KUTTS PEKUMY
KOHCTHUTYLIIHOI 3aKoHHOCTI» [19, ¢. 217], cyas0BHMHM OpraHaMu He 0OMEXKYETCSL.
I'lpaBoBa 0XOpOHA KOHCTHTYIII TAKOXX 3AIFICHIOETBCA 32 AOIIOMOTIOIO iHCTUTYTIB
IIAPAAMEHTCHKOTO, IPE3UACHTCHKOTO KOHTPOAIO, KOHTPOAIO 3 00Ky 00’eAHaHb
IPOMAASIH TOIO. AeMOKPaTHYHHUI PO3SBUTOK KpalHH HaAAAl BUMArae aKTHBisanii
ALSIABHOCTI 00 €AHAHb TPOMAASIH i OKPEMHX IPOMAASH LIOAO ITUTAHHSI IIPABOBOI
oxoponu Koncrutynil Ykpaitu, OCKiAbKH Ha CbOTOAHINIHIE MOMEHT «TIPOMAaAS-
HU CIPUHMAIOTH cebe CKOpille «>KepTBaMU >, HDK MOTCHLIIHUMH YYaCHUKAMH
noaitnasoro npouecy» [20, c. 92]. Takuit HOpAOK pedeii BUMarae epeKTHBHOL
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60pOTBOH 3 KOPYIILIEI0 B OpraHax ACpXKaBHOI BAAAH, YAOCKOHAACHHS {HCTUTYTiB
IPOMAACBKOTO KOHTPOAIO | 3BepHEHb IPOMAASIH, 3a0€3MeYeHHS PeaAbHOTO IpaBa
Ha OCKap>KeHHsI OYAb-SIKHX PillleHb ITyOAIYHOI BAAAU.

Ormxe, x04a iHCTUTYL{HO-TPaBOBHI MEXaHi3M rapaHTyBaHHS KOHCTHTYLIHHOT
Gesnexyu B YKpaiHi AOCUTh PO3BHHYTHIH, IPOOACMATHYHUM 33 AHIIAETHCS HOTO
eeKTHBHE 3aCTOCYBAHHS BIATIOBIAHMMU Cy0’€KTaMi KOHCTHTYL{HO-TIPaBOBHX
BIAHOCHH.
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€3epos A. Koucmumyuitina be3nexa ax Kamezopis cy4acno20 KOHCIMumyuio-
#anizmy. Cmammmo npucss4eno d0ciioNennr KOHCmumyyilinoi besnexu sx xamezopii
CYHACHO20 KOHCIUMY BioHANI3MY. ABIMOP Npoananizysas nayxkosi nidxodu 00 posyminHus
CYMHOCTIN KOHCTMUMY WitiHOi De3NeK Ma HA0AB BAACHE PO32OPHYIME MAYMALEHHS Yici Ka-
mezopii. 3’2c08aro, 140 00 EXMOM KOHCIMUMY Y itinoi besnexu € 03081 WIHHOCE KOHCM-
MYYLiH020 ﬂﬂﬁy, HAMOMICITD 11 3MICIIL BKAIYAE HUSKY HE2AIMUBHUX ¢4Km0pi3 6nAUBY HA
043061 KOHCIMUMYYIHHT YIHHOCL. YVUCHUM CUCTNEMAIMUI0BAHO NEPEAIK NPUHLUNLE
( 2apanmiti ) KOHCIMUYYLUHOL besnexu, IKumu, Ha 11020 3yM7cy, sucmynaromo: 1 ) 8epxo-
BEHCTNBO 1 CIMAGINLHICID KOHCIMUMYYii; 2) BUSHAHNSL A0OUHY HAKBUIGOH) COYIANLHON
YEHHICMKO | HEMONAUBICIND 0OMENCHHS NPas i c60600; 3) KOHCIMUMYYitina 3aKonHicme
i koHcmumyyinnusi nopsdox. OOrpynmosaro posv 0CHOBHUX DEPIABHUX OP2ais ) 2d-
panmYBanHi KOHCIMUMYYitiHOi be3nexu, ceped IKuX 4invre Micye nocidac disivHicms
Koucmumyyininozo Cydy Ypainu, sxuii € 8apmosum xoHcmumyyiiinoi besnexi.

Karwosi crosa: KOHCTMUTY YIlHA besnexa, KOHCTIUTY YIUHUL 440, Koﬂcmumy-
yinnuii Cyo Yipainn.
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Esepos A. Koucmumyyuonnas 6e30nacnocme Kax Kamezopus o8pemeHH020
xoucmumyynonasusma. Cmamos nocésuyena uccied08anu0w KOHCIMUMYyuon-
HOtL 0E30NACHOCINI KAK KAINE2OPULL COBPEMENHO20 KOHCTMUMY YUOHAIUIMA. Asmop
NPOAHANUSUPOBAL HAYUHBLE N00X00DL K NOHUMAHUIO CYUHOCIIU KOHCTUIMY YUOHHOT
besonacnocmi u npedocmasu coOCIMEEHHOE PA3BEPHYIMOE MOLKOBAHUE IMOLL KAIMe20-
pun. Bovscrero, 4mo 00sexmom koHcmumy ynonnoii 0e30nacrocmu 364510mes 6a3osvLe
YECHHOCINU KOHCIMUMY YUOHHO20 CIIPOS, BMECTE C MEM €€ COOEPICAHUE BKANUAEN 8 (C0S
P20 He2amuBHbIX PAKMOPO8 BAUIHUS HA OA308bL€ KOHCIMUTIY YUOHHLE YEHHOCTNIL.
YVaetoim cucmemamusuposar nepesens npunyunos (2apanmuii) KoHcmumyyuonHo
besonacrocmu, KomopuLmu, 1o €20 MHenur, svicmynawm: 1) sepxosencmeso u cma-
OunbHOCTID KOHCTIUMY Yutt; 2) NPUSHAHIE 4EA0BEKA BbLCULETE COYUANLHOL YEHHOCIDIO
U HEBOSMONCHOCTING 02PAHULEHUS NPAB 1 c80000; 3) KOHCTMUIMYYUOHHASL 3AKOHHOCTIG
u Koncmumyyuonnwii nops0ox. O6ocro8ana poiy 0CHOBHBIX 20CYIAPCIMBEHHBLX Op-
24108 8 00ECnECUeHUI KOHCNUMY YUOHHOTL DE30NACHOCM, CPedu KOmOopbix sedyuyee
mecmo sanumaem desmenvrocms Koncmumyyuonnozo Cyda Yipaunul, s61510upe20c5
CIMpPaNCeM KOHCIUMY YUOHHOTL DE30TACHOCINIL.

Karouesvre crosa: kocmumyuyonnas 6e30nachocms, KOHCMumyyuoHHulil cmpoi,
Koucmumyyuonnwii Cyd Ypauno..

Ezerov A. Constitutional security as a category of modern constitutionalism. The
article is devoted to study constitutional security as a category of modern constitutionalism.
The author analyzes scientific approaches to understanding of essence of constitutional
security and provided its own detailed interpretation of this category. It is found that the
object of the constitutional security there are basic values of the constitutional order, bur
it’s content involves a number of negative factors affecting the underlying constitutional
values. Scientists systematic list of principles (quarantees) of constitutional security,
which, in his opinion, are: 1) the supremacy and stability of the Constitution; 2) the
recognition of man as the highest social value and the impossibility of restriction of
rights and freedoms; 3) constitutional legitimacy and constitutional order. The role
of the main governmental bodies in ensuring the constitutional security among which
Sfigure prominently the activity of the Constitutional Court of Ukraine, which is the
guardian of constitutional security.
Key words: constitutional security, constitutional order, Constitutional Court of
Ukraine.
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Aeitnroc JKAAIMAC

Toaosa Koncrurynisinoro Cyay
Awuroscbkoi Pecriy0aixu,

TosoByrounit Acoujiarii KOHCTUTYLIIHOTO
IPaBOCYAAS KpaiH perioHis Baariiicbkoro

Ta Yoproro mopis (BBCJ)

3BAAAHCYBAHH HAIIIOHAABHOI
BE3ITEKH TA ITPAB AFOATHU:
ITOTOYHI PETTOHAABHI BUKAUKU'

3BHUYaliHO, B OAHIH AOIIOBiAL HaBPsIA Y4 MOXXAUBO PO3TASIHYTH BCi perioHaAbHi
BUKAUKH, SIKi MaIOTh Miclle IPH BiAHAXOAJKEHHI 6aAchy MDX NpaBaMu AIOAUHU
i HaioHaABHOIO 6€3MEKOI0, TOMY 51 BUPIIIUB 30CEPEAUTHCS Ha ACIKUX 3 HUX.
Bpasxalo, 1110 BOHM € CIIIABHHMU He AHILE AAsL YKpalHu Ta AMTBH, a i AASL IHIIUX
sepokas Llentpaspnoi i Cxianoi €ppomnu.

I'lepmu 3a Bce xoTiB 6u KOPOTKO OXapaKTEpPH3yBaTH OAMH TaKui BUKAUK. He-
woaasao Koncruryniitunii Cya Antoscbkoi Pecriy6aiku MaB Haroay posrasHy T
CIIpaBYy LIOAO BUKOPHCTaHHS iHpopMauil, sKa 361/1paAaC51 CEKPETHO KPUMiHAABHOIO
PO3BiAKOIO AAS TOTO, 06 3BiABHUTHU AepxaBHUX cAyx0oBuiB. L]st cripaa mos’si-
3aHa 3i CIIABHUM AASI 6araTbox AepxaB peHOMeHOM — Kopynuieo. Kopymuis — ne
CoLliaAbHE SIBMIIIE, IKE MA€ HETATUBHUM MaTepiaAbHUM i MOPAABHUH BITAUB Ha IOAI-
TUYHY, CKOHOMIYHY CUCTEMH KPATHH, IIIAPHUBA€E PENYTALI0 ACPXKABHUX CAY)KOOBLIIB
i MOCaAOBIIiB, aBTOPUTET AEPXKABHUX YCTAHOB, 3A0XOYy€ HEMOBATY AO 3aKOHY i
CTBOPIOE IIEPEAYMOBU AAS MIOPYIIEHHS IPaB AIOAUHU, IIAPUBAE AOBIPY AOAEH
AO AEPKaBH. TakuMm 4yuHOM BOHa PYHHYE KOHCTUTYLIiMHI MIABAAMHU A€MOKpATIil
Ta BEPXOBEHCTBA IIPaBa.

Came Tomy B posyminni KoncruryniitHoro Cyay 3 orasiay, 3oxpema, Ha iMire-
paruBu Koncrurynii Autoscpkol PCCHy6AiKH II0AO BiAITOBiAAABHOTO BPSIAYBaH-
HL Ta CAYXKIHHSI AIOASIM, TOOTO IyGAIMHOCTI Ta IIPO3OPOCTI ACPXKABHOT CAYKOH,

* Marepiaa 1oAaHO Ha OCHOBI CTEHOTPAMH 3aXOAY.
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00OB'SI3KOM ACP>KABU € 3aM00iraHHs1 KOPYILIT i BXXUTTS BCIX MOKAUBUX 3aXOAIB
y 60poTs6i 3 Hero. BopoTsby 3 kopymnuiero a6o, sik BusHadus Koncruryniiuuii Cya,
AOCSITHEHHSI IIPO30POCTi Ta Iy OAIMHOCTI CAYXKIHHS AFOASIM 3 GOKY ACPXKABHOI CAYXOU
CAiA POSTASIAATH SIK OAHE i3 3aBAAHD Y OAHY i3 LiACH, sIKa MO>KE BUIIPaBAATH 6arato
3aco6iB, 30KpeMa KpUMiHaAI3a1[il0 HE3aKOHHOTO 30aradeHHsl y KPUMiHAABHOMY
KoAeKci. | ToMy 51 MOXXY BHCAOBHUTH >KaAb, IO NPAKTHKA KOHCTUTYLIHHUX CYAiB
Awuroscbkoi Pecrrybaixu i Ykpainu 3 bOTo MUTaHHS PO3XOAUTHCSL. 3aBKAU HE0O-
XiAHO OpaTu A0 yBaru, Lo sIBHUILE KOPYILii pyiiHy€ MABAAHUHU IPOMAASIHCBKOTO
CYCHiAbCTBA Ta BEPXOBEHCTBA IIpaBa.

OAHUM i3 BUKAUKIB HaIliOHAABHIH Ge3neni € 30BHiIIHI 3arpo3u, HAIPHUKAAA, 3
60Ky HaIlol KpalHU-CYCIAKY, sIKa 3aIIKaBACHA B TOMY, 1100 IiAIpBaTH ACMOKpaTHIHE
BPSIAYBAaHHSA B HAIIIMX ACPXKaBaX, HACAMIIEPEA IIAAXOM Ae3iHdpopmarii Ta indopma-
ifiHO] Bil{HH, MOIIHMPEHHS TOTAAITAPHOI iA€OAOTII KOMYHi3MYy.

Koncruryniitunii Cys HeloAQBHO YXBaAUB PilliCHHS y CIIPaBi II0AO CBOGOAH
inpopmauii, cBo60AU BUPaXKEHHsI OTASIAIB 1 HE3aACXKHOCTI HAL[iOHAABHOTO MOB-
Huka. OaHielo i3 3arpo3 Taki# CcBOOOAI € AesiHpopMarris. Cgoboaa inpopmanii e
$YHAAMEHTAABHOIO AAS ICHYBAaHHS TPOMAASIHCBKOTO CYCIIABCTBA. AOCTYII AO iH-
$opmanii € 3acaAHHIOIO IIEPEAYMOBOIO YYACTi AIOACH Y BPSAYBaHHI, yXBaACHHI
pilens, BUOOpax, TOAOCYBaHHI Ha pedePeHAYMAX, 2 TAKOXK MOXKAMBOCTI KPHTH-
KyBaTH AeprkaBHY BaaAy. CBoGoAa iHpopManil HecymicHa 3 AesinopMmanieo, i3
3aKAMKAMH AO HAIIiOHAABHHX, PACOBHX, COI[iaABHMX AMCKPHUMIHALIIMHUX 3aXO0AiB
i HEeHaBUCTi, BOPOXKHEYI.

Tomy Koncruryniiinuit Cya miakpecauns, mo sepskasa 3a Koncruryuiero Auros-
cbkoi Pecriybaiku Mae B>xuBaTH ePeKTHBHI 3aX0AU IPOTH Ae3iHPOpMaLii, Ky cAiA
PO3yMiTH SIK OpraHisoBaHe HOIMMPEHHs GEHKOBUX 200 HEIPABAMBUX BIAOMOCTEH 3
METOI0 MaHIITyAIOBaHHS CYCITiAbHOIO AYMKOIO Ha IIKOAY KOHCTUTYL[{HHIM LIiHHOCTSIM.

TicHo noB’si3aHe 3 MM NUTaHHS ACKOMYHi3ail. B AuTOBChKOMY 3aKOHOAQBCTBI
ACKOMYHI3aL[il0 pO3YMiIOTh 5K 3a00pOHY IyOAIYHOI AeMOHCTpALi] T2 PO3IOBCIO-
A>KEHHS TOTAAITAPHUX i HAIIUCTCHKUX CUMBOAIB, 30Kp€eMa PaASHCHKUX YU KOMYHic-
TuYHHEX. BoAHOYAC BCTAHOBAKOETHCSI KPHMiHAABHA BIATIOBIAAABHICTD 32 IybAidHE
3arepeveHHs 3A0YHHIB, BANHEHHUX TOTaAiTapHUMH pexkxumamu. B Yipaini, BBaskaro,
Iie TaKi 3BAOYMHH, K 3anmepedeHHs Joaopomopy uu 3anepedenns anekcii Kpumy.
Koncruryniiinow 1iHHICTIO € caMe TIAHICTD )KepTB KOMYHICTHYHOIO PEXHUMY,
a He cBob0Aa momMpeHHs iHGopMaii 260 IPOCAABASIHHS PAASHCBKOTO AAAY i
muHyaoro. Haur AoocBia mokasas, 1o Take 3aKOHOAABCTBO € epeKTUBHUM Y GOPOTHOI
3 AesiHpopMalti€ro.
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3a60poHa KOMYHICTUIHHUX CHMBOAIB TaK CaMo, sIK i KpUMiHaAi3awis my6AiYHOTO
3aIepeYeHHs KOMyHICTHYHHUX 3AOYHHIB, HE € METOIO caMa 110 cobi, BoHa beanoce-
PEAHDO [TOB’53aHA 3 [IUTAHHSM HalliOHAABHOI 0€3IIeKH, HalliOHAABHOI IACHTHYHOCTI
i1i 3axucry. 3Bu4aiiHoO, HallioHaAbHA OeaIieKa, sIK Lie IepeAdaIeHO TTOAOKEHHAMU
Hal[{OHAABHHX KOHCTUTYIIiI1, Ilepeabadae 3a60pOHyY NOIMPEHHST 3aKAUKIB AO Ha-
I[iOHAABHOI COIiaABHOI HEHABUCTI i poMaraHAHM BiliHU.

Hacamkiseryp X0TiB 01 3a3Ha4UTH PO BiAIIOBIAAABHICTD KOHCTUTYLIIHHOTO CYAY.
CaMe KOHCTUTYLIHHII CYA MA€ BUKAIOYH] IOBHOBAKECHHS TAYMAYUTH KOHCTUTYLIIO,
PO3yMITH KOHCTUTYLIiIO He abCTPaKTHO, a 5K aKT, 5K 3aKOH, CIPSIMOBAHMII Ha 3a-
XHCT HAIliOHAABHOI iAGHTHYHOCTI, HAI[IOHAABHOT O€3MeKH BiATOBiAHOT A€p>KaBH
B KOHKPETHUI Iepioa dacy i 3a konkperHux obcraBun. Koncruryniitanii Cya
Awuroscpkoi Pecrrybaiki HEOAHOPA30BO 3a3HAYAB, IO 3AINICHEHHS KOHCTHTYLIHHOTO
IIPAaBOCYAAS HE € pOPMaAICTHIHMM, HACTBCsI He Anute po 6yksy Koncruryuii,
Tpeba OpaT A0 yBaru i 3araAbHe KOHCTHTYLINHE PETYAIOBAHHSI, B TOMY YUCAI Al
Koucturynii, i ninnocri, a6o ayx. Ilpyu yxBaseHHI KOXXHOTO pileHHs HeOOXIAHO
OLIiHIOBATH HACAIAKH, AO AKHX II€ PillEHHS MOJKe IPU3BECTH.
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laanna 3AAOPOJKHA

AOKTOp IOPHAMYHHX HAYK, AOLICHT,
npodecop kadpeApH 3araAbHOIIPABOBUX
aucnunain Kuiscbkoro HanioHaAbHOTO

TOPrOBEAbHO-EKOHOMIYHOTO YHiBEPCUTETY

VAK 342:005.25 (477)

3BEPEJKEHHIA TEHO®OHAY
YKPAITHCBKOI'O HAPOAY -
KOHCTUTYUINHUH OBOB’ 130K
YKPATHCBHKOI AEPJKABU

Koncruryuis YkpaiHu MiCTHTb HU3KY 3aCAAHUYHX ACP)KABOTBOPYHX IIOAOXKEHb,
OAHI 3 IKMX IIOCTIAHO nepe6yBa10Tb Y HAYKOBO-IIOAITUIHOMY « 060p0Ti» (HOAiA
BAAAU, BEPXOBEHCTBO IIPaBa, 3aKOHHICTD, IPAaBOCYAAS TOIIO ), a iHmIi KOHCTHUTYLiHI
HOPMH — Hi6u B TiHi HEPINUX. Taxk, Koncrurynis Ykpalnu BcTaHOBHAA TaKy iMITe-
PATUBHY BUMOTY: «...30epeKeHHS reHOPOHAY YKPaiHCKOIO HAPOAY € 0008 93K0M
(76])%4314 > (CT. 16). Llurosana HOPMAa HAaAEXHUTh AO BUCXIAHUX KOHCTUTYLiIMHUX
3acaA MOOYAOBH YKPAiHCHKOI ACPYKABHOCTI, CKACYBaHHsI 400 5K BHECCHHSI 3MiH AO Lii€l
HOPMH MOXKAHBE AHIIE LIASIXOM BCeyKpaiHcpkoro pedepenaymy. IIpore moairuxu,
HayKOBLIi, OPraHH ACP>KABHOI BAAAH, X TOCAAOBI 0COOH YOMYCh OMUHAIOTb CBOEIO
yBarolo Iei KOHCTUTYLIHUI iMIIepaTus.

Koncrurynifinuit Cya Yipainu 3a 22 poku CBO€EI AISIABPHOCTI HAAQB ITOHAA
70 pisHoacrekTHUX OQiriiiHUX TAyMadeHb HoA0KeHb Koncrurymnii Yipainu, mpote
JKOAHE 3 HUX He CTOCYETbCS «30epe>KeHHs TeHOPOHAY YKPAIHCHKOIO HAPOAY>.
‘IOMy? Cy6’eKTH KOHCTUTYLifHOTO KAOIOTAHHS KOAHOTO Pa3y He 3BEPTAAUCS
AO CyAy 3 IPOXaHHSIM AATH ocl)iuifme TAYMAa4Y€HHS 3MICTY IIi€l KOHCTUTYLiHHOI
Hopmu. Haromicts 3axon Ykpainu «IIpo Koncruryniiinuii Cya Ykpainu>» tpa-
AMIIHAHO 3a60pox—me OpraHy KOHCTUTYLIIHHOI IOPUCAMKIIII CAMOCTIHHO iHilliloBaTH
HPOLIEAYPHUII PO3TASIA TOTO YH iHIIOro mutaHHA B Cyal, 1[0 3araAOM CITPIMOBAHO
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Ha aIOAITU3ALIiI0 HOro AisiabHOCTI. BriM 3akoHOAaBcTBO Ykpainu He 3a60poHsie
Koncruryuifinomy Cyay Yipainu iHiriloBaTi mpoBeAeHHs KOHPEPEHIIIH, KPYTAHX
CTOAIB Ta iHIIMX HAYKOBO-IPAKTHYHHX 3aXOAIB, IPEAMETOM OOTOBOPEHHSI SIKMX
MOXYTb CTaTH COLIIaAbHO 3HAYYIIi YM iHINi aKTyaAbHI TUTAHHA.

Koncrurynist Ykpainu 30608’ s13ye AcpkaBy 3a06e3neuuTH «30€pe>KeHHs T€HO-
¢onpy Yipaincekoro Hapoay>. IIpoTe HanlioHaABHE 3aKOHOAABCTBO MPAKTUYHO
HeE BKa3ye criocobu peaaisanii 11i€i KOHCTUTYLIITHOI HOPMH, BiATIOBiAHO, HE BU3HAYAE
BHA i Mipy BiATIOBiAAABHOCTI 32 HEBUKOHAHHS HABEAEHOTO HOPMATHBHOTO IPUIIHCY.
Hanpukaaa, 3axon Yipainu « OcHOBH 3aKOHOAABCTBA YKPAiHM IIPO OXOPOHY 3A0-
poB’si» Bia 19 aucromapa 1992 p. Ne 2801-XII 06MexXUBCsI AUIIE ACKAAPATHBHUM
npunucoM: « CycIiAbCTBO i AeprKaBa BIATIOBIAAABHI TepeA CyJacHUM i MaiiOyTHIMU
IIOKOAIHHSIMH 32 PiBEHb 3A0POB’s1 i 30epexeHHsI FTeHOPOHAY HapOAY YKpaiHu» . Sk
caMe AeprkaBa (4 CYCIIIABCTBO) Ma€ BIATIOBIAQTH 32 TaKy CBOIO ALSIABHICT — He-
BiaoMo. BiamoBiai Ha e muranHs He Mictuth Hi KpuMinaapHuil koaexc Ykpainu,
Hi Kopekc mpo aaminicTpaTyBHi mpaBonopyuieHHs YKpaiHu, Hi )KOAEH IHIINIL.

HarnionasbHe 3aKOHOAQBCTBO TaKOX HE MiCTUTh BUSHAYEHHS TEPMiHA «TI'€HO-
¢ora>. 3akon Yipainu « OcHOBHU 3aKOHOAABCTBA YKPAiHU IIPO OXOPOHY 3AOPOB sI>»
AMILIE BKa3y€ Ha HEOOXIAHICTD «36epexkeHHsI FeHOPOHAY YKPAIHCHKOTO HAPOAY > .

3arasom Aedinilis «reHoOPOHA > BBEACHA B HayKoBui1 00iry 1944 p. Ernmonsoris
niei Aeininii (BiA TPELbK. «ZENOS> (piA, poauHa, naem’s, HOXOA)KCHHﬂ) Ta aHTA.
«fond» (ocHOBa) MOsACHIOETBCCS SIK CYKYIHICTD yCix poais (TeHiB) oaHi€l rpynu
(HampuKAaA, €THIYHOL), IO XaPaKTEPUIYETHCS SKICHUM CKAAAOM i YHCEABHICTIO.
Brim Koncrutynis Ykpainu Bkasaaa, o MOHATTS « YKPAiHCHKUI HAPOA>» O3Ha-
Jae «IPOMAaASHU YKpPalHM BCiX HallioHaAbHOCTEN > . BigTak eTHiuHi yKpaiHmi, ski
MaloTh IPOMAASIHCTBO YKPAiHM, € HEBiA €MHOIO CKAAAOBOKO YKPAiHCHKOTO HAPOAY.
Yomy HeBip eMHOIO?

YkpaiHLi HaAeXKaTh AO IIEPEAIKY TUX HaLliil, KOTpi 3yMiAU TOOYAyBaTH Ta yTpH-
MaTH CBOIO ACPKABHICTb i AATH Aep>kaBi cBoe HaiiMeHyBaHHs. CAOBHUKOBI AXKepeAa
HEPIAKO HaBiTh OTOTOXKHIOIOTh MTOHATTSA «Hallisi» 1 «AepxkaBax». Hanis sx xoH-
KPEeTHO-icTOprdHa GpOopMa CIIABHOCTI AIOACH, KOTPi 00 €AHaHI MK COOOI0 €ANHOIO
MOBOIO, TCPUTOPIEIO, PEAIri€l0, KyABTYPOIO, BHY TPILIHIMU BUPOOHHYO-CKOHOMIY-
HUMH 3B 5I3KAMH, 2 TAKO>K [ICBHUMH MEHTAABHIUMH PHCAMH, TPAAMIIIIHO CTAHOBUTS
COLIiaABHY OCHOBY YTBOPEHHSA Acp>KaBH. BunsTOK i3 11i€l cuMeTpii cTaHOBUTS, Ha-
npuxaaa, Asctpaais, CIIA, mpoTe 11e JKOAHMM YHHOM HE TPUMEHIITYE 3HAYYIIOCT]
Hauil B AepxxaBoTBOpuoMy mpoueci. Tak, y XIX cr. came Hanist crasa BUCXiAHUM
¢axropoMm yrBopenHs earHol HiMeuunan. O ke, MiljHa Hallist CTAHOBHTb COLIiaABHY
€AHICTB, 3 IKOT BHOYAOBYETBCSI IICBHA ACPIKABHICTb.
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36epexeHHst TeHOPOHAY YKPATHCHKOTO HAPOAY € Pi3HOACIICKTHHM, FOTO pea-
Aisallis 0XonA0E BCi cdpepH CycriabHOTO GYTTs (IIOAITHKA, EKOHOMIKA, €KOAOTIS,
OXOpOHA 3A0POB 51, KyAbTypa Towo). Hapasi kpusosnii cTa 36epesxeHHs TeHOPOHAY
YkpalHCchKOro HapoAy € BKpail KpuuymuM B Ykpaini. Tak, cMepTHicTs B Yipaini —
HaifBHUIIIA cepea YCix KpaiH €BpomH, BOHA BABIYI TEPEBHILY€ HAPOAXKYBAHICTb. 32 IIUM
IIOKA3HUKOM MU BHIIEpeAMAH HU3KY adppurancbkux Kpaid (ITAP, Isines-bicay, Haa).
3a nepios He3aAKHOCTI HACCACHHS YKPAiHH CKOPOTHAOCS Ha IToHaA 10 MaH ocib.

36epexeHHs TeHOPOHAY YKPaiHCHKOTO HAPOAY BUMATAE BiA ACPIKABH KOMII-
AEKCHOTO IIIAXOAY.

ITo-nepure, AepkaBa Mae 3a0€3IIEIUTH CYTTEBE MOKPALICHHS €K0.40217 IASIXOM:
a) BIAHOBACHHSI IIPUPOAHO-CKOAOTIYHOTO (GaAaHCy HABKOAHIUHBOIO CEPEAOBH-
ma; 6) BIIPOBAAJKEHHS 6e3BiAXOAHOTO BHpOGHHuTBa, €KOAOTIYHOI MOAEpHi3alii
BUPOGHULTBA; B) 3260poHH (260 JKOPCTKOTO KBOTYBAaHHSI) BUPOLIYBaHHs arpo-
KYABTYP, 11O HAAMIPHO SHIKYIOTh POAIOYICTb IPYHTIB; I') BCTAHOBACHHS XKOP-
CTKUX EKOAOTI4HHUX CTAHAAPTIB AKOCTi MAAMBHO-MACTUABHUX PEYOBUH i KOHTPOAIO
3a IX AOTPUMAHHAM. TaK, HE3BAXKAIOUH Ha TE, 110 MMTAHHSAMH €KOAOTil B Yipaini
3aiiMa€ThCsl HU3Ka ACPXKaBHUX opraHiB (mpodiabHe MiHicTepcTBO, iHCHEKNiT,
KOMICil, HaBiTh cAy>X6H), IPOTe iX AISABHICTD He cKoopAuHOBaHa. B Ykpaini pak-
TUYHO He IPALI0OE ACPKABHUI KOHTPOAD 32 SIKICTIO ITAABHOTO AASL aBTO (iHIIOTO
TPaHCIIOPTY), HATOMICTb HESIKICHE ITAABHE € HAHOIABIINM AXKECPEAOM 3a0PYAHCHHS
aTMocdepH, 0coOANBO y Beankux Mictax. B Ykpaini gpakTudHo BiAcyTHs paBoBa
IPAKTHKA PUTATHEHHS AO OPUAUYHOI BIATIOBIAAABHOCTI 0€i6, 1110 BUPOOASIOTS,
PeaAis3yroTh UM BUKOPHCTOBYIOTh HesKicHe masbHe. Ipuynnolo oMy cayrye
HaAMIPHO IIOTY)KHE TAPAAMEHTCBKE AODI.

ITo-apyre, AeprkaBa Mae 3abesneauTH 0X0poHY 300p06’s YKPAIHCHKOTO HAPOAY.
Hapasi y cepi 0xopoHH 3A0pOB’s icHye HU3Ka KPUIYLIUX IPo6AeM: a) BKpail
HEe32A0BiABHE QpiHAHCYBaHHS MeANdHOI cdepy; 6) TOTasbHa KOPYILIAHICTS Me-
AMYHOI cdepH, B TOMY YHCAI i Ha MiHicTepchkoMy piBHi. Hampuxaaa, sBosikaHHs
3 BUAIACHHAM AEP>KaBHHX KOLITiB Ha AiKYBaHHS XBOPHX 32 KOPAOHOM, HEBYACHE
IIOAQHHS AOKYMEHTIB Ha IIPOBEACHHSI TCHACPIB i3 3aKymiBAi HeOOXiAHHMX MeANY-
HUX TOBapiB TOIO; B) HEBUIIPABAAHO HU3bKA 3apO0iTHA [1AaTa MEATIPALIiBHHUKIB, 3
OAHOTO 6OKY, a 3 APYTOro — TOTaAbHa 6e3KapHICTh AiKapiB, iHIIOTO MEAIIEPCOHAAY
3a IpodeciiiHi MOMHAKH IiA Yac BUKOHAHHS HUMHM CBOIX O0OB 3KiB; T) BIACYT-
HIiCTh HAAE€KHOTO KOHTPOAIO 32 SKICTIO AiKapChKUX IIPENapaTiB, HAABUCOKI IiHU
Ha HUX IOPIBHSHO 3 €BPOIEHCHKUMHU ACPYKaBAMH, 2 TAKOK PO3MipOM 3apobiTHHX
nAar i neHcii B YkpaiHi; I) BIACYTHICTb y pailOHHMX i 6araTox 06AacHHX AiKapHsIX
YipalHu Cy4acHHX AiaTHOCTYIOYHMX MEAMYHHUX alapariB, BHACAIAOK 4OTO AiKapi
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IPOBOASITH AIKYBaHHsI HawjieHTiB GakTuaHO HaBMaHHL. Lle 0cobanBoO cTocyeThCst
«HeTpaHcnoprabeabHux» xsopux (micast ATTI, incyasry, indapkry Tomo). Tax,
AiKapi pallOHHUX MEAYCTaHOB, AOTPUMYIOUHCH MPUIHCIB BIAOMYMX iHCTPYKIiH,
BIAIIPABASIIOTH XBOPOTO Ha AiKyBaHHsI B 0OAAQCHY YM CTOAUYHY MCAUYHY YCTAHOBY
AMILIE ITICAS ACCSITH AHIB AIKYBaHHSI B PaflOHHIH AIKapHi, HATOMICTb IepPiOA HAMGiABII
€$pEeKTUBHOTO NEPBUHHOTO AIKYBaHHS B)XE BTPAYCHO, [0 IPH3BOAUTH AO BUCOKOI
CMEPTHOCTI XBOPHX B YKpaiHi.

ITo-TpeTe, 36epeskeHHsI TeHOPOHAY YKPATHCBKOTO HAPOAY HEMONCAUBE 8 YMOBAX
sitinu. AeprKkaBa, ITIOAITHKH, AMIIAOMATH, MDDKHAPOAHI OpraHisariii MaloTh AOKAACTH
CIIABHUX 3YCHAB AAsI HETAIHOTO 3aBEPLICHHSI BIfIHU Ha cX0Al Ykpainu. Biiina sabpa-
Aa KUTTs ToHaA 13 Tuc. ocib, mopanens 3a3Haso Maitke 90 Tuc. ocib, a KiAbKicTb
BHYTPIIIHBO NepeMiteHnx ocib nepesuiye 1 man 300 tuc.

ITo-yerBepTe, AcpkaBa Mae 3aIPOBAAMTH JKOPCTKi CTAHAAPTH LIOAO SAKOCTi
npodyxmis xapuysanns. Y kpainax €sponeiicrkoro Coroay, Beauxiit Bpuranii raki
CTaHAAPTH icHYIOTh. B Ispaiai HEBUKOHAHHS CTAaHAAPTIB SKOCTI IIOAO NMPOAYKTIB
Xap4yyBaHHsI TATHE 3a cO00I0 KpUMiHAABHY BiaIIOBiAaAbHiCTD. Lleii AocBip Bkpaii
HEOOXIAHUIA | KOPUCHUIT AAsT YKpAIHH.

[To-1’site, Aep>kaBa Mae 3abesnednTu po6oi MicLsl, IOAINMNTH COyiasbHi
cmandapmu Ta ymosu npayi B Yxpaiti. e A03BOANTD He AMINE CTPUMATH MOTIK
rpOMaApsH YKpaiHH, AKi MaCOBO eMIrpyIOTh 32 KOPAOH y HOIIYKAaX KPAIOro SKHTT
i po6oTu (Hapasi Bxe eMirpyBaso A0 7 MAH 0c¢i6), a i HATOBHUTH KOIUTaMH ACp-
>KaBHUI 6r0AeT, [ leHciHHMIE ¢$onp Yipainu Too.

Koncruryniitauit Cys Ykpainu y Pimenni ig, 22 Tpasus 2018 p. N 5-p/2018
BKasas, wo Koncruryuis Yipainu 30608’ s13ye AepkaBy CTBOPUTH ¢PEKTUBHY CH-
CTeMy COLI{aABHOTO 3aXMCTY PISHHX KaTeropiit oci6, sika cripusiaa 6 y3ropoXXeHHIO
PiBHS IXHBOTO KHTTA 3 pPeaAi3allieo IpaBa Ha AOCTATHIlH XMTTEBUH PiBEHb AAS HUX
Ta IxHiX ciMeit. B Ykpaini Mae 6yTu BiAHOBACHA «IIPHB’sI3Ka>» MiHIMaAbHOI i Mak-
CHMaAbHOI 3apobiTHOI maaTH. BiaCyTHICTB Takol MPHUB’sI3KN — 3A04UH, BHACAIAOK
SIKOTO BiAOYAQCSI KOAOCAABHA ITOASIPH3ALIisi TPOMAASIH YKPaiHU Ha HAA3AMOXKHHX
i BKpaii 6iaHuX. YMHOBHHKU MAIOTh BIATIOBICTH 32 CBOIO aHTHCOLiaAbHY Ta aHTH-
ACPXKaBHY AISABHICTB y Lii cdepi.

IpakTuka noxasye, mwo Kabiner Minictpis Ykpainu ¢paxTidHo irHOpye KOH-
CTUTYLifIHy HOPMY B acIIeKTi 3a0e3edeHHs HUM 3bepexxeHHs reHopoHAy Ykpa-
iHcbKoro Hapoay. Tak, 3akon Ykpainu «ITpo MiHiIMaABHMIT CIIOKUBYME G10AXKET >
Bip 3 aunns 1991 p. Ne 1284—XII Bu3HAYUB « MiHIMAABHUE CIIOXKUBYHI OIOAIKET>
SIK Ha0ip POAOBOABYUX i HEIPOAOBOABYMX TOBAPIB Ta IIOCAYT Y HATYPAABHOMY i
BapTICHOMY BHPa)XEeHHI, 110 3a0e3nedye 3aA0BOACHHSI OCHOBHHX (isioaoriynnx
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i coniaapHO-KyABTYpHUX IOTPeG AtopAuHHM (cT. 1). HanioHaapHe 3akoHOAQBCTBO
30608 513220 Kabiner MinicTpiB Ykpainu saTBepAUTH TaKuil GI0AXKET i IEPETASIAATH
110ro He pialue 0AHOrO pasy Ha I'siTh poki. [Tpore Kabiner Minictpis Ykpainu
15 poxis mocmiab (2000-2015 poku) He HEPETAsIAAB MiHIMAABHUIH CIIOKUBIMI
6roaxer, i autue 11sxkoBrHs 2016 p. ypsia npuiinsis mocraHoBy N° 780, 10 3yMoBHAO
OHOBACHHSI BMicTy MiHiMaabHOTO 610AeTY. [TpoTe OKpy>KHMI aAMiHICTpaTHBHUI
cya micra Kuesa coim pimennsm Bip 25 xitast 2018 p. N2826/3639/17 BusHas
nporunpaBHuMu Aii Minicrepcrsa coriasbnol moairuxu Ykpainu, Minicrepcrsa
OXOPOHH 3A0pOB’s1 Ykpainu, MiHicTepcTBa eKOHOMIYHOTO PO3BHTKY i TOpriBai Yipa-
iHU 3 YOpMyBaHHS MiHIMAABHUX HAOOPIB IIPOAYKTIB Xap4yBaHHsI, HEIIPOAOBOABYHX
TOBaPiB, IOCAYT, 5IKi He BiATIOBiAaI0Th BuMoraM 3akoHy Ykpainu «IIpo minimMaab-
HUH CITIOXXUBYHUH 010 KeT> . OTXKe, I1e TUTAHHS i AOHHHI 3AAHIIAETHCA BIAKPUTHM,
a IIPEACTAaBHUKH BAAAM — HE IIOKApaHi.

ITo-mocre, Aep>kaBa 30008’ s13aHA IPOBOAUTH AKTUBHY 72POCBIMHULEKY Pobonzy
LIASIXOM: @) IPOIIATYBaHHSI 3A0POBOTO CIIOCOOY XKHUTTSI, 06AALITYBAHHS CIOPTHB-
HUX MaliAaHYUKIB, 320€3I1€4CHHS ACPXKABHOTO piHAHCYBaHHsI Pi3HHX CIOPTUBHUX
cexiii; 6) GpiHaHCYyBaHHS COLiaABPHUX PEKAAM IIOAO IIKiAAMBOTO BIIAMUBY KyPiHHS,
aAKOTOAI0, HapkoMaHii Tomo. I IpoTe AeprkaBa ¢paKTHYHO YCYHYAACS Bia IPOBEACHHS
TaKOI IPOCBITHUIBKOI AISIABHOCTI.

Haseaene Buie i HalioHaAbHA NPAKTHKA CBiAYATh, IO ACPIKABA CHCTEMHO
irHOpye cBOi 00OB’SI3KMU B acIeKTi 30epexKeHHs TeHOPOHAY YKPATHCHKOTO HAPOAY,
npore Koncruryniiiunit Cyp Yipainu Mae 6yTH HEMOXHTHUM «aABOKATOM >
YkpaiHcbKoro HapoAy i GessarnepeyHUM rapaHTOM KOHCTUTYLIFHOI 3aKOHHOCTI
B CYCITiABCTBI i AepoKaBi.

3adoposxcus I. 36epexcenns zenofpondy Yipaincorozo napody — xoucmu-
myyitinuii 0008’30k Ypaincoxoi depycasu. Cmammiw npucssero docaionennm
peanizayii Koncmumyyilinoi Hopmu ug0do «30epexcenns 2enogorndy Yipaincvkozo Ha-
pody>. Bemanosaeno, ugo nayionasste 3aK0H00a8CMB0 NPAKMUAHO He BKA3YE CHOCOOH
peanizanii yici KOHCMUMYYitiHOT HOPMU, He BUSHAYAE 810 i MiDY 8i0N08i0arvHOCINI
34 HEBUKOHANHS 1i HOPMATNUBHO20 NPUNUCY. SPOOAEHO BUCHOBOK, Uj0 30EpeNEH S 26H0-
pondy Ypaincoxozo napody sumazae 8i0 depicasu KOMNACKCHO20 ni0X00Y Ma 0X0NAIE
8¢i cepu cycniavro20 wcumms. Y cmammi 3anponoHosano cnocobu 3abesnevenns
NPAKIMULHOL PEANIZAYLL UYLEL KOHCIIUIMYYLUHOL HOPMUL.

Karouosi carosa: zenopond Ypaincoxozo napody, xoncmumyyiiinuii 0608930k
depicasu, pearizanis KOHCIMUMyyitiHux 0006'33xi8 depicasu.
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3adopoxcnas I. Coxpanenue 2enoponda Yxpaunckozo napoda — xoncmu-
myynounas obazannocmsy Ypaunckozo zocydapcmea. Cmamos nocésuena
UCCACO0BAHUIO PEANUSAY UL KOHCIMUTIY YUOHHOTL HOPMBL OTNHOCUTNEALHO < COXPAHEHUS
2enoponda Yipaurckozo Hapodas. Yemanosieno, 4mo HAYUOHANLHOE 3AKOHO0ATNENL-
CTNBO NPAKIMUHECKU He YKA3BLBACH (OCOOLL PEANUAUU IMOL KOHCIMUTIY YUOHHOTL
HOPMbL, He onpedessenm Bu0 u MeEPY 0MBEMCIMBERHOCTIY 34 HEBLINOIHEHUE €€ HOp-
mamusrozo npednucanus. Coerar 661600, 4mo coxpanenue 2enoponda Yxpaunckozo
Hapoda mpebyem om 20cy0apcmea KOMNACKCHO20 NOOXOOA 1 OXBAINBLBAEI BCe CHEPbL
obugecmeenroil yeusnu. B cmamuve npedroncerivs cnocobut obecneuenus npaxmuseckor
pearnsayum Imo KOHCIMUNLY YUOHHOTL HOPMbL.

Karoueswee crosa: zenopond Vipaunckozo napooa, KoHcmumyyuonnas 0053am-
HOCTID 20CY0APCINGA, Pearu3aus KOHCIMUIMYYUOHHBLX 00S3AHHOCET 20CY0aPCmEa.

Zadorozhnia H. Preserving the gene pool of the Ukrainian people is a
constitutional obligation of the Ukrainian state. The article is devoted to the study
of the implementation of the constitutional norm regarding the «preservation of the
genepool of the Ukrainian peoples. It has been established that national legislation
practically does not indicate how to implement this constitutional norm, and does not
determine the type and measure of responsibility for failure to comply with its requlatory
requirements. It is concluded that the preservation of the genepool of the Ukrainian people
requires a comprehensive approach from the state and covers all areas of public life. The
article suggests ways to ensure the practical implementation of this constitutional norm.

Key words: genepool of the Ukrainian people, constitutional duty of the state,
implementation of the constitutional responsibilities of the state.
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IOpiii IPXA

KaHAMAAT JOPHAUYHHX HayK,
3aCAY)KEHUH IOPUCT YKpaIHI/I,

paanux paupexTopa Haykoso-
AOCAIAHOTO IHCTUTYTY

inpopmaruxu i mpaa HATIpH Ykpainu

YAK 343.326

OCOBAHUBOCTI POPMYBAHHA
CHUCTEMMU IIPOTUAII
EKCTPEMICTCBHKIN AISABHOCTI
B YKPAIHI

EdexTuBHa peasisanis Aep>xaBHOI moaiTuky YKpainu B pisHHX cdepax cyc-
MiABHOTO )KUTTSI BUMATa€ BiA OPraHiB A€P>KaBHOI BAAAU, OPTaHiB MiCIIEBOTO CaMO-
BPSIAYBaHHSI, IX IOCAAOBHX i CAY)KOOBHX 0Ci6 HEYXHABHOTO AOTPUMAHHS BUMOT
HaILliOHAABHOTO 3aKOHOAABCTBA. /\MIlIEe AIFOUM Ha MIACTAaBi, B ME>KaX IOBHOBAXKEHD
Tay crocio, mo nepeAGaqui KOHCTnTyuieIo Ta 3aKOHAMH YKpaiHHM, 3a3HadYeHi
Cy0’eKTH MOXXYTb 3a0€3[1€YUTH BUKOHAHHS ACP>KABOKO IIO3UTHBHOIO 0GOB 3Ky
CTOCOBHO YTBEPAKCHHI 1 320€3I1e4eHHS KOHCTUTYLIFHUX IIPaB i CBO0O0A AIOAMHU
i rpoMaAsHUHA.

060p0Ha Ykpainu, 3axXucT ii cyBepeHiTeTy, TepUTOPiaABHOI LIiAICHOCTI i HEAO-
TOPKAHHOCTi, KOHCTUTYILIIHHOTO AAY T IHIIMX )XMTTEBO BAXKAUBUX HAllIOHAABHUX
iHTEpECiB € HE TIABKU OAHI€I0 3 HABAXKAMBILIMX cl)yHKuiﬁ AEPIKaBH, A i CIIpaBoIo
BCBHOTO YKPAiHCHKOTO HapOAY. 36€pexkeHH 1 PO3BUTOK HALIOT ACPKABHOCTI, HaLli0-
HaABHOI caMo6yTHOCTi, CBiAOMOCTI Ta AYyXOBHOCTI, 3MiITHEHHS I'POMAASHCBKOI
3AArOAM MAIOTh 3AIHCHIOBATHCS KOMIIACKCHO SIK OpTaHaMH ITyOAIMHOI BAAAM, TaK i
IHCTUTyTaMM IPOMaASHCBKOTO CYCIIABCTBA, OKpeMUMH rpoMaasiHamMu. Iasxom
CIiBIPalli BOHU CIPOMOYKHi CTBOPUTH HAAIMHY CUCTEMY 3a0e3IeYeHH S HAIliOHAAD-
HOI besmexu VYkpainu, fKa 3AaTHa 3aXUCTUTH AIOAUHY, CYCITIABCTBO i A€pIKaBY BiA
PEAABHUX YU MOTEHLIHHUX 3arPO3 BOEHHOTO Ta HEBOEHHOI'O XapaKTepy.
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Bracaiarox 36p0171H0'1' arpecii Pocificpkoi CI)eAepaui'l', 11O IIPU3BEAA AO AHEKCIl
AsronomHoi Pecriybaixu Kpum ta oxymauii yactunu Aonenpkoi ta Ayrancbkol
o0AacTel, yKpaiHChKe CYCIIABCTBO BIIEpILE 3 4acy 3A00yTTs HE3aACKHOCTI yCBi-
AOMHAO iCTUHHICTB BicAoBAIoBaHHA Hamoaeona I bornamapra npo Te, mo Hapoa,
SIKUH He 6aXkKae TOAYBaTH CBOI apMilo, He3abapoM OyAe BUMYLICHUI FOAYBATH
qy>ky. Bararopiuse HexTyBaHHS HEOOXiAHICTIO POSBUTKY BCix BHAIB 36poiiHux
Cua Ykpainy, iHmux BifickkoBux GOpMyBaHb, TPABOOXOPOHHUX OPTaHiB CTAAO
OAHIEIO 3 yMOB 6e3IepeIKOAHOI BOEHHO]I iHTepBeHLiT pociiichkol croponu. Aunme
3IyPTOBAaHICTb i CAMOBIAAAHICTD YCiX TPOMAASH AAAM MOXKAMBICTb HE AOIYCTUTH
IIPOCYBaHHs arpecopa BIAHO ACpyKaBH Ta IIEPEOPIEHTYBATH HAL[iOHAABHY CKOHOMIKY
i rocnopapcTBO Ha PYHKLIOHYBaHHS B yMOBAX 30pOMHOIO KOHPAIKTY.

OxpiM 3arpo3 y BoeHHiii cdpepi, B YkpaiHi cyTTEBO 301AbIIMAACS KIABKICTb 3arpo3
HEBOEHHOTO XapakTepy. 30KpeMa, 3HAYHO 3POCAA AKTHBHICTb €KCTPEMICTCHKUX
YyIPYHOBaHb IMOAITHYHOTO, PEAIriHOro i HalliOHAABHOTO CIIPSIMYBaHb, 4 TAKOX
€KCTPEMIiCTiB-OAMHAKIB, AKi, CKOPUCTABIINCD COIIia AbHO-TIOAITHYHOIO HecTabiAbHI-
CTIO Ta CKPYTHUM $iHAHCOBO-CKOHOMIYHUM CTAHOBHIIEM I'POMAASIH, HAMAral0ThC
AUCKPEAMTYBATH OpPraHH IyOAIMHOI BAAAM 32AA51 AO0YTTSI BAACHHX ITOAITHYHUX,
COIliaAbHUX, KOPIIOPATUBHUX YU EKOHOMIYHUX AUBIACHAIB.

Kpim Toro, oxpeMi Mi>KHApOAHI TEpOPUCTHYHI Ta EKCTPEMICTCHKI OpraHisanii
BALACHIOIOTH CIIPOOH BUKOPHCTAHHSI TEPUTOPIT HALIOI ACP>KABU AAsL BepOyBaHH:I
Ta IepenpaBACHHs OOMOBHKIB AO KPAiH, Y AKHX BiAOYBaIOTbCsI BOEHHI KOHPAIKTH,
a TAKOXX AAS OpTaHisallil HeAeraAbHHX KaHAAIB TOCTa4aHHs1 30O, HAPKOTHKIB, 3a-
6OpOHEeHHX pedoBHH TOLIO. [HCIIpYyBaHHSM €KCTPEMICTCHKUX YCTAHOBOK y COLyMi
3alIMalOThCS HE TIABKHM HalliOHAaABbHI cy6’€KTH, a ¥ iHo3eMHi CHCHCAY}K6I/I 3 METOIO
3AO0YTTs I€OMOAITUIHHX AUBIACHAIB, 3aXHCTY i IPOCYBAHHS CBOIX HALIiOHAABHHX
inTepecis.

3pocTaHHA KiABKOCTI IIPOSIBIB EKCTPEMIZMY XapaKTEPHE He TIABKH AAS YKpaTHHL.
3 niero 1pobAEMOIO 3ITKHYAUCS ACPXKABHU 3 PI3HUM PIBHEM ACMOKpATII Ta eKOHOMIKH.
Ao excTpeMicTChKOI AISIABHOCTI 3aAy4aIOThCsI HANPi3HOMAHITHILII BEpCcTBU Hace-
ACHHSI — BiA MapriHaAiB AO iIHTEACKTYaABHOI €AITH, BiA MOAOAI AO TIeHCiOHepiB. Sk
crpaBepAnBo 3a3Hadae B. [Iuposkenko, mposBu eKCTPEMi3MY OTEHIIIHHO MOXKYTh
BiAOyBaTHCS B pisHUX cdepax CYCIIABHOIO SKUTTS, a IX PISHOMAHITTSI Ta IHTEHCHBHICTh
0OMEXYIOTbCsI AUIIIE KOHKPETHUM IOEAHAHHSM Pi3HHX $aKTOPIB y BIATIOBIAHKX
COLlaABHO-ICTOPHYHMX yMOBaX. TaM, A¢ HasIBHE HEBAOBOACHHSI ICBHUM CTAaHOM
pedeit, icHye moTeHLiiHa HeGe3MeKa 3aCTOCYBaHHSI €KCTPEMICTCHKHUX METOAIB
AASL BUTIPaBACHHS cTaHoBuma [1, c. 65-66].
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Ha nepexonannst T. AaHbka, )KOAHE CYCIIABCTBO He MOXe OyTH IIOBHICTIO
3aXMIIEHUM Bia ekcTpemismy. IlposBu excTpemicTcbkoi moBeaiHkH crocrepira-
10TbCs1 cepep GyTOOAbHNX PpaHaTIB Ta aHTUIAODAAICTIB, CepeA BIpyIOUHX i Ipea-
CTaBHUKIB My3HYHHUX Tedill. 3araAoM 3arposa eKCTPeMi3aMy BUHUKAE B OYAb-SIKii
CHUTYyallii, KOAH AIOAEH MO>KHA 32 SIKOIOCh BAKAUBOIO AASI HUX O3HAKOIO TMOAIAUTH
Ha «CBOIX>» Ta «iHIIUX>, i IPU IIbOMY Ail «iHIIMX>» CIIPABAATUMYTb BPa>KCHHS
Hebe3MmeKu AAST « 3AaKOHHUX > iHTepeciB «CBOIX>». Byab-siKka pisHHIISI MiXK AIOABMHU
MOKE 33 THX UM iHIIMX YMOB CTaTH NPUYMHOIO KOHPAIKTY MK HuMU. OAHUM
i3 MO>KAMBHX LIASIXIB PO3B’s13aHHS KOHQAIKTY € arpecis oAHi€l 8i cTOpiH w0A0
inmoi. Inkoau s arpecis Moxke HabyBaTH KOPCTKUX Ta HEIPUIHATHUX GOPM,
IO TIOPOAXKYE EKCTPEMisM. ABTOp HArOAOIIYE, 110 IIYKATH PalliOHAABHY OCHOBY
EKCTPEMICTCHKUX Al 6€3IAY3A0, OCKIABKH B OCHOBI €KCTPEMISMY A€XKATb eMOLIiT
Ta KoHpopmism. [Tpu nbomMy AOCAIAHHK 3BEpTa€ yBary, 0 BUTOKH €KCTPEMi3My
ACXaTb B CaMill CyTHOCTI AloAMHH (2, c. 33].

Bapro sBepHyTH yBary, 110 EKCTPEMI3M Y ACPKABaX i3 TOTAAITAPHIM YH KOPCTKHM
ABTOPUTAPHUM PEKUMOM He HabyBae pOpMH BIAKPHTUX MACINTAOHUX IPOTHCTOSIHb
Mi>X COIliaAbHUMU IPYTIaMH, 2 TAKOXK HE BUXOAUTD Ha TPAHCHAIIIOHAABHUH PiBEHb,
OCKIABKH HaHiBHMH PEXHM, 3aCTOCOBYIOUH PENPECHBHY MAIIHHY IPaBOOXOPOH-
HUX OPTaHiB, IPUIIUHSE ¥ 3aPOAKY 200 3BOAUTH AO MIHIMYMy €THI4HI, peairiiiui,
KAQCOBI T2, 0€OOAMBO, OAITHYHI KOHPAIKTH. [HAKOMUCACHHS 11 aKTHBHI IPOTECTHI
Ali, HE32AEKHO BiA IX IPUPOAHU, POSTASIAAIOTHCS K 3aTPO3a PEXXUMY, TOMY BOHU
JKOPCTKO KaparoThCs.

30BciM iHIIO0 € CUTYallisl B ACMOKPATHYHHX ACPXKABaX, Y AKUX BH3HAIOTHCS
IIpaBa AIDAUHU HA BIABHHI PO3BHTOK OCOOHCTOCTI, CBOGOAY AYMKH T2 BUCAOB-
AIOBAaHb, AO3BOACHHUI MOAITHYHUH i peAIriiHUM IAIOPaAi3M Ta HEMA€E LIEH3YPHU.
ExcTpemicT, BUKOPHCTOBYIOUH 3A00YTKH AeMOKpATii i AibepasbHOTO pesxumy
BPsIAYBaHH S, HAMAraloThCs BIACTOIOBATH CBOI, SIK IIPABUAO, ACCTPYKTHBHI IIEPEKO-
HanHs1. [Tpu npoMy ocya 3 60Ky rpoMaAChKOCTI Ta, BIATIOBIAHO, IPOTHAI 3 GOKY
A€PXXaBHUX OPTraHiB BOHH XapaKTEPHU3YIOTh K IOPYLIEHHS IX OCHOBOIOAOXKHHX
IpaB i CBO6OA, FAPAHTOBAHUX KOHCTHTYL{SIMU Ta MDKHAPOAHHMH aKTaMH.

Aocaianuk cydacHoro excrpemiamy O. Bacrabes Buaiasie Taki Horo ocoGAUBOCTI:
3POCTaHHs MACIITAOHOCTI €KCTPEMi3My, IIEpETBOPECHHS OKPEMHX €KCTPEMICTCHKHX
YIPYIOBaHb Y BIIAMBOBi CTPYKTYPHU IOAITHYHOTO KUTTS ; IOCUAECHHS XOPCTOKOCTI
11 6€30TASIAHOCTI Al €KCTPEMICTIB; piI3HOMAHITTS $OPM EKCTPEMICTCHKOI ALIABHO-
CTi; BUKOPHCTAaHHs HOBITHIX TEXHIYHHUX AOCSTHEHD, 32C00IB MaCOBOTO YPakeHHSI
(komMmoHeHTIB XiMiYHO1, 6aKTepioAOTidHOI 36pOi, paAiOaKTHBHUX MaTepiaais);
HparHeHHs AOCATHYTH CYCIIIABHOTO PE30OHAHCY, 3aAAKyBaHHA HaceAeHH:. Bin Ha-
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TOAOIIY€E HA PO3IIMPEHHI iH)OpPMaIiiTHOT0, TAKTHKO-CTPATErivYHOro, piHaHCOBOrO,
iA€0AOTIYHOTO, ICMXOAOTTYHOTO, PECYPCHOTO B3AEMO3B SI3KY MK €KCTPEMICTCHBKHMU
YIPyIOBaHHAMHM B OKpPEMHX KpaiHaX i Ha MixkHapoaHoMy piBHi. Haykosens Taxox
3BEPTAE yBary, [0 3 ypaXyBaHHAM 3POCTaHH 30BHIIIHbOI Mirpallii A0 eKcTpeMizMy
MOKyTb OyTH IIPHYETHI NPEACTABHUKY {HO3EMHUX AcpoKas [3].

QaxiBIli BAOKPEMAIOIOTh TPU Pi3HOBHAM IPOSIBIB €KCTPEMi3MY, SIKi TiCHO
nos’si3ani Mix co6oro. Haitbiabm nommpenum e BigAkpure 30poiiHe Ta iHue Ha-
CHABCTBO IPOTH AEP)KABHOI BAAAHU, A TAKOXK MOAITHYHUX MAPTiH i opraxisanii,
1110 KOHKYPYIOTb Mi>K 06010, IIPEACTABHHKIB [IEBHUX CTHIYHHX i COLIiaABHHUX IPYII
Tomo. Taka ekcTpeMicTChKa AISIABHICTD XapaKTEPU3YETHCS MACOBICTIO YYACHHKIB,
BUCOKHMM PiBHEM OpraHi3allii, SHAYHMMH AIOACBKHMH Ta MaTePiaAbHUMH BTpaTaMHu,
Ae3opraHisaniero QYHKIIIOHYBaHHS CYCIIAPHO-ITOAITHYHHUX iHCTUTYTIB.

Ao Apyroro pisHOBUAY EKCTPEMICTCHKOI ALIABHOCTI HAACKHTD ITiACCIIPSIMOBAHE
PO3MaAIOBaHHSA BOPOXKHEYi M HEHABUCTI 3 Pi3HUX MOTHBIB 3aAAS CTIOHYKAHHA IIEBHUX
eKCTPEMICTCHKHX IPYIL, IX OAHOAYMIIB 260 CITIBYUYBAIOYHX AO 3AIMCHEHHS PaAUKAAb-
HHUX Ailf, y TOMY YMCAi HACUABHUIIBKUX, CTOCOBHO COLIiaABHMX TPYII, MOAITHYHHX
opraHisanii, ki POSIAsSAQIOTECS EKCTPEMICTaMU SIK CYIIPOTHBHUKH 260 BOPOXi
CHAH, IO 3arPO>KyIOTh IxHiM iHTepecam. Lleit pisHOBUA eKCTPEMiCTCHKOI AIIABHOCTI
OXOIIAIO€ KOMITAEKC OpTaHi3alifiHuX i ariTaliffHuX Ail, K TPaBHAO, OB A32HHUX i3:
IPOBOKAI[isIMU HA €THIYHOMY, PEAIrIHHOMY 4M iHIIOMY MIATPYHTI; MOIIUPEHHIM
iael, sKi BUIPaBAOBYIOTb HACUABCTBO, i 3aKAMKAMH AO HbOTO; HACHABHMLIBKUMU
aKIIisIMU IIOAO NPEACTABHHKIB «BOPOXKOI» IPYIH, CIIPIMOBAHUMM Ha GopMy-
BaHHS MaCOBHUX iA€OAOTIYHO Ta IICHXOAOTIYHO iHCIIpOBAHMX PYXiB, OpraHisaiii,
€KCTPEMiCTChKUX BUCTYIIB.

TpetiM pi3HOBHAOM €KCTPEMICTCHKOI ALSIABHOCTI € MACOBaHUH IICHXOAOTTY-
HHUI1 BIIAMB Ha 06’ €KTH €KCTPEMICTCHKOI AISIABHOCTI — II€BHI YCTaHOBH, IEPCOHAA
ACPXaBHUX OPTaHiB, YYaCHUKIB CyCHiABHO-IIOAITHYHMX OpraHi3aliii i 3aXoAiB
TOIO. AASI TAKOTO IIPOSIBY EKCTPEMI3MY HE € HPUTAMAHHUM IIMPOKE 3aCTOCYBaH-
Hs HacHABbCTBA. BiH XapakTepusyeTbcs 3HAYHUM 3aCTOCYBAHHSAM Pi3HOMAaHITHUX
popm iHPpOPMALIIHOTO I ICHXOAOTIYHOIO BIIAUBY HA OPraHH IyOAIYHOI BAAAU 1
HaceaeHHHA (4, c. 13-19].

Ha moe ran6oxke nepekoHaHHs1, IPOSIBH KCTPEMI3MY MOXKYTb CTAHOBHTH PEAAbHY
3arpo3y HalliOHaAbHiH Ge3meni YkpaiHu, OCKIABKH LiASIMM €KCTPEMICTIB 3aA€XKHO
BiA 0OPaHOTO HAIPSIMY AISIABHOCTI €: 3MiHa iCHYI04OTO ACMOKPATHYHOIO KOHCTUTY-
LiHHOTO AaAY HACMABHMIIBKMM IIASIXOM; HE3AKOHHE 3aXONAEHHS AEP’KABHOI BAAAU;
IIOPYLICHHS CYBEPEHITETY i TepUTOpiaAbHOI LiAicHOCTI YKpaiHu; miaopuBaHHs Oes-
IIEKH, CYCIIABHO-TIOAITHYHOT YH COL{{aABHO-€KOHOMIYHOI cTabiABHOCTI Y A€prKaBi;
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PpO3MaAIOBaHHS IOAITHYHOI, PEAIrifHOI, COIIiaABHOI BOPO>KHEYI TOIO; HACHABHE
HaB sI3yBAHHSI CTAHAAPTIB CBOTO MUCACHHSI IHIIMM; IPOTUIIPABHA 3MiHa iCHYI0YOTO
Ta M ATPUMAHOTO a6COAIOTHOIO OiABLIICTIO CLIOCOOY JKUTTSL, PEAIrifHUX YIIOAOOaHB,
uuBiAisaniiHnx 3000y TKiB. EKCTpeMicTH 3arpoXxyioTh He TIABKH OKPEMHM COLIiaAb-
HHUM I'PyIaM 9H iHCTUTYTaM A€pP>KaBH, 32 CIPUATAMBUX BHYTPIIIHIX Ta 30BHILTHIX
YMOB BOHHU 3AaTHI 3HHUILMTU ACPXKABHICTD 1/260 AyXOBHICTb YKPaiHCHKOTO HAPOAY.

Y npoueci AOCAiAXKEHHS TPOOAEM IIOSIBH Ta MOLIMPEHHS €KCTPEMi3My BCTa-
HOBACHO, 10 B YKpaiHi €KCTPEMiCTChKi HOCATAHHSA CIIPAMOBYIOThCS, K IIPABUAO,
Ha Taki 06’exTH:

— ACp)KaBa, CYCIIIABCTBO, IX OKpeMi IHCTUTYTH, cAy>kOOBI 41 I10caa0Bi 0ocobu
OpraHiB A€P>KaBHOI BAAAH, OPTaHiB MiCIIEBOIO CAMOBPSIAYBaHHS;

— iA€OAOriYHI CYyTPOTUBHUKU: NPEACTABHUKU MOAITUYHUX YU TPOMAACHKHX
oprasizaiiii, BiATOBiAHOI IIOAITHYHOI, pacOBOI, ETHIYHOI, PEAITiliHOL, KYyABTYpHOL
260 iHWIOT cOLiaABHOI IPYNH, HILI eKCTPEMICTCHKI yIPYyIIOBaHHS;

— IPEACTABHUIITBA iHO3EMHHUX AECPKaB 260 Mi>KHApOAHMX OpraHisaiii, ix cris-
PpOOITHHKY, YACHH IXHIX CiMei;

— pyxoMe abo HepyxoMe MaiHO, K€ HAACKUTh «BOPOTry» abo MoB’s3aHe 3
HHM, colliaabHa iH$ppacTpykTypa TOLO.

HesBaxaroun Ha Te, 10 Hebesneka IOIMPEHHs IPOSIBIB €KCTPEMi3My BU3HAHA
OpraHi3auielo O6’eananux Harif, OpraHisauielo 3 0e3meKu Ta Cl'Iin06iTHI/IIITBa
B €spomni, Esponeiicekum Coro30M, B YkpaiHi Aoci HeMae epeKTHBHOI CHCTEMU
HPOTHAII ekcTpeMicTchKill AisiapHOCTI. HaBeaeHe cripusie ToMy, mo ekcTpeMicTu
PO36YAOBYIOTH PO3TaAy>KeHi FOPH3OHTAABHI Ta BEPTUKAABHI MEPESKi CBOIX OpraHisa-
11ii1. BiAbIiie TOro, BOHN HaAQrOAXKYIOTB 3B SI3KU 3 MDKHAPOAHUMH €KCTPEMICTCHKIMU
a00 TEPOPUCTUYHUMU OPraHi3alisIMH, TPAHCKOPAOHHHMU OPraHi30BAHUMH 3A0-
YHHHUMH YIPYIIOBaHHAMH. X04a cy6 eKTH 3abe3IedeHHs HalliOHAABHO]I OesneKu
CIIPOMO’KHI CAMOCTIHHO POTUAISITH OKPEMili AIIABHOCTI €KCTPeMICTiB, IpobaeMa
eKCTpeMi3My IOTpebye KOMIIACKCHOTO BUPILICHHS i3 3aAYYEHHSM Ta KOOPAUHALIIE0
3HAYHUX CHA i 32c00iB OpraHiB ACP>KaBHOI BAAAU, OPTaHiB MiCLIEBOTO CAMOBPSIAY-
BaHHA Ta iHCTUTYTiB I'POMAASHCHKOTO CyCIIiABCTBA.

B Yxpaini He icHye HOpMaTHBHOTO BU3HAYCHHSA IIOHATD « EKCTPEMI3M >, «EKC-
TPEMICT>, « EKCTPEMICTChKA ALSIABHICTB », « eKCTPeMiCTChKa opraHisaiis». Hemae
9iTKMX OPi€HTHPIB i3 3a3HAYEHUX NUTAHb i B MDKHAPOAHUX AOrOBOpax YKpaiHH.
HeaockoHara HOpMOTBOpYa poOoTa 3yMOBHAA BHHHKHCHHSI IIPOTaAUH y cdepi
IPaBOBOIO PEr'YAIOBAHHS NMPOTHAIL EKCTPEMICTCBKIN AISIABHOCTI, 11O, HA MOIO
AYMKY, YHEMOXXAHUBAIOE €PEKTHBHY IIPOTHAIIO IIPOABAM EKCTPEMi3MY IIPABOBUMH,
AEMOKPAaTUYHHMH METOAAMH.
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BiacyTHicTb 3aK0HOAaBYOT A€DiHILIII MOHSATTS «EKCTPEMi3M>» 3YMOBAIOE IIPABOBY
HEBU3HAYCHICTB Y TPABOBIAHOCHHAX Y Lil cdpepi, aA)Ke, 3aCYAXKYIOUH EKCTPEMI3M K
SIBULLE, IO 3arPOXKYE HALIOHAABHII Oeameri YKpaiHu, CAy>KOOBHM Ta IOCAAOBUM
0cobaM opraHiB Aep>KaBHOI BAAAM, OPIaHiB MiCLICBOTO CAMOBPSIAYBAHHS BasKKO
BH3HAYUTH, sIKi caMe AISIHHA HeOoOXiAHO KBaAidiKyBaTH sIK eKCTPEMICTCBKI Ta,
BIATIOBIAHO, SIKi 3aXOAM BIIAUBY i mokapaHHs 3actocoByBard. CBiToBa mpakTika
HEOAHOPA30BO MIATBEPAKYBAAA, 1[0 AISTHHA, 5IKi B OAHIH KpaiHi BU3HaHi nposBa-
MU €KCTPEMi3My Ta 3a sIKi 0COOH, 1[0 IX AIMCHUAM, [TIAASTAIOTH IEPECAIAYBAHHIO,
B iHIII i1 KpaiHi TAKUMHU He BBaXKaIOThCs. BiAblire TOro, Ha HUX ITOIIU PIOIOTHCS MEXi
peaaisauii pas Ha cBOOOAY cAOBa, MUPHHUX 3i0paHb, cBo6GoaH iHpopMalil, cBo6oAH
coBicTi Ta BipOCIIOBiAQHHSI, BIACYTHOCTI IieH3ypH TOIO. Y 3B’3KY 3 LIUM TEPMiH
«EKCTPEMi3M>» Ta IIOB’A3aHi 3 HUM IIOHSTTS MOXKYTb TAYMAYUTHCS I10-PisHOMY,
11O HEMPUITYCTUMO B Cy4acHiH A€p>KaBi, A€ AIOATHA BUBHAETHCS HAMBHUIIIOIO COLLi-
AABHOIO L[IHHICTIO.

Koncruryniitnuii Cya YkpaiHu HEOAHOPa30BO BKa3yBaB Ha HEOOXiAHICTb AO-
TPHUMAaHHs HPUHIUITY IPABOBOI BUSHAYEHOCTI K CKAAAOBOI BEPXOBEHCTBA IIPaBa,
3TIAHO 3 SIKUM OOMEKEHHSI OCHOBHUX IIPAB AIOAMHH Ta TPOMAASHUHA i BTIACHHSI
LIUX OOMEXCHb Ha IIPAKTHII AOIIYCTHME AHILE 32 YMOBH 3abeaneueHHs nepeabady-
BAaHOCTI 3aCTOCYBAaHHI IPABOBUX HOPM, BCTAHOBAIOBAHUX TAKUMHU OOMEKEHHSMH.
TobTo 06MeKeHHsT OYAb-SIKOTO IpaBa MOBUHHE 0a3yBaTHCs Ha KPUTEPIsX, sAKi
AQAYTb 3MOTY 0CO61 BIAOKPEMAIOBATH IPAaBOMIPHY IIOBEAIHKY BiA IPOTUIIPABHOI,
nepeabadaTi IPUAMYIHI HACAIAKH CBOET OBeAiHKH [5].

BpaxoByrouu HaBeAcHE, TPOIIOHYIO BBECTH Y IIPAaBOBE IOAE YKpaiHu AcdiHillio
HOHATTA «EKCTPEMi3M>» Ta HOTO IMOXIAHHX IIASIXOM BHECCHHS BIAIIOBIAHMX 3MiH
Ao 3axony Yipainu «IIpo 60porsby 3 Tepopusmom». Tak, mia exctpemismonm,
Ha MOIO AYMKY, CAlA PO3YMITH CHCTEMY IIOTASIAIB, iA€H, IEpEKOHAHD, IIiIHHOCTEH
Ta YCTAHOBOK, CIIPSIMOBAHHX Ha IiAOYPEHHS1, 320X0YCHHSI Y1 BUIIPABAAHHS [IPOTH-
IPaBHOI 3MiHU LMBiAI3aLIHKX 3A00YTKIB, SIKi AOMIHYIOTb Y CYCIIIABCTBI, @ TAKOXK
AEMOKpPaTHYHUX OCHOB IPOMAASHCHKOTO CYCIIIABCTBA Ta/a60 KOHCTUTYLIHOTO
AaAy B KpaiHi.

ExcTpeMicTChKy AISIABHICTH IPOIIOHYIO PO3STASAATH AK IIIACCIIPIMOBAHY Ai-
SIABHICTB 0Ci0, CIIpsIMOBaHY Ha BIACTOIOBAHHsI iXHIiX 1ACOAOTIYHHX YIIOAOOAHD
(nepexoHaHs) y pisHUX cdepax CYCIiABHOTO KHUTTS (KYABTYPHil, eKOHOMI4HII,
€KOAOTIYHIH, MOAITHYHIH, peAiriiHin Tomo) 32 AOTIOMOTOIO IPOTUIIPABHUX AiSHb,
Y TOMY YHCA HEIIPAaBOMiPHOTO IICUXOAOTI4HOTO Ta/260 Gi3MYHOrO HACUABCTBA YU
OOIPYHTOBAaHUX IIOTPO3 y HOTO 3AIMCHEHHI, a00 LIASXOM 3AOBXUBAHHSI IIPABOM
CTOCOBHO IIPEACTABHHKIB COLIiaAbHUX IPYIL, SIKi Ll IOTASIAU HE IIOAIASIOTH 260 3a-
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HEPEYYIOTh, 3 METOIO 3MiHM I[iHHOCTEH, 1[0 iICHYIOTb Y CYCIIIABCTBi, AEMOKPATHYHUX
OCHOB I'POMAASIHCHKOTO CYCIIIABCTBA Ta/200 KOHCTUTYIIIHOTO AaAy B ACPIKaBi.

BoaHouac st He mATpUMYIO TO3MLIIT OKPEMUX HAYKOBL{B, CIIIBPOOITHHUKIB Opra-
HiB A€p>KaBHOI BAAAY Ta XKYPHAAICTIB IOAO KpuMiHaaizanii ekcrpemiamy. Ha Moe
NepEKOHAHHA, TAKa KPUMiHAAI3a1lis XOY i AO3BOASIE 3ACTOCYBATH AO BiATIOBIAHHMX
i3sUYHUX Ta IOPUAMYHHX OCIO 3aXOAU KPHMiIHAABHO-IIPABOBOIO i KPUMiHAAB-
HO-TIPOLIECYaABHOTO BIIAMBY, OAHAK HE BHPpilllye IIpobAeM 1I0A0 IPodiAaKTHKH,
3anobiraHHs Ta HelTpaAisawii ekcTpemMicTcbkux nposiBiB. B oxpemux Bumaaxax ue
HABITb IIPU3BOAUTD AO 30iABIIEHHS KiABKOCTI 0Cib i3 €KCTPEMiCTCHKUMH ITOTASIAAMU,
TOTOBHX AO HACHMABHUIIBKOI OOPOTHOH 32 CBOI LIHHOCTI 3 OIIOHEHTAMH, OCKIABKH
EKCTPEMI3M «3a>» IOPOAXKYE EKCTPEMI3M «IIPOTU>.

Baasxaro, 1o Ali eKcTpeMicTiB € iA€OAOTiYHO BMOTHBOBAHUMHU H OXOIAIOIOTH-
Cs Pi3HUMH CKAAAAMM AAMIHICTPaTUBHUX NMPABONOPYIIEHD YU 3AOYHHIB, a TOMY
BHOKPEMAIOBATH iX B OKPEMMII CKAAA ITPABOIOPYIIEHHS HEAOLABHO. BeTanosAeHuI
eKCTPEMICTCHKHI MOTHB BIATIOBIAHOTO IPOTUIIPABHOTO KAPAHOTO AISIHHSA 1 Gyae
00 TSDKYIHYOK 00CTaBHHOIO [IPU BUSHAYCHH] CYAOM ITOKAPAHHSI AASL BUHYBATOI 0COOU.

Pesyabratu pocAip)keHHs PEHOMEHY €KCTPEMi3My Ta HOTO IIPOSBIB Ha TEpU-
TOpil YKpaiHHU AQIOTh MOXAMBICTb CTBEPAKYBATH IIPO T€, IO EKCTPEMiCTCHKIH
ALSIABHOCTI cIpustIOTh Taki pakTopH, sIK: 1) HECHPOMOXXHICTh OpraHiB My6GAiYHOT
BAAAHU AO IIBUAKOTO BPET'YAIOBAHHS Mi>KTPYITOBHX COIIiaABHUX KOHPAIKTIB pisHOI
reHesy; 2) HeeEeKTUBHI MeXaHi3MU MPOPiAAKTHKH MPaBONOPYLICHb, OCOOANBO
Y MOAOADKHOMY CEpPEAOBHILL; 3) po3yapyBaHHS IPOMAASH Y AISIABHOCTI MiKHa-
POAHUX OpraHisaniif, iKi BUABUAUCH HECTIPOMOXXHHMHU Y3TOAMTHU HAIliOHaABHi
iHTepecH BCiX Aep)KaB-YAEHIB Ta 3aXHCTUTH HACEAECHHS OKPEMOI KpaiHHU Bip 3yx-
BAAUX [IOPYIICHD IIPaB i CBOOOA AIOAMHHU SIK 3 GOKY BAACHOI ACpXKaBH, TaK i 3
60Ky 30BHILIHIX CY6’€KTIiB — IHIINX ACPKAB, ACPXKABHUX YTBOPEHb, MIKHAP OAHHX
TEPOPHCTHYHHX Ta PEAIrifiHO-eKCTPEMiCTCHKUX OpraHisaniii; 4) Aucnponopuiiine
Mai{HOBE PO3LIAPYBAHH CYCIIABCTBA, BIACYTHICTh 00 €KTHBHHX COLIaABHUX AiTiB;
5) AeMOpaAisallis CYCIIABCTBA, ITHOPYBAHHS COLIiAABHUX «IIPAaBHA IPH>, BTpaTa
COLiaAbHUX OPi€HTHPIB; 6) BIACYTHICTh 3araAbHOHAILIIOHAABHOT IACT PO3BHTKY;
7) MOIyAi3M IMOAITHKIB T2 NPEACTABHHUKIB OPraHiB ACpPXKaBHOI BAAAHU, OPTaHiB
MiCIIEBOTO CAMOBPSAYBAaHHS, HEMOXKAMBICTh IIPUTATHEHHA IX AO BIATIOBIAQABHOCTI
(moaiTH4HOT, OPUANYHOI) 32 HEBUKOHaHI 06iusHKM; 8) HUSBKHI piBEHb PaBO-
CBIAOMOCTI Ta IIOAITUKO-IIPABOBOI KyABTYPH; 9) KOPYIILIisl, TOA€PAHTHE CTABACHHSI
AO IIPaBONOPYILEHB, 6e3KapHiCTh 3A04HHLiB; 10) IpomarasnAa KyAbTy HACHABCTBA i
JKOPCTOKOCTI, BiiHH, 6€3AyXOBHOCTI TOIO B iHpOpPMALIIFIHOMY IPOCTOPI ACP>KABH.
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HageaceHe saymoBAIO€ He0OXiAHICTB Y po3pobacHHI B YKpaiHi 3araAbHOACPIKaB-
HUX Ta PETiOHAABHHUX IPOrPaM MOHITOPHUHIY PiBHS COIiaAbHOTIO HANPY)KEHHS
B CYCITIABCTBi 3 METOIO BUABACHHS HA PAHHIX CTaALAX GpaKTOPIB, AKi MOXYTb CTATH
MiABAAMHAMM AASL 33POAJKEHHS EKCTPEMICTCHKUX iA€OAOTIH, SIKi CTIOHYKATUMYTh
AO EKCTPEMICTCHKOI AisiabHOCTI. JoAOBHA poAB y IIbOMY ITpoIieci Mae 6yTI/I BiABEACHA
IHCTUTyTaM rpOMaASHCHKOTO CYCIIiABCTBA, OCKiABKH CAM€ BOHU 3AATHi ONIEPATUBHO
BUSBUTH 3aPOAKEHHS COLIIAaABPHUX KOHQAIKTIB Y CYCIiABCTBI.

BiamoBiaHi opranu Aep>kaBHOI BAAAU Ta OPTaHHU MICIIEBOIO CaMOBPSIAYBaHHS
MAaKOTh KOOPAUHYBATH TaKY ALSIABHICTH Ta Oy TH rapaHTaMU HEAOIYLICHH I €CKaAALIil
3a3HaYeHUX KOHPAIKTIB, BUKOPHUCTOBYIOUH AAS ITbOTO BCi MOXKAHBI AEMOKPAaTHYHI
croco6u i 3acobu, B TOMy 4HCAL IPABO HA 3aCTOCYBAHHS! ACTITHMHOTO HACHABCTBA.
Haaexxno opranisosana criBnpars MiX iHCTUTyTaMH I'POMAaASHCBKOTO CYCHiAb-
CTBA Ta OpraHaMM MyOAIYHOI BAAAM AO3BOAUTH OCTAHHIM OTPUMYBATU CHTHAABHY
iHpopMalilo MPO MOXXAHBI IPOSIBH EKCTPEMI3MY Ha BiAITOBIAHUX TEPUTOPIAX,
110 AACTh MOXKAUBICTh BYACHO BUPOOASITH 3aXOAU BiAIIOBIAHOTO pearyBaHHsI
HA aHTUKOHCTUTYLiMHY Y4 aHTUTPOMAACBKY ALSABHICTb EKCTPEMICTIB.

Te, mo excTpeMi3M € YACTUHOIO AIOACHKOI IIPHPOAH, YCKAAAHIOE IPOTUAIIO
€KCTPEMICTCHKIHN AIIABHOCTI, OCKiABKH HEMOXKAHBO HepCA6a'-II/ITI/I ¥ 3aro6irTu BciMm
iMOBIpHMM BUIIAAKAM BUHHKHEHHS Ta TPaHCPOpMallii BHYTPIilIHBOIO arpeCUBHOTO
IOTEHIiaAy 0cobu y npoTunpasHi AlsiHHs. BoaHoYac, 3HaI09M IpUdnHY i YMOBU
NOSBY Ta NOUIMPEHHS €KCTPEMi3MY, COLIiaAbHO-TICHXOAOTIYHI XapaKTePUCTUKU
eKCTpeMicTiB Ta IX AiaepiB, MOKHA cGOpPMYBaTH €PEKTUBHY HAI[IOHAABHY CUCTEMY
IPOTHUAIL EKCTPEMICTCBKIH AISABHOCTI, IKA ALTHME Ha BUIIEPEAKEHHS, HE AAIOYH
IIAHCIiB €KCTPEMICTCHKHM IACOAOTIAM 3aBOAOAITH CBIAOMICTIO 3HAYHOI KiABKOCTI
TPOMAASH i, IK HACAIAOK, HAAMXHYTH IX HA «T€POIYHi» BYMHKH 3aPAAU «iCTHHH>.
Baaskaro, mo 1151 cucTeMa Ma€ OXOIAIOBATH, 30KpeMa:

1) moCTifiHMI1 MOHITOPUHT PiBHS COLIiaABHOTO HAIIPY>KECHHS B CYCILIABCTBI,
IPOTHO3 TEHACHIIIH PO3BUTKY CYCIiABHHX BIAHOCHH i3 ypaxXyBaHHSM peaAbHOL
HOAITUYHOI, EKOHOMIYHOI, KYABTYPHOI Ta PEAIriliHOI CUTYaIlil B A€poKaBi;

2) CTBOPEHHS H PO3BUTOK Hal[iOHAABHMX, PETiOHAABHHX i MiCLIEBUX IIPOTPaM
LIOAO: a) 3aAYYCHHS MOAOAL AO CIIOPTY, HayKH, KyABTYpPH; 0) 3MeHILCHHS 6e3po-
6iTTs; B) IpOMaraHAM KyABTYPHOTO i PEAIrifIHOTO PiSHOMAHITTS Ta TOAEPAaHTHOCTI;
I) 1podiAAKTUKHU €KCTPEMi3MY Ta 3AOYHHHOCTI 3aTaAOM;

3) BUsIBACHHS T2 HEAOIYILCHHSI AIIABHOCTI: 2) AIACPIB Ta aACTITIB ACCTPYKTUBHHX
PEAIriifHUX KYABTIB Ta ICEBAOBYCHb, PAAUKAABHUX IOAITHYHHX 260 TPOMAACHKHX
opraHisaiii; 6) IpeACTaBHUKIB MDKHAPOAHHUX TEPOPHCTHYHHX 260 peairifiHo-exc-
TPEMiCTCHKUX yTPYIIOBaHb; B) OKPEMHUX iHAMBIAIB, IPyI ocib Ta opraHisanii, sxi
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MIAKOHTPOABHI IHO3EMHUM CIICLICAY>KOaM YM 3aKOPAOHHHMM PEAIriHUM LIeHTpaM
Ta 3AIICHIOIOTh PO3BiAYBaABHO-IAPHBHY AISABHICTB y iX iHTepecax; r) ocif, ski
HaAal0Th GiHAHCOBY, MaTepiaAbHO-TEXHIUHY, OPTaHi3aliiHy YU iHIIY AOTIOMOTY
eKCTpeMiCTaM, IX OpraHisaiisim;

4) 3saAy4eHHS IHCTUTYTiB IPOMAASIHCHKOTO CYCITIABCTBA AO IPOTHALL eKCTpeMisMy
Ta HEAOMYIIEHHS PAAMKAAI3AIil CYCHiABCTBA 32 Pi3HUMM HaIPsAMaMHU;

5) BAOCKOHAACHHS CHCTEMH ACP)KABHOTO YIIPABAIHHS, a TAKOXK IIOAITHIHOT
CHCTEMH CYCIIIABCTBA 3 METOKO 30iABLICHHS TOKA3HUKIB AOBIPH HACEACHHS AO Al-
SIABHOCTI OpraHiB IyOAIMHOT BAAAH.

Cucrema poTHAIT eKCTPeMiCTChKIN AlsiabHOCTI B YKpaiHi Mae po3pobasitucs
Ha miacrasi Crparerii rpoMaacbKol Ge3neKy Ta IUBIABHOTO 3aXUCTy YKPAiHU 3
ypaxyBaHHsM noaoxeHb Crparerii HanioHaAbHOI Gesnexn Ykpainu ta Crparerii
BOeHHOI 6eanexu Ykpainu. HopmarusHo 151 cuctema Mae 6yTu BusHaueHa y Aep-
>KaBHIH POrpaMi 3 MPOTUAIL eKCTPEMICTCBKIH AlSIABHOCTI Ta 3aTBepAXyBartHcs I Ipe-
3HAEHTOM YKpaiHHM 3a MoAaHHAM Paau HartioHaAbHOI 6esmexu i 060p0HH Yipainu.

Caysx6a Gesnexu Ykpainu Mae OyTH BiAIIOBIAQABHOIO 32 PO3POOACHHS 1IbOTO
AOKYMEHTA, AASI 4OTO B 3AKOHAX CAIA AOAATKOBO BUSHAYHTH il IK TOAOBHOTO Cy0 €KTa
npoTHAil ekctpeMismy B Ykpaini. Ao po6oTH Haa BKa3aHOK IPOTPaMOK0 MAIOTh
OyTH 3aAydeHi iHILIi 3aiHTepecoBaHi OpraHuU ACpXKaBHOI BAAAH, OPTaHHU MiCLICBOTO
CaMOBPSAAYBaHHS, IHCTUTYTH TPOMAASHCHKOTO CYCITiAbCTBA.

Ha miacTaBi 3aTBepA KeHOT0o AOKYMEHTA AOLIIABHO Ha PiBHi KaGiHeTy Minicrpis
VkpalHu 3aTBEPAUTH HaIliOHAABHUI NAQH IPOTHUAIT EKCTPEMICTCHKIN AISIABHOCTI
(ma kurraar [Taany Alif IOAO IOTIEPEAIKECHHS BOMOBHHYOTIO €KCTPEMi3My, PO3pO-
6acHoro Tenepaasnum Cexperapem Opranisanii O6’eanannx Hauiii, abo ITaany
AIFl II[OAO IPOTHAIL HACMABHUIIBKOMY €EKCTPEMI3MY Ta paAMKaaisanii, ki BEAyTh
AO TepopHaMy, pospobaenoro Komirerom Minictpis Paau Esponn).

Y Aep>kaBHill mporpaMi Ta HalliOHAABPHOMY IAaHI ALHl IIOAO IMPOTHAIL excTpe-
MICTCBKIiH AISIABHOCTi MAIOTh BU3HAYATHCA ACTEPMiHAHTHU €EKCTPEMi3MY, IPUHIIMIIH,
popmu, cr1ocobu Ta METOAM IPOTHALL €KCTPEMICTChKIN AIIABHOCTI, Cy6 €KTH IIpO-
THAII IPOsABAM EKCTPEMi3MY, PO3MEXYBAHHS iX KOMIIETEHIIiT, HATPAMU B3a€EMOAIL
Mi>K HUMH Ta iHO3eMHUMU MapTHepamHy. I JoBUHHI cTaBUTHCA peaAbHi 1iAld, a 3amaa-
HOBaHi 3aX0AU MaKOTh OyTH $iHAHCOBO, MaTEPiaABHO Ta OpraHisaliiiHoO 3abeaneyeHi
3 BUSHAYCHHSIM CY0 €KTIB, BIATIOBIAAABHHX 3a IX BUKOHAHHSI.
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Ipxa FO. Ocobausocmi popmysanns cucmemu npomudii excmpemicmcoiiti
disavnocmi 8 Ypaini. Y cmammi 6ucsimawwmscs oKpemi npobiemu npomudii
nposeam excmpemizmy 6 Ypaini. Asmop 36epmac ysazy na 3pocmanus na mepumopii
0epincasu aKmuBHOCINI EKCIMPEMICIRCOKUX Y2PYNOBAHD PI3HO20 CHPIMYBAHHI, 4 TNAKONC
Ha 6iacymmcmb HANCHCHO0 NPABOBO20 PE2YAHBANHI npomuaz'i' EXCTIPEMICTNCHKLIL 0i-
2avHocmi. Y pe3yavmani 00cAiONeHHS PeHOMERY eKCTpemizmy BupobieHo nponosuyii
ma pexomendayii 1000 CMmBOPERHS A PO3BUMKY HAYIOHANLHOL CUCIIEMI NPOMUJLL
EXCTIPEMICINCHKLLL disavrocmi.

Karowosi crosa: EKCTIPEMIZM, EKCIIPEMICIICKA disavricms, cucmema npomuaz’i
npoaBam EKCINPEMIIMY, HAYIOHAADHA besnexa chpdi'ﬂu.

Hpxa FO. Ocobennocmu dopmuposanus cucmemst npomueodeicmens Ixc-
mpemucmexoii desmenvrocmu 8 Ypaune. B cmamove ocsemgaromes omoenvioie npo-
Onemvt npomusodeicmens nposeseHuIM Ixcmpemusma 8 Ypaune. Asmop obpaugaem
BHUMAHUE HA POCTN HA MEPPUMOPUI 20CYOAPCINEA AKINUBHOCINIU IKCIMPEMUCILCKUX
2PYNNUPOBOK PASAUAHO HATPABACHHOCTIU, 4 MAKIHE OMMCYIMCINGUE HAONEH AULE20
nPAaB0B020 PeZyAUPOBAHUS NPOMUBOOCUCINEUS IKCIMPEMUCIICKOL EIIMEABHOCIIH.
B pesyavmame uccaedosanus genomena sxcmpemusma 8uipabomanst npedrojenus
U PEKOMEHOAY U 10 CO30AHUIO U PASBUMUID HAYUOHANVHOL CUCTEMDL NPOTNUBOOETL-
CINBUSL IKCTLPEMUCTICKOLL DESIMENLHOCTI.

Kuruesvie crosa: sxcmpemusm, SKcmpemucimckas 0esmeisvnocms, CUCMEMA npo-
MMUB0DCTLCINGUS NPOSIBACHUIM IKCTNPEMUSMA, HAUUOHANLHAS DE30NACHOCIY ViPauHsL.
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Irkba Yu. Features of formation of system of counteraction to extremist activity
in Ukraine. The article deals with the separate problems of counteracting extremism
in Ukraine. The author draws attention to the growth in the activity of extremist
groups of different directions on the territory of the state, as well as the lack of proper
legal regulation of counteraction to extremist activity. As a result of the study of the
phenomenon of extremism, suggestions and recommendations for the creation and
development of a national system for counteracting extremism were worked out.

Key words: extremism, extremist activity, the system 0f counteracting extremism,
national security of Ukraine.
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Engin YILDIRIM el
Vice-President of the Constitutional
Court of the Republic of Turkey

THE TURKISH CONSTITUTIONAL COURT,
HUMAN RIGHTS AND NATIONAL SECURITY

It is the main duty of constitutional courts to protect rights and freedoms
against the threats and to contribute to their deepening and strengthening. These
rights and freedoms, that we aim to protect, have an effect and importance to
ensure the peaceful co-existence of all humanity. It is our duty to uphold universal
values in order to establish the constitutional justice. In order to ensure this, it is
of vital signifance to contribute to the creation of a «universal language» without
localizing the universal concepts.

It is against this background that the Turkish Constitutional Court (4YM)
has been undertaking constitutional review since 1962. As one of the oldest
constitutional courts in the non-western world, its jurisprudence has reflected ups and
downs of the country’s turbulent political history. Long seen as an uncompromising
defender of the status quo, the /Y has recently begun to adopt a more right-based
adjudication. This shift has largely been due to the introduction of the individual
application system, which has compelled the Court to reflect the case law of
the European Court of Human Rights (ECtHR). Unlike abstract and concrete
norm reviews where the Court deals with issues of more abstract nature, the
individual application procedure calls for the Court to pinpoint alleged violations of
constitutional rights by public power and provide the victim with effective remedies.

Prior to the introduction of the individual application procedure, Turkey was
among the countries with the highest number of applications before the Strasbourg
Court. Although the number of applications before the ECtHR declined from an
annual average of about 15.000 cases to a figure of around 1.500 applications, this
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downward tendency has reversed as a result of administrative and judicial measures
taken under the state of emergency declared in the aftermath of the failed July 15
coup attempt.

The AYM's rulings concerning long and undue detention periods, excessive
length of legal proceedings, freedom of expression, freedom of association and
freedom of access to the internet have been generally acclaimed. The Court has
established leading principles that have acquired a quasi-precedent status and its
rulings have accorded well with the jurisprudence of the Strasbourg Court. For
example, when the government blocked access to Twitter, it was on account of
individual applications challenging the ban that the AYM delivered a unanimous
verdict, finding the ban unconstitutional [1]. In Twitter and YouTube judgments,
the Court found a violation of freedom of expression since the restriction was
not prescribed by law [2]. It also stated that the internet and social media play a
crucial role in democratic societies as an extensive and efficient means of freedom
of expression.

The Court did not, moreover, hesitate to find a violation of freedom of expression
in the banning of a book written by Abdullah Ocalan, the imprisoned founder and
leader of PKK, an internationally recognized terrorist organization. The book was
confiscated and banned on the grounds that it propagates and exalts the terrorist
organization’s ideology and actions. Several pages of the book contain a call for
an armed uprising and urges people to resort to violence as a means of struggle, if
a peaceful solution cannot be found on the Kurdish question. Although these are
highly offensive, disturbing and shocking ideas to a large segment of society, the
bulk of the book is concerned with a critical and historical analysis of the Kurdish
problem and its main message is devoted to finding a peaceful solution to the
problem. The TCC reached, with a large majority of 14 to 3, the conclusion that
the confiscation of the book was not proportionate with the legitimate aim of
protecting national security and public order and therefore the applicant’s freedom
of expression was violated [3].

Turkey went through a bloody coup attempt of July 15, which constituted
a very serious threat against the existence of democratic order. The government
declared state of emergency and derogated from the European Convention on
Human Rights. The Council of Europe and other international organs actually
recognized that the coup attempt against the elected government of Turkey was
an attack against the existence of the nation.

The state of emergency raised a great deal of constitutional issues. The most
important of them was the issue of judicial/constitutional review of emergency
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decree laws issued by the Council of Ministers, meeting under the chairmanship
of the President of the Republic. Under normal circumstances, the Constitutional
Court shall examine the constitutionality of decree laws. On the other hand, Article
148 of the Constitution explicitly states that decree laws issued during a state of
emergency shall not be brought before the Constitutional Court alleging their
unconstitutionality. Within this scope, the Court held unanimously that it did not
have the jurisdiction to review the decree-laws issued under the state of emergency.

«Allegation that the decrees having the force of law during the state of emergency
covered unconstitutional regulations is not sufhicient for them to be subject to
constitutionality review. Such a constitutional power should be manifestly granted
for the review of the decree laws introduced during the state of emergency, by the
Constitutional Court. Considering the wording of Article 148 of the Constitution,
the objective of the Constitution-maker and related legislative documents, it is clear
that the decree laws introduced during the state of emergency cannot be subject to
any judicial review under any name whatsoever. A judicial review to be conducted
despite the provision given above is not in conformity with Article 11 of the
Constitution which regulates the supremacy and binding force of the Constitution
and Article 6 of the Constitution which stipulates that no person or organ shall
exercise any state authority that does not emanate from the Constitution.» [4].

The AYM rejected every application on the basis of a strict interpretation
of Article 148 (1), concluding that the original writers of the Constitution had
intended it to completely prohibit judicial scrutiny, a reversal of its own previous
case law. The Court pointed out that decree laws must be subject to judicial review
in a democratic state of law, but the current constitutional provisions is binding
on the Court itself. According to the Court, decree having the force of law and
adopted during the state of emergency would become open for judicial review by
the AYM when they are approved by the parliament by «statute».

The AYM defines the concept of «state of emergency» stipulated in the
Constitution of 1982 as follows:

«Extraordinary administration procedures are administration regimes with
temporary nature that grant more comprehensive powers to public authorities
with the aim to eliminate serious threats and dangers that emerge in cases where
the state or the society or public order cannot be protected with the powers of
ordinary period and which consequently results in serious threats and dangers.» [5].

According to the AYM, these can be applied only when the existence of state
or society or public order is under a serious threat or danger and as long as such a
situation continues to exist. Considering that the purpose of the state of emergency
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regime is «to return to ordinary law order with eliminating the reasons that
obligate the specified regimes at the earliest, the Court states that ‘temporary
and exceptional’ nature of the regime is also an indicator of the legitimacy of
extraordinary administration procedures.» [6]. The Court notes that emergency
regimes in democratic countries are not arbitrary governments that exclude law. The
objective of emergency regimes must be guarding and defending the constitutional
order. This is why, even though emergency regimes grant significant powers to the
executive and considerably restrict rights and freedoms, they are still legal regimes.

Even under the state of emergency people were not deprived of their tight of lodge
an individual application. The effect of the emergency measures on constitutional
complaint had been drastic. First, the complaints to the Constitutional Court
skyrocketed following the July 15 coup attempt. The day before the coup attempt,
the number of pending individual applications before the Court was about 22.500.
After the emergency measures were put in place, the numbers of applications
reached over 107.000 in a year. Accordingly, the Court has received about 80.000
applications relating to the emergency measures. Those applications practically
paralyzed the functioning of the individual application system, considering that
even just reception and registration of them required a tremendous volume of work.

Second, the Constitutional Court faced a formidable challenge to maintain
its well-established rights based approach for protecting constitutional rights and
liberties. This is an inevitable result of the shift from default human rights protection
regime of Article 13 of the Constitution to the emergency regime of 15. During
the state of emergency, the Court adjudicates complaints relating the emergency
measures under Article 15, which allows greater limitation of human rights and
freedoms. Article 15 of the Turkish Constitution stipulates that «the exercise of
fundamental rights and freedoms may be partially or entirely suspended, or measures
may be taken, to the extent required by the exigencies of the situation.» In other
words, any derogation measure must comply with this requirement.

In its pioneering judgment, delivered in July 2018, the TCC stressed that the
public authorities have a very broad margin of appreciation as to the adoption
of policies and means to eliminate the dangers led to the state of emergency, but
they have no unlimited power. The Court pointed out that any interference with
constitutional rights in a state of emergency must meet three criteria set by Article 15.
In other words, the TCC applies a three-level test in a constitutional complaint
if it is related to the emergency measures. First of all, an emergency measure must
not interfere with non-derogable, absolute rights and liberties stated in Article 15
of the Constitution. Secondly, the interference or restriction must not violate the
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obligations under international law. Thirdly, any restriction on derogable rights
and liberties must be required by the exigencies of the situation. The last level of
the test under Article 15 involves the application of well-known constitutional
principle of proportionality.

The TCC first reviews individual applications brought to it according to the
standards of ordinary period and if it comes to a violation conclusion, it checks
whether this violation that could be concluded in an ordinary period is justified or
not within the framework of state of emergency regime. In this regard, it focuses on
whether this deviation is a proportionate one that is absolutely necessitated by state
of emergency and affects the core area. For instance, the Court said that failure of
bringing applicants detained in a coup investigation before a judge for a period of 8
months 18 days after the first trial during the process of state of emergency regime
in 2016 would result in a violation according to ordinary standards but considered
this deviation as justifiable and proportionate due to reasons such as (a) complexity
of coup investigations, (b) dismissed judges and (c) workload of current courts [7].

These applied to the cases of two journalists — Mehmet Altan and Sahin
Alpay — and their long-term pre-trial detention for offences related to terrorism
and the failed coup attempt of 2016. In response to these claims, carefully citing
Strasbourg jurisprudence as well as emphasising that its review is confined to
assessing whether the reasoning of the lower courts for continuing detention of the
journalists was relevant and sufficient, the TCC found violations of Article 19 of
the Constitution (corresponding to Article 5 of the ECHR) and Articles 26 and
28 of the Constitution (corresponding to Article 10 of the ECHR) by a majority
vote of 11 to 6. The TCC highlighted that the reasoning of the lower courts was
not sufficient. Not only the reasons for detention were based solely on newspaper
articles written by these individuals, but also these articles did not convincingly
constitute evidence that the individuals were implicated in the failed coup attempt.

On the other hand, applications were filed to the ECtHR based on the argument
that the TCC did not have the competence to review these norms and therefore
should not be considered as a remedy that should be exhausted. The ECtHR found
these applications inadmissible on the grounds that the TCC could conduct this
review by means of «individual application» instead of «norm review ».

For example, the issue of failure in rapidly reviewing lawfulness of detention in an
individual application filed by a detained journalist was also justified by the ECtHR
with similar reasoning. On the other hand, the ECtHR holded that although the
duration of 18 months and 3 days before the Constitutional Court could not be
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described as «speedy > in an ordinary context, in the specific circumstances of the
case there has been no violation of Article S § 4 of the Convention [8].

In conclusion, constitutions and constitutional courts play very crucial role in
upholding democratic state of law during normal and exceptional times. Indeed,
constitutional courts assume a very difficult yet critical role in states of emergency.
During such times, it is upon constitutional courts to undertake the endeavor for
protecting fundamental rights while respecting the extended authorities of executive
branch under emergency provisions to protect constitutional order.
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Boaoamyup KAMITO
KaHAMAQT IOPUAUYHIX HAYK,
3aCAY>)KEHHH IOpUCT YKpaiHu,
cyaast Koncruryuniitnoro Cyay

Yxpainu y BiacTasmi

IIPABA AIOAUHU I HAIIIOHAABHA BE3ITEKA
Y KOHTEKCTI BOEHHOTO CTAHY
B YKPATHI Y AUCTOIIAAI - TPYAHI 2018 p.:
KOHCTUTYLINHO-TIPABOBI IPOBAEMU

Beryn

Biaomo, 110 mpaBa AIOAMHH, KOHCTUTYLIIFIHA ACMOKPATIis Ta iHII KOHCTUTYLIiHHI
1 Hal[iOHAABHI LIHHOCTi CTOCYIOThCA HE TIABKM LJUBIABHUX, 2 1 BOEHHUX AEPIKaB-
HuX iHcTUTyTiB. Cepea LMX IHCTUTYTIB ocobAuBe Miclle 3aliMa€ BOEHHUH CTaH,
IO CAY>KUTb iIHTEPECAM AEP>KaBHOI 6esmexu, 3aXUCTY TEPUTOPIaABHOL LiAICHOCTI
1 HE3AAEXKHOCTI KPaiHU TOLIO.

IHcTUTYT BO€HHOrO CTaHy B HE3aAeXKHIH YKpaiHi Brepiie 3’ SIBUBCA ITiCAS BHe-
CEHHS 3MiH KOHCTUTYIIIHHUM 3aKOHOM Bi, 14 aroToro 1992 P- AO TPOAOHTOBAaHOL
Koncrurynii Yipainu 1978 p., a rakox B oiniiinomy npoekri Koncrurynii Ykpainu
(‘ICPBCHI) 1992 p.), MIATOTOBACHOMY IIip KepiBHHLTBOM nTpodecopa A. FOspkoBa,
uaena Koncruryniitnoi xomicii Bepxosnoi Paau Ykpainu (1991-1995 poxn).
3roaoMm wueit incTuTyT OYB 3aKpinacHuit y Koncruryuiiinomy sorosopi mix Bep-
xoBHOI0 Papoio it Ipesuaenrom Ykpainu y 1995 p.

Caip 3asHaunTy, o YKpaiHa He BiApasy 3akpilMAa iHCTUTYT BOEHHOTO CTaHY
Yy CBOIi KOHCTHTYLiFHIH cuctemi. Y Aexkaapaniii mpo sep>kaBHUII CyBepeHiTeT YKpa-
inn 1990 p., s5K010 pO3MOYaBCs MPOLIEC YHE3AASKHEHHS AEP>KABH, IIPO BOCHHUI
craH He fmsocs. Sk i B AkTi mpo mporoaoleHHs HesasexxHOCTi Ykpainu 1991 p.
YacTKoBO 1Lie MOXXHA MOSCHUTH IPOrOAOLICHHAM TOTOYACHUM YKPaIHCHKHM ITOAi-
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THYHUM KAACOM AOKTPHHHU HEHTPAABHOIO CTATyCy HE3AAC)KHOI YKpaiHH B 3a3Ha-
ueHiit Aexaapauii i y Konuenuii Hosoi Koncruryunii Ykpainu (depsens 1991 p.).

Kpusa paasiHCBKOI TOAITHYHOI CHCTEMH, TIOB 53aHA 3 ACP)KABHUM IIEPEBOPOTOM
TaK 3BaHOro AepskaBHOro Komirery 3 HapsBudaiHux curyaniit CPCP 19-21 geprs
1991 p., npucKOprAa 3aIPOBAAXKEHHS IHCTUTYTY BOEHHOTO cTaHy B Ykpaii. I1o6
3aXMCTHTHUCS BiA LIBOTO IIEPEBOPOTY, OYAO IPOTOAOLICHO HE3AACKHICTb YKpaiHU
24 cepnHsI TOTO POKY, a BIATAK CTAAO OYEBUAHHM, LIO ACP>KaBi IOTPibeH IHCTUTYT
BOEHHOTO cTaHy. ToOTO B pasi 3arpo3u BOEHHOTO HamaAy B YKpaiHi MaAU BBOAUTH
L€l CTaH AAS TAPaHTYBaHHA 11 6e3mexu, He3aACHKHOCTI I HEAOTOPKAHHOCTi KOPAOHIB.

IHcTHTYT BOEHHOTO CTaHy B Hawiil AeprkaBi 6yB ocTaro4yHO 3akpinaeHuii y Kon-
cruryuii Ykpainu 1996 p. Bianosiaso oo n. 20 4. 1 cr. 106 uiel Koncruryuii ta ii
HACTYIIHUX peAAKLiit, npuitHstux y 2004, 20101 2014 poxkax, [Tpesupent Ykpainu
y pasi 3arposu Hanaay, HeGeanexH Il ACP>KaBHIN HE3aA€XKHOCT] YXBAAIOE BIATIOBIAHO
AO 3aKOHY PIlCHHS IIPO BBEACHHs BOEHHOTO CTaHy B YKpaiHi a00 B okpeMux ii
MICIIEBOCTSIX.

slk BiaOMO, HEOAHOPA30Bi KOHCTUTYLIHHI 3MiHH IIPAKTUYHO HE CTOCYBAAHMCS
IOAOXKEHb IIPO IHCTUTYT BOEHHOTO cTaHy. POAb 1bOTO iHCTUTYTY peasbHO 3MIHMAACH
nicas Pesoatonii IianocTi y 3B’ﬂ31<y 3 BOeHHOI arpeciero Pocificekoi Pepeparnii
nporu Ykpairu. IToairuka Pocii Oyaa mos’s3ana 3 peaaisariero iMnepcbkoi iaeoaorii
«PYCCKOTO MUPa >, 1[0 OQilliifHO IIPOBOAUTHCA CTOCOBHO YKPaiHU AAS SHUILCHHS
ii HaI[iOHaABHOI AE€PKABHOCTI.

Axmo npotarom 1991-2013 poxkis iHCTUTYT BOEHHOTO CTaHY MaB CyTO $pop-
MaAbHHI Xapakrep, T0'y 2014-My i HACTYITHUX POKaXx fI0r0 BBEACHHS — Y 3B 513Ky 3
BilicbkOBOIO arpeciero Pocii Ha ykpaincskomy Aonbaci it HapolyBaHHM 1i 36pOHHHX
cua B okynosaHoMy Kpumy Ta y3p0Bx kopaoHy 3 YKpaiHOI0 — IPAKTHYIHO CTAAO
nuTaHHAM dacy. OAHAK IPaKTHYHE 3aIIPOBAAXKEHHS L[bOTO iHCTUTYTY 3aA€XKAAO
HE CTiABKM Bip IPaBOBHX IACTaB YH IIOAITHYHOI BOAI KEPIBHUIITBA AEPXKABH,
CKiABKH Bip 00’€KTHBHHX CYCIIIABHO-IIOAITHYHHX OOCTABUH.

25 aucronaaa 2018 p. y Hopromy mopi no6ausy Kepuencpkoi nporoku, siky 3
aonomoroto tarkepa Nika Spirit (monepeans nassa — NEYMA) Pocis nepexpuaa
AASL IPOXOAY TPhOX YKPATHCHKHX BiICHKOBHX KOpabAiB B A3oBcbke Mope (#azosocu-
Mo — Y 30Hi BiABHOTO cyaHOMAABCTBa! ), IpukopAoHHi Katepu Pociiicpkoi Pepepanii
IPOTApPaHHAU OAMH i BIAKPHAU BOTOHb Ha YPAXKCHHSI 10 IHIIMX ABOX KOpabAsiXx,
HOPaHUBIIU TPHOX MOPSKIB.

L1a HivuM He CIPOBOKOBaHA aTaKa POCIMCPKUX KaTepiB — 3a MATPUMKH Bili-
CHKOBOI aBiallil TOIO — BBAXKAETHCSA BiATIOBIAHO A0 MDKHAPOAHOIO IpaBa aKTOM
Bifinu. CaMe aTaka i cTaAa IPUBOAOM AASL 3aITPOBAAIKEHHS BOEHHOTO CTAHY B ACCATH
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IPUKOPAOHHHX 00AacTsIX YKpaiHy, 1o MexykoTs i3 Pociero it Teputopisivmu, Ha stkux
nepeOyBaroTh pociiichKi Bilichka (y Tak sBaniit [IpuanicTpoBebkiit MoapaBebKii
Pecry6aini) [1].

I'pakriyno Bxe mocTuii pik imnepcrka Pocist Beae HeoroaomeHy BifiHy IpoTH
HesaaekHOI Ykpainu. 1 6epesns 2014 p. 6esmipcTaBHo it ycyneped ayxy Koncrurynii
Pocii it Mi>kHapOAHO-TIPaBOBUX aKTiB BEPXHsI TaAaTa POCIHCHKOTO MaPAAMEHTY —
Pasa Oepepanii — cBoero mocranosoro Hapsaaa [ Ipesuaenry Pocii B. I'lyriny npaso
BUKOPHCTOBYBATH BilicbKa Ha TepuTopii Ykpainu[2]. JKoAHHX 3BepHEHD A0 ypsIAY
Ykpainu a60 40 OOH uum iHImux Mi>XHAPOAHMX OpPraHisariil 3 MPHBOAY SKHXOCh
sarpos Pocii 3 6oky Ykpainu He 6yao it 6yTu He MOIAO.

ITpaKTHYHO NOMWMPHBIIY Al0 POCICHKOrO IpaBa Ha yKPATHCbKy 3eMAlo (Hi6u
CIIpaBa CTOCYETBCS KOICh MiAMaHAATHOI Teputopii!), Pocist HacipaBai mpoaoB-
XKHMAQ I[OAO YKPalHM KOAOHIaABHY ITOAITHKY IIEPLIMX POKIB PaAsSHCHKOI BAAAH,
KOAH BOHA 6e3LiepeMOHHO HaIpaBAsAa CBOI Bilichka poTH Ykpaincekoi Hapoaroi
Pecniy6Gaixu. BepxoBeHCTBO pocifichkoro mpaBa Hap YKPAIHCBKUM yXKe CTaAO pe-
aABHICTIO B yKpaiHchkoMy Kprmy i aero MackyeThest Ha OKYIIOBAaHUX TEPUTOPIAX
yKpaincekoro AoHbacy.

Pociiicpka iMnepcrka Baapa HapaBasa I Ipesuaenty Pocii mpaso 3actocoBysaru
cuay B Ykpaii, 60 AymMaaa, mo ii 36poiini cuan BectumyTs 601 3a Kpum i Aonbac,
aae Tak He craaocsi. Ha saxuct Ykpainu, Hacamnepes, ykpaiHcbkoro Aon6acy, Bu-
cTynuAn A0OpOBOABYI 6aTaABHOHY IATPIOTHYHOT MOAOAL, IIEPEAYCIM PEACTABHUKH
Hal[jOHAAICTHYHUX OpraHisanii, ski 3aXMCTHAN YacTHHY TepuTOpil AoHerbKol i
Ayrancpkoi 06aacTelt Big poCiiichKOT OKyIawil.

Y yepBHi 2014 p. Ha nponosuuiio B. ITyrina sasnauena mocranosa Paau Peae-
pauii 6yaa popmasbHO ckacoBaHa. 3BuyaiiHoO, wo I Ipesnaenr Pocii He BipsBiTyBaB
PO BUKOPHCTAHHs BiliChbK B YKpaiHi, X04 BOHU BXe TaM OyAaH, 60 He MapAaMeHT
JI0ro KOHTPOAIOE, a BiH — apAaMEHT. Tak Ha 3MiHy BIAKPHTIil arpecii pociiiceka
iMIepchKa BAaAA IOYaAA 3aCTOCOBYBATH AO YKpaiHH PUXOBaHy ribpHUAHY BifiHy.

Biaomo, mo araka pocificekux Karepis 25 aucromasa 2018 p. 6yAa 3AlMICHEHA
LLIOAO TEPUTOPIi YKpaTHH, SIKUMH € YKPalHChKi Kopabai, a 0Tke, BKasaHa [IOCTAHOBA
Pasu @eaepanii Pocii mpakTudHo He Brparuaa cuay. Pociiicbka iMnepcska Baapa
HE [IEPENPOCUAA IIePes, YKPATHOIO 3a IHIIMACHT i3 LIMU KOPaOAsIMY 1 He IIPUTSITAQ
AO IOPUAMYHOI BiATIOBIAAABHOCTI CBOIX IPUKOPAOHHMKIB, 4 HABIIAKH — 340XOTHAA iX.

Immepcespki koaa Pociiicokoi Pepepanil He MPUXOBYIOTH, 11O Y BifiHI mpoTH
YipalHu BOHM CTaBASATH 332 METY 3HUICHHSA HAIIOI HAILiOHAABHOI AE€PXKAaBHOCTI
SIK Takol, 00 MpakTHYHE il ICHYBaHHS CYIIEPEYHUTDb IXHIM MOAITHYHUM iHTEpecam.
I'pusia Asst pociiicbkoi arpecii, 3po3ymiao, GpiKTUBHUI, IPUMITHUBHHH A0 HEMOX-
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AHMBOTO: OyLIIMTO 3aXUCT IIPaB POCiiCbKOMOBHOTO HaCEACHHI YKpaiHchkoro Kpumy
i Aonbacy, sikoMy, 3BHYAITHO, HIXTO HE 3arPOXKyBaB.

3riAHO 3 POCIHCHKOIO IMIIEPCHKOI0 AOKTPHHOIO YKPAiHLi i pocisHu — OparHi
HapOAH, 2 TOMY YKPAIHIISIM He OTPiOHA BAACHA HE3aACXKHA ACPKaBa. 3a L€l
AOKTPUHOKO YKpaiHIIsIM AOCHTh MaTH HamiB3aAexHy Bia Pocii pecny6aiky, mochk
Ha 3pa3ok bisopyci, sk i koaucs — 3a wacis Iersmanmuny, napcekoi Pocificpkoi iM-
nepii i komyHictuyHoro Papsacskoro Corosy — Ykpaina Mae nparjjoBatu He Ha cebe,
a criiBIIpaloBaTU i AOIIoMaraTu OyAyBaTH Ta 3aXHILATH BeAUKy Pocito — omaoT ycix
CAOB'SIHCBKHX HAPOAIB, sIKi HIOHTO OYAH, € i BI4HO OYAYTh IOAITHYHUMM HEBAAXAMHU.

ITpore pociiichka iMIIepchKa AOKTPHHA TAMOOKO CYIIEPEIUTh ACMOKPATUIHUM
iaeam i mpunnunam Koncrurynil Yipainy, mo rapaHTye NOBHY HE3aAEKHICTh
Ykpainu Big Pocii un 6yab-sixol inmoi kpaitu. Koncruryuiiina aooktpuna Ykpainu
BUXOAMTb i3 TOTO, IO YKPAiHCBKHI HapOA — TPOMAASHH YKpaiHH, MiAKPECANMO,
YCiX HAuioHAABHOCIREH, Y TOMY YUCAI ¥ Ti, SIKi IPOXXMBAIOTH B yKpaiHcpkomy Kpumy
i1 Ha Aonbaci, — 3AIICHIOE CBOT CyBepeHHI IpaBa HE3aAEXKHO Bis OyAb-5KOI iHIIOT
AEP>KaBHOI BAAAH, KPiM BAAAU BAACHOI HalliOHAABHOI ACPKABH.

Ormxe, Yipaina, He3Ba)Xkalo4M Ha Te, 1110 iMnepcrka Pocist mpoBoANTS 11040 Hel
KOAOHIAABHY IIOAITHUKY PaASHCBKHX YacCiB, irHOpye ii HaIliOHAABHY AEpP>KaBHICTb,
yce x 36epirae CBiil HesaAeKHHUH cTaTyc i saxuuiae cBoro Koncruryuiio i sakpinaeni
B Hill TEPUTOPiAABHY LIAICHICTD i ACP>)KAaBHHUI CYBEpPEHITET.

Boecunuii cran

Beeaenns ykasom IIpesuaenta YkpaiHu BOEHHOTO CTaHy B A€CATH 00AACTSIX
Ha repioa i3 28 aucronasa mmo 26 rpyars 2018 p. Ta H0ro 3aTBepAXKCHHS apAa-
MEHTCHKUM 3aKOHOM, IO CYyTi, 03HA9aA0 PeaAisallilo HOBOrO AASI ACPKABU CIIEHA-
pito Ti koHcTHTYLiNHOrO PyHKIiOHYBaHH:. BaacHe, 1151 HOBU3HA i o6yMOBA10€
HEOOXiAHICTh MOTAHOACHOTO BUBYECHHS POAL PO3TASIAYBAHOTO KOHCTUTYLIIHHOTO
IHCTUTYTY Ha MPaKTHIIL.

Ik BKa3yIOTh PE3yABTATH COIIIOAOTIYHUX OMHUTYBaHb, AASI POCIHCHKUX TPOMa-
ASIH KOHCTUTYLIIIHO OOIPYHTOBaHE BBEACHHS YKPAiHOI BOEHHOTO CTaHy OyAO
HPaKTUYHO PiBHOLIHHE... orosoureHH:o BiitHu Pocii! He ouBno, mo nmonap 90 %
IIUX I'POMaASIH Yepe3 BBEAECHHS TAKOTO CTaHy 3BUHYBATHAU YKPaiHY B arpecUBHIN
BOEHHIN MmoAiTuIi!

I 11e 3a ymoB, 110, 32 AAHUMH YKPaIHCBKOI PO3BiAKH, Ha KOPAOHAX 3 YKPaiHOIO
Pocist 30cepearAa HAATIOTY>KHi 36poOiiHi cuan it Texuiky (Apyra apmis y csiTi!),
AKi 6yAb-5{1<o'1' MHTi TOTOBi AO OOHOBHUX Aill Ha TepUTOPii He TIABKH YKpalHH, a i
cyciaHix i3 Hamu kpain €Bponericbkoro Corosy! 3a Takux BificbKOBO-ITOAITHIHUX
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YMOB POCIHCBKI iMITepiaAicTH IPaKTHYHO MAIOTh PO3Bs3aHi PYKH, 100 3aBAATH
YAQpIB IO YKPaIHCHKUX BiliCHKOBUX i HEBIICHKOBUX ITiASX.

BBeAcHHSA BOEHHOTO CTaHy — Ii€ 3aBXAU aKT, IKHH Ma€ BIATIOBiAATU HE TIABKH
popMaArbHUM, a i 00 €KTHBHHUM CYCIIABHO-IIOAITHIHUM OOCTaBUHAM. AAsI KOH-
CTUTYLHHOCTI IIbOTO aKTy BAXKAMBHUMH € BUMOTH LIOAO HOTO criiBMipHOCTi (11po-
nopuiﬁHOCTi) Ta CBOEYACHOCTI TOIIO.

Biamosiano Ao Ykasy IIpesuacnra Yipainu «IIpo BBeAcHHS BOEHHOrO cTaHy >
Bia 26 anucronapa 2018 p. itoro miacraBamu €:

a) 4eprosuii akT 36poiiHoi arpecii 3 6oxy Pociiicpkoi Peaepanii, mo BiabyBcs
25 aucronasa 2018 p. y paitoni Kepuencokoi mporoxu npotu kopabais Bificeko-
Bo-Mopcekux Cua 36poitnux Cua Ykpainu, 1o MaB BaXKKi HACAIAKH;

6) inuti arpecusHi Aii Pociiicbkoi @eaeparii B AsoBcbkomy Ta YopHoMy MOpsix;

B) HasBHA 3arp0O3a WIHPOKOMACIITAOHOIO BTOPrHEHHs B YKpaiHy 30pOoiHuX
cua Pociiicpkoi Peaepauii Ha Tal okynanii Pocificskoro Peaepaniero ABTOHOMHOT
Pecniy6aixu Kpum i vactunn Aonenpkoi ta Ayrancskoi obaacteit.

AHaAi3 yMOB Ta 00CTaBHH BBEACHHs! BOEHHOIO CTaHy B YKpaiHi BKasye Ha Te,
1110 3a3HAYCHMUI yKa3 OyB criiBMipHUM (IIPOIOPLIHIM) THM 3arpO3aM, L0 iCHYBaAU
AAST Ge3TeKH, HE3aACXKHOCTI H TepuTopiaabHOI HisicHOCTI Ykpainu. OueBuaHo,
IO Y BIATIOBiAb Ha KEPYEHCHKHUH IHIIMAEHT YKpalHa He MOTAA ALATH 32 pEOAAABHUM
IPUHLUIIOM Zalion, TOOTO aHAAOTIYHO TOMY, SIK YHHHUAM — 32 BKa3iBKOKO 3TOPH — po-
CiliChKi IPUKOPAOHHHKH LIOAO YKPalHCHKUX BilicbKOBHX Kopabais. Pocist Tiabku it
yekae, mob VYipaiHa Aasa cepitO3HUI IPUBIA AAS TOTO, 1106 32A15TH CBOIO BilICBKOBY
IIOTYTY, POOASH BUIASIA, IO BOHA HIOUTO 3axHIaeThCs!

CpboroaHi A0AsI yKpaiHCBKHX BiFICBKOBHX MOPSIKIB 32 A€XKUTD BiA MO3ULT yKpa-
THCBKOI BAaAH, aAe 1 6iAblIIE — BiA MIATPHMKHU €BPONEICHKHX T2 AMEPUKAHCHKUX
ypHHUKIB. Taka mosurist — 1e He MPOsIB YKPalHCHKOI MEHIOBAPTOCTI, K MOXE
3AATHUCA, A peaAbHa OliHKa Mo>xauBocTel. [IpoTe y BupimenHi 1150ro nuTaHHA
Yikpaini Mae Haaexxatu nepiuicts. CaMe MU MaeMo iHiL{F0BaTH Bech HAOIP MOAITHYHUX,
AUIIAOMATHYHUX, IACOAOTTYHHX, IHTEACKTYaAbHUX Ta {HIINX 3aCO0iB pearyBaHHsI
Ha arpecusHi Ali Pocii. OAHnM i3 HuX 6YAO BBEACHHSI BOEHHOTO CTaHY sIK 060pOH-
Horo 3axoAy I IpesuaenTa Yipainu it mapaaMeHTY, 10 6yB HeOOXiAHUM i AOLIIABPHUM.

Toai Mix apMi€lo, ACP)KaBHUM aIapaToM i CyCIiABCTBOM B YKpaiHi ckaaracs
HanioHaAbHa 3aaroaa. IIpore tak Oyao He 3aBxau. 3okpema, y 2014-2016 poxkax,
KoAHU YKpaiHa Liie He MaAa AOCTaTHBOTO AOCBiAY 60POTBHOU 3 POCIiiCbKOIO arpeciero
11 OKYITAlli€l0, a TAKOXX HEAOCTATHBOIO Oyaa MiXKHapoaHa miatpumka. OueBUAHO,
1110 TOAI L1i€] 3Aaroan 6paKyBaAo, i BBEACHHS BOEHHOTO CTAHY MOTAO CIIPOBOKYBATH
3aiiBe POTUCTOSIHHS B CYCIIIABCTBI: TpOMaAsiHM 6osiancs 6, o B HUX BiAbHpa-
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TUMYTb TPAHCIIOPTHI 3acobu, He MOKHA OyAe 3HATHU rOTiBKY B 6aHKy Towo. Tox
AASL TIPOTHAILL pOCifchKil arpecii Ha ykpaiHcbkoMy AoHOaci yMHHA BAaA2 0OMEXKHU-
aacst BipoBapskeHHsiM ATO (AnTutepopucruanoi onepauii), mo y 2018 p. 6yaa
tpancpopmosana B OOC (Onepariro 06’ epHaHUX cHA).

Y nepioa 32014 p. mo 2018 p. unHHa Aep)KaBHA BAAAA He TiABKH 3a0e3IIedyBasa
060poHy YKpaiHH Bis pOCIicCbKUX arpecopiB, He MiAAAKYHCD Ha IX Tpy6i mpoBoKauii,
a i 3MiLIHIOBaAA THA, BIAHOBAIOBAaA2 EKOHOMIKY, IIATPMMYBaAa AEMOKPATHYHI KOH-
CTUTYLIIMHI IHCTUTYLIIT 1 HAAATOAJKYBAAA COLIiaABHO-KYABTYPHE )KUTTS YKPaiHIIiB.
e a0 cBOI pesyAbTaTH, siKi MOTAH 6 OyTH 3HAYHO KPAIIMMH, KO yKpaiHChKa
BAaAa OiAbII Pp€aAbHO 3aliMaAaCs BTIAGHHAM y XKUTTS 3acap KOHCTUTYLIMHOIL Ae-
MOKpaTii, HacaMIepeA HAPOAHOTO CYBEPEHITETY, MOAITHYHOI BiATIOBiAAABHOCTI
OpraHiB A€p)KaBHOI BAAAH, IPIOPUTETY TIAHOCTI ¥ IIPaB AIOAMHH, 320€3IIeICHHS
CoLiaAbHO-€KOHOMIYHOTO PO3BHTKY KPaiHH, a TAKOX 6OPOTBOO0I0 3 KOHCTUTYLIHHUM
HiTiAi3MOM i HOTO HacAiAKaMHU — KOPYIILII€IO TOILO.

Orxe, xoau B aucromaai 2018 p. ykpaiHcbka BAapa BBeAa TUMYACOBHIH
(1a 30 AHIB) BO€HHUIA CTaH, BOHa 6yAa IIEBHOKO MipOIO BIICBHEHA, L{0 BOPOT HE 3MOXKeE
Hi IpopBaru $pOHT Ha yKpaincbkoMy AoHOaci, Hi BAAIITYBaTH «pedepeHAYMH >
3a HOBI «HapOAHI pecry0OAiku» B MBACHHO-CXiAHMX 0bAacTsx Tomo. Leit cran
BUKAMKAB y 0iCHYBaTHX POCIICPKUX IPONAraHAMCTIB AOKTPHHH YMHPOTBOPCHHSI
VKpalHH LIOK, BiA SIKOTO BOHH TPHUBAAHM YaC HE MOTAH BIAIHTH.

Sk BiAOMO, 3aXHCT CyBepeHiTeTy i TepUTOpiaAbHOI LiiAicHOCTI Yipainu, 3abeame-
YeHH 1l eKOHOMIYHOI Ta iHpopManifiHO] Ge3neky € HallBaXAMBIIIUMH PpYHKIIIMU
ACPKaBH, CIIPABOIO BCbOTO YKPaiHChKOro Hapoay (4. 1 cr. 17 Koncruryuii Ykpaitn).
ITicast PeBoaronii IiaHOCTI HapoA AIFICHO CTaB Ha 3aXHCT CBOEI HAI[iOHAABHOI ACP-
XKaBH, a TOMY BilicbkoBa arpecis Pocii Ha ykpaiHcbkoMy AoHGaci He Ma€ SKOAHUX
BilICbKOBO-TIOAITHYHHUX IepcriekTuB. JacTuHa pociichkoro icreOaimmenTy ne Aobpe
PO3yMi€, aA€ MYCUTh MUPHUTHUCS 3 arPECUBHOIO MOAITHKOIO iMITEPCHKOI AEPIKaBHOI
BAaAH, 00, SIK [IOKa3ye PHKAAA i3 ono3uniiiHum oairapxom M. XoA0pKOBCbKHM,
Hebeaneka AAsl 0cOOHCTOI CBOOOAM i IpaBa IPUBATHOI BAACHOCTI YaTye I Ha Ay-
XKe-Ay)Ke GaraTux pocisH.

€AHICTb PPOHTY i THAY, IKY ACMOHCTPYBaAa YKpaiHa IiA 4ac BBEACHHS BOEHHOTO
CTaHy, HE MOTAQ He CTPUMYBATH POCIHCHKOro arpecopa, IKUi 3po3yMiB, 11O Ma€
CIIpaBy He AMLIE 3 GaTaAbOHAMH AOOPOBOABLIB, 5K Ii¢ OYAO Ha IOYATKY BiliHH,
a 11 i3 HEMOraHO OCHaLIEHUMU Ta MiAroToBAeHUMU 30poitnumu Cuaamu Ykpai-
HU, BOAOHTEPAMH, OAArO