ISSN 2519-4666. Filosofs'ki ta metodologi¢ni problemi prava. 2022. Ne 2 (24)
dinocodcbki Ta MeTogomnorivHi npobnemu npasa

YOK 340.12+342.4(477) doi: https://doi.org/10.33270/02222402.27

Muxeernko FO. M. — acnipaHT kadeapun dinocodii npasa Ta opuanYHOT norikm HauioHanbHOT akagemil
BHYTPILLHiX cnpaB, M. Kuis
ORCID: https://orcid.org/0000-0002-0466-9428

Yyactb KoHcTUTyuLinHOro Cyay YkpaiHu B HoBeni3auii KOHCTUTyLi
(cnpo6a dinocodpcbKkoro niaxoany)

AxkmyanbHicmb. KoHemumyujiHa peanbhicmb 6e3rocepedHbo 8naugac Ha eapaHmyeaaHHs ma 3abesnedyeHHs npas
i ce0b0d ocobu, hyHKUioHysaHHs Oepxaeu U cycrinbcmea. Ii smiHa € rosakoHcmumyuwidHull cnoci6 (euxid opaaHy
OepxxasHol enadu 3a MeXi KOHCMUmMyUilIHO 8U3HaYeHUX NOBHOBAXEHb, 3aCMOCy8aHHs1 HEKOHCMUMYyUiliHo20 3aKkoHy abo
3acmocyeaHHsa 3aKoHy makuM YuHoM, wo He eidnosidae KoHcmumyuyji Ykpainu), ceiduumpb npo HaseHicmb npobnemu,
fKa nompebye po3e’azaHHs, 30Kkpema 3acobamu KoHcmumyuiGHoi ropucdukyii. KoHemumyujtinul Cyd Ykpaitu 3a ceoim
KOHCMumyuyjliHum cmamycoMm € opaaHoM, fKul noknukaHul nonepedxamu, 3acmepizamu U po3g’azysamu 6idnoeioHi
npobnemu, y npoyeci ma 3a HacniOKoMm 4020, K npasuno, 3’acogyembcss ma opMymoemsca 3micm 8i0noeidHoz20
KOHCMuUmyUjliHo2o peayntogaHHs, HopM-fipuHyunis, «Oyxy» OCHo8HO20 3akoHy YKpainu, 3aedsaku YoMy 8idbyeaecmbcs ix
Hogenizayjsi. BoOHoyac yell opaaH, meopayu npaeo, Mae Oismu e Mexax KOHCMmUMmMyUilHO 8U3HaYeHUX NO8HOBaXEHb,
abu, eidnogidHo, He cmamu cy6’eKmMoOM 8HECEHHS KOHCMUmYyUiUHUX 3MiH Yy HeKoHcmumyuilinul crnocib, nepebuparoyu
Ha cebe ponb 3akoHolasgyol abo ycmaHoedol enadu. Kpim mozo, wjob 6ymu crnpuliHImolo CycrinbCcmeom,
neaimumisoeaHoro, Hogenizaujs KoncmumyujtiHum Cydom YkpaiHu KoHemumyyii YkpaiHu mae 6ymu He nuwie 1opuduyHo
0brpyHmosaHoio, ane U doknabHO NOSICHEHO, OCKinbKU [ Halikpawy piweHHs bydb-koeo opaaHy enadu, 3a ymosu ix
HEePO3YMIHHS ma HecrpuliHamms CycriibCcmeoM, MOXymb nepemeopumucsa Ha ikyjto abo Hasimb cmamu fpUYUHO
KOHCmumyvujtiHoao koHepnikmy. Memoro cmammi € komnnekcHe docnidxeHHs yyacmi KoHcmumyujlinoeo Cydy Ykpainu
8 Hosenizauji KoHcmumyuji Ykpaitu. Memodonoein. Y OocnidxeHHi 3acmocogaHO KOMIINeKC 3azailbHOHayKosux i
cneujanbHux Memodie ni3HaHHS, 30KpeMa aepMeHesmuyHUl, ¢hopManbHO-noeiyHul, cucmeMHO-byHKUjoHanbHUL.
Haykoea HosuszHa. Y cmammi JdocnidxeHo numarHa yyacmi KoHcmumyuyiliHozo Cydy Ykpainu e Hoeenisauji
KoHemumyuii YkpaiHu, okpecneHo Mexi, 3a fKi 6iH He MoXe euxodumu, ma eU3HauyeHo 3anobiXXHUKU 6i0 nepebpaHHs
HUM nosHogaxeHb. Pesynbmamu JdocnidxeHHs. CxapakmepusoeaHo chopmu y4acmi KoHcmumyujliHoeo Cydy e
Hogenizayji OcHO8HO20 3akoHy YkpaiHu, HagedeHO oKpemi npuknadu Hoeenisauyi ma eidnoeidHi HacioKu.
BacmepexeHo 8i0 Hebesneku nepemeopeHHs KoHcmumyuitiHozo Cydy 3 opaaHy KoHcmumyuitiHoi topucAukyfi Ha maxud,
wo nepebupae Ha cebe posib 3akoHodaguoi abo ycmaHoesyoi enadu, HasgeaHo MoXuel 3arnobixHUKU eid y3ypnauii npasa
opaaHoOM KOHCmumyuitiHoT topucAuUKUi; Ha2onouleHo Ha eaxusocmi opuduyHozo obrpyHmyeaHHs ma, 3a HeobxidHocmi,
nosicHeHHs 30ilicHeHol Cydom Hosenisauji OcHO8HO20 3akoHy YKpaiHu 3 Memoto ix neaimumauyji cycrninbcmeom |
neaimumisayii iHwumMu opaaHamu nybniyHoi enadu. lNpakmuyHa 3Havywlicms. CoopMynboeaHi € cmammi 3ayeaau
wodo Hebesneku nepemeoperHHs KoHcmumyuyjliHoeo Cydy YkpaiHu 3 «oxopoHUs» OCHo8HO20 3aKkoHy YKpaiHu Ha opaaH
3 HeobmexeHoro enadoio meopumu npaso, 3acmynuewilu 3akoHodasuyy U ycmaHosuy enady, abo CMeEOpeHHs &
cycninbcmel makoao HeaamueHo20 ys8NeHHs [po opaaH KOHCMUmyUiliHOT topucdukyji, crnpsamoeaHi Ha 3MiHY,
yBockoHaneHHs topuduyHoi npakmuku Cydy. HadaHo nponosuyjii ujo0o HeobxiOHocmi obrpyHmMyeaHHs ma MOSICHEeHHS
paxkmie Hoseniszauii Cydom KoHCmMuUmyUiiHUX npunucie i HopM-npuHyunie.

KniouoBi cnoBa: HoBeni3alis; KOHCTUTYUiiHa OPUCAMUKLIA;, KOHCTUTYLiiHA peanbHICTb; KOHCTUTYLiRHa KynbTypa;
nNeranisauis; neriTMmisauis; npeporaTuBHi MOBHOBAXEHHS; KOHCTUTYLIAHWA KOHTPONb.

Bctyn OcobnmBoro 3HavyeHHs B npoueci HoBenmizauil

HogerizaLjisi KOHCTUTYLiT YKpaiHN — OHOBMEHHS i OcHoBHOro 3akoHy YKpaiHu HabyBae KOHCTUTYLiNHUNA
MOBHICTIO 4M 4acTkoBO (Big nat. novus — Hoswit; | CYA pr?THVL KA 3abesneyye  BEPXOBEHCTBO
HeByBanuii; novellus — HOBITHIl) — € ii iMaHeHTHolo | KOHCTUTYUIT YkpaiHu, posB'isye nuTaHHA  LWoAO
BMACTUBICTIO SIK JKWBOTO, Ail04Oro opraHismy, OCHOB- BiANOBIAHOCTI T 3aKoHIB YKpaiHu Ta B nepeadaveHnx
Horo 3akoHy YKpalHu, LU0 € FOMoBHUM Xeperom | HEIO BUnajkax iHLIJI/IX. alqu, 34ilicHIOE '|'|'_o¢)iL|,_i|7|He
HalioHanbHOT MpaBoBOi  cucTemMu, nigrpyHTsIM | TYMAYEHHS, a TakoX iHLi NOBHOBAXKEHHS BiANOBIAHO
MOTOYHOrO 3akoHojascTBa [1], 3 BepxoseHctom | AO KOHCTMTYUii Ykpaihu (4. 1 cT. 147 Konctutyuii
i GesnocepeaHbOIO Jiclo B NPaBO3acTOCYBaHHi Ykpainu, cT. 1 3akoHy YkpaiHu «[Mpo KoHCTUTYUiRHMIA

KOHCTUTYLLIHUAX MPUMINCIB, HOPM-MPUHLMNIB. Cya YkpaiHu»); € «oxopoHuem» OCHOBHOTO 3aKoHy
Mpouec HoBerisayuii  KoHcTuTyuii  Ykpainm | YKpaiHu.

TpUBaE NOCTIHO BiJ MOMEHTY i yxBaneHHs. LUnaxu, MeTolo cTaTTi € KOMNNeKcHe AOCHIMKEeHHA

topMu, cy6’ekTH, Hacriakv HosenizaLii OCHOBHOTO yyacTi KoHcTtutydinHoro Cyay YkpaiHu B HoBenizauii

3aKkoHy YKpaiHu € pisHUMM, sk | cTaBneHHs | KOHCTUTYLIT YKpaiHu.

cycninbCcTBa, 30KpeMa i npodeciiiHe (NpaBHUKIB) A0
BiANOBIAHUX HOBEenN, 1X CNPUWAHATTA, NPUAHATTS, Ta,
BiANOBIAHO, NOAanblle 3aCTOCYBaHHA.
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MaTepianu Ta meToau

CTaH HayKoBOro onpauoBaHHsa npobnemu.

MuTaHHa KOHCTUTYUINHOro cTatycy Cyay, 3okpeMa
AK TBOpUSA MpaBa, SK y4yacHWKa MpoLecy BHECEHHS
3MiH 40 OcHoBHOro 3akoHy YKpalHu, WO LWISXOM
HadaHHa OIUiIHOrO TRyMayeHHs KOHCTUTYLiNHMUX
HOpM, hOpPMYNIOBaHHS IOPUANYHUX MO3MULIA WOAO HUX
B KOHTEKCTi po3rnsgy cnpaB  KOHCTUTYLiAHOMoO
NPOBa/PKEHHS, Y TOW 4K iHWwMIA cnocid dopmye
KOHCTUTYUIAHY  peanbHiCTb, Yy pi3HUX acnekrax
JocnimkyBanu Taki HaykoBui, sk FO. I'. Bbapabauy,
C. I. Tonosatun, M. B. Koctuubkuin, B. B. Jlemak,
B. ®. Onpuwko, C. B. PisHuk, M. B. CauuH, I. [. Cni-
AeHko, B. M. Wanoean, C. B. Wesuyk, 0. C. LemLuy-
yeHko, J1. M. KO3bKoB Ta iHLLi.

Y npoueci niarotoBku cratti 3 MeToIo
3abe3neyeHHs LiniCHOCTI AOCMiMKEHHS 3aCTOCOBAHO
CYKYMNHICTb METOAOMNOMYHUX IHCTPYMEHTIB, 30Kpema
repMeHeBTUYHUIA, OpManbHO-NOMYHUIA, CUCTEMHO-
YHKUiOHaNbHNIA.

PesynbTaTtn  06roBopeHHsA

3a pesynbTatamu 34iNCHEHOrO aHani3y KOHCTUTY-
LifiHOro crtaTycy Ta BUBYEHHS piwleHb KOHCTUTYLin-
Horo Cyay YkpaiHu cTano MoXMB1MM BUOKPEMUTU Taki
opmu noro yyacTi B npoueci HoBenizauii OCHOBHOro
3akoHy YkpaiHu K cyb’ekTa HoBenisallii, Lo BiabyBa-
€TbCA 3a HacniakoMm 34iNCHEeHHS KOHCTUTYLiNHUX
NMOBHOB&XEHb LUOAO CYAO0BOro KOHCTUTYLINHOIO KOHT-
ponto, odiliiHoro TnymayveHHsa KoHcTutyuil YkpaiHu,
Ak 6esnocepegHboro  OOOB'A3KOBOIO  y4YacHMKa
BHECEHHSA 3MiH a0 KoHcTuTyuiT YKpalHu BignoBigHo Ao
po3ainy Xl OcHoBHOro 3akoHy YkpaiHu, Ta, BNacTueo,
4K NpaB03acTOCOBHOMO opraHa Aep)XaBHoi Bnagau, vni
MOBHOB&XEHHA BU3HayeHi BuUKMoYHO KoHCTUTyLieto
YKpaiHu, a pilleHHs € 0BOB’SI3KOBUMMU, OCTaTOUYHUMM
Ta He MOXYTb OyTK ockapkeHi (cT. 151-2 KoHcTuTywii
YKpaiHn).

Hosoni yacto, cnornagaioun AigneHicte Cyay nia
yac po3rnsay HUM cnpaB KOHCTUTYLINHOIMO nposa-
[DKEHHs1, MOXXEeMO 3ayBaXWUTW OJHOYACHO NPUHAWMHI
Asi hbopmu ihoro yyacti B npoueci Hosenizauil B Til
caMmiin cnpasi: y pasi yXxBaneHHs pilleHHS 3a pe3ynb-
TaTamy po3rnaay cnpasu Mo cyTi (ICKpaBUMK Npukrna-
Jdamu 4voro € odiuitHe TnymaveHHa KoHcTUTyuit
YKpaiHu, KoHpOpMHE TRymadeHHs) Ta nig Yac BU3Ha-
YEHHS1 MeX BIacHUX KOHCTUTYLINHWX NOBHOBaXeHb Y
npoueci po3rnaay crnpasu.

Omxe, peanisylounm CBOI KOHCTWUTYLiHI NoBHOBa-
XKEHHs, Lel opraH AepXaBHOi Bnagnm € cyb’ekTom
HoBenizauii OcHoBHOro 3akoHy YKkpaiHu: Aae odiuliiHe
TnymavyeHHa KoHcTUTyuil YkpaiHu; 3’acoBye 3MiCT
KOHCTUTYLIAHUX NpWUNuUcie, NpUHUMNIB, UIHHOCTEN Y
KOHTEKCTi po3rnsajay cnpaB KOHCTUTYLIAHOrO npoBa-
[KeHHs, BUKNajgae BIANOBIAHI OpUAWMYHI no3uuii B
pilueHHAX | BWUCHOBKax, sKi € 00OB'SI3KOBUMM,
OCTaTOMHUMMK Ta He MOXYTb OyTW OcKapeHi. Takum
YnHOM, Cya NPUBHOCUTbL Y KOHCTUTYLINHY pearnbHICTb
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HOBI NOHATTA, PO3KpUBAE 3MICTU, NOAEKYAN CTBOpIO-
Iovn PaKTUYHO HOBE KOHCTUTYLiHE perynioBaHHs. BiH
caMm TBOPUTbL NpaBso [2, c. 94].

Cnig 3ayBaxXWUTK, LLIO 3a3HaAYeHe CTOCYETLCA YCiX
cnpaB KOHCTUTYLIWHOMO NPOBaPKEHHS, BKMIOYHO 3i
cnpaBamu 3a KOHCTUTYLIAHUMW 3BepHEHHSAMU BepxoBs-
HOT Pagn YkpaiHn npo HaJaHHA BWCHOBKY LOAO
BiANOBIAHOCTI 3aKOHOMPOEKTY NMPO BHECEHHS 3MiH A0
KoHcTuTyuiT YKpaiHn Bumoram Ti ctaten 157 i 158. Tak,
Hanpuknaj, came B Takux BUcHoBKax Cya
chopmynioBaB BadxKnMBI IOPUANYHI NO3MLIT B Pi3HUX
chepax KOHCTUTYLIAHOrO perynioBaHHs, NoYMHaoum
Bii 3acaflHM4MX NPUHUUNIB BepxXOBEHCTBa Npasa,
nodiny AaepxasHoi Bnagun (BucHoBok Cyay Bia
16 rpyaHa 2019 poky Ne 7-8/2019 [3]) Ao nuTaHb, WO
MailoTb OyTKU BpaxoBaHi NiJ 4Yac BHECEHHs 3MiH [0
KoHcTutyudii YKkpaiHu (BUCHOBKM Big 23 nuctonaga
2018 poky Ne 4-8/2018 [4] Ta Big 24 rpyaHsa 2019 poky
Ne 9-8/2019 [5]).

Woao yuvacti KoHctutyuintHoro Cyay YkpaiHu B
HoBenizauii OcHoBHoro 3akoHy YKpaiHU fK npaBo-
3aCTOCOBUS, KMIOYOBUM € Te, LU0 MNOBHOBAXEHHS
KoHcTutylditHoro Cyay BU3Ha4valoTbCA  BUKIIOYHO
KoHcTuTylielo Ykpaiiu, wo 0yno niaTBepaKeHo Noro
PiweHHaMm Big 26 4yepBHAa 2008 poky Ne 13-pn/2008 y
cnpasi nNpo noBHoBaxeHHs KoHcTutydintHoro Cyay
Ykpainm [6]. Posgin Xl «KoHctutyuintHuin  Cya
YkpaiHm» KoHcTuTyuil YKpaiHu He MICTUTb nepeniky
ycix noBHoBaeHb Cyay. [edAki 3 Hux npamo
BUNMMBAIOTL 3i 3MICTYy MPUNNUCIB iHLWIMX pPO3Ainie
OcHoBHOro 3akoHy YkKpaiHu, $K-OT BXe 3rajaHe
noBHoBaxKeHHs Cyay HaaaBaTu 3a cT. 159 KoHcTutyuji
YKpaiHn BUCHOBOK LLOAO BigNOBIAHOCTI 3aKOHONPOEKTY
Npo BHeCeHHs 3MiH Ao KoHcTuTyuil YKpaiHn Bumoram
T ct. 157 i 158. BogHouac, K i Oyab-AKMi opraH
nybnivyHol Bnaam, BignoigHo A0 cT. 19 OCHOBHOrO
3akoHy YkpaiHu, KCY 3000B’a3aHuin JiATU nulle Ha
nigctaBi, y MeXax MOBHOBaXeHb i B cnocid, uwo
nepeabadeHi KoHctutyuietlo Ta 3akoHaMu YKpaiHu.

3 ornsaay Ha Bullle BUKNajeHe, JOBOMi HEOAHO-
3HauyHe dopmynioBaHHa npunucy 4. 1 cT. 147
KoHcTutyuil Ykpaium B peaakuii 3akoHy YKpaiHu Big
2 4JepBHA 2016 poky Ne 1401 npo Te, wWo
KoHcTutyuinHun Cya YkpaiHu 34iNCHIOE «TaKOX iHLLi
NOBHOBaXXeHHS BiANoBiAHO Ao Uiel KoHcTuTyudil» B
KOHTEKCTi 4. 2 cT. 19 OcHoBHOro 3akoHy YkKpaiHu, a
TaKoX BifICYTHICTb 0YAb-KMX iHLUIMX KOHCTUTYLiNHUX
HopM, siki 6 HajgaBanyW MOXMUBICTb yperynioBaHHs
noBHoBaxXeHb KCY Ha 3akoHO4aBYOMY piBHi, 3HiMae
NMUTaHHA L0400 MOXMUBOCTI 1X  opmanbHOro
pO3LLUMPEHHS B DyAb-IKMI iHWMIA cnoci® (3okpema I
OpraHoM KOHCTUTYLiHOT opucaukuii), Kpim 6e3no-
cepeHbO BHeceHHA 3MiH Ao KoHctutyuil YkpaiHu.
OTXe, BpaxoBYOUYN KOHCTUTYUiRHWA cTatyc Cyay,
IOPUANYHY cuny Moro pilleHb, MOXHa CTBepaXy-
BaTW, Lo, pearnisyloun CBOIO KOMMETEeHLilo LWWoao
po3rnsafy cnpaB KOHCTUTYLINHOrO NpOBaJXeHHS,
Cya iMaHeHTHO wWopa3sy BU3HAYae MeXi CBOIX
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KOHCTUTYULINHNX NOBHOBAXEHb i B MeXaxX KOHCTUTY-
LiiHUX npunucis popmye ix 3micT.

LlikaBum y UbOMY acnekTi € nuTaHHA BCTAHOB-
neHHs HasiBHocTi B KCY noBHOBakeHHs 34ilCHIOBaTH
KOHCTUTYLIAHUIA KOHTPOMb LOAO BHECEHHS 3MiH A0
KoHcTuTtyuii YKkpaiiu nicns HabpaHHS HUMWU YUHHOCTI.

KoHuenTyansHo 3a3HavyeHe nuTaHHA 6yno Bupi-
weHe Cyaom y noro PiweHHi Big 26 yepsHa 2008 poky
Ne 13-pn/2008, ne 3asHadeHo, wWo KoHcTuTyuis
YkpaiHn (cT. 150) He MiCTUTb 3acTepexeHb LWoAo
MOXNMBOCTI  3ailicHeHHA KoHcTuTyuinHum  Cyaom
YKpaiHn HacTYNHOro  KOHCTUTYUINHOrO  KOHTPOSIO
3aKOHY NpoO BHeCeHHS 3MiH Ao KoHcTuTyuil YkpaiHu
nicna noro npuiHATTA BepxoBHoio Pagolo YkpaiHu
(BignosigHo Ao n. 30 4. 1 c1. 106 KoHCTUTYLT YKpaiHu
woao obmexeHHs npaBa [lpesmgeHta YkpaiHu
HaKnagaTu BETO Ha TaKi 3akoHW). 3rigHo 3 4. 2 ¢T. 124
KoHcTUTyUiT YKpaiHn 1opucankLis cyaie nNoLnpoeTbes
Ha BCi NpaBOBIAHOCUHW, LLO BUHMWKAIOTb Y Aepxasi.
Tomy KoHcTuTyuinHuin Cya YKpaiHu BBaXae, Lo came
BiH NOBWHEH 3AiACHIOBATU HACTYNHUIA KOHCTUTYLiIHWIA
KOHTpOMnb i LWOAO 3aKOHYy NPO BHECEHHS 3MiH [0
KoHcTutyuii YkpaiHu nicns HabpaHHS HUM YUHHOCTI,
OCKifTbKM BIACYTHICTb CYAOBOr0 KOHTPOMIO 3a npoue-
Jypoto Moro posrnsgy Ta yxBasieHHs, BU3HAYEHOI Y
posaini Xl uier KoHcTutyuil, MoxXe matn Hacnigkom
0OMEXEeHHs1 UM cKacyBaHHS NpaB i cBODOJ MIOAUHM i
rpoMagsiHuHa, nikBigauilo He3aneXxHoCTi Y NopyLueH-
HA TepuTopianbHOl UinicHocTi YkpaiHu abo 3MiHy
KOHCTUTYLiAHOIO Nady B cnocid, Lo He nepeabadeHuni
OCHOBHUM 3akoHOM YKpaiHu [6].

3asHayeHe noBHoBaxeHHA Cyay Oyno 3anepe-
yeHe BepxoBHolo Pagoto YkpaiHn 2014 poky, Konu
napnameHT, MOXHa BBaxaTu, ycyneped PiweHHIo
KoHctutydinnHoro Cyay VYkpaiin Big 30 BepecHs
2010 poky Ne 20-pn/2010 npo BU3HAHHA HEKOHCTUTY-
UinHum 3akoHy YkpaiHu Big 8 rpyaHa 2004 poky
Ne 2222-iV «[po BHeceHHA 3MiH Ao KoHcTutyuil
YKpaiHn» y 3B’A3KY 3 NOPYLUEHHAM KOHCTUTYLINHOT
npoueaypu Noro po3rnaay Ta NPUAHATTS, BiAHOBMB
Ailo  okpemux nonoxeHo KoHCTUTYUiT YKpaiHn 3i
3MiHaMmn, BHECEHUMUW LM 3aKOHOM, 3a3Ha4YuBLLK, LLO
cT. 147-153 KoHcTuTyuil YKpaiHm He HagaloTb KoHCTu-
TyuintHomy Cyay YKkpaiHu NOBHOBaXKeHb NEpeEBIPATH Ha
KOHCTUTYLIMHICTb OKPEMi YacTUHM YU MNONOXKEHHS
KoHcTutyuil YKkpaiHm, a Tak camo BHOCUTU 3MiHU A0
OcHoBHOro 3akoHy YkpaiHu. [Npuyomy napnameHT
HaroflocUB Ha HasiBHOMY B  HbOTO BWKITIOYHOMY
NOBHOBaXKEHHI BHOCUTM 3MiHU A0 KOHCTUTYUIT YKpaiHu
K eNleMeHTy ycTaHoB4Yol Bnaau [7; 8].

Hapgani, 2016 poky, nig 4yac BHeCeHHs 3MiH A0
KoHcTutyuil YKpaiHu, WO CTOCYIOTbCA YHOPMYyBaHHS
nMUTaHb WOoAO cTaTycy i moBHOBaXeHb Cyay, Nopaaky
opraHizauii Ta Moro JiAnNbHOCTI, NapnameHT He
aKUeHTyBaB Ha MWTaHHI HasBHOCTI B HbOrO MOBHOBa-
JKEHHS  34IACHIOBATM  HACTYNHWA  KOHCTUTYLiMHMIA
KOHTpPOIb 3aKOHY NPO BHeCeHHS 3MiH Ao KoHcTuTywii
YKkpaiHn nicns noro npuiAHATTa BepxosHolo Pajoio
Ykpainmn (BignosigHo ao n. 30 4. 1 c1. 106 KoHcTuTywit
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YKpaiHn cTOCOBHO oDOMexeHHs npaBa [pe3ngeHTa
YkpaiHy 3acTocoByBaTW NpaBO BETO LOAO TakKux
3aKOHIB, MPO WO BXe 3a3Havanocs).

Cnig 3ayBaxutu, WO BigHOBMEHHA BepxoBHOIO
Pagoio YkpaiHu ail okpemux nonoxeHb KoHCTUTyujl
YKpaiH1 oveBUAHO BiAbynocad He B cnocid, BU3Ha-
yeHMt OcHOBHMM 3akoHoM YKpaiHu; Oyno akTom
BUKOPUCTAHHS Helo NpeporaTuBHUX NOBHOBaXEHb, AKi,
K 3a3Havyae OnekcaHap BoasHHIKOB, iCHYIOTb nosa
3aKOHOM, BUWHUKaIOTb Ha nigctaBi KOHCTUTYUIAHOMO
000B'I3Ky 30epexXeHHs1 AepXaBuW N opraHisoBaHOro
cycninbCTBa, Ta AKi cnig aHaniayBaTu Kpisb nNpusmy
mMoaeni ex post facto neritumadii; BUKOPUCTaAHHS Takux
npeporaTBHMX MOBHOBaXKeHb MOXe OyTu neperns-
HYTO, OCKapKeHO, cKacoBaHO nicns BiJHOBIEHHS
HopmanbHuX ymoB [9]. Ockinbkn Taki Aii BepxoBHOT
Paan YkpaiHu OynuM NO3WTUBHO CMNPUIAHATI cycninb-
CTBOM, Hagani He Oynu ockapxeHi, a KoHcTuTyujs
YKkpaiHu Hapasi gie y BiAHOBNEHIn pejakuii 3
HacTynHUMW 3MiHaMKU, MOXHa CTBepAXyBaTu, Lo
BiaOynacs ix nerituMisauis cycninbCTBOM i Neranisadjs
yepes «MOBYasHy 3rogy» Ta MNpaBO3acTOCYBaHHs
opraHamu nybniyHoi Bnaau.

BuHaTkom i3 HaBeaeHoro, K BUABUIOCA NOHaj
BiCiM pokiB 3rogom, € nosuuia KoHctutyuinHoro Cyay
YKpaiHM Yy 4acTuHi WoA0 WMOro NOBHOBAXHOCTI
34iNCHIOBATN  KOHCTUTYLIWHWA KOHTPOMb 3MiH A0
KoHcTuTyuii YKkpaiHu nicns HabpaHHA HUMKU YUHHOCTI.
Posrnsgatoun cnpaBy 3a KOHCTUTYUIMHUM MogaHHAM
50 HapoaHux agenyTtartiB YKpaiHu WoA0 BiaANOBIAHOCTI
KoHcTutydii  YKpaiHu  (KOHCTUTYUiHOCT)  3aKoHy
YkpaiHm «[po BHeceHHs 3miH ao crartTi 80 KoHcTu-
Tyuil YkpaiHn (Woao HeAO0TOPKaHHOCTI  HapoAHUX
aenyTaTiB YkpaiHn)», Cya y A0BOSi KOHTPOBEPCINHUX,
Ha HaLl nornsag, NONOXeHHAX MOTUBYBAarbHOT YaCcTUHU
PiweHHa Bia 1 nuctonaga 2022 poky Ne 2-p/2022 [10]
haKkTUYHO nNiATBEPAMB BUCHYBaHy LWWe B PilleHHi
KoHcTutyditHoro Cyay YkpaiHn Big 26 u4epBHSA
2008 poky Ne 13-pn/2008 HaABHICTb NOBHOBaXEHb
34iNCHIOBATN  KOHCTUTYLIHWA KOHTPOMb 3MiH A0
KoHcTuTyuii YkpaiHu nicng HabpaHHS HAMMW YMHHOCTI
[6]. HeobxiaHicTb 1 yNOBHOBaXeHICTb (ynpaBHEHICTb)
3HOBY pO3B’A3aTu Ue nutaHHa Cya «nignep» HagaHum
Ha Moro 3anuT pesloMe amicus curiae €Bponencbkol
Komicii «3a aemokparilo yepes npaBo» (BeHeuilcbka
Komicist), 3a amictom akoro came KoHcTuTyuinHuin Cyg
YkpaiHu Mae BU3HAUUTK, YU J03BONSIE NOMY
YKpalHCbKa KOHCTWUTYUilHa cuctema 3aiicHioBaTtn
BKa3aHWUA KOHCTUTYLIAHNA KOHTponb [11].

OnucaHa cuTyalifi, Ha Halwy AYMKY, YHAOUYHIOE
HasABHICTb NMaTEHTHOrO0 KOHCTUTYLINHOro KOHMRIKTY
MiX napnameHtom Ta KoHctutyuitHum Cyaom
YKpaiHn Wwoao 3asHayeHoro nNUTaHHsA. 3anexHo Bia
noganblunx pilleHb i Ail naprameHTy, NONITUYHUX
eniT, a piBHO N NnoAanbLUOT NPaKTUKN opraHy KOHCTU-
TyuinHot topucaukdii, PiwenHs Cyay Bia 1 nucro-
naga 2022 poky Ne 2-p/2022 moxe abo crTaTtu
Kpankolo B LbOMYy nNuTaHHi, abo X 4eproBoio M1
TUMYaCOBOIO KOHCTUTYLIINHOIO HOBESOIO.
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MpukmeTHo, Wo lrop CnigeHko 3asHayaB, LWO
3peluTolo OyAb-SIKMA OpraH KOHCTUTYLIHOIO KOHT-
pornio MoXe 3pobuTu 3 KOHCTUTYLjElo Byab-LUo, NnpoTe
CaMoCTIHO uumKn npedepeHLUiaMK BiH ckopucTaTucs
He MOXe, OCKIfTbKM MoXKe OyTu nuile iHCTpYMEHTOM Y
pykax napnameHTy, [MmaBu JepXaBu Yu ypsay — came
B LIbOMY MOro HanbinbLia crnabKicTb 1 OCHOBHI 3acobun
3anobiraHHA 3arpo3am [12, c. 488].

BusHaumsLun NMOBHOBaXXEHHS 3filAcHIoBaTH
KOHCTUTYUIMHUA  KOHTponb 3MiH Ao  KoHcTtutyuil
YkpaiHu nicna HabpaHHS HUMKW YMHHOCTI, I TUM CaMUM,

Jonyckaemo, akTU4HO CNpOCTyBaBLLM MigcTaBy
BiAHOBNEHHS naprameHTom y 2014 poui ail okpemux
nonoxeHb  KoHcTUTyLiT  YkpaiHu 31 3MiHamu,
BHECEHMMM, 30Kpema, 3akoHoM Big 8 rpyaHs

2004 poky Ne 2222-iV «[lpo BHeCeHHA 3MiH A0
KoHcTutyuii YkpaiHu», Cya, opHak, noroauesca 3
pesynbTatoM — TuM, LWo ©Oyno uielo nigcrasBoio
0oDOr'pyHTOBaHO, @ camMe — BiAHOBIEHOO peaakLieto
OcHoBHoro 3akoHy YkpaiHu. Ha Haly aymky, BiacyT-
HicTb Oyab-Akux nosicHeHb Cyay 3 LbOro npuBogy
«NigBilLye» NWTaHHS LWOAO 3ragaHoro KOHCTUTY-
LiAHOrO KOHIIKTY.

BBaxxaemo 3aKOHOMIpHWM, KONW naeTbca npo
3's1cyBaHHs ynoBHOBaxKeHOCTi Cyay BUpILLYBATK TE UM
iHWle nuTaHHSA, HeoOXigHICTb BU3HAYEHHA MexXi, 3a
akoo KoHcTuTyuiiHuin Cya YkpaiHn 3 «OXOpPOHUS»
KoHcTutyuil  YKpaiHu, opraHy, SKuin  34iACHIOE
HoBenizaujito OcHoBHOro 3akoHy YkpaiHun B CUIly CBOro
KOHCTUTYLIAHOro cTaTycy, Ta NULIAETLCA «B MeXax
MOBHOB&XEHb..., WO nNepeabdaveHi KoHcTUTyuiEO»,
MOXXe NepeTBOPUTMCS Ha TaKuid, WO «nepebupae» Ha
cebe ponb 3akoHodaBuoi abo ycTaHoBYOi Bnaaw,
BTpayawouu, TUM caMuM, BRAcHy He3amnexXHicTb,
JOBIpY Y4YacHUKIB  KOHCTUTYUIAHOIO MpOBagXXeHHS,
cycninbctBa 3aranom. Tak, cyaaa KCY |. CnigeHko
3acTepiras, WO «B AOCBIAYEHNX pyKax KOHCTUTYLINHWUIA
KOHTpOMnb MOXXe ByTu cTpaluHolo 30poeto. Yaypnauis
npaBa HiYMM He Kpalla 3a y3ypnauilo Bnaau, a no cyTi
ue oaHe i Te came» [12, c. 489].

BoaHouac cnig 3ayBauTu, WO KoHCTUTYUINHWIA
Cya YKpaiHn € eguHuMm opraHoM Aep:aBHOT Bragw,
yui pilleHHA 3 NUTaHb, MOB’A3aHMX 3i 34INCHEHHSAM
HAM  KOHCTUTYLIAHOTO NPOBaKEHHS, i nuTaHb,
noB’A3aHNx i3 3abe3nevyeHHsIM HamnexHol opraHisauil
aisnbHocTi KoHctutyuitHoro Cyay YkpaiHu, peanisa-
Li€l0 KOHCTUTYLINHO-NPaBOBUX FrapaHTiil HE3aneXHOCTI
i HegoTopKaHHOCTI cyaaiB Cyay, He MOXyTb OyTu
ockapxeHi (PiweHHs Cyay Bia 2 rpyaHa 2019 poky
Ne 11-p/2019) [13].

Ak ybauaerbcs, 3anobbkHUKamu Big y3ypnauil
npaBa OpraHOM KOHCTUTYUIAHOT IOpUCAUKLIT, Npo SKy
nwnocs BUlle, MaloTb CNyrysaTu Bons Hapoay —
NepBUHHOI YyCTaHOBYOl BnNagWu, €auWHOro [XKepena
BMagn B YKpaiHi; camoobmexeHHs Cyay, SKui
3000B’13aHUA  yTpUMaTUCb Big po3rnsay cnpae 3
nUTaHb, sIKi He HanexaTb A0 WOro MOBHOBaXEHb,
cTtaenate Cya y nosuudito «cyadi y BriacHin cnpasi»
TOLLO; CYAAIBCbKWNIA aKTUBI3M Y MeXax po3rnsajy crnpas
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KOHCTUTYLIMHOTO MNPOBaMXEHHs, SKUA Yy  LUbOMY
KOHTEKCTi CNOHYKae «nepernaHyTu» npuiHati Cyaom
paHille KOHTPOBEPCIlHI pilleHHs, COPMYIbOBaHI
IopUANYHI No3unuil (BaxKNMBO akueHTyBaTtu, wo Cya €
cy0’eKTOM TaK 3BaHOT «3B’S13aHOI iHiLiaTUBKU», TOOTO He
MOX€e CaMOCTIHO iHililoBaT po3rnag chnpasu 3
MUTAHHA KOHCTUTYLIHOMO NpPOBaKEHHS);, aKTUBHA
nosuuis (3a notpedbu) BepxoBHoi Paau YkpaiHu, a0
BUKIMIOYHUX MNOBHOBaXEHb AKOT HaNeXuTb BHECEHHS
3MiH Ao OcHOBHOro 3akoHy YKpaiHu B Mexax i
nopsiaky, nepeadaveHnx posginom Xl KoHctutyuil
Ykpaium (n. 1 4. 1 cT1. 85). B ocTaHHLOMY BUNaAKy,
wonpaega, HeoOXiAHAM € MO3NTUBHUIA BUCHOBOK
KoHcTtutydinHoro Cyay YkpaiHu Woao BianoBigHOro
3aKoHoMpoekTy (Xiba Wo, gk ue Bxe BiadyBanocs nia
Yac KOHCTUTYUiNHOT Kpuau 2014 poky, napnameHt
BAaBcd O A0 MOMITUMHOTO, @ He NpaBOBOrO
pPO3B’sI3aHHS NUTAHHSA).

3ayBaxumo, WO B okpemMux Bunajakax BepxosHa
Paaa YkpaiHu Tak 4u iHaKwe pearye Ha HoBeniszauiio
3MICTY KOHCTUTYUiHMX HopM KoHCTuTyUinHUM Cyaom
YkpaiHu, 3anepeuyloun ix abo niagTBepaAKylOUM
LUNAXOM BHEeCeHHS BignoBiAHMX 3MiH A0 OCHOBHOrO
3akoHy YKpaiHu 4mn «KBanichikoBaHOro MOBYaHHS».

LLloao KOHCTUTYUINHOrO  KOHTPOMIO  3aKOHYy Npo
BHeceHHa 3MiH Ao KoHctuTyuil YkpaiHu nicns
HabpaHHA HWM YUHHOCTI, 3’iCyBaTW CTaBIEHHS

BepxoBHoli Paau YkpaiHu go Takoi HoBenisauil 4ocuTb
cknagHo. 3 oaHoro Ooky, Biabynocs BiAHOBIEHHS
BepxoBHolo Paagolo YkpaiHu nonepeaHbol peaakuii
KoHcTutyuii Ykpainn nicnsa Pesoniouii lMNaHocTi, Tum
caMuUM — «OBHYNIHHS» BiANOBIAHOrO pilleHHs KoHcTu-
TyuintHoro Cyay YkpaiHu, 3 iHWOro — BiACYTHICTb 3MiH
KoHcTUTyUil YKpaiHM LWOAO HeHanexHocTi Ao
noBHOBaxKeHb Cyay BiANOBIAHOMO KOHCTUTYUINHOIO
KOHTporio abo niaTBepaXeHHS Woro npaBOMIPHOCTI
LLSXOM 3aKpinneHHs TekcTyanbHo B OCHOBHOMY
3akoHi YkpaiHu.

e ogaHielo dcopmoto yyacTi KOHCTUTYUiAHOrO
Cyay YkpaiHm B npoueci Hoseniszauii OCHOBHOro
3akoHy YKpaiHu 3a 3MmicTom cT. 159 KoHcTutywuii
YKpaiiu, SK 3asHavanocs, € HagaHHS HUM BUCHOBKY
Woao BIANOBIAHOCTI 3aKOHOMNPOEKTY MNPO BHECEHHS
3MiH 0 OcHoBHOro 3akoHy YKpaiHu Bumoram cT1. 157 i
158 KoHcTuTyuil YkpaiHu — nonepefHin (y PilleHHi
Cyay Bia 1 nuctonaga 2022 poky Ne 2-p/2022
HasBaHWih K nepeaysanbHUin) (a priori) [10] KOHCTUTY-
LiMHMI KOHTPOSIb 3aKOHOMNPOEKTY NPO BHECEHHS 3MiH
A0 OcHoBHOro 3akoHy YKpaiHu.

Tak, 3a cT. 157 KoHcTuTyuia YKkpalHu He Moxe
OyTK 3MiHeHa, AKLLo 3MiHW NepeabayvaloTb cKacyBaHHS
4K oOMeXeHHs npaB i cBoDOA NIOAWHN | TpOMaasHNHA
abo 4KWO BOHM cChpsAMOBaHi Ha  Mikeigauijto
He3arneXHOCTi YM Ha MNOpyLUeHHS TepuTopianbHOT
yinicHocti YkpaiHu (4. 1); KoHctutydia YKpaiHu He
MoXe OyTM 3MiHeHa B yMmoBax BOEHHOro abo
Haa3BU4aNHOroO CTaHy (4. 2).

34iincHIoloYN  NepeBipKy  3aKOHOMPOEKTY  LoAo
HasiBHOCTi B HbOMY MOJSIOXEHb, WO nepeabavyaioTb


https://zakon.rada.gov.ua/laws/show/2222-15

ISSN 2519-4666. Filosofs'ki ta metodologi¢ni problemi prava. 2022. Ne 2 (24)

dinocodcbki Ta MeTogomnorivHi npobnemu npasa

cKacyBaHHS Y oOMexeHHs npaB i cBoboa MoANHN 1A
rromagsHmHa abo cnpsiMoBaHi Ha Mikeigauito
He3amnexXHOCTi YW Ha MNOpPYLUEHHS TepuTopianbHOI
yinicHocti YkpaitHu (4. 1 cT. 157 KoHcTutyuii YKpaiHn),
KoHcTutyuinHmin Cya YKpaiHM OUiHIOE KOXHe Woro
nonoxeHHa. Jocnigpkyloun BigMNOBIAHICTL  3aKOHO-
nNpoekTy Bumoram 4. 2 cT. 157 OcHoBHOro 3aKoHy

YkpaiHn, Cya ¢pakTu4HO KOHCTaTye UM BBeAeHO
BOEHHUW, HaA3BUMaAlHUI cTaH B YKpaiHi abo B
OKpeMnx T MICLEBOCTAX «Ha MOMEHT HaJaHHSA

BUCHOBKY» Cyay. lMicna 36poiHoi arpecii P® npotu
YkpaiHn 3 noyatky 2014 poky, aHekcii ABTOHOMHOT
Pecnybniku Kpum Ta micta CeBacronons, okynauif
yacTuHu [oHeubkol Ta JlyraHcbkoi obnacteit Ao
HaBeAeHOT KOHcTaTauil 4oAanoca CTBEpAXEeHHA TOro,
WO Ha MOMeHT HajaHHa CyJ0M BUCHOBKY pilLEHHS
npo BBeAeHHA B YKpaiHi abo B okpemux i
MiCLLEBOCTSIX BOEHHOr0 abo Haa3BMYaliHOIO CTaHy 3a
npoueaypolo, BusHadeHoto KoHcTuTyuielo Ykpaiiu, He
NPUAHATO, TOMY NpaBOBUX MiACTaB, SKi YHEMOXNNB-
NIoI0TL BHECEHHS 3MiH A0 KOHCTUTYLIT YKpaiHn, Hemae,
a BiaNoBiAHNI 3aKOHONPOEKT BiANOBIAaE BUMOram 4. 2
cT. 157 KoHctutyuii YKpaiHu (auB., Hanpuknag,
BucHoBok Bia 16 YepBHS 2015 POKyY
Ne 1-8/2015 [14]).

Heski cyapai KoHctutyuiiHoro Cyay YkpaiHu
Heo4HOpPa3oBO  BUABNAMW  He3rogy 3 Takum
TNyMayeHHsIM LUbOr0 KOHCTUTYLIMHOTO npunucy B
ymoBax akTuiHol 36poliHoi arpecii npoTu YkpaiHu.
Tak, CraHicnas LUeBuyK, I'pYHTOBHO JAOCRianBLUN
haKTUYHMIA NPaBOBUIN pexXum YKpaiHn Toro nepioay
(a0 BBEAEHHS BOEHHOro CTaHy), BiANOBiAHE NpaBoBe
perynioBaHHs, 3asHavaB, L0 NOMOXEHHS Y. 2 cT. 157
OcHoBHOro 3akoHy YKpaiHW He MOXHa TiymavnuTu
OykBanbHO Ta 3BOAMTU nuwe A0 odiliiHoro
BBEJlEHHS1 BOEHHOrO CTaHy; BiCYTHICTb pilLleHHs nNpo
3anpoBaKEHHS1 LIbOro MpaBOBOro peXuMmy He Moxe
OyTM [oCTaTHLOK MiACTaBolo AN CaMOYCYHEHHS
KoHcTtutydiiHoro Cyay YkpaiHu Big aHanisy Tux
npoueci., SKi BiADyBaloTbCA, Y pasi HagaHHS BUCHOBKY
Ha 3aKOHONPOEKT 00 BHECEHHS 3MiH A0 KoHcTuTyuil
YKpainu, ocobnmBo KONM BWHWKIM OOCTaBUHM, SKi
3arpoXyloTb NikBigauil HesanexXxHocTi YKpaiHu, 3MiHi 1T
KOHCTUTYLiAHOrO najly HacUNbHULBKAM  LUMSIXOM,
MOPYLUEHHIO  CYBEPEHITeTYy Ta  TepuTopianbHOT
yinicHocTti gepxasun [19].

KoHCTUTYUia YKpaiHW € eauHUM, LifliCHUM akToMm
[16]; KOHCTWUTYLUiiHE perynioBaHHA 3 OYEBUAHICTIO
npesioMye AOLiMbHICTL, MNOBHOTY Ta pPO3YMHICTb
KOHCTUTYLIAHOrO YHOPMYBaHHSI NOBHOBAXXEHb OpraHiB
JepKaBHOT Braawn, Ta CBioMe JOAepXKaHHS, BUKO-
HaHHA HUMK, X MocajoBUMU ocobamu MpPUNKUCIB
OcHoBHoro 3akoHy. 3 ogHoro 60Ky, B cT. 159 KoHcTu-
TyuiT YKpaiHuM YiTKO 3a3Ha4YeHo cTaTTi, Ha BiANOBIAHICTb
BuMoram skux Cya Mae nepesipuTU 3aKOHONPOEKT Npo
BHECEHHA 3MiH A0 KoHCTuTyuiT YkpaiHu. 3 iHworo — vy
HIl naeTbcd nNpoO BIANOBIAHICTb «3AKOHOMPOEKTY
Bumoram cT. 157 i 158 KoHcTuTylii», a He cTaHy
(NpaBoBOMY peEXKMY), B IKOMY «Ha MOMEHT HajaHHS
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BUCHOBKy» NepebyBae KkpaiHa. AZ)Xe MOMEHT HagaHHS
BUCHOBKY 3a Oyab-IKMX YMOB He 30iractbcs 3 4acom
BHECEHHS KOHCTUTYLiHMX 3MiH BepxoBHolo Pagoio
YKpaiHu, Big MOMeHTY HagaHHA CyaoM BUCHOBKY A0
BHeCeHHa 3MiH BepxoBHoio Pagolo Moxe 0yTu
BBeAeHo, abo, HaBnaku, CKacoBaHO BOEHHWIA 4u
Haa3Bu4alHMin cTaH. 3 nNpuAHATTAM Xe PileHHs
KoHcTuTyuinHoro Cyay YkpaiHu Biga 15 0OepesHs
2016 poky Ne 1-pn/2016 wopo odidinHoro Tnyma-
YEHHS MONOXEHHA «Ha HacTynHin 4Yeprosin cecii
BepxoBHol Pagn YkpaiHu», ke MiCTUTbCA ¥ CT. 155
KoHcTutydii  YkpaiHn [17] (we oauH npuknag
HoBenizauii Cyaom OcHoBHOro 3akoHy YkpaiHu),
nepiog MK «MOMEHTOM HagaHHS» CyaoM BUCHOBKY
LWoAO 3aKOHOMPOEKTY MNP0 BHECEHHA 3MiH A0
KoHcTutyuil YKpaiHu Ta NpuRHATTAM noro BepxoBHOIO
Pagoto YkpaiHu ik 3aKOHY MOXe TpUBaTu HECKIHYEHHO
Ta cTaTtucs 3i CNIIMBOM 3HAYHOIO Yvacy Ha Oyab-AKili
HaCcTyMHIn dJeprosiin cecii nicna cecii, Ha SKiN
Bigbynocs nonepeAHe cxBarneHHsi 3aKOHOMPOEKTY.

OueBngHo, wWo BepxosHa Paga YkpaiHu, Ao
BUKIMIOYHNX MOBHOBaXeHb $KOT HanexuTb 3aTBep-
[DKeHHs1 yKasiB Npo BBEJEHHS1 BOEHHOrO YW HaA3BU-
yalHoro crtaHy B YkpaiHi abo B okpemux i
micuesoctax (n. 31 4. 1 cT. 85), Hagcunaloum Ao
KoHcTutydiiHoro Cyay YKpaiHU 3aKOHOMPOEKT npo
BHeceHHS 3MiH Ao KoHcTuTyuil YKpaiHu, Bornogie
iHbopmaujelo nNpo Te, y SAKOMY cTaHi (npaBoBomy
pexumi) nepebyBae aepkaBa. [deMOHCTpaTUBHe
HeBUKOHaHHA BepxoBHolo Pagolo YkpaiHu npunucie
OcHoBHOro 3akoHy YKpaiHM Ta BHeCeHHS 3MiH A0
HBOrO M, Yac BOEHHOTO UM HaA3BWUYANHOIO CTaHy
chakTmyHo o3Hauvano 6 yaypnaduito Bnagu UM OpraHom.
Tox Tema npo Te, KOMy caMe ajpecoBaHO NPUNNUC Y. 2
cT. 157 KoHcTuTyuil Ykpaiimn, Ta, BignoBigHo, yn mMae
KoHcTutydinHnin  Cya  YkpaiHn  «gocnigaxysaTu»
MUTaHHA NpPaBOBOTO pPEXWMMY, Yy sKOMY nepebyBae
JepXaBa «Ha MOMEHT HaJaHHS HWM BUCHOBKY», Ha
Hall Nornsj, 3acnyroBye Ha OKpeMy HayKOBY PO3BiaKY.

LlikaBum € Te, wo B nepwux 16 BUCHOBKaX
KoHcTtutydinHoro Cyay YkpaiHu (Aki HagaBanuca 3
1999 no 2008 poku) WoaO BIANOBIAHOCTI 3aKOHO-
NPOEKTIB NPO BHECEHHA 3MiH A0 KOHCTUTYLT YKpaiHu
Bumoram 1 cT. 157 i 158 BignoBiaHOT KOHcTaTawii
lWoao HasaBHOCTIi abo BiACYTHOCTI BOEHHOMo 4u
Haa3BMMaAMHOIO CTaHy B AepXaBi He BiabyBarnocs.
Ynepwe 6e3 XOAHWX MOSICHEHb YW 3ayBaXeHb
BiANOBIAHY «NepeBipKy» 34INCHMB KOHCTUTYLiNHMIA
Cya YkpaiHu y BucHosky Big 10 BepecHs 2008 poky
Ne 2-8/2008 y cnpasi 3a 3BepHeHHAM BepxoBHol Paan
YKpaiHm npo HaJaHHS BUCHOBKY LIOAO BiaNOBiAHOCTI
3aKOHONPOEKTY LWOAO BHECEHHS 3MiHU A0 KOHCTUTYLT
YkpaiHn (Woao obMexeHHsl AenyTaTcbKol HeaoTop-
KaHHOCTI) BUMoram cT. 157 i 158 KoHcTuTyuil YkpaiHum,
e Cya 3a3HayumB: «...Ha MOMeHT HagaHHS BUCHOBKY
B AepkaBi He BBeA€HO BOEHHUII abo Haa3BMYaNHUN
ctaH. OTXe, 3aKOHOMPOEKT BignoBigae BMMoram
cT. 157 KoHcTutyuii Ykpaidny [18].
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HaBpaag uu «nepBicHa» npaktuka Oyna
«ynyuweHHsM» Cyay, A0 cKkrnagy SKOro Ha nodatky
Moro yHKUiOHYBaHHA BXoAUNW cyAadi, Ski Oynu
JOTUYHI, 6panu y4yacTb y NiAroTOBLi NPOEKTY 1 HaBITb
B yxBaneHHi OcHoBHoro 3akoHy YkpaiHu. OTxe,
JOBONTLCA KOHCTaTyBaTW, LO B UbOMY BWUNaJKy
Bigbynacs He npocTo 3miHa npakTuku Cyay, o4eBUaHO
HasiBHa HoBenizauia KoHcTuTyuitHum Cyaom YkpaiHu
BiaNoBigHMX nonoxeHb po3ainy Xlll «BHeceHHA 3MiH
A0 KoHctutyuil YkpaiHu» OcHoBHOro 3akoHy YKpaiHu
6e3 XOoAHUX 0DOI'PyHTYBaHb 1i NPUYNHMN.

Y uUbOMYy acnekTi BBaXacmMo AOPEeYHUM MpPOLUTY-
BaTu Bonoaumupa LWanoBana, sKuin, CuHTesyloun
[AOCBi BYEHOro Ta KOHCTUTYLINHOMO cyaai y BiacTasui,
3acTepiraB, WO «CaMe MPU3HAYEHHA KOHCTUTYLINHOT
HOPMOTBOPYOCTI He nepeabadae «NONerLweHoro»
CNPUAHATTSA OKpeMux parMeHTiB TEKCTY OCHOBHOIO
3aKOHy, MOLLYKIB Y HbOMY 3aliBoro abo BUNagKoBOro»
[19, c. 38] Ta 3ayBaxuTu, WO KOMW y Takuil cnocid
haKTUYHO 3MIHIOETLCA He nuLle npakTuka Cyay, ane i
3MICTOBHE HanOBHEHHS KOHCTUTYLINHUX npunucie, e,
npuHaiMHi, Mano 6 6yTu nosicHeHo.

Ha Hawy aymky, 6yno 6 noriuHMUM 3pobutin
BWCHOBOK, LIO BignosigHuin npunuc 4. 2 c¢1. 157
KoHcTutyuil YKpaiHun agpecoBaHo came BepxoBHil
Pagi YkpaiHu: 3a SKMX YMOB i KONMW NapnameHT He
MoXe 3MmiHioBaTM KoHcTuTyuilo YkpaiHu. BiH He mae
cnpuiMaTUca SIK Takwuid, L0 BU3HAYaE BUMOTU, SIKUM
Ma€e BignoBidaTW  3aKOHOMPOEKT, WO nignsdrae
nonepeaHsoMy (nepeayBanbHOMY) KOHCTUTYLiIHOMY
KOHTponio. HaTtomicTb BOavaeTbCsd, WO MNWUTaHHA
AoTpuMaHHA uiel Bumorn BepxosHolo Pagolo YkpaiHu
MOXe cTaTu npegMeTom HacTynHoro (B PiweHHi Cyay
Bia 1 nuctonaga 2022 poky Ne 2-p/2022 Ha3BaHMI SK
noganelwmit) (a posteriori) [10] KOHCTWUTYLiAHOIO
KoHTponio KoHcTuTyuitHum Cyaom YkpaiHu.

Y KOHTeKCTi gocnigxeHHs yyacti Cyay B npoueci
BHeceHHa 3MiH Ao OcHoBHoro 3akoHy YKpaiHu
BaXMNWBO TaKOX 3asHauyuTu, Lo, peanisylouun
BiAnoBigHe MOBHOBaXXeHHS, Cyad OAQHOYACHO MOXe
cTaTu 1 cyb’ekToM HoBenisauji, cpopMynioBaBLLU Y
BUCHOBKY B Taki cnpasi lOpMAWYHY MNo3ulilo, dKka
NPUBHOCUTb HOBE B KOHCTUTYUIMHY pearnbHicTb
(30Kpema i Woao BNacHUX NOBHOBaXeHb) (40 peui,
0e3BigHOCHO TOro, 4u OyayTb 3roJoM BHECEHI
BiANoBigHI aHanizoBaHi HUM 3MiHW A0 KOHCTUTYUIT
YKpaiHu, un Hi).

[nsa BiTYN3HAHOIO KOHCTUTYLINHOIO CyAOYMHCTBA,
Ha Halw nomsg, Bce OiMnbll XapaKTepHUM € MposiB
CYAAIBCbKOTO aKTUBI3MY, WO nonsirac ik y BNpoBa-
[XKEHHi iHLUMX KOHCTUTYUIMHMX NOHATL, TaK 1y chopmy-
NIOBaHHI HOBWX 3MICTiB, TBOPEHHI HOBMX MNpaBOBUX
NONOXEHb, PO3LUMPEHHI MEX BNACHOT KOMMNETEHUIT.

Beaxxaemo, 3aans lopuANYHOT BU3HAYEHOCTI, Lo
BnpoBamkeHHA KoHcTuTyuitHum  Cyaom  YkpaiHu
HOBUX MOHATb | 3aMiHA OA4HWX, paHille BXUBaHUX,
iHLIMMW Ha NO3HaYeHHa TOro Ccamoro, 3oKkpema W
ocobnuneo BU3HayeHMx B OCHOBHOMY 3aKoOHi
YKpaiHu, fK-To: «npaBoBNagas» 3amiCTb «BEpXOBEH-
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cTBa MpaBa», «nepeayBanbHUA» Ta «noAanbLUniy
KOHCTUTYLIMHNIA KOHTPOSIb — 3aMiCTb «MnonepeaHbLOro»
Ta  «HAcTYNHOTO»  KOHCTUTYLiAHOTO  KOHTPOMIO,
«KOHCTUTYUiHA nonpaBKa» HapiBHi 3 «BHECEHHSM
3MiH go KoHctutyuil YkpaiHu» Towo Manu 6u 6ytu
UiTKO 3MICTOBHO MOSICHEHI Ta 0OrpyHTOBaHi LWOAO0
HeobxigHocTi (4 6oaai AouUINbHOCTI  BiAMNOBIAHNX
HOBEN) Y pilLieHHAX | BUCHOBKax Cyay.

3Bu4yalriHo, AOCMigXeHuM €, Hanpuknag, ynposa-
[)KEHHS! B KOHCTUTYLiHY peanbHiCTb NOHATTA «NpaBo-
BNaaasa» 3amicTb «BEpXOBEHCTBA NpaBax (Hu nopsasd i3
HUM) AK BignosigHUKa aHrnincekoro «the rule of lawy,
o cTano Hacnigkom Konitkoi pobotn Ceprig
onoBaToro, Bifl KIOro HAYKOBMX PO3BiAOK N OOI'PYHTY-
BaHHSA, 4O BKOPIHEHHA B KOHCTUTYLINHY MpPaKTUKY, 5K
Takoro, WO HaWTouHile N HaWcTuchniwe BiATBOPIOE
CYTHiCTb aHmincbkoro «the rule of law», a came, wWo
Le Npo AOKTPUHKM, MPUHUMAW, IHCTUTYTW W Npoueaypw,
WO € BKpall BaXNUBUMMW ANS 3aXUCTy FIOAUHN Bij
CBaBiNNa JepXaBu Ta L0 YNpaBHIOOTL 0coby Ha
nioacbky rigHicte. Came Tak, 9Kk Haronowye Ceprin
lonoBaTuit, 6araro BikiB NOTOMY BOHO MocTano Sk iaes,
a BXXe B Cy4acHOMY CBiTi, 30KpeMa B €BpONen-CbKoMy,
yTBEpPAUIOca AK igean, UiHHICTb i npuHumn [20]. Wo x
Jo  Oaratbox, 30Kpema,  3asHayeHWx  3MiH
KoHcTutydinHum  Cyaom  YKpaiHu  TepMiHonoril
BiANOBIAHOIO oOMNpauloBaHHA MOACHEHb Y HAayKOBUX
ZKeperax He 3aBXau BAA€ETbCA BigHaNTH.

Busyaloun BignosiaHi pileHHa Cyay, npaBHUKW
WOAO KOHCTUTYUIMHOT TemaTUKW pO3yMiloTb, Lo
MaeTbCcd Ha yBasi nig uumm Hoeauigmn Cyay.
BoaHouac piweHHs, BucHoBk Cyay, 3acTocoBaHi B
HUX NOHATTHA, BUCHYBaHi KOHCTUTYUiHI 3MiCTU MaloTb
OyTU 3pO3yMini He nuwe yKpaiHCLKOMY HayKoBOMY
npaBHUYOMY 3arany, ane i npaBHUKaM-NpaKTukam, i
HaBiTb NepeciMHOMY 3aLlikaBrieHOMY rPOMagaHUHY.

Y uboMy acnekTi cnig 3BaaTu Ha 0COBIMBY Micito
KoHcTtutydiiHoro Cyay YKpaiHM He nuwie 9K «0XO-
poHus» KoHcTuTyuil YKpaiHu, T HoBenizaTopa, ane sk
OCHOBHOIo cyb’ekta (popMyBaHHS KOHCTUTYLiNHOT
KynbTypu. 3asHayeHe 00’€KTUBYE BUCOKWWA CTYMiHb
BiANOBIAaNbHOCTI opraHy KOHCTUTYLIAHOT OpUCanKLUil
nepej yKpaiHCbKUM HapoAoM, YHaouHIOE HeoBXiaHICTb
3aBOIOBaHHA HUM BWUCOKOTO aBTOPUTETY, WO MNepe-
AyciM nonarae B CNPUAHATTI CycninbCTBOM i AOBipi A0
noro aianbHocTi. He ocTtaHHIO ponb y UbOMYy Bigirpae
cnpomoxHictb  Cyay, npuimaioum  cnpaBeanuee
piLLEHHSI, JOHECTMN A0 CYCMiNbCTBA 3aKnageHi B HLOMy
MOTMBM Ta nocunu, obrpyHTyBaTW, a 3a noTpedbu i
MNOSICHUTM 3anpoBadXKeHi HUM KOHCTUTYLiHI HoBaLil.

BucHoBKu

PiweHHa Ta BucHoBkM KoHcTutyuitHoro Cyay
YKpaiHu, BUKNageHi B HUX OPUANYHI nosuii 6esno-
cepegHbo noB’A3aHi 3 Hoenisauielo OCHOBHOIMO
3akoHy YkpaiHu. MoxHa BUOKpeMUTWU Taki copmu
yyacti KoHctutydiiHoro Cyay YkpaiHm B npoueci
HoBenizauji KoHcTuTyuil YkpaiHu: gk cyb’ekta HoBeni-
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3auji, Wwo BiAOYyBaETbCA 3a HaCMigAKOM 37iliCHEHHS
KOHCTUTYLIAHUX  NOBHOBaXeHb  LWOAO  CYyAOBOrO
KOHCTUTYLIAHOIO KOHTPOMIO, odilifiHoro TnymadeHHs
KoHcTutyuii YkpaiHu; gk GesnocepeiHboro oboB’a3-
KOBOIO Yy4yacHuUKa BHeceHHA 3MiH Ao KoHcTtutyuil
Ykpainn BignosiaHo po posginy Xl OcHoBHOro
3aKkoHy YKpaiHW;, AK MpaBO3aCTOCOBHOrO oOpraHa
JepXaBHOT Bnagn, 4Yui NOBHOBAXXEHHS BU3HaYeHi
BuKnioyHo KoHcTtutyuielo YKpaiHW, a pilleHHS €
00OB’I3KOBUMM, OCTaTOMHUMM Ta He MOXYTb OyTu
ockapxeHi. BoaHouac HoBenizauia Cyaom OCHOBHoOro
3akoHy YKpalHW MOXnuMBa 3a HacfiakoMm poarnsagy
Oyab-aKoT 3i cnpaB KOHCTUTYLINHOrO NPOBAaIKEHHS,
BKITIOYHO 3i cnpaBaMy 3a KOHCTUTYLiHUMW 3BEpPHEH-
HaMn BepxoBHOI Pagu VYKpailHu npo HagaHHSA
BWCHOBKY LOAO BiANOBIAHOCTI 3aKOHOMPOEKTY Npo
BHeCEHHA 3MiH A0 KoHcTuTyuil YkpaiHn Bumoram T1i
cT. 157 i 158 6e3BigHOCHO TOro, Y 6yayTb 3roAoMm

BHeCeHi BiAMOBiAHI aHani3oBaHi HUM 3MiHUW A0
KoHcTUtyUiT YKpaiiu, 4u Hi.
BessanepeyHo, 3 ornaay Ha KOHCTUTYLINHWIA

ctatyc Cyay, noro BHecoK y Hoenisauilo OCHOBHOro
3akoHy VYKpalHW, 30KpeMa $K opraHy AepKaBHOI
BNaau, 40 BUKITIOYHUX NOBHOBAXEHbL AKOr0 HaneXxwuTb

ogiliiHe TnymaveHHs KoHcTUTyuiT YkpaiHu, i €K
y4YacHMKa KOHCTUTYLIIAHOTrO NpoLecy BHECEHHS 3MiH A0
OcHoBHOro 3akoHy YKpaiHW, a Hajgani — €AuHoro
opraHy KOHCTUTYUINHOro KOHTPOMIO, WO 34ilNCHIoE
nepeBipKy KOHCTUTYUINHOCTI BHECEHHA 3MiH A0
KoHcTuTyuii YkpaiHn, BiH € 4M He HalbinbwuM 3a
iHLWIMX cy6’ekTiB HOBeNi3aLlji.

3Baxkaloun Ha BuLle 3a3HayeHe, aKTyanbHOI €
noTpebda yHKLUiOHYBaHHA B YKpaiHi He3aneXHoro
KoHcTutydinHoro Cyay VYkpaiHu 3 Bucokonpode-
CilHUM, WO Mae BUCOKIi MopanbHi UiHHOCTI Ta
ApuHUMNKU cKnaaoMm, AKUii opmyeTbca 3a  YiTKO
BU3HAYEHUMU MaKCUMarbHO OO’€KTMBHUMW KpuTepi-
AMU 3a y4yacTi TPOMaisHCLKOro cycninbcrea, Ta
notpeba B 0BGIpyHTOBAHOCTI (MpUYOMY 3 AOKMaAHUM
3a NoTpebun po3’siCHEHHAM) NpuUHATUX CyaoM akTiB i
3aCcTOCOBaHMX Y Npoueci MNPUAHATTA nNpaBoOBUX |
norivHmx nigxogie. [oBipa Ta nepeKoHaHICTb cychi-
NbCTBa B NpaBaMBOCTI Ta BignosigHOCTi OCHOBHOMY
3akoHy YKpaiHu, NOro TeKCTy N «AyXy» 3anpoBa-
AxeHux KoHctutyuintHum Cyaom YkpalHu HoBauiil He
MOXNUBI 6€3 Po3yMiHHS IXHbOr0 3MICTY Ta MPUYMHY X
NOsSIBU B KOHCTWUTYUiMHIA npaBoOBi AOKTpuWHI. Bpak
OCTaHHIX MOX€ MNOCTaBUTK Mif CYMHIB X NErTUMHICTb.
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Participation of the Constitutional Court of Ukraine in the Novelization
of the Constitution of Ukraine (an Attempt at a Philosophical Approach)

Topicality. Constitutional reality has a direct impact on guaranteeing and ensuring the rights and freedoms of the
individual, the functioning of the state and society. Its change in an extra-constitutional manner (exit of the state authority
beyond the limits of the constitutionally defined powers, application of an unconstitutional law or application of the law in
a way that does not correspond to the Constitution of Ukraine, etc.) indicates the existence of a problem that needs to be
solved, in particular, by means of constitutional jurisdiction. According to its constitutional status, the Constitutional Court
of Ukraine is a body that is called to prevent, warn and solve relevant problems, in the process and as a result of which,
as a rule, the content of the relevant constitutional regulation, norms and principles, «spirit» of the Basic Law of Ukraine
is clarified and formulated , thus their novelisation takes place. At the same time, carrying out such an amendment and
creating a law, this body must act within the limits of constitutionally defined powers, so as not to become the subject of
introducing constitutional changes in an unconstitutional way, taking over the role of legislative or constituent power. In
addition, in order to be accepted by society and legitimized, the novelisation of the Constitution of Ukraine by the
Constitutional Court of Ukraine must be not only legally justified, but also explained in detail, since even the best
decisions of any government body, if they are not understood and not accepted by society, can turn into a fiction or, even
cause a constitutional conflict. The purpose of the article is a comprehensive study of the participation of the
Constitutional Court of Ukraine in the novelization of the Constitution of Ukraine. Methodology. The research uses a
complex of general scientific and special methods of cognition, in particular, hermeneutic, formal and logical, system and
functional. Scientific novelty. The article examines the issue of the participation of the Constitutional Court of Ukraine in
the novelization of the Constitution of Ukraine, outlines the limits beyond which the Court cannot go, and defines
safeguards against usurpation of powers. Results of the research. The forms of participation of the Constitutional Court
in the amendment of the Basic Law of Ukraine with specific examples of such amendment and the corresponding
consequences are disclosed. It is warned against the danger of transforming the Constitutional Court from a body of
constitutional jurisdiction into one that takes over the role of legislative or constituent power; possible safequards against
usurpation of the right by the body of constitutional jurisdiction are hamed; the importance of legal substantiation and, if
necessary, explanation of the novelization of the Basic Law of Ukraine carried out by the Court with the aim of their
legitimization by society and legitimization by other public authorities is emphasized. Practical significance. The
remarks formulated in the article regarding the danger of transforming the Court from the guardian of the Basic Law of
Ukraine into a body with unlimited power to create law, replacing the legislative and constituent power, or the creation of
such a negative perception of the body of constitutional jurisdiction in society, are aimed at changing and improving the
legal practice of the Court. In particular, proposals were provided regarding the need to substantiate and explain the facts
of the Court’s amendment of constitutional prescriptions and norms and principles.

Keywords: novelization; constitutional jurisdiction; constitutional reality; constitutional culture; legalization;
legitimization; prerogative powers; constitutional control.
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