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CURRENT ISSUES OF CONSTITUTIONAL
AND LEGAL STATUS OF HUMAN AND CITIZEN
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DEVELOPMENT OF THEORETICAL AND LEGAL APPROACHES TO UNDERSTANDING THE
ESSENCE OF SOMATIC HUMAN RIGHTS IN THE PROCESS OF BIOMEDICAL RESEARCH
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Myroslava Hromovchuk,

Associate Professor of the Department of Constitutional Law and Comparative Law
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Candidate of Law, Associate Professor

ORCID 0000-0003-2077-2342

myroslavabelova@gmail.com

Summary

It is pointed out that theoretical ideas about the relationship between man and the
field of biomedical research inevitably affect the coverage of aspects that are not reduced
to the subjects of constitutional and legal regulation. Accordingly, it was methodologically
unjustified to limit the idea of realization of somatic rights of citizens only to the analysis of
the norms of constitutions. The essence of the implementation of somatic rights of citizens
in the process of biomedical research as effective elements in the development of society
and in accordance with one category of constitutional law determines the need to review
them from the standpoint of ontology, epistemology and axiology of rights. Thus, studies
of these complex relationships do not take into account that they determine approaches to
their knowledge, explore the order and principles of their implementation and protection,
socio-legal “existence”, analyze the value of political and legal image.

Certainly, in order to create a reliable modern scientific foundation for understanding
the essence of somatic human rights in the process of biomedical research, it is advisable to
influence historical excursions in the specialty that studies a particular legal issue, consti-
tutional and legal foundations of individual somatic rights, , on the basis of and formulated
previously existing and current legislation. This will exclude certain trends in the develop-
ment of both legal doctrine and rule-making activities, the results of which are a thorough
improvement of current legislation of Ukraine, including codified content, solve certain
problems while opening ways to solve them in different historical periods to avoid in the
future. negative and borrow positive experiences.

6 KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 1. 2021
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The authors argue, based on the analysis of theorists of state and rights, constitution-
alists, natives who are involved in the study of somatic human rights, religious scholars
who can achieve the result that the historiography of somatic human rights in biomedical
research in the broad scientific field of knowledge development of constitutional and legal
science and its regularities; in the narrow sense, it is a set of works on various problems of
the history of modern constitutionalism, human rights, the influence of religion on human
rights and the mechanism of their implementation and protection in a certain historical
period.

At the same time, the aim of the work is to study the constitutional and legal principles
and the influence of various factors on the mechanism of realization of somatic rights in the
process of biomedical research.

The methodological basis of the study was the worldview dialectical, general scientific
and specific scientific methods of cognition of the phenomena of state and legal reality.
Thus, in particular, formal-logical methods of analysis and synthesis allowed to reveal the
content of the concepts that make up the subject of research, to classify them, as well as to
formulate intermediate and general conclusions. The systematic method allowed to study
the role and significance of somatic human rights among other human and civil rights and
freedoms. Using the historical method, the doctrinal basis of the study was analyzed, and
the main stages of the formation of biomedical research with human participation were
identified. The structural-functional method allowed to clarify the internal structure of the
mechanism of constitutional and legal support of somatic rights and freedoms of man and
citizen in the process of biomedical research, as well as to determine the functional pur-
pose of each element of this mechanism. The content of legal regulations governing social
relations, within which the organization and functioning of the mechanism of protection of
somatic human rights in the process of biomedical research, was revealed using a special
legal method of cognition. The comparative method made it possible to identify similar
features and differences in the constitutional and legal regulation of the mechanism of pro-
tection of somatic human rights in the process of conducting biomedical research.

Key words: human rights and freedoms, fourth generation human rights, somatic hu-
man rights, historiography, legal doctrine, constitutionalism.

OO

1. Introduction

In order to create a reliable modern scien-
tific foundation for understanding the essence of
somatic human rights in the process of biomed-
ical research, it is advisable to digress into the
specifics of the study of a legal issue of consti-
tutional and legal principles of consolidation of
individual somatic rights. previous and current
legislation. This will highlight certain trends
in the development of both legal doctrine and
rule-making activities, the result of which is a
radical improvement of current legislation of
Ukraine, including codified content, to outline
certain issues while clarifying ways to solve them
in different historical periods. to avoid negative
in the future and borrow positive experiences.
Taking into account the historical experience of
doctrinal research of certain legal phenomena,

O

according to V. Kolpakov, allows to form a per-
fect modern scientific basis for improving the
constitutional and legal status of a legal institute.
(Kolpakov, 2009, p. 62).

2. 2. Theoretical approaches to the

category "legal doctrine".

Historiographical analysis as a scientif-
ic method of historical research, L. Berezivska
rightly points out, has become widespread in his-
torical and legal research. Today, historiography
in historical science has become a separate scien-
tific field and is included in the list of disciplines
studied by future historians. At the same time,
the application of the historiographical method
in historical and legal works is accompanied by
a number of problems: unpreparedness of re-
searchers to apply the historiographical method,

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)
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Section 1. Current issues of constitutional and legal status of human and citizen

as the vast majority of them have no historical
education; misunderstanding of the importance
and necessity of historiographical analysis; the
absence of a historiographical section in some
dissertations, which reduces the probability of
novelty of the study, etc. It should be noted, the
scientist writes, that historiographical analysis
allows to identify unexplored or little-studied sci-
entific problems, to concentrate research efforts
around them, provides relevance and theoretical
significance of research, in addition, the applica-
tion of this method is a manifestation of research-
er culture. Historiographical analysis, which in-
volves the study of historians in the field of law,
differs from source analysis, which focuses on
primary sources (Berezivska, 2018, p. 5).

Creating a historiography of any field of
knowledge, say V. Chernysh and V. Stepanenko,
is an indicator of the maturity of a science, a
necessary element of its self-awareness: follow-
ing the historical development of the institute,
scientists have the opportunity to better under-
stand its current state, problems and contradic-
tions. Therefore, it is natural that as the science
of human rights develops, interest in its history
grows, and the emergence of historiographical
works is evidence of this. (Chernysh, Stepanen-
ko, 2010, p. 5).

History and methodology of legal science,
according to E. Yarkova — a new discipline for
the system of domestic legal education. Its ap-
pearance is due to a number of reasons. One of
the main reasons can be considered a radical,
in comparison with the scientific revolution, a
change in the paradigmatic foundations of do-
mestic jurisprudence. The essence of this change
can be defined as a transition from the monistic
model of legal science, in which historical and
dialectical materialism qualified as the only tru-
ly scientific theory and methodology, and the
history of science emerged as the history of the
Marxist-Leninist scientific paradigm; to a plural-
istic model based on the idea of theoretical and
methodological diversity and the idea that the
way to create a true theory and methodology of
legal science lies through the study of the histo-
ry of this science (Yarkova, 2012, p. 7).

Historical and legal knowledge is the basis
of modern and future legal culture, provides co-
ordinates and tools for orientation in the prob-
lems of jurisprudence. Accordingly, the modern

historian in the field of legal knowledge must be
clearly aware of the commonalities and differ-
ences between historiography and the source
base of research. Therefore, a necessary com-
ponent of the professional training and skills of
a historian of law is the scientific organization
and high culture of elaboration and use of his-
toriographical works and sources. Helplessness
in their practical use has a negative impact not
only on the quality of research, but also on the
effectiveness of scientific activity in general.
A historian in the field of law must be able to
find the necessary historiographical works and
sources, thoroughly research and correctly in-
terpret them, objectively assess the level of reli-
ability and information capabilities of relevant
documents, is have the skills of scientific criti-
cism. (Petrenko, 2018, p. 11).

Source studies, notes O. Petrenko, has its
own specific subject and uses a special method
of cognition of objective reality. The main task
of source studies is to study cultural objects as
sources of information about people and society
(Petrenko, 2018, p. 11). At the same time, the basis
of source studies in the field of human rights is
the understanding of the source of law as a prod-
uct of purposeful human activity, as a phenome-
non of legal culture. In turn, writes O. Petrenko,
it focuses on the systematic study of sources, to
appeal to works of culture created in the process
of human activity, which reflected the social, psy-
chological, managerial, pedagogical and other as-
pects of society and personality, power and law,
morality, motives and stereotypes of human be-
havior in certain conditions. Sources contain the
full amount of social, political, cultural, historical
and pedagogical, etc. information, which serves
as a basis for obtaining new factual knowledge
(Petrenko, 2018, p. 11). Thus, in the study of so-
matic human rights and the mechanism of their
implementation in biomedical research, it is im-
portant not so much the interpretation of the
content of the text, as the interpretation of the
source as a phenomenon of legal culture.

Comparative analysis of the disciplinary
historiography of the Institute of Somatic Hu-
man Rights (here we fully share the opinion of
T. Demetradze ) contribute to a better vision of
the whole block of legal disciplines, their hierar-
chy in the legal science system, in the humanities
in general, overcoming “disciplinary barriers”.

8 KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 1. 2021



Dmytro Bielov, Myroslava Hromovchuk

In the scientific activity of lawyers, the ability to
predict transformation processes, search for dif-
ferent options for interdisciplinary and multidis-
ciplinary synthesis in the specialization of legal
research on the institute of somatic human rights
and the mechanism of their implementation in
biomedical research (Demetradze, 2015, p. 34).

The history of legal science, writes T. Pop-
ova, in this case has a special place, because it
acts not only as a "means of analysis" of the dis-
ciplinary history of the whole "family" of legal
disciplines, but also plays on the very system of
legal professional knowledge. "Integrative role".
The disciplinary jurisprudence of the history of
legal science, taking into account its national
and regional specifics helps to identify the typo-
logical diversity of its disciplinary images in the
system of European and world legal practices,
to provide a clearer understanding of the struc-
ture of reflective disciplines, development of op-
timal principles including at the stage of its dis-
ciplinary development. That is why, the scientist
notes, the creation of "cartography" of historio-
graphical disciplinary legal traditions in order
to find their place in legal science will contrib-
ute to identification stability, improving the par-
adigmatic foundations of the "historiographical
basis", strengthening the epistemological status
of the legal institution (Popova, 2008, p. 233).

According to O. Mikhno, the study requires
systematization of sources not on a chronolog-
ical or typical basis, but on the nature of the
reflection of legal reality in them. Carrying out
such historical and legal research, it is necessary
to clearly distinguish the main processes. Thus,
official documents, recommendations, instruc-
tions, dissertations, monographs, etc. reflect
mainly theoretical and legal and partly educa-
tional and methodological aspects. But the re-
sult of this study - the actual research - draws up
a scientist in the form of an official document.
Therefore, invisible in the flow of officialdom,
but the most interesting side - the internal - is
presented in the texts themselves, which are the
result of study and are of particular research in-
terest. (Mikhno, 2018, p. 17).

3. The concept of "historiography of

somatic human rights"

Polysemantism of the concept of "histo-
riography of somatic human rights" involves

the concretization of the institution of somatic
rights within the mechanism of protection of
human and civil rights and freedoms in gener-
al, which reveals one of its possible meanings
- the history of legal knowledge. In this coordi-
nate system it is necessary to position the his-
toriography of the Institute of Somatic Rights in
the process of biomedical research as an intel-
lectual history, which, according to T. Sidorova
studies the process of understanding the his-
torical past in space-time systems and subjec-
tive-personal perceptions: personalities, their
subject of study, epistems, technologies, scien-
tific tools in the study of the institute of notary
as a body for the protection of human and civil
rights and freedoms. In this case, the history of
science, the scientist notes, is characterized by
the function of retransmission in a concentrated
form of clumps of collective memory of its past,
if we mean the combined experience of under-
standing the "historical", reproducing images of
the past, reflected in theories and concepts the
seal of the individuality of their creators and
the "signs" of their time. Modern qualitative re-
search on the history of science is complex, sys-
tematic, based on an interdisciplinary approach
that synthesizes the possibilities of related legal
sciences (Sidorova, 2008, p. 236).

That is, as we see, the history of the for-
mation and development of the mechanism of
realization and protection of somatic human
rights is an integral part of the historical and
legal process. The study of positive experiences
in this field, which has deep historical roots and
is closely linked to socio-economic and politi-
cal processes, is important for both theory and
practice. An integral element of scientific intel-
ligence of any level and direction is a thorough
source base, critical analysis and systematiza-
tion of which is the primary task of a true scien-
tist. This is what makes it possible to carry out
objective and impartial research in the field of
jurisprudence, as modern scholars emphasize.
(Hamanko, 2018, p. 23).

If we talk about the analysis of the main
sources on the subject of our study, we should
first highlight the works of D. Belov, Y. Voloshin
and A. Krusyan on the general theory of modern
constitutionalism.

D. Bielov in his dissertation research "Par-
adigm of Ukrainian constitutionalism" (Bielov,
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2012) highlights the features of the category par-
adigm of modern Ukrainian constitutionalism,
taking into account the constitutional and legal
realities of domestic practice. The problems of
formation and development of the paradigm of
modern Ukrainian constitutionalism are stud-
ied. Using a historical approach, the concept
and genesis of the scientific and practical par-
adigm of constitutionalism are revealed. Based
on the analysis of the constitutional legislation
of Ukraine, judicial and administrative practice,
scientific and theoretical research, the author
reveals the content of constitutionalism and
provides a description of its structure. The com-
ponents of modern Ukrainian constitutionalism
are identified and studied, in particular, it is es-
tablished that the concept of "constitutional or-
der" as the main and integrating category of the
science of constitutional law, which has a more
normative content. The legal properties of the
norms enshrining the principles of the constitu-
tional order are revealed. Scholars, in particu-
lar, have proved that the Constitution defines
the entire paradigm of constitutional and legal
relations. The legal nature of the transformation
of the constitution is studied, three main ways
of transforming the content of constitutional
norms without changing the text of the constitu-
tions themselves are identified. D.Bielov reveals
the peculiarities of the evolution of constitution-
al models of power in Ukraine, defines the con-
ceptual foundations of constitutional transit, as
well as the peculiarities of constitutional reform
in Ukraine as a consequence of the formation of
a new paradigm of Ukrainian constitutionalism.

In our opinion, Yu.Voloshyn's work "Con-
stitutional and Legal Support of European In-
terstate Integration: Problems of Theory and
Practice" is interesting (Voloshyn, 2010), where
scientists consider the process of formation of
the constitutional and legal mechanism of in-
tegration in the context of globalization. The
author pays special attention to the constitu-
tionalization of international law, as well as its
internationalization. The scholar rightly con-
cluded that the constitutional and legal provi-
sion of integration absorbs a complex and dy-
namic system that encompasses norms, means
and doctrine, thus enabling this process, and
globalization affects even constitutionalism. The
concept of "supranational constitutionalism"

is characterized as the constitutional and legal
support of state participation in integration pro-
cesses, and the law should set the vectors in this
progressive development. The dissertation also
considers the issue of transformation of sover-
eignty in modern conditions, which is related to
political, economic and social elements.

A. Krusian in his dissertation "Modern
Ukrainian constitutionalism: theory and prac-
tice" (Krusian, 2010) for the first time proposed
the periodization of the genesis of the scientif-
ic and practical paradigm of constitutionalism,
its development and formation. Analyzed the
constitutional and legal freedom of man, his
protection, turning to protection from the state
and protection by the state itself (this is impor-
tant when analyzing the admissibility of state
interference in the life of the individual), and
proposed a functional mechanism of modern
Ukrainian constitutionalism.

An important part of our research has been
work in the field of somatic rights. At the same
time, it is necessary to single out such scientists
as V. Kruss and M. Lavryk, Y. Turyanski and V.
Pishta. In particular, the general approaches of
somatic rights were gradually introduced into
scientific circulation by the scientist V. Kruss,
namely as an opportunity of the person to dis-
pose of the body independently. His work "The-
ory of Constitutional Law Enforcement" is es-
pecially noteworthy. (Kruss, 2000). At the same
time, we should agree with Yu. Turyanski, that
the topic of somatic human rights has been the
subject of research by many scientists in the
post-Soviet space, but in Ukraine at present we
can not state the intensification of its develop-
ment (Turianskyi, 2020, p. 34].

Extremely important for our study are the
works of M. Lavrik, among them, in particular,
we can highlight "Guarantees of constitutional
human rights (somatic aspect)" (Lavrik, 2006),
where somatic human rights are analyzed
through the prism of constitutional guarantees,
which seems acceptable given their component
composition. The author also reveals the concept
of constitutional human rights, seeing under the
guarantees and legal, and political, economic
and spiritual components that ensure the imple-
mentation and protection of constitutional hu-
man rights, which are the basis of human ability
to dispose of their bodies. It is quite thoroughly
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noted that the legal guarantees of somatic (con-
stitutional) human rights are contained in the
constitution of a state and in other legislation,
which can be demonstrated by the domestic ex-
ample. (Turianskyi, 2020, p.34).

In our opinion, the dissertation work of
Yu. Turyanskyi "Somatic human rights in the
modern doctrine of constitutionalism: theoreti-
cal and legal research" is also important (Turi-
anskyi, 2020, p. 34). In the dissertation, among
other things, on the basis of the analysis of in-
ternational regulations, monitoring reports,
practice of foreign countries, national legisla-
tion and law enforcement practice, statistical
data, author's public opinion poll, analysis of
scientific doctrine the complex theoretical and
legal research of somatic human rights in mod-
ern doctrine of constitutionalism is carried out.
Scientists have identified the prerequisites for
the emergence and further development of the
group of somatic human rights: scientific and
technological progress, the complementarity of
scientific research, changes in social psychology
and the correction of moral and ethical norms.
It is proved that in the modern doctrine of con-
stitutionalism the formation of a group of so-
matic rights can be traced, which does not yet
have a clear scientifically formed structure. This
is due, in particular, to the progress of techni-
cal capabilities in the field of human corporeal-
ity. Then the author's position on the structure
of the group of somatic rights is presented and
the following are singled out: the right to one's
own genome; reproductive human rights; sexu-
al human rights; the right to transplant organs,
tissues, cells; the right to gender identity; the hu-
man right to modify one's body; the right to a
painless death; the right to dispose of one's body
and its parts after death; the right to use drugs
and psychotropic substances to alleviate suffer-
ing.

Interesting, from the point of view of the
subject of our research, is the work of V. Pishta
"Administrative and legal regulation of trans-
plantation in Ukraine". In his dissertation, the
scientist conducted a study of administrative and
legal regulation of transplantation in Ukraine.
Theoretical and practical problems are deter-
mined and the directions of their improvement
are worked out. The development of adminis-
trative and legal norms in the field of transplan-

tation in Ukraine is studied. Scientists focus on
the period of existence of the Ukrainian Soviet
Socialist Republic, because at this time the field
of transplantation first became the object of ad-
ministrative regulation, and later formed a full
administrative and legal framework governing
the transplantation of kidneys, lungs, intestines,
gastrointestinal tract. costal cartilage, bones, as
well as issues of international legal cooperation
in this area. It is also important that the paper
examines the case law of the European Court of
Human Rights in the field of transplantation on
the example of the cases "Petrova v. Latvia" and
"Elberte v. Latvia". In both cases, the European
Court of Human Rights found a violation of Arti-
cle 8 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, and in
Elberte v. Latvia, a violation of Article 3 of the
Convention. In a separate opinion in the case of
Petrova v. Latvia, K. Voitishek emphasizes that
the European Court of Human Rights did not
answer the question of the further role of the
deceased's relatives in deciding whether or not
to remove anatomical materials from the corpse
donor: whether whether the relatives are auton-
omous subjects, or they are only expressions of
the will of the deceased. This is where we see
the further development of the case law of the
European Court of Human Rights in the field of
transplantation.

In our opinion, the work "Protection of
constitutional human rights and freedoms in
the process of conducting biomedical research”,
which we co-authored with S. Kozodaev, D. Be-
lov and Y. Bisaga, deserves special attention
(Bysaha, Belov, Hromovchuk, Kozodaiev, 2018).
Thus, in particular, the paper examines the fea-
tures of the essence and content of the constitu-
tional principles of human rights as a basis for
legal regulation of biomedical research. The au-
thors reveal the essence and content of interna-
tional and national legal standards for human
biomedical research. Scientists have found that
there are currently no standards for legal reg-
ulation of human rights in biomedical research
at the national level and at the level of interna-
tional instruments in this field. The monograph
logically reveals the features of the content of
biomedical research as an object of constitution-
al and legal regulation, as well as identifies the
features of the constitutional and legal status
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of participants in biomedical research. It is es-
tablished that the terms "medical experiment",
"clinical study", "clinical trial", "human experi-
ments" are used in domestic legislation and sci-
entific sources as single-order categories, mean-
ing the same phenomenon, but more accurate.
is the use of the term "biomedical research".
Scientists have studied the limits of permissible
interference in conducting biomedical research
with human participation, as well as identified
the ethical examination of biomedical research
as a way to protect human rights. We would like
to note that a significant part of the scientific
material related to the actual biomedical re-
search was used just from our joint work with
the above scientists

4. Conclusions

Based on the analysis of the works of the-
orists of state and law, constitutionalists, scien-
tists directly involved in the study of somatic hu-
man rights, religious scholars, we can conclude
that the historiography of somatic human rights
in biomedical research in a broad sense is a field
of scientific knowledge. Studies the develop-
ment of constitutional and legal science and its
patterns; in the narrow sense, it is a set of works
on various problems of the history of modern
constitutionalism, human rights, the influence
of religion on human rights and the mechanism
of their implementation and protection in a cer-
tain historical period.
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Memodono2idyHo HesunpasdaHum bys0 6 obMexysamu yseneHHs Npo peani3auito CoMamuyHux npas 2poMaodsH nuuie
aHanizoM Hopm koHcmumyuii. Cymricme peanizauii comamuyHux npas 2pomadsiH y npoueci 6ioMmeduyHux 00CniomeHb
SIK 8AMU/IUBO20 €/1EMEHMA 8 PO3BUMKY KOMHO20 Cycnifibemea ma 8idnosioHo OO0Hi€i 3 kameeopili KoHcmumyuyitiHo2o
npaea susHayae HeobxiOHicmb po3enady ix 3 no3uyili oHmonozii, 2Hoceonozii ma akcionozii npasa. Takum 4uHom, 9o-
CNIOMEHHS Yux 00CUMb CKIAOHUX 8iOHOCUH HEMUHYy4Ye nepedbayae 8U3HAYeHHS Nioxodie 00 iXxHb020 Ni3HAHHS, 00CTi-
OMeHHs NopsOKy ma NpUHYUNIe ix peanizauii ma 3axucmy, coyiansHo-npagogoeo «bymms», GHAi3 mux YiHHocmed, SKi
Habysarms NOIMUKO-NPAasos8e 8UPAHEHHS.

BusHaueHo, 3a0n5 cmeopeHHs HAOIilIHO20 Cy4acHO20 HAYK0B8020 (yHOAMEHMY PO3YMIHHS CYMHOCMI COMAMUYHUX
npas MmoouHuU y npoueci biomedu4HUX A0CNiOHEHb 00UiIbHUM 86a4GEMbCS ICMOpUYHUL eKCKYpC y cneuudiky 00CnioneHHs
Mo20 YU iHWO020 NPAgo8o20 NUMAHHS KOHCMUMYUIUHO-Npagosux 3acad 3aKpineHHs OKpeMux coMamu4yHuUX npasda, euoi-
JIEHHSI NesHUX npiopumemis 00CiOHeEHHS, POPMYHBAHHS QOKMPUHANbHUX NOJIOMEHb, HA NiOcMasi SKUX i popmysanocs
paHiwe ditode ma YuHHe 3aKoH00ascmeo. Lie 003801umb sudinumu neeHi meHOEHYi po38UMKY SK Npasogoi OOKMpUHU, Maxk
i HopmMomeopHYoi QisibHOCMI, pe3ybmamom SIKoi € OOKOpiHHe 800CKOHANIEHHS YUHHO20 3aKOH0OAscmea YKpainu, y momy
yucni 0 KoOugikosaHoz20 3Micmy, OKpecaumu negHi npobaeMHi NUMAHHS i3 00HOYACHUM 35CYBAHHAM WISXI8 iX 8UPILUEHHS
Y pi3Hi icmopuyHi nepiodu i3 mum, wob yHUKHymu e MaliibymHbsoMy He2amueHo20 Ma 3ano3u4umu NO3UMmMuUHUU 00Csio.

Asmopu cmeepoxyoms, Ha OCHOBI GHAJTI3Y NPaub MeopemuKig depxasu ma npasa, KOHCMUMYyuioHanicmis, e4e-
HUX, w0 6e3nocepedHmo 3aliMaromsCs 8UBYEHHSM COMAMUYHUX NPAas t0OUHU, 84eHUX-pesieiliHux disiyie MOXHa 3pobu-
mu BUCHOBOK NPO Me, Wo icmopioepagis comamu4yHuUX npas MoOuHU 8 npoueci bioMedudHUX 00C/TIOHEHb 8 WUPOKOMY
PO3YMIHHI — Ue cgepa HayKosux 3HAHb, IKA 8UBYAE PO3BUMOK KOHCMUMYUiliHO-Npagoeoi Hayku ma ii 3akoHOMIpHOCMI;
Y 8Y3bKOMY — L€ CYKYNHICMb HaNpayt8aHs i3 pisHux npobaem icmopii cy4acHo20 KOHCMUMyuioHaniamy, npas to0uHU,
8nsausy pesnieii Ha npasa MoOUHU Ma MEXAHI3M iX peanizauii ma 3axucmy y negHull icmopudHuli nepioo.

Y Mipy ycKNaOHeHHS CycnibHUX 830EMOBIOHOCUH, NUMAHHS 6ioMeduYHUX DOCNiOmeHb HepiOKo cmanu po3ensoa-
mucs 5K cknadoea YacmuHa Medu4yHO20 NPaga —Ho8oi 2asy3i, U0 N0emanHo GopMyemocs 8 Cy4acHill Ykpaini. Y 3893ky
3 yum asmopom bynu eusyeHi NnUMAHHS nNobydosu cucmemu npasa, a MAkox nNpobaeMu KoMnaekcHo20 npasosozo
pezyneaHHs nposedeHHs biomeduyHUX BoCidmeHs, SKi ompumanu sucgimneHHs 8 npausix A. bunuui, C. bondixap, C.
byneuyu, 1. Bimme, H. KawkaHosoi, O. KawuHuesoi, C. Kozodaesa, A. KoHyoseHko, A. Kyniwa, tO. KyHdiesa, M. MeHdyn, C.
Mycmosim, I. CeHromu, F0. TypsHcbkoeo, E. TpyxaHosoi ma iH.

lpu ysomy, Memor pobomu € sus4eHHs KOHCMUMyUiliHo-npasosux 3acad ma ensusy pizHux pakmopig Ha Mexa-
Hi3M peanizayii comamuyHux npas 8 npoueci 6ioMeduYHUX O0CTIOKEH®.

MemodonoziyHy 0cHo8Y QOCNIONEHHS CKAANU C8iMOo2AS0HUL 0idnekmu4HuUl, 302a/1bHOHAyK08i Ma KOHKPemHo-Ha-
yKO08i Memoou ni3HaHHS [8ULW 0epwasHo-npagosoi dilicHocmi. Tak, 30Kkpema, QopManbHO-102i4HI MemMoou aHanizy ma
CUHmMe3y 00380/1U/IU PO3KPUMU 3MiCM NOHSIMb, SKi CKnadarme npedmem 00C/IOMEHHS, NposecmuU ix Kaacugikauito, a
Makox« cgoopmynoeamu npoMixxHi ma 3a2ansHi 8ucHosku. CucmemHuli Memod 00380/1u8 00CIOUMU POIb MA 3HAYEHHS
COMAaMUuYHUX npas OUHU ceped iHWUX npas i ceo600 OUHU i 2pOMAGSHUHA. 3a 00NOMO20K0 ICMOPUYHO20 MEMODY
6y/10 NnPOAHANI308aHO QOKMPUHAbHY 6a3y 00CNIOHEHHS, @ MAKOX 8U3HAYEHO OCHOBHI emanu QopMy8aHHs 6ioMedUYHX
oocnidmeHs 3a ydacmio moduHU. CmpykmypHo-@yHKUioHaneHUli Memod 00380/1U8 39Cy8amu 8HympiwHo bydosy mexa-
Hi3My KOHCMUmMyuiliHo-npasoeo20 3abe3neyeHHs cCoMamuyHuUx npas i ceo6o0 NOUHU i 2pOMAdHUHA 8 npoueci npo-
8e0eHHs biomeduYHUX O0C/iOMEHb, A MAKOX 8U3HAYUMU (QYHKUIOHANbHE NPU3HAYEHHS KOXHO20 3 eN1eMeHmi8 Ub020
MexaHi3My. 3Micm HOpMamueHo-NPagosuUX NPUNUCI8, W0 pe2y/Iome CycninbHi 8IOHOCUHU, 8 MEXAX SIKUX 30iliCHIOEMbCS
0p2aHi3ayis ma QYHKUIOHYBAHHS MEXAHI3MY 3axXUcmy COMamuy4HUX npaes Jt00UHU 8 npoueci nposedeHHs biomeduyHUX
docnidmeHs, bys po3kpumuli 3a 00NOM0O20K0 CNeuianbHo-pUudUYH020 Memody ni3HaHHs. Komnapamusicmcokuli Memoo
00380/1U8 BU3HAYUMU CXOMI pucu ma 8iOMiHHOCMI y KOHCMUmMYyUiliHO-NpagogoMy pezyio8aHHi MexaHiaMy 3axucmy
COMamuy4HUX npas At0OUHU 8 npoueci npogedeHHs 6ioMedUYHUX OCTIOMEHD.

KntouoBi cnoBa: npasa ma cao6odu s1v0UHU, Npasa 0OUHU 4emB8epmo20 NOKOIHHS, COMAMUYHI Npasa toOUHU,
icmopiozpagis, npasoea 00KMpUHA, KOHCMUMYUYiOHAI3M.

OOOOOOOOOOOOOOOOOOOOO SO OOOOOOOOO OO SOOI OO SOOI OOOOOOOOOOOOOOOOOOOOE
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Summary

The article compares the requirements for the lawful application of detention without
a court decision as a criminal procedure established in Article 5 § 1 (c) of the Convention for
the Protection of Human Rights and Fundamental Freedoms and in the second sentence of
Article 29 part 3 of the Constitution of Ukraine. In particular, the content of the concept of
"detention" of a person is studied, the list of subjects who have the right to detain a person
without a court decision and the legal content and list of legitimate grounds for detention
of a person without a court decision as a criminal procedure are studied and compared.
Conventional, constitutional and criminal-procedural norms are also studied, as well as the
necessity of mandatory further judicial review of the legality of the detention of a person,
including the terms of such review.

Based on a detailed analysis of these provisions of the Convention for the Protection of
Human Rights and Fundamental Freedoms, the Constitution of Ukraine, relevant decisions
of the European Court of Human Rights and the Criminal Procedure Code of Ukraine, it is
established that the grounds for the detention of a person by a general entity, defined by
paragraph 2 of Article 207 of the Criminal Procedure Code of Ukraine, and a special entity,
defined by subparagraphs 1 and 2 (except subparagraph 3) of paragraph 1 of Article 208 of
the Criminal Procedure Code of Ukraine, in general, correspond to the grounds for lawful
detention of a person enshrined in Article 5 § 1 (c) of the Convention for the Protection of
Human Rights and Fundamental Freedoms. Therefore, it cannot be qualified as unlawful
interference with the human right to liberty and security of person. At the same time, pro-
posals are formulated to make changes and additions to subparagraph 3 of paragraph 1 of
Article 208 of the Criminal Procedure Code of Ukraine.

It is also proved that the provisions of paragraph 2 of Article 12 and Articles 209 and
211 of the Criminal Procedure Code of Ukraine are critical provisions of the current legisla-
tion of Ukraine regarding the lawful application of detention of a person without a court de-
cision. These provisions actually eliminate some shortcomings and establish the necessary
legal and procedural grounds for the clarified application of the provision of the second
sentence of part 3 of Article 29 of the Constitution of Ukraine, in accordance with the provi-
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sions of paragraph 3 of Article 5 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms, as well as the practice of their application developed by

the European Court of Human Rights.

Key words: detention of a person, subjects and grounds for lawful detention of a per-
son without a court decision, right to liberty and security, Convention for the Protection of
Human Rights and Fundamental Freedoms, Constitution of Ukraine, Criminal Procedure

Code of Ukraine.

1. Introduction

Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950
(hereinafter - the Convention), which was rati-
fied by the Verkhovna Rada of Ukraine in 1997
(Law of Ukraine «On Ratification of the Con-
vention for the Protection of Human Rights and
Fundamental Freedoms of 1950. First Protocol
and Protocols, 2, 4, 7 and 11 of the Convention»,
1997), in accordance with Article 9 of the Consti-
tution of Ukraine (Constitution of Ukraine, 1996)
is part of the national legislation of Ukraine and
is subject to mandatory application in our coun-
try. At the same time, one of the most important
fundamental and inalienable human rights is
the right to liberty and security of person, which
is guaranteed by Article 5 of the Convention and
Article 29 of the Constitution of Ukraine. How-
ever, at present in the domestic legal system the
issue of actual observance and proper protec-
tion of the human right to liberty and security
of person, and in particular, ensuring the guar-
antee of exclusively lawful detention of a person
without a court decision, remains a significant
challenge.

It should be noted that the issue of effective
protection of the right to liberty and security of
person has been studied in the works of many
scholars. For example, in the special literature
consideration of the specified legal institute was
carried out by such scientists and practitioners
as: Y. Bisaga, N. Karpachova, M. Kozyubra, A.
Kolodiy, M. Orzikh, V. Pogorilko, B. Poshva, P.
Rabinovych, V. Tatsiy, Y. Todyka, O. Frytsky, V.
Shapoval and others.

However, the problem of comparative
study of the provisions of the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms and the Constitution and the cur-
rent Criminal Procedure Code of Ukraine on the
range of subjects and grounds for lawful deten-

tion without trial remains insufficiently investi-
gated. That is why the study of this issue is de-
termined by the purpose of this scientific article.

2. Definition of «detention» of a

person

Examining the provisions of Part 3 of Arti-
cle 29 of the Constitution of Ukraine, it should
be noted that its second sentence only indirect-
ly indicates the possibility of applying without
a court decision such a measure as "detention"
of a person and does not establish the grounds
and procedure for its application. In particular,
the second sentence of Part 3 of Article 29 of the
Constitution of Ukraine states: «A detained per-
son shall be released immediately if he is not
served with a reasoned court decision on deten-
tion within seventy-two hours from the moment
of detention» (Constitution of Ukraine, 1996).

In this regard, the Constitutional Court of
Ukraine in paragraph 3.5. Decision Ne 10-rp /
2011 of 11 October 2011 states: «the analysis of
the above constitutional provision shows that in
this case it is a question of detention of a per-
son as an exceptional temporary precaution-
ary measure, the maximum duration of which
should not exceed seventy-two hours without a
reasoned court decision». In paragraph 3.4. of
the same decision, the national body of consti-
tutional jurisdiction states: «the words «detain»,
«hold» mean to leave, keep someone for some
time in a certain place, position» (decision of the
Constitutional Court of Ukraine Ne 10-rp /2011 of
11 October 2011).

Therefore, in accordance with the legal po-
sition of the Constitutional Court of Ukraine set
out in paragraph 6 of the judgment of 26 June
2003 Ne 12-rp / 2003: «detention should be un-
derstood both as a temporary precautionary
criminal procedure and as an administrative
procedure, the application of which restricts the
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right to liberty and personal integrity of the in-
dividual».

Analyzing the detention of a person as a
measure that is applied without a court decision
in the criminal procedure aspect, it is worth pay-
ing attention to the following.

According to the norms of the current Crim-
inal Procedure Code of Ukraine (Criminal Proce-
dure Code of Ukraine, 2012), detention is a measure
that has a dual procedural purpose and purpose.
Thus, Article 131 of the current Criminal Proce-
dure Code of Ukraine defines the detention of a
person as one of the «measures to ensure crimi-
nal proceedings» used to achieve the effectiveness
of these proceedings, while paragraph 2 of Article
176 of this Code defines the detention of a person
as a single «temporary measure» grounds and in
the manner prescribed by this Code».

3. Subjects and legal grounds for the
application of detention of a person
without a court decision

Accordingly, paragraphs 2 and 3 of Article
207 of the Criminal Procedure Code of Ukraine
indicate: “2. Everyone has the right to detain
without the decision of the investigating judge,
the court any person other than those referred
to in Article 482 of this Code:

1) when committing or attempting to com-
mit a criminal offense;

2) immediately after the commission of a
criminal offense or during the continuous pros-
ecution of a person suspected of its commission.

3. Everyone who is not an authorized of-
ficial (a person who has the right to detain by
law) and has detained the relevant person in the
manner prescribed by part two of this article,
must immediately deliver it to the authorized
official or immediately notify the authorized
official of detention and whereabouts of a per-
son suspected of committing a criminal offense
”(Criminal Procedure Code of Ukraine, 2012).

At the same time, paragraph 1 of Article 208
of the Code of Criminal Procedure of Ukraine
states: «An authorized official has the right to
detain a person suspected of committing a crime
punishable by imprisonment without the deci-
sion of the investigating judge or court, only in
the following cases:

1) if this person was caught during the com-
mission of a crime or an attempt to commit it

2) if immediately after the commission of
the crime an eyewitness, including the victim,
or a set of obvious signs on the body, clothing or
scene indicate that this person has just commit-
ted the crime

3)ifthere are reasonable grounds to believe
that it is possible to escape in order to evade
criminal responsibility of a person suspected
of committing a serious or especially serious
corruption crime, which is under the jurisdic-
tion of the National Anti-Corruption Bureau of
Ukraine» (Criminal Procedure Code of Ukraine,
2012). In addition, the specifics of detention of
certain categories of persons are determined by
Chapter 37 of the Criminal Procedure Code of
Ukraine.

Asyou can see, in accordance with the above
provisions of the Criminal Procedure Code of
Ukraine, the right to detain a person without the
decision of the investigating judge, the court is
given not only a special entity — «authorized offi-
cials», but also a general entity — «everyone» (any
person). At the same time, the general entity has
an obligation to immediately deliver the detained
person to an authorized official or to notify him
of the detention and whereabouts of the suspect.

It should be noted that neither Article 5 § 1
of the Convention for the Protection of Human
Rights and Fundamental Freedoms, in general,
nor its § (¢), in particular, contain any indication
as to the extent to which persons may apply per-
missible measures of imprisonment. specified
paragraph cases. In addition, it should be noted
that the judgment of the European Court of Hu-
man Rights (hereinafter the ECtHR) of 7 January
2010 in paragraphs 319-321 of the judgment of
the European Court of Human Rights in the Case
of Rantsev v. Cyprus and Russia, states: «consent
to the loss of a person's liberty through private
individuals or in case of inability to resolve the
situation». Whereas in paragraph 239 of the lat-
er judgment of 13 December 2012 in the Case
of El Masri v. the former Yugoslav Republic of
Macedonia, the Grand Chamber of the Europe-
an Court of Human Rights emphasized: «the first
sentence of Article 5 § 1 establishes a positive
the obligation of the state not only to refrain
from actively violating these rights, but also to
take appropriate measures to ensure protection
against unlawful interference with these rights
by all persons within its jurisdiction».
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Given that the obligation of the state is to
ensure protection not from any interference,
but only from «illegal» interference with these
rights of «all persons within its jurisdictiony,
it can be concluded that in the practice of the
ECtHR There is no mandatory provision in the
provisions of Article 5 § 1 of the Convention that
any interference by individuals with the right to
liberty of another person is, a priori, an unlaw-
ful violation of such a right. Therefore, we can
assume that provided that the interference of
individuals with the right to liberty of another
person without a court decision is carried out
in accordance with the procedure established
by law and clearly meets the grounds for law-
ful detention of a person defined in Article 5 § 1
(c). Convention, such interference will be recog-
nized as lawful.

This conclusion is further confirmed by the
fact that in paragraph 1 of the «Rules on the Ap-
plication of Detention, the Conditions in Which
It Occurs and the Implementation of Safeguards
against Abuse», provided by Recommendation
REC (2006) 13 of the Committee of Ministers of
the Council of Europe of 27 September 2006,
which apply to all persons suspected of commit-
ting an offense - the "right of civil arrest" is giv-
en as an example of the application of the initial
short deprivation of liberty «by anyone other
authorized to apply such a measure», except the
police or another law enforcement officer.

Guided by the above and in order to deter-
mine the legality of the grounds for detention
without a court decision, both general and spe-
cial entities defined in paragraph 2 of Article 207
and paragraph 1 of Article 208 of the Criminal
Procedure Code of Ukraine, it is advisable to
examine their compliance with the grounds for
lawful detention. Article 5, paragraph 1, subpar-
agraph (c), of the Convention for the Protection
of Human Rights and Fundamental Freedoms.

Thus, the norms of the Criminal Procedure
Code of Ukraine define quite similar lists of
grounds for detention by both general and spe-
cial entities, although, of course, the list of these
grounds for the right to detain by special entities
is somewhat broader. In particular, it can be ar-
gued that the grounds for detention of a person
by a general entity provided for in subparagraph
1 of paragraph 2 of Article 207 of the Criminal
Procedure Code of Ukraine and a special entity

provided for in subparagraph 1 of paragraph 1
of Article 208 of this Code are generally almost
identical. grounds for lawful arrest or detention
of a person as «reasonably considered neces-
sary to prevent the commission of an offense»,
which is enshrined in Article 5 § 1 (c¢) of the Con-
vention.

In turn, examining the provision of sub-
paragraph 2 of paragraph 2 of Article 207 of
the Criminal Procedure Code of Ukraine, it is
seen that it establishes the existence of two al-
ternative circumstantial-temporal features,
namely - «immediately after the commission
of a criminal offense» and «during continuous
prosecution of a suspect. its commission» for
application by the general subject of detention
of the person. These signs, in our opinion, can
be defined as objective and reasonable grounds
for a person's suspicion of committing a crimi-
nal offense. Similarly, it can be argued that the
provision of subparagraph 2 of paragraph 1 of
Article 208 of the Criminal Procedure Code of
Ukraine contains several such alternative cir-
cumstantial features for use by a special subject
of detention. In particular, it is: if «immediately
after the crime» «eyewitness,... victim» or «a set
of obvious signs on the body, clothing or scene»
indicate that «this person has just committed a
crime». These signs can undoubtedly be defined
as objective and reasonable grounds for sus-
picion of the specified person in committing a
crime. And although none of the provisions of
the two provisions of the Criminal Procedure
Code of Ukraine contains a direct (formal) indi-
cation of the suspicion of a criminal offense, or
mandatory, in the sense of the Convention, signs
of suspicion as its «reasonableness», but in our
opinion, they , taken as a whole, are fully cov-
ered by such grounds for detention as set out in
Article 5 § 1 (c) of the Convention as: «if there is
areasonable suspicion that he has committed an
offense... or fled after it has been committed».

This allegation is further substantiated by
the fact that, in accordance with paragraph 32 of
the judgment of the European Court of Human
Rights in the Case of Fox, Campbell and Hartley
v. The United Kingdom: «A reasonable suspicion
of a criminal offense presupposes the existence
of facts or information objective observer that
the person concerned could have committed the
crime». At the same time, in our opinion, the
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alternative circumstantial-temporal features
enshrined in subparagraph 2 of paragraph 2 of
Article 207 of the Criminal Procedure Code of
Ukraine and subparagraph 2 of paragraph 1 of
Article 208 of this Code are, in their legal con-
tent, alternative circumstantial-temporal fea-
tures, in their legal content, are precisely those
that directly indicate the existence of «facts or
information that could convince an objective
observer that the person concerned could have
committed a crime».

A slightly different conclusion can be
reached by analyzing the provision of subpar-
agraph 3 of paragraph 1 of Article 208 of the
Criminal Procedure Code of Ukraine. Thus, its
content shows that the basis for the use of spe-
cial subjects of detention is not the validity of
suspicion of committing a crime of appropriate
severity, but only reasonable grounds to believe
that the possible escape of the suspect. At the
same time, the detained person did not attempt
or actually escape. Therefore, in our opinion,
due to the lack of instructions on the mandatory
presence of a «<reasonable» suspicion of a person
committing a crime and the absence of the fact
of escape or attempted escape of this person, it
cannot be stated unequivocally that the grounds
for detention are defined in subparagraph 3 1
of Article 208 of the Criminal Procedure Code
of Ukraine corresponds to at least one of the
grounds for detention of a person enshrined in
Article 5 § 1 (c) of the Convention.

4. The maximum permissible period
and judicial control over the detention
of a person without a court decision
An equally important issue in the study of
the criminal procedural aspect of such a meas-
ure as the detention of a person without a court
decision is to determine the maximum period of
its application and the need to establish manda-
tory judicial control over it. It should be noted
that in this context, the prescription of the sec-
ond sentence of Part 3 of Article 29 of the Con-
stitution of Ukraine contains a rather interesting
semantic construction. In particular, it shows
that within seventy-two hours from the moment
of detention, a person must either be released
or be served with a reasoned court decision to
detain him. Thus, in fact, a maximum period of
seventy-two hours is established, during which

a person may be detained without a court de-
cision. At the same time, the analyzed constitu-
tional provision does not contain an instruction
to conduct a mandatory judicial review of the
validity and legality of the very fact of detention.
In addition, the provision of the second sen-
tence of Part 3 of Article 29 of the Constitution of
Ukraine does not establish the mandatory need
to bring the detained person to court. Instead,
it is mandatory only to serve the person with a
reasoned court decision on his / her detention.
In this connection, it should be emphasized
that the exercise of immediate and automatic
judicial control over the detention of a person
is determined by the European Court of Human
Rights for the purposes of Article 5 § 3 of the
Convention. At the same time, this provision of
the Convention stipulates that such a judicial re-
view procedure includes mandatory delivery of
the detainee to court, and as a general rule, the
delivery time should not exceed four days, and
in the absence of special difficulties or excep-
tional circumstances preventing delivery. judge
before, its term should not exceed three days.
At the same time, it should be noted that the
European Court of Human Rights, in interpret-
ing the provisions of Article 5 § 3 of the Conven-
tion, in its judgment of December 1979 in Case
of Schisser v. Switzerland, stated in paragraph
31: «official to listen to the person who was de-
livered before making a decision». This legal po-
sition of the European Court of Human Rights is
applied in a number of its later judgments (Guide
on Article 5 of the European Convention on Hu-
man Rights. 2016, p. 25), including paragraph
50 of the judgment of the Grand Chamber of the
European Court of Human Rights in the already
mentioned Case of Aquilina v. Malta (1999), as
well as in paragraph 46 of the judgment in the
Case of Kornev and Karpenko v. Ukraine (2011).
In view of this, there are sufficient grounds
to state that the provision of the second sen-
tence of part 3 of Article 29 of the Constitution of
Ukraine only partially meets the requirements
of paragraph 3 of Article 5 of the Convention.
Thus, the maximum term established in this
provision of the Constitution of Ukraine, lasting
seventy-two hours, during which a person may
be detained without a court decision, general-
ly does not exceed the time limit for bringing
a person to a judge (court) for judicial control
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over detention or arrest, applied in the case law
of the European Court of Human Rights. Howev-
er, the provision of the second sentence of Part 3
of Article 29 of the Constitution of Ukraine does
not provide instructions on the mandatory judi-
cial review of the validity and legality of the fact
of detention, as well as the mandatory delivery
of the detained person to court. And, this con-
tradicts not only the provisions of paragraph 3
of Article 5 of the Convention, but also the main
purpose of this provision, which is established
and strictly observed in the case law of the Eu-
ropean Court of Human Rights.

At the same time, it should be noted that
the provision of the second sentence of Part 3
of Article 29 of the Constitution of Ukraine is de-
veloped in the norms of the Criminal Procedure
Code of Ukraine. Thus, Article 12, paragraph 2,
of the Code states: «Everyone who is detained on
suspicion or accusation of committing a crimi-
nal offense or otherwise deprived of liberty
must be brought before an investigating judge
as soon as possible to decide on the lawfulness
and justification of his detention, other depriva-
tion of liberty and further detention. A detainee
shall be released immediately if he or she has
not been served with a reasoned detention or-
der within seventy-two hours of his or her de-
tention». Article 211 of the Criminal Procedure
Code of Ukraine states: «The period of detention
of a person without the decision of the investi-
gating judge, court may not exceed seventy-two
hours from the moment of detention, which is
determined in accordance with Article 209 of
this Code. A person detained without the deci-
sion of the investigating judge or the court must
be released or brought to court no later than
sixty hours from the moment of detention for
consideration of a request to take a measure of
restraint against him». In turn, Article 209 of the
Criminal Procedure Code of Ukraine states: «A
person is detained from the moment when he
is forced to stay by force or through compliance
with the order by an authorized official or in a
room designated by an authorized official».

In our opinion, the above provisions of the
Criminal Procedure Code of Ukraine are more in
line with the provisions of paragraph 3 of Arti-
cle 5 of the Convention and the case law of the
European Court of Human Rights than the provi-
sion of the second sentence of part 3 of Article 29

of the Constitution. This is explained by the fact
that, in contrast to the constitutional provision,
the provisions of paragraph 2 of Article 12 of the
Criminal Procedure Code of Ukraine investigat-
ing judge. This is explained by the fact that, un-
like the constitutional provision, the provisions
of paragraph 2 of Article 12 of the Criminal Pro-
cedure Code of Ukraine not only establish a total
maximum of seventy-two hours during which a
person may be detained without a court decision.
They also establish the mandatory need to deliver
the detainee to the investigating judge as soon as
possible. Moreover, the provisions of Article 211
§ 2 of the Criminal Procedure Code of Ukraine set
a maximum time limit for bringing a detainee to
court, sixty hours from the moment of detention,
stipulating that if they are violated, the detainee
must be released. Thus, the provisions of Part 2
of Article 211 of the Criminal Procedure Code of
Ukraine, as norms of a special domestic legisla-
tive act, divide the procedure of judicial control
over the validity of detention and detention into
two stages, namely: bringing a person to court
and court proceedings as this is regulated by Ar-
ticle 5 § 3 of the Convention for the Protection of
Human Rights and Fundamental Freedoms.

In addition, the provisions of Article 211
part 1 and Article 209 of the Criminal Proce-
dure Code of Ukraine are fully consistent and
even more specific than the provisions of the
case law of the European Court of Human Rights
on the interpretation of detention under Arti-
cle 5 § 3 of the Convention. Thus, in a number
of judgments, including paragraphs 23 and 24
in Case of Solmaz v. Turkey (2007), the ECtHR
states: “In determining the period of detention
pending trial, in accordance with Article 5 § 3
of the Convention, the period should be taken
into account, starting on the day of the accused's
detention and ending on the day of sentencing,
even if it was passed only by the court of first in-
stance». Whereas, the provision of Article 209 of
the Criminal Procedure Code of Ukraine deter-
mines not the day of detention, but the moment
of detention, which is extremely important giv-
en the need to establish the beginning of the sev-
enty-two-hour period of detention.

5. Conclusions
Guided by the above, we conclude that in
accordance with the provisions of the Criminal
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Procedure Code of Ukraine, detention is both a
measure of criminal proceedings and the only
temporary measure of restraint. At the same
time, the right to detain a person without the
decision of the investigating judge, the court is
given not only a special entity — «authorized offi-
cials», but also a general entity — «everyone». In
our opinion, the grounds for detention of a per-
son by a general entity are defined in paragraph
2 of Article 207 of the Criminal Procedure Code
of Ukraine and a special entity defined in sub-
paragraphs 1 and 2 (except subparagraph 3) of
paragraph 1 of Article 208 of the Criminal Proce-
dure Code of Ukraine, in general , correspond to
the grounds for the lawful detention of a person
enshrined in Article 5 § 1 (c) of the Convention
for the Protection of Human Rights and Fun-
damental Freedoms. In this regard, there are
sufficient grounds to claim that the detention
of a person without a court decision, based on
the above provisions of the Criminal Procedure
Code of Ukraine, is a lawful and lawful deten-
tion of a person in accordance with the provi-
sions of the European Convention. human rights
and therefore cannot be classified as unlawful
interference with the human right to liberty and
security of person guaranteed by Article 5 of the
Convention.

At the same time, in order to ensure com-
pliance with the provisions of § 1 (c) of Article
5 of the Convention, the provisions of part 3 of
paragraph 1 of Article 208 of the Criminal Pro-
cedure Code of Ukraine, it seems appropriate to
amend this paragraph and state it as follows: «3)
grounds to believe that it is possible to escape in
order to evade criminal responsibility of a person
in respect of whom there is a reasonable suspi-
cion of committing a serious or especially serious
corruption crime, referred by law to the jurisdic-
tion of the National Anti-Corruption Bureau of
Ukraine».

At the same time, it should be noted that the
provisions of paragraph 2 of Article 12 and Arti-
cles 209 and 211 of the Criminal Procedure Code
of Ukraine are critical and positive provisions of
current legislation of Ukraine on the lawful ap-
plication of detention without a court decision.
The provisions of these articles of the Criminal
Procedure Code of Ukraine actually eliminate
certain shortcomings and establish the neces-
sary legal and procedural grounds for clarified

application of the provision of the second sen-
tence of Part 3 of Article 29 of the Constitution of
Ukraine, in accordance with Article 5 § 3 of the
Convention for the Protection of Human Rights
and Fundamental Freedoms and the case law of
the European Court of Human Rights.
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AHoTauin

Y cmammi 30ilicHembca Komnapamusicmoeke 00C/IOMEHHS 8UMO2 W,000 NPABOMIPHO20 3ACMOCYBAHHS 3ampu-

MaHH$ 0cobu 6e3 pilieHHs Cydy, K KpUMIHANbHO-NPOUECYaNbHO20 3aX00Y, SKi 6CMAHOB8AEH] y nidnyHKmI «c)» nyHkmy 1

cmammi 5 Kongeruii npo 3axucm npas nt00uHU i 0CHOBONOIOHKHUX 80600 Ma y Opy2oMy pedeHHi yacmuHu 3 cmammi

29 KoHcmumyuii Ykpairu. 30kpema, 00Cniomyemscs 3Micm noOHAMMS «3ampuMaHHsa» 0Cobu, 8UBYAEMbCS Ma Nopis-

HI0EMbCS nepenik cybekmis, ki HadineHi npagom 3ampumysamu 0coby 6e3 piwieHHs cydy ma rpuduyHuli 3micm i
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nepesnik npagomipHux niocmag 3ampumaHHsi 0cobu 6e3 piwieHHs cyody, K KPUMIHANbHO-NPOUECyanbHo20 3axo0y. Takox
00CNiOHYIOMbCA KOHBEHUilIHI, KOHCMUMyUiliHi ma KpUMiHANIbHO-NPOUECyanbHi HOPpMU, U0 HeobxiOHOCMi 0608513K08020
nposedeHHs NodanbWoi cydosoi nepesipku NpagoMipHOCMi 3aCMOoCy8aHHs 3aMpPUMAHHS 0CobU, BK/IIOYHO i3 CMpoKamu
npogedeHHs Makoi nepesipku.

Ha ocHosi demaneH020 aHANI3y 8KA3aHUX NonoxeHb KoHeeHYii npo 3axucm npas t0OUHU | 0CHOB0NO/I0HHUX C80-
600, KoHcmumyuii Ykpairu, 8idnogioHux piweHs €aponelicbko2o cydy 3 npag noduHu ma KpumiHaaeHo20 npouyecyans-
H020 K0OeKCy YKpaiHu 8CmMaHo8MOEMbCS Wo niocmasu 0718 3aCMoCy8aHHs 3ampUMAHHS 0COOU 3a2abHUM CyOEKMOM,
susHayeHi nyHkmom 2 cmammi 207 KpuMiHansHo20 npouecyansHo2o KoOekcy YKpaiHu, ma cneyiansHum cybekmom,
gu3HayeHi nionyHkmamu 1 ma 2 (3a suHsimkom nionyHkmy 3) nyHkmy 1 cmammi 208 KpumiHaneHo20 npoyecyansHo2o
KoOeKcy YKkpaiHu, 3a2anom, 8idnosidarome nidcmagam 3acmocy8aHHs NpagoMipHo20 3ampuUMAaHHs 0Cobu 3aKpinaeHuM y
nionyHkmi «c)» nyHkmy 1 cmammi 5 KoHeeHuii npo 3axucm npas moduHu i 0CHO80NOMOMHUX c80600, a omie He Moxe
Keanigikysamucs sk He3aKOHHe 8MpPYyYaHHs 8 Npaso M0OUHU Ha ceobody ma ocobucmy HedomopKaHHicmb. BodHouyac,
Gopmynormecs nponouyii U000 8HeceHHs 3MiH ma donosHeHs 00 nidnyHkmy 3 nyHkmy 1 cmammi 208 KpumiHans-
HO020 NpouecyanbHo20 KOOeKCy YKpaiHu.

Takox 0bz2pyHmMo8YEMbCS, WO NONOMEHHS nyHKmMy 2 cmammi 12 ma cmamedli 209 i 211 KpumiHaneHoz2o npo-
UECyanbHo20 KOOEKCYy YKpaiHu € Kpumu4yHO 8aXUIUBUMU NOMOMEHHAMU YUHHO20 3aKOH00ascmea YkpaiHu, w000 npa-
BOMIpHO20 3ACMOCYBAHHS 3AMPUMAHHS 0cobu 6e3 piweHHs cydy. BKa3aHi nonoxeHHs Gakmu4yHo yCysarwmes OKpeMi
HeOAoiKU ma 8CMAHoBMIMb HE0OXIOHI PUAUYHO-NPOUECYaNbHI nidcmasu 0151 ymoYyHeH020 3aCmOoCy8aHHS npunucy
0py2020 peveHHs yacmuHu 3 cmammi 29 KoHcmumyuii YkpaiHu, 8ionosioHo 00 8uMo2 nNoaoeHs NyHKkmy 3 cmammi 5
€8ponelicbKoi KOHBEHUIi NPo 3axucm npas nOUHU i 0CHOBONOJIOHUX 80600, A MAKOX NPAKMUKU iX 3ACMOCY8AHHS
Hanpaybo8aHoi €eponelicekum cy0oM 3 npas MoOUHU.

KniouoBi cnoBa: 3ampumaHHs ocobu, cybekmu ma nidcmasu npagomipHo20 3ampumMaHHsl 0cobu 6e3 pilieHHs
cyody, npago Ha ceob6ody ma ocobucmy HeOOMOopKAaHHICMb, KOHBEHUIS NpO 3aXucm npag OUHU i OCHOBONOIOMHUX
80600, KoHcmumyuis Ykpainu, KpuminaneHuli npouecyansHuli Kodekc YkpaiHu.

OOOOOOOOOOOOOOOOOOOOO SO OOOOOOOOO OO SOOI OO SOOI OOOOOOOOOOOOOOOOOOOOE

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)



Section 1. Current issues of constitutional and legal status of human and citizen

DOl https://doi.org/10.24144/2663-5399.2021.1.03

MEASURES TO COUNTER THE COVID-19 PANDEMIC
AND THE PERMISSIBILITY OF HUMAN RIGHTS RESTRICTIONS

Mariya Mendzhul,

Professor of the Department of Civil Law and Process
Uzhgorod National University

Doctor of Science of Law, Associate Professor,
https://orcid.org/0000-0002-3893-4402

ResearcherID: F-6306-2019
(https://publons.com/researcher/1770355/marija-mendzhul/)
marija.mendzhul@uzhnu.edu.ua

Summary

Following the declaration of a pandemic caused by the SARS-CoV-2 virus, the EU and
Ukraine have taken various measures to prevent infection and protect the health of citi-
zens, including: mandatory obervation (most countries); introduction of the rules of re-
sponsibitity for violation of quarantine restrictions (usually administrative, but criminal
liability is also possible); closure of educational and entertainment facilities, as well as pub-
lic catering establishments (remote operation of educational facilities is allowed, as well as
operation of public catering establishments with food delivery); obligation to wear masks;
prohibition of movement of groups of persons; maximum transfer of employees to remote
work; ban on operation of most companies (introduced by Italy and Spain); closing borders;
curfew (introduced in Italy, Spain and Georgia); self-isolation of persons belonging to risk
groups. Ukraine has implemented all these measures, except for curfew and closure of all
enterprises.

Implemented measures in most countries have restricted: freedom of movement and
peaceful assembly of citizens; the right to private and family life; protection of personal
data; freedom of religion (most European countries and Ukraine have banned services and
other religious ceremonies with gatherings); the right to medical care (in many countries,
citizens have limited access to non-life-saving medical services, including dental, preven-
tive medical services, non-urgent operations, etc.) and others.

In the context of the fight against the COVID-19 pandemic, states relied on various
types of measures, which allowed us to distinguish three models: “hard” model (USA and
most European countries and Ukraine); the “minimum intervention” model (introduced in
South Korea); the “maximum public awareness” model (in Sweden). The question of the
proportionality of measures taken by the state to counter the COVID-19 pandemic may
be considered by the ECtHR regardless of whether the state has made a declaration of
derogation, and the establishment of a violation of a particular right will depend on the
specific situation in the country, scope and length of applied measures, as well as their
feasibility and effectiveness.

Key words: COVID-19, pandemic, human rights, proportionality, ECtHR.
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1. Introduction

WHO declared the COVID-19 pandemic on
March 11, 2020, when the number of infected in
114 countries reached more than 118.000 cases,
killing 4.291 people. A month later, on April 11,
the number of infected cases in the world was
1.610.909, the death toll was 99.690 (Coronavi-
rus disease 2019). Almost a month later, on May
8, the number of infected reached 3.759.967 cas-
es, 259.474 died. As of March 16, 2021 new cas-
es continued to rise globally, increasing by 10%
in the past week to over 3 million new reported
cases (Weekly epidemiological update, 2021). In
the face of threats to human health, states have
taken various measures to stop the spread of the
SARS-CoV-2 virus, including those that have led
to intrusion into private life and restrictions on
other individual rights.

Following the declaration of a pandem-
ic caused by the SARS-CoV-2 virus, the EU and
Ukraine have taken various measures to pre-
vent infection and protect the health of citi-
zens, including: mandatory obervation (most
countries); introduction of the rules of respon-
sibitity for violation of quarantine restrictions
(usually administrative, but criminal liability
is also possible); closure of educational and en-
tertainment facilities, as well as public catering
establishments (remote operation of education-
al facilities is allowed, as well as operation of
public catering establishments with food deliv-
ery); obligation to wear masks; prohibition of
movement of groups of persons (for example,
in Ukraine the maximum movement of a group
of two adults is allowed, without limiting the
number of children they accompany); ban on
visiting parks and recreation areas; maximum
transfer of employees to remote work; ban on
operation of most companies (introduced by
Italy and Spain); closing borders; curfew (intro-
duced in Italy, Spain and Georgia); self-isolation
of persons belonging to risk groups. Ukraine has
implemented all these measures, except for cur-
few and closure of all enterprises. It is necessary
to study the extent to which the implementation
of measures to combat the COVID-19 pandemic
restricts human rights and whether such inter-
ventions are permissible.

Identify if the measures taken by States to
combat the COVID-19 pandemic and the permis-
sible limits for such measures correspond those

limits allowed by the human rights standards
within the meaning of the Convention for the
Protection of Human Rights and Fundamental
Freedoms.

The study is based on an interdisciplinary
approach to the analysis of the problem of ap-
plying measures to combat the COVID-19 pan-
demic by various states and the admissibility
of such measures to interfere with fundamen-
tal human rights using dialectical, comparative
law, systemic and statistical methods. The study
used scientific developments in the field of le-
gal protection of human rights in the European
Court of Human Rights (hereinafter - ECtHR),
the provisions of the Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms (hereinafter - ECHR), official information
on measures taken by states to combat the vi-
rus SARS-CoV-2, Ukrainian legislation, case law
of the European Court of Human Rights, official
WHO statistics.

2. Measures to counter the pandemic

and restrict human rights

Implemented measures in most countries
have restricted: freedom of movement and
peaceful assembly of citizens (mass gatherings,
mass events, stopped traffic between states and
restricted movements within the states have
been banned in the EU and Ukraine); the right to
private and family life (restriction of movement,
closure of borders led to the fact that a number
of families found themselves in different cities
and even states, and could communicate only by
phone or via the Internet); protection of person-
al data (for example, in Ukraine for the period of
national quarantine it is allowed to process per-
sonal data without the consent of the person, in
particular - information on health status, place
of hospitalization, surname, name, patronymic
of the patient, date of birth, place of residence,
work or training); freedom of religion (most
European countries and Ukraine have banned
services and other religious ceremonies with
gatherings); the right to medical care (in many
countries, citizens have limited access to non-
life-saving medical services, including dental,
preventive medical services, non-urgent opera-
tions, etc.) and others.

At the same time, there are states that have
introduced rather liberal measures, such as clos-
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ing only schools, isolating patients and restrict-
ing the movement of people at risk (South Ko-
rea (Dennis Normile, 2020)), or recommending
social distancing, isolation of patients and not
closing educational institutions (Belarus (Mins'k
zdavsya pered koronavirusom i zaprovadyv
shyroki obmezhennya) and Sweden (Salnikov,
2020).

Undoubtedly, the measures implemented
in most European countries and Ukraine in the
fight against the COVID-19 pandemic have af-
fected the right to education, as well as the la-
bor rights of citizens. On the one hand, learn-
ing takes place remotely, on the other hand, the
quality of such learning, especially for children
of primary school age, raises many questions.
As a result, a recommendation has already been
adopted at the level of ministries in a number
of countries to repeat the distance learning pro-
gram in September 2020. The COVID-19 pan-
demic, combined with the economic crisis, has
also led to rising unemployment in all European
countries.

These measures to combat the COVID-19
pandemic have led to interference and restric-
tions on fundamental human rights, which may
result in appeals against the actions of states to
the European Court of Human Rights.

Convention for the Protection of Human
Rights and Fundamental Freedoms (Article 15
states that in cases of public danger threaten-
ing the life of the nation, the state may waive its
obligations other than guaranteeing the right to
life (Article 2), prohibition of torture or inhuman
or degrading treatment). degrading treatment,
punishment or punishment (Article 3), prohi-
bition of slavery (Article 4, paragraph 1) and
prosecution without lawful grounds (Article 7).
With regard to other rights, including the right
to family and private life (Article 8), freedom of
thought conscience and religion (art. 9), freedom
of expression (art. 10), freedom of assembly and
association (art. 11), freedom of movement (art.
2 of Protocol 4) and others, such interferences
are possible, if they are based on the law, have
a legitimate purpose and are proportionate and
necessary in a democratic society.

As of May 8, 2020, ten States have made a
declaration of withdrawal from their obliga-
tions under the Convention under Article 15:
Latvia (March 16), Romania (March 18), Arme-

nia (March 20), Estonia (March 20), Moldova
March 20), Georgia (March 23), Albania (April
1), Macedonia (April 2), Serbia (April 7) and San
Marino (April 14). Ukraine has not yet made
such a statement. States which have derogated
from Article 15 of the ECHR shall inform the Sec-
retary General of the Council of Europe of the
measures taken. At the same time, it is necessary
that the restrictions on rights introduced be pro-
portionate, despite even claims of derogation. In
the case of "Mehmet Hasan Altan v. Turkey" The
ECtHR argued that a declaration of derogation
did not imply the possibility of imposing meas-
ures without legal grounds and without respect-
ing the constitutional guarantees established in
the State (paragraph 140, Case of Mehmet Hasan
Altan v. Turkey, 2018).

Thus, the ECtHR will take the above crite-
ria into account when considering cases, and
States that have made a declaration of deroga-
tion must still comply with the constitutional
and other legislative guarantees of the rights of
their citizens.

3. Legality and proportionality of

measures restricting human rights

As for legality, both European states and
Ukraine take restrictive measures in accordance
with international acts and national legislation.
For example, the state of emergency situation
was introduced in Ukraine on March 25 by a
government order (Pro perevedennya yedy-
noyi derzhavnoyi systemy tsyvillnoho zakhystu
u rezhym nadzvychaynoyi sytuatsiyi, 2020). In
addition, according to the Law of Ukraine "On
Protection of the Population from Infectious
Diseases" (Pro zakhyst naselennya vid infektsi-
ynykh khvorob, 2000) and the Civil Protection
Code of Ukraine in case of emergency, citizens
must adhere to the anti-epidemic regime, which
also allows quarantine and traffic restrictions
(Kodeks tsyvillnoho zakhystu Ukrayiny, 2012).
Therefore, in an emergency situation, the im-
posed regime may in fact restrict the exercise
of a number of human rights, and in the case
if sufficient legal grounds are available (in this
case - the fight against the COVID-19 pandemic),
the established measures meet the criterion of
legality as required by the Convention for the
Protection of Human Rights and Fundamental
Freedoms and the case law of the ECtHR.
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The legitimate aim according to the Con-
vention for the Protection of Human Rights
and Fundamental Freedoms will be to protect
health, and given the rapid spread of the SARS-
CoV-2 virus, this cannot be doubted.

It is necessary to analyze whether the im-
plemented measures are proportional and nec-
essary in a democratic society.

The principle of proportionality has al-
ready been the subject of scholar researches.
Most scholars believe that the principle of pro-
portionality is a general guiding idea of compli-
ance, the relevance of applied legal instruments
to achievement of a legitimate goal (Fufal'ko,
2011, p. 71), which is especially important for
human rights (Jean-Francois Renucci, 2005, p.
128). To establish proportionality, scholars, tak-
ing into account the practice of the ECtHR, pro-
pose a test of proportionality: 1) the instrument
designed to achieve the goal must be suitable for
achieving this goal (appropriateness); 2) from all
suitable means, the one that least restricts the
right of an individual (necessity) should be cho-
sen; 3) the damage to an individual from the re-
striction of his right must be proportional to the
benefit that the state will receive to achieve the
goal (proportionality in the narrow sense) (Po-
grebnyak, 2012, p. 51). Thus, proportionality is
aimed at ensuring the effectiveness of legal reg-
ulation and ensuring the balance of private and
public interests.

In its case law, the ECtHR has concluded
that the notion of necessity means that the in-
tervention meets an urgent social need and that
it is proportionate to the legitimate aim pursued
(p- 50 «Gnahoré v. France»; p. 60, p. 61 «W. v.
the United Kingdomv»). If the principle of pro-
portionality is not respected, the intervention
cannot be considered necessary in a democratic
society.

In order to establish if COVID restrictive
measures were necessary and proportional
than relevant statistical data must be analyzed.

Table I shows data on the rate of spread of
SARS-CoV-2 virus, as well as the state of infec-
tion in the countries that introduced quaran-
tine (Spain, Italy, Germany, France, Great Brit-
ain, Czech Republic, Poland, Romania, Ukraine,
Hungary and Slovakia) and those countries that
have not introduced quarantine measures (Be-
larus, Sweden and South Korea). We have added

to the table for comparison non-European coun-
tries, namely the United States, where tough
measures have been introduced, and South
Korea, where the containment of COVID-19 in-
fection has been achieved through fairly liberal
steps and the so-called partnership policy and
public awareness work with the population. A
similar model of measures was used in Europe
by Belarus and Sweden, which have not even
closed schools. When comparing the data for six
months (Table I), in South Korea the figure rose
to only 0.04%. Therefore, it can be concluded
that the situation with the COVID-19 pandemic
in South Korea is under control, which has been
achieved through liberal measures and minimal
human rights interference.

In European countries that have imposed
strict restrictions the number of infected cases as
compared to the total population has increased
during the month (for six months) by: in Italy
- 0.16% (0.23%), in Spain the figure increased
by 0.17% (0.7%), in the UK - by 0.22% (0.43%),
in France - by 0.08% (0.34%), in Germany - by
0.08% (0.17%), in Romania — by 0.05% (0.46%),
in Poland - by 0.03% (0.15%), in the Czech Re-
public- by 0.02% (0.21%), in Hungary — by 0.02%
(0.075%), in Ukraine — by 0.027% (0.31%), in Slo-
vakia — by 0,01%(0.07%). At the same time, in
Sweden, which has not introduce quarantine,
the percentage of infected people increased by
0.15% over the month (for six months by 0.74%),
in Belarus by 0.2% (for six months by 0.75%) of
the total population.

At the same time, regarding Ukraine, ex-
perts have pointed attention on the inaccuracy
of official COVID-19 statistics in the country for
various reasons: low quality of purchased tests
(Ispaniya povernula v Kytay neyakisni testy na
koronavirus. Tochno taki kupuvav Kyyiv), cas-
es of erroneous testing results (Testuvannya na
koronavirus: chomu PLR-analiz mozhe davaty
khybnyy rezul'tat), insufficient number of tests
performed and the use of tests only in the case
of sufficient symptoms or contact with the in-
fected or arrival from the "epicenters of infec-
tion" («Try symptomy»: Lyashko nazvav pid-
stavy dlya testuvannya na koronavirus).

As for the percentage of mortality to the
total number of infected as of May 8, 2020, in
Ukraine the figure is 2.54%, in Poland - 5.01%,
the United States - 5.52%, Spain - 11.77%, Swe-
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den - 12.34 %, Italy - 13.87%, in the UK - 14.8%,
and in France - 19.08%. As of September 9, the
number of deaths to the total number of in-
fected is declining in a number of countries: in

Table I. State of infection in some countries

Ukraine - 2.09%, in Poland - 3.01%, the United
States - 3.03%, Spain - 5.89%, Sweden - 6.86 %,
Italy - 12.85%, in the UK - 12.07%, and in France
-10.16% (data for all countries is in Table I).

The to-
talnum-| Total
iﬁ;ﬁg ber of deaths
. The total The total The total |infected| (9 Sep-
of infect- The total
ed n}lmber of n}lmber of number of n_umber of | (9 Sep- | tember
(8 April infected infected infected infected | tember 2020)
2028) / (8 May (8 June (8 Juli 2020) (8 August | 2020)/ |/The per-
Total 2020) / Per- | 2020) / Per- 2020) / Per- | Percent- | centage
Percent- |/ Percent-
Country |popula- age of the | centage of | centage of ace of the | centage of | ageof | of deaths
tion i%'l fected the infected | the infected in%ecte d to the infected| the in- from
to the total | to the total to the total |fected to| the total
to the . . the total .
population | population . population | the total | number
total pop- 8 M 3 population 3 A 1 finf
ulation (8 May (8 June (8 Juli 2020) (8 August popula- | of infect-
. 2020) 2020) 2020) tion |ed (9 Sep-
(8 April b
2020) (9 Sep- | tember
tember 2020)
2020)
6 144
USA 330627| 766128/ | 1215571/ | 1915712/ | 2923432/ | 4836930/ 138/ 186 663 /
484 0,23 % 0,37 % 0,58 % 0,88 % 1,46 % 3,03 %
1,86 %

Spain 46 754 | 140510/ 221447 | 241550/0, | 252130/ 314362/ | 498989 | 29418/
P 778 0,30 % 0,47 % 52 % 0,54 % 0,67 % /1,06% | 5,89 %

Ital 60461 | 135586/ | 215858/ 234998 / 241956/ 249756/ | 276338 | 35534/
y 826 0,22 % 0,38 % 0,39 % 0,40 % 0,41 % 10,45 % | 12,85 %
German 83783 | 103228/ | 167300/ 184193/ 197 341/ 215336/ | 249985 | 9325/
Y1 942 0,12 % 0,19 % 0,20 % 0,23 % 0,25 % /0,29% | 3,73%

France 65273 | 77226/ 135980/ 150315/ 159 909 / 185353/ | 300515 | 30546/

511 0,12 % 0,20 % 0,23 % 0,24 % 0,28 % /0,46 % | 10,16 %
U;{Ii}(id 67 886 | 55246/ 206719/ 286198/ 286 353/ 309009/ | 344168 | 41549/
: 011 0,08 % 0,30 % 0,42 % 0,42 % 0,45 % /10,51% | 12,07 %
Kingdom
Republic | 51260 | 10384/ |10822/0,02| 11814/ 13244/ 14562/ | 21177/ |334/1,57
of Korea | 707 0,02 % % 0,023 % 0,028 % 0,028 % 0,04 % %
Sweden 10099 | 7693 /0, |24623/0,23| 44730/ 73344/ 82323/ |84985/| 5835/
265 08 % % 0,44 % 0,72 % 0,81 % 0,82% | 6,86 %
Czechia 10708 | 5017/ | 8031/0,07 | 9628/0,08| 12685/ 18060/ | 27752/ |431/1,55
981 0,05 % % % 0,11 % 0,16 % 0,26 % %
Poland 37846 | 4848/ |15047/0,04| 26561/ 36412/ 50324/ |70387/| 2113/
611 0,01 % % 0,07 % 0,09 % 0,13 % 0,16 % | 3,01 %
Romania 19237 | 4417/ |14499/0,07|20479/0,1| 29620/ 59273/ |93864/[3850/4,1
691 0,02 % % % 0,15 % 0,30 % 0,48 % %
Ukraine 43733 | 1668/ [14195/0,03| 27462/ 50414/ 79750/ | 135894 | 2846/
762 0,003 % % 0,06 % 0,11 % 0,18 % /0,31% | 2,09 %
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Hunear 9660 |895/0,01| 3178/0,03 | 3970/0,04 4210/ 4621/ 7892/ | 624/7,9
gary 351 % % % 0,044 % 0,047 % 0,08 % %
Belarus 9465 |861/0,01|20168/0,21|48630/0,51| 64003/ 68 614 / 72 663/ | 705 /0,97

300 % % % 0,67 % 0,72 % 0,76 % %
Slovakia 5459 |598/0,01 | 1445/0,02 | 1528/0,02 |1767/ 0,03|2523/0,04| 4526/ | 37/0,81
642 % % % % % 0,08 % %

As of March 16, 2021, the statistics on the
total number of infected are as follows: USA -
29 063 401; Spain - 3 183 704; Italy - 3 201 838;
Germany-2 569 245; France-3 975 989; The United
Kingdom - 4 253 824; Republic of Korea - 95 635;
Sweden - 712 527; Czechia - 1 399 078; Poland - 1
906 632; Romania - 855 326; Ukraine - 1 460 756;
Hungary - 516 490; Belarus - 301 328; Slovakia -
337 503 [18]. Mortality rates do not increase in
the number of infected, thanks to developed
approaches to treatment and vaccination.

This statistics is important because it can
show the effectiveness of various measures in
the fight against the COVID-19 pandemic. Sta-
tistics can be analyzed in the European Court of
Human Rights in the event of an appeal against
the legitimacy of measures to restrict human
rights by the state through quarantine measures.

Kanstantsin Dzehtsiarou came to the cor-
rect conclusion that the European Court of Hu-
man Rights has a limited set of tools to influence
the current emergency situation, so other polit-
ical bodies of the Council of Europe can better
respond to it (Kanstantsin Dzehtsiarou, 2020).
At the same time, the Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms should not be underestimated, as the very
possibility of carefully examining the actions of
Council of Europe member states in the event of
potential appeals to the ECtHR is already a pre-
cautionary factor.

From the standpoint of the analysis of the
case law of the ECtHR, it can be concluded that
the long duration of restrictive measures may be
grounds for recognizing such measures dispro-
portionate. Therefore, the position of a number
of European states on the gradual lifting of re-
strictive measures is quite correct.

4. Conclusions.
In the context of the fight against the COV-
ID-19 pandemic, states relied on various types

of measures, which allowed us to distinguish
three models: “hard” model (USA and most Eu-
ropean countries and Ukraine), which provides
for strict restrictive measures, quarantine, ad-
ministrative and criminal liability for violations
of anti-epidemic rules, closure of most facilities
and maximum transfer to a remote system of
work, education and obtaining of the number
of services; the “minimum intervention” mod-
el (introduced in South Korea) and combines
restrictive measures in case of emergency and
maximum testing of the population for the pres-
ence of SARS-CoV-2 virus; the “maximum public
awareness” model (in Sweden) does not provide
for quarantine, but for a mass information and
awareness campaign on the COVID-19 pandem-
ic, ways of transmitting the virus and prevent-
ing infection.

The question of the proportionality of meas-
ures taken by the state to counter the COVID-19
pandemic may be considered by the ECtHR re-
gardless of whether the state has made a dec-
laration of derogation, and the establishment of
a violation of a particular right will depend on
the specific situation in the country, scope and
length of applied measures, as well as their fea-
sibility and effectiveness. In addition, measures
implemented in the state that restrict human
rights cannot be discriminatory (for example,
against the Roma community, due to social or
economic status, political beliefs or any other
feature).
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3AXoAU NPOTUAII NAHAEMII COVID-19
TA ONYCTUMICTb OBMEXXEHb NMPAB JIIOAVNHU
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llicns o2onoweHHs naHoemii cnpuduHeHoi sipycom SARS-CoV-2 depwasu €C ma YkpaiHa edanucs 00 pi3Hux 3a-

X00ig 3 Memoto nonepedeHHs iHPIKysaHHs ma 3axucmy 300poss 2pomMadsiH, 30kpema: oboeszkoea obcepsauis (binb-

wicme 0epxas); 3acmocysaHHs 8i0N08i0aA6LHOCMI 3a NOPYWEHHS NPasul KAPaHMUHy (9K Npaguio adMiHicmpamueHoi,
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npome MOXJ1UBQA | KPUMIHAIbHA 8i0N08I0ANLHICMB); 3aKPUMMS 0C8IMHIX MA pO38AXANbHUX 3aKAADI8, a MAKOX 3aKA-
0i8 2poMadCbK020 xap4ysaHHs (0onyckaemeca poboma ocgimHix 3aknadie OUCMAHUiliHO, @ makox poboma 3aknadie
2pOMadCbK020 Xap4ysaHHs i3 00CMABKOI0 ii); 3anpo8adweHHs HOCIHHS MAcoK; 3a60POHA Nepecy8aHHs 2pynamu ocib;
MakcumaneHe nepesedeHHs NpauisHuKie Ha AucmaHyitiHy pobomy; 3abopoHa pobomu binswocmi nidnpuemcms (3a-
nposadunu Imanis ma Icnawis); 3akpumms KopOoHi8;, KOMEHOAHMCbKA 200UHA (3anposadwero y Imannii, Icnauii ma
Ipy3ii); comoizonauis ocib, wo Hanexame Ao 2pyn pusuKy. YkpaiHa 3anposadusaa eci nepepaxosaHi 3axo0u, OKpiM KOMEeH-
0aHMCbKOI 200UHU Ma 3akpumms 8Cix niONPUEMCMS.

3anposadeHi 3axo0u y binbwocmi depwas obmexuu: ce0600y nepecysaHHs ma MUpPHI 3i6paHHS 2pOMAdsH;
npaso Ha npusamHe ma ciMeliHe wumms; c80b00y 8ipocnogi0aHHs (binewicme egponelicbkux depwas ma YkpaiHa
3anposadusiu 3a60poHy NPo8edeHHs CIy#6 ma iHWuXx penieiliHux uepemoHili i3 3ib6paHHam nrdeli); npago Ha MeduYHy
donomoezy (y 6azameox depmasax epoMadsHU o0bmexeHi y docmyni 00 MEOUYHUX NOCAYe, SIKI He N08S3aHI i3 pSmysaH-
HSIM JXUMMSs, y moMy Yucjai CmoMamosozidHi, npo@inakmuyHi MeOUYHi nocayau, He mepMiHosi onepayii i m.n.) ma iHwi.

Y x00i docniomeHHs Mu diliwiu 8UCHOBKY, w0 8 yMogax bopomsbu 3 naHdemiero COVID-19 depxasu sdasanucs 00
pi3H020 muny 3axo0ie, w0 00380UN0 HAM 8UdinUMU mpu mModeni: «xopcmka» modens (CLUA ma 6inswicme esponedi-
CbKUX Oepwas i YkpaiHa), MoOenb «MiHIManbHO20 8mpy4aHHs» (3anposadxeHa y isdeHHil Kopei), Modenb «Makcumans-
HO20 [HGopMysaHHs HaceneHHs» (y LLseuii). [lumaHHs npo nponopuiliHicme exumux depuasoto 3axodie y npomudii
naxoemii COVID-19 moxyms 6ymu npedomemom po3ensdy y €CI1J1 He3anexHo 8id moeo, yu 3pobseHo 0epxasgor 3assy
npo deppozauito, i BUSHAHHS NOPYWEHHS] NesHO20 npasa ocobu byde 3anexamu 8i0 KOHKpemHoi cumyauii 8 depxasi,
06cs2y ma mpueanocmi 3anposaodieHux 3axodis, a Makox ix 0ouinbHocmi ma egpekmusHocmi.

Kntouosi cnosa: COVID-19, naHdemis, npasa noduHu, nponopuitiHicme, €CII/I.
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Summary

Owing to modern scientific advances prospective parents, among other opportunities,
enjoy the opportunity, which has not been available before. It consists in giving birth to a
child by using another woman’s reproductive capacity when the situation seems hardly
improvable.

The paper examines surrogate motherhood as one of the reproductive methods
through the prism of human trafficking. It aims at studying and differentiating such legal
phenomena as the sale of human beings and surrogate motherhood, which is provided pri-
marily on a paid-for basis, whose consequences (transferring irrevocably a child from one
person to another), are externally similar.

The comparative legal and formal legal methods have been employed to provide a
general description of international experience in regulating surrogate motherhood. Exam-
ples of absolutely opposite ways of pursuing state policy on the legalization of this type of
reproductive methods in foreign countries are suggested: from a complete ban to legislative
approval and even further simplification of the applying procedure.

It has been proved that there is no connection between acknowledgement of the le-
gality of this procedure and the geographical location of states, the level of their economic
development, the specifics of the legal system, and the like. It has been stated that none of
the countries can be considered a universal example of solving these issues.

Based on the example of Ukrainian legislation, the author suggests distinguishing be-
tween the objective aspect of selling human beings and surrogate motherhood, which is
provided, first of all, for a fee. It is emphasized that due to the peculiarities of reproduc-
tive technologies only a child should be the object of trade, not a person’s gametes, zygote,
embryo or fetus. When a child is sold, in view of the objective aspect, the child is illegally
transferred from one person to another. In legal surrogate motherhood agreements the
object of the agreement concluded between the surrogate mother and the future parents is
not the child, but the service related to embryo implantation, pregnancy and childbirth, id
est, a long process.

Based on criminal law, there have been modelled the peculiarities of surrogate moth-
erhood and its assessment used in determining the signs of human trafficking largely de-
pending on genetic relationship between a child and customers (potential parents), as well
as a child and a surrogate mother.

The mental element making the distinction between surrogacy and the trafficking of
newborns is described. It is emphasized that qualifying as «trafficking in human beings»
necessitates the proof of direct intent to unlawfully «transfer» a child, primarily in return
for a fee.
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It has been concluded that the legal regulation of surrogacy requires further improve-
ment and consolidation at the legislative level. Investigators and prosecutors should inves-
tigate all the circumstances that were associated with the surrogacy methods applied in
order to establish whether child trafficking occurred in each specific case.

Key words:

1. Introduction

Over the last decade reproductive technol-
ogies have become quite widespread. More and
more childless people are referring to doctors
for help to exercise their natural right to repro-
duction. Modern medicine offers several ways
to solve the problem of childlessness, including
in vitro fertilization. However, surrogacy re-
mains the most controversial method.

This method allows separating the func-
tions of a woman as a person who produces the
female gamete and a person who gives birth to a
child (Abdullah, 2019, p. 2).

The world community does not have com-
mon approaches to this type of reproductive
technology. In some countries surrogacy is a
criminal offense, in others it is a legal proce-
dure. The study of foreign legislation testifies to
the dynamism and diversity of legal regulation
in this area. Some countries introduce addition-
al stringent requirements for surrogacy, while
others, on the contrary, simplify the grounds
and conditions for its application.

Supporters and opponents of surrogacy
often use the same facts, however they provide
different arguments, trying to prove the need
for liberalization or, on the contrary, the prohi-
bition of surrogacy.

As a result, some call surrogacy a business
or human trafficking, others a miracle or the
last chance (Kopeltsiv-Levytska, 2019, p. 46).
One of opponents’ main arguments, in addition
to the moral aspect, is that surrogacy is by na-
ture trafficking in a newborn baby, which is rec-
ognized as one of the most serious crimes. For
instance, F. M. Abdullah considers that pregnan-
cy and giving birth to a child for another man or
woman solely out of financial gain is immoral,
illegal and insults the fundamental values of a
democratic society such as the value of protect-
ing women from exploitation and protecting the
child born in this way (Abdullah, 2019, p. 4).

human rights, reproductive rights, surrogate motherhood, surrogate
mother, human trafficking, child trafficking

With this regard, it becomes necessary to
study the relationship between human traffick-
ing and surrogacy. This topic is of pressing con-
cern to the post-Soviet countries, which have a
fairly liberal legislative regulation on the use of
reproductive technologies.

The purpose of the paper is to study and
distinguish between such outwardly similar in
consequences (irreversible transfer of the child
from one person to another) legal phenomena
as human trafficking and surrogacy which is
primarily fee-based.

In addition, law enforcement agencies in
several post-Soviet countries, including Geor-
gia, Ukraine, and the Russian Federation, have
recently launched criminal prosecutions for
human trafficking of persons who organized or
turned to surrogacy.

Hence, this study has not only a specific the-
oretical purpose, but also practical significance
which consists in identifying and elucidating the
differences between human trafficking and sur-
rogacy.

In order to do this the author has resort-
ed to the methodological potential available in
legal science, first of all, comparative legal and
formal legal methods, the methods of legal anal-
ysis and modelling.

Today there are many research papers
that cover current issues of surrogacy and
combating human trafficking. However, only
in some of them the issue of human traffick-
ing has been viewed through the prism of paid
surrogacy, in particular, as a legal procedure. It
has to be admitted that this topic was studied
by such scholars as: 1. Y. Veres, Ye. D. Kopelt-
siv-Levytska, Fatma Mohamed Abdullah and
others. However, their research is concerned
with the substantiation of ranking paid surro-
gacy as child trafficking, rather than revealing
the relationship between these acts which are
outwardly similar.
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2. The Legality of the Methods of

Surrogate Motherhood

The analysis of the international regulation
proves that there is no connection between ac-
knowledging the legality of surrogacy and the
geographical position of countries, the level of
their economic development, the specifics of the
legal system, etcetera. Each country attempts to
develop its own approach to solving the issue of
legalization of surrogacy, taking into account its
historical experience, development conditions,
ideology and morality which prevail in society.
In some countries this reproductive method is
being liberalized (first of all, by expanding the
grounds and range of entities that can use it),
while in others, on the contrary, attempts are
being made to limit it (including the protection
of their own citizens from surrogate tourism).

Notably, surrogacy is prohibited under the
laws of Bulgaria, Spain, Italy, Latvia, Lithuania,
Malta, Norway, Germany, Switzerland and other
countries (Prag, Mills, 2017).

In the Swiss Confederation the use of surro-
gacy is regulated at the constitutional level (Ar-
ticle 119 of the Federal Constitution of the Swiss
Confederation, 1999). This country provided for
the prohibition of surrogacy in the Constitution
(Checherskyi, 2019, p. 82).

In France surrogacy is prohibited under
the decree of 1991 passed by the Constitution-
al Council of the French Republic in compliance
with which any agreement, even if it does not
provide for remuneration, according to which a
woman agrees to conceive, bear and give birth
to a child and then abandon it, contradicts pub-
lic policy, the principle of inviolability of the hu-
man body and the individual’s personal status.
The same provisions are enshrined in the Law
of the French Republic «On Respect for the Hu-
man Body» adopted on July 29, 1994 (The Law of
the French Republic «On Respect for the Human
Body», 1994). Art. 16-7 of the French Civil Code
states: «Any agreement concluded for the pur-
pose of conceiving or bearing a child in favor of
a third party is void» (Article 16-7 of the French
Civil Code, 1804). The violation of these norms is
punishable by imprisonment and fines (Article
227-12 of the French Criminal Code, 1992).

To the countries where surrogacy is al-
lowed and where it is widely practiced belong:
some states of Australia and the United States,

Great Britain, Canada, Portugal, the Russian
Federation, Uganda, Ukraine, etc.

For example, in Israel, surrogacy is allowed
only in cases when the surrogate mother has no
genetic relationship with the child. The agree-
ment must be approved by the committee con-
sisting of social workers, doctors and religious
figures. Although some monetary compensation
is allowed, legal agreements must be altruistic
and non-profit. All parties to the agreement must
be citizens of Israel (Chernysheva, 2012, p. 209).

In Canada in 2004 The Assisted Human Re-
production Act was passed. It aims at regulating
the use of assisted reproductive technologies
and conducting the relevant research. This act
allows surrogacy, establishes liability for vio-
lations of the legislation in this area and so on
(The Assisted Human Reproduction Act, 2004).

In some countries, surrogacy is allowed
only on a gratuitous basis, i. e. the surrogate
mother cannot receive a financial reward for
carrying and giving birth to a child (Australia,
Belgium, Great Britain, Greece, Canada, etc.).
In other countries, paid surrogacy is legally al-
lowed (Armenia, Belarus, Georgia, Kazakhstan,
Cyprus, Kyrgyzstan, Ukraine, etc.).

Another difference between countries in
view of access to surrogacy is that many of them
require both partners to provide their gametes
when using surrogates, while others require
gametes of only one biological parent. Thus, in
the first case, single people, as a rule, cannot
have a child using this method.

Article 146 of the Code of the Republic of
Kazakhstan «On Public Health and Healthcare
System» declares that a woman or a man who
is not married has the right to resort to assist-
ed reproductive methods and technologies if
her (his) informed consent to medical interven-
tion is available (Article 146 of the Code of the
Republic of Kazakhstan «On Public Health and
Healthcare System). However, governmental or-
ders stipulate that only spouses have the right to
surrogacy.

In the Russian Federation, a single wom-
an has the right to make use of assisted repro-
ductive technologies in case of availability of
her voluntary informed consent to medical in-
tervention (Article 55 of the Federal Law of the
Russian Federation «On the Fundamentals of
Protection of Public Health in the Russian Fed-
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eration»). Thus, single men are excluded from
the list of subjects who are entitled to exercise
this right.

However, in accordance with Art. 12 of the
Law of the Republic of Armenia «On Reproduc-
tive Health and Reproductive Rights», a person
entitled to use assisted reproductive technolo-
gies may also be one of the biological parents
(Article 12 of the Law of the Republic of Arme-
nia «On Reproductive Health and Reproductive
Rights», 2012).

In international practice, there appear
more and more precedents of giving birth to a
child by a surrogate mother, not only for a mar-
ried couple, but also single ones, under certain
conditions. These include the death of their
loved one, after which the genetic material re-
mained, and the deceased person’s will to use it,
the unwillingness of single men to marry at the
same time having a natural need for reproduc-
tion, etc (Checherskyi, 2019, p. 284).

Thus, K. Zakharova from the Russian Fed-
eration used donor eggs, her late son’s cryopre-
served sperm and the method of surrogacy in
order to become a grandmother. (Svitnev, 2009).

A completely different approach has been
introduced at the international and nation-
al levels regarding human trafficking, which
is considered illegal and strict legal liability is
envisaged for it. The prohibition of trafficking
in human beings, in particular children, is a
worldwide practice and is enshrined both in in-
ternational law, such as the Convention on the
Rights of the Child and the Optional Protocol to
it dated 1 January 2000, and in national legisla-
tion.

3. The Objective Aspect of the
Distinction between Surrogate
Motherhood and Human Trafficking
Based on the Example of Ukrainian
Legislation
Legal regulation of surrogate motherhood
in Ukraine is too general and needs significant
improvement, as a result there are many loop-
holes and therefore opportunities for abuse.
Another situation occurs with regard to
the regulation of combating human trafficking,
where the legislation of Ukraine largely dupli-
cates the requirements of the international acts
and establishes criminal liability for this.

Notably, Art. 149 of the Criminal Code of
Ukraine envisages liability for human traffick-
ing, as well as the recruitment, transportation,
transfer, harbouring or receipt of a person with
the aim of exploitation through force, fraud, co-
ercion or deception, blackmailing, material or
other dependence of the victim, the victim’s vul-
nerable condition, corruption of a third party
that controls the victim in order to obtain con-
sent for his / her exploitation.

Responsibility for recruiting, transporting,
harbouring, transferring or receiving a minor
or a juvenile arises regardless of whether such
actions were committed with the use of coer-
cion, abduction, deception, blackmail or the vul-
nerable condition of these persons or with the
use of violence, or threat of violence, the use of
official position, or by a person, on whom the
victim was financially or otherwise dependent,
or corruption of a third party that controls the
victim with the purpose of obtaining his / her
consent to exploitating a person (Article 149 of
the Criminal Code of Ukraine, 2001).

Thus, in case of the trafficking of juveniles
or minors, neither the form of the crime (re-
cruitment, transportation, transfer, harbouring,
transfer or receipt of a person) nor the method
(using coercion, abduction, deception, blackmail,
material or other dependence of the victim, his /
her vulnerable condition, corruption of a third
party who controls the victim), nor the purpose
(the person’s further exploitation) matters.

Similar provisions are found in the Law of
Ukraine «On Combating Trafficking in Human
Beings», which defines the trafficking of juve-
niles (minors) (The Law of Ukraine «On Combat-
ing Trafficking in Human Beings», 2011).

In view of the peculiarities of reproductive
technologies, it must be emphasized that a child
should be the object of such trade, not a person’s
gametes, zygote, embryo or fetus. If there are
grounds, illegal agreements, when the latter are
involved, may be qualified under other articles
of criminal law.

Surrogacy necessitates the requirement
lying in the fact that an angreement has to be
concluded before implanting the embryo into a
woman who assumes the responsibility of a sur-
rogate mother.

Child trafficking involves the conclusion
of an appropriate civil agreement regarding it
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at any stage, including fertilization, pregnan-
cy, carrying of pregnancy and birth. However,
in point of fact, this agreement contradicts the
content and principles of national and interna-
tional law, in particular those specified in the
above-mentioned Law of Ukraine, i. e. is illegal.
These can be purchase and sale agreements,
mine-related and gift agreements or any other
similar act accoding to which the child is illegal-
ly transferred from one person to another (Mel-
nyk, Khavroniuk, 2019, p. 451).

When a child is trafficked, with respect to the
objective aspect an illegal irrevocable transfer of
the child from one person to another occurs.

The lawful transfer of a child from one per-
son to another is not a criminal offence. In legal
surrogacy agreements, the child is legally trans-
ferred because the object of such an agreement,
which has been concluded between the surro-
gate mother and the intended parents, is not the
child, but services related to embryo implanta-
tion, pregnancy, childbirth, i. e. a long process.

Admittedly, it is necessary to distinguish be-
tween paying for surrogacy services and child
trafficking with receiving a remuneration fee.

In the first case, the talk is about provid-
ing paid services by a surrogate mother and the
baby must be given (returned) to its parents,
where the transfer of the child is a logical le-
gal completion of the entire medical procedure
related to ensuring reproductive rights. In the
second case, the talk is about the initially illegal
transfer of a child from one person to another
for a fee, where the main purpose is the illegal
transfer of the child, and the purpose is to obtain
unlawful gain.

It should be stressed that receiving remu-
neration for surrogacy services should also be
distinguished from receiving compensation for
these services, which are only outwardly similar
in content. At the same time, Ukrainian legisla-
tion does not particularly focus on this distinc-
tion. On the other hand, in some countries (for
example, the United Kingdom) there is only the
possibility of compensation for the inconven-
ience and expense incurred, otherwise the sur-
rogacy service is illegal and may entail liability.

In view of the above said, taking into ac-
count the objective aspect, the mere fact of pay-
ing for surrogacy services cannot indicate child
trafficking.

4. Genetic Relationship and Surrogate

Motherhood

Modern medical science distinguishes two
types of surrogacy:

- full or gestational surrogacy — transfer-
ring a human embryo conceived by spouses,
wife and a donor, donors to a surrogate moth-
er’s body. In this case, the surrogate mother has
no genetic relationship with the child;

- partial or gender surrogacy implies ge-
netic relation to the baby because the surrogate
mother’s egg is used.

Taking into account Article 123 of the Fam-
ily Code of Ukraine, the method of surrogate
motherhood provides for the transfer of a hu-
man embryo conceived by spouses (genetic
parents) to a surrogate mother’s body. Hence,
Ukrainian legislation establishes only one type
o surrogacy, i. e. full (gestational) surrogacy (Ar-
ticle 123 of the Family Code of Ukraine, 2002).
This condition is provided by the vast majority
of other national lagislations.

It is reckoned that the prerequisite for le-
gal paid surrogacy which does not contain any
characteristics of human trafficking in view of
the objective aspect, is the absence of genetic re-
lationship between the child and the surrogate
mother.

However, the evaluation of the actions of
the surrogate mother, who was initially an egg
donor, of other persons should be provided on
the basis of all the circumstances of the case and
does not exclude human trafficking.

The issue of obligatory genetic relationship
between the child and the persons who resorted
to the method of surrogacy requires a separate
solution.

The ideal option is when both spouses
are the biological parents of the unborn child.
However, sometimes only one of the custom-
ers ordering this medical procedure has genet-
ic relation with the child. Indeed, it is used by
couples in which only the husband is fertile,
single people who have used donor gametes,
and so on.

Thus, in the absence of genetic relation
between the child and both parents, there may
be other types and combinations of artificial in-
semination, including the use of embryo or gam-
ete donation, which in itself does not entail the
illegality of surrogacy, refusal to acknowledge
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parenthood and the automatic establishing of
the fact of human trafficking.

An exception is the case when such a new-
born child is «sold» by genetic parents (one of
them) to other persons. However, in this case,
the situation is similar to the usual illegal sale of
a baby, irrespective of the method of conception.

The current Ukrainian legislation does not
define a clear procedure for using surrogate
motherhood for the birth of a child who is not
genetically related to either parent.

From our perspective, the combination of
surrogacy and the use of only donated gametes
is in fact a «hidden form of adoption» and is not
related to the exercise of one’s natural right to
reproduction. However, while agreeing to the
fact that the application of the methods them-
selves is illegal, it cannot be asserted that there
is undoubtedly «child trafficking».

So, if a person has resorted to these hybrid
methods because of reluctance to adopt a child
(inter alia, for preventing future risks of prop-
erty claims which can be imposed the adopted
child’s relatives, or the removal of the child by
his / her parents, or for other objective or sub-
jective reasons (quite often it is used for the
purpose of concealing his /her own infertility),
however, for the purpose of parenthood, then
the chance of proving particularly the case of
child trafficking in court is minimal. Moreover,
in this case there is no agreement on the trans-
fer of one’s own child to another person (that is,
the trade itself) since the child formally does not
belong to a surrogate mother (who has no ge-
netic relationship), by whom a newborn baby is
transferred under the relevant legal agreement.

It has to be underlined that there are cases
when pregnant women sell their children, falsi-
fying documents for surrogacy. In this case, such
actions should be classified as human trafficking.

To exemplify this, there can be mentioned
an indictment against a citizen on charges of
trafficking minors which was referred to court
by Kyiv Local Prosecution Office in February
2021. Participating in a surrogacy program, she,
contrary to the terms of the agreement, know-
ing for sure that she is the biological mother of a
newborn baby, in order to receive 15 thousand
dollars illegally gave it to foreign customers who
were unaware of the fraud and believed that the
baby was genetically connected with them.

5. The Subjective Aspect of the
Distinction between Surrogate
Motherhood and Human Trafficking
Based on the Example of Ukrainian
legislation

One of the main criteria in distinguishing
between human trafficking and paid surrogacy
is the subjective aspect.

The subjective aspect presupposes the pres-
ence of direct intent to illegally «alienate» the
child, primarily for the sake of payment.

The offender must be aware that he is il-
legally transferring the child to third parties,
including the fact of a fee-paying basis (for ex-
ample, a surrogate mother realizes that she is
a genetic mother, but sells it under a sham sur-
rogacy agreement) or a surrogacy program is
conducted with the purpose of further traffick-
ing of the child (. e. the birth of a child is not
aimed at the emergence of parenthood in the
situation with persons who have resorted to this
method, primarily genetic parents, but at selling
the child to persons who will involve him / her
in the practice of begging, the use of the child’s
stem cells or organs, etc.

However, provided a person has used arti-
ficial insemination methods for the purpose of
parenthood and paid for artificial insemination
services, then, in our opinion, no human traf-
ficking in these actions is identified.

Among the exceptions there are cases in
which one of the genetic parents consciously re-
nounces parenthood by transferring the child to
another person for a fee. For example, a moth-
er sells a newborn child, or one of the genetic
parents refuses from a child and refuses to ac-
knowledge her / his genetic parenthood in favor
of another person for a certain fee. In this con-
text, child trafficking occurs if the genetic moth-
er (egg donor) when using surrogacy services
deliberately received a payment not only for a
fictitious marriage, but also for the «selling» her
own child, i. e. a conscious act of trafficking in a
newborn child.

It should be noted that no person, includ-
ing a surrogate mother, officials who ensured
the implementation of the surrogacy program,
can be responsible for further actions of parents
who made use of surrogacy, and their treatment
of the child if such actions do not involve a com-
mon criminal intent to commit the crime.
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6. Conclusions.

Currently, at the international level, there is
no consensus regarding the legality of using the
surrogacy methods and their correlation with
such a particularly serious crime as child traf-
ficking. Nevertheless, none of the countries can
be a universal example of solving this problem.

Issues that arise in the field of commercial
surrogacy in Ukraine and other countries, the
existing abuses in it are a substantial reason to
improve the system and not to lead to banning
this medical procedure.

Paid surrogate motherhood, whether ac-
knowledged or not by the state as a crime, should
be distinguished from trafficking of humans,
including children. In view of both objective
and subjective aspects, surrogacy significantly
differs from human trafficking, and therefore
these components must be investigated by law
enforcement bodies in each case to accurately
qualify the committed act.

Within the criminal justice aspect, it is nec-
essary to prove the fact of deliberate violation
by the subjects participating in the program, of
the procedure and grounds for surrogacy with
the purpose of further trafficking of newborns.

Investigators and prosecutors should study
all the circumstances connected with the surro-
gacy methods, which were used, in order to de-
termine whether child trafficking has occurred
in each particular case.
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AHoTauia

CyyacHi Haykosi docseHeHHs Hadanau matibymHim 6amekam, ceped iHWO020, MOXJIUBICMb, IKA He ICHy8ana 00 Lb020
yacy - Hapooumu oumuHy y matixe 6e3HadiliHili cumyauii 3a 00NOMO20K BUKOPUCMAHHS penpoOyKMUBHUX MOXUIUBO-
cmell CMOPOHHBOI HIHKU.

Y cmammi po32150aemecs CypoeamHe MamepuHCmeo, ik 00Ha 3 penpooykmusHUX MemoOUK, 4epes npu3mMy mopeaieni
Nt0OUHO0. i MeMoKo € OCTIONEHHA MA POIMENYBAHHS MAKUX 3306Hi NOOIGHUX 3a HACAIOKAaMU (y 8udi 6e3n080poMHOI ne-
pedayi dumuHu 8id 00Hiei 0cobu 00 IHWOI) Npagosux S8ULL, SK MOP2i8/IS IIOOUHOI0 | Cypo2amHe MamepuHCmMao, nepul 3a ece
onname.

13 BUKOPUCMAGHHAM NOPIBHSILHO-NPABOB020 MA POPMAILHO-IOPUOUYHO20 MEMOOi8 HAOAHO 302a/1bHY Xapakmepucmu-
Ky MiXHapoOdHo20 0oceidy pe2y/ito8aHHs Cypo2amHo2o MamepuHcmea. HasedeHo npuknadu abconomHo npomunexHoi oep-
HABHOI NOIMUKU w000 e2anizauii 4bo2o 8udy penpodyKmueHoi MemoOUKU y 3apyBiXHUX KpaiHax: 8i0 N08HOI 3a60poHuU 00
3aK0H00a8Y020 NO20OMEHHS MA HABIMb NOOAILLIO20 CNPOLUEHHS NPoUEedypU ii 3aCMocy8aHHs.

LlosedeHo, Wo He cnocmepieaemsocsi 6y0b-K020 38'S3Ky MiX BU3HAHHSM Jie2anbHoCcmi yiei npouedypu i eeozpa-
GiYHUM pO3MAallyBaHHAM 0epas, pieHEM X EKOHOMIYH020 PO38UMKY, Cneyugikoro npasosoi cucmemu mouwo. KoHcma-
MOoBAHO, W0 OOHA 3 KPaiH He Moxe bymu yHigepcanbHUM npuknadom eupilleHHs yiei npobaemMamuku.

Ha npuknadi ykpaiHCcbk020 3aKoHOOagCmea agmopoM 3anpONOHOBAHO PO3MEX(YBAHHS 0OEKMUBHOI CMOPOHU
mopeieni t0OUHO | Cypo2amHUM MAMEPUHCMBOM, y nepuly Yepay onnamHum. [TiokpecaeHo, Wo 8paxosyryu ocobnu-
8ocmi penpodyKmusHUX mexHono0z2ili 06ekmom mopeieni mae 6ymu dumuHa, a He 2amemu 0cobu, 3ueomd, eMopioH Yu
nnid. Mpu mopeieni OuMuHoK 3 06EKMUBHOI CMOPOHU 8i00Y8AEMbCS HE3AKOHHA 6€3n080pomMHa nepedaya OUMUHU
8i0 00Hi€i 0cobU 00 iHWOI. B 3aKOHHUX y200ax Cyp0o2amH020 MAmepuHcmaa 06EKMomM 002080pyY, WO yKAAdaeMbCs Mix
cypoeamHoto Mamip'io i MalibymHiMu 6amekamu, € He OUMUHA, a NOC/yaU, N08K3aHI 3 iMnaaHmauier eMbpioHa, BUHO-
Wy8aHHAM mMa HapoOXeHHsM OuUMUHU, mobmo mpusanuli npouec.

3 no2as0y KpUMIHANIbHO20 Npasa 3M00e1608aHO 0COOUBOCMI CYPO2AMHO20 MAMePUHCM8a ma (io2o ouiHKU npu
BU3HAYEHHI 03HAK Mopaiei 1I00bMU 30/1eHHO 8i0 2eHeMUYHO20 CNOPIOHEHHS MiX OUMUHOK MA 3aMOBHUKAMU (NomeH-
UIGHUMU 6ameKamu), a makox Mix OUMUHOK i Cypo2amHot Mamip'io.

HadaHo xapakmepucmuky CybeKmMUBHIl CMOPOHi, IKa pO3MEOBYE Cypo2amHe MamepuHCmMe0o ma mopeieso Ho-
B0HAPOOXEHOK OUMUHOI0. HazonoweHo, wo 0715 keanigikauii «mopeiens 10UH0K0» HE0OXIOHUM € 008e0eHHS NPIMO20
YMUC/y HG NpomunpasHe «giddyxeHHs» OUMUHU, Nepw 3a ece 3a onaamy.

3p0671eHO BUCHOBOK, WO Npasose pe2ysieaHHs Cypo2amHo20 MamepuHcmea nompebye no0aibuio20 YyOOCKOHA-
JIeHHS MA 3aKpinaeHHs came Ha 3akoHodag4omy pisHi. Cnid4i ma npokypopu NoeuHHi 00Cioxyeamu eci 06cmasuHu,
wo 6y/1u N0BKI3aHI i3 3aCMOCo8aHO MemoOUKOK Cypo2amHo20 MamepuHcmea 0718 moao, wob ecmaHosumu yu Mana
Micuye mopaiens OUMUHOK Yy KOXHOMY KOHKpemHoMy 8unaocky.

Kntovosi cnoBa: npasa 1100uHu, penpodykmusHi npasa, npaso Ha penpodyKmuegHe 8idmeopeHHS, Cypo2amHe Mame-
PUHCMBO, Cypo2amHa Mamip, mopaiens a0sMu, mopziens 0imemu
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Summary

The Article considers the issue of ensuring the constitutional principle of equality of
litigants before the law and the court during review of the judgement in view of the excep-
tional circumstances after consideration of the case by the Constitutional Court. Based on
the study of legal nature of such consequences of nullity of the law as pro futuro, ex nunc,
ex tunc, the risks of violation of the constitutional right of a person to judicial protection
shall be established. The aim of the Article is to detect the objective demonstration of the
constitutional principle of equality of litigants before the law and the court. The methods of
the study: system, dialectical, integrative, interdisciplinary and scientific methods applied
to detect the interrelation between the constitutional principle of equality of arms and its
practical demonstration in litigation process. The main results of the study. Two compo-
nents affecting the efficiency of protection of such right have been established: future ef-
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fect of the judgement of the Constitutional Court of Ukraine and impossibility to consider
the application in view of exceptional circumstances if before appeal to the Constitutional
Court of Ukraine a person’s claim was dismissed in full under the applicable laws and was
further declared unconstitutional by the Constitutional Court. The erroneous legal posi-
tion of the supreme court in the system of the judiciary of Ukraine was proved in terms of
the impossibility of initiating proceeding in exceptional circumstances after delivery of the
judgement of the Constitutional Court of Ukraine due to the fact that the person’s claim had
previously been dismissed and such a judgement does not provide for its enforcement. This
conclusion deprives a person of the right to a final trial at the national level in accordance
with the procedure of applying to the court (Articles 8, 24, 55, paragraph 1 Part 2 of Arti-
cle 129 of the Constitution of Ukraine). It is proposed to develop a special law establishing
the grounds and procedure for compensation by the state of moral and financial damages

caused by the law recognized as the unconstitutional one.
Key words: judicial proceedings, legal dispute, equality of arms, unconstitutionality of

the law, exceptional circumstances.

1. Introduction

In our days every democratic state has an
active demand of society to ensure effective
protection of violated, unrecognized or disput-
ed rights, freedoms or interests of individuals,
rights and interests of legal entities, interests of
the state (Bumcnan, 1987).

For example, due to the 2016 constitutional
changes related to the justice (section III of the
Constitution) in Ukraine, the novelties happened
in the section which enshrines the fundamental
rights, freedoms and responsibilities of a man
and citizen (section III of the Fundamental Law).
Namely: the right of everyone to file a constitu-
tional complaint with the Constitutional Court
of Ukraine (hereinafter referred to as the “CCU”)
on the grounds established by the Constitution
of Ukraine and in the manner prescribed there-
by (Part 4 of Article 55). In its turn, Article 151-1
of the Constitution of Ukraine stipulates that the
CCU shall resolve the issue on compliance of the
Constitution of Ukraine (constitutionality) with
the law of Ukraine upon the constitutional com-
plaint of a person who considers that the law of
Ukraine applied in the final court judgment in his/
her case contradicts the Constitution of Ukraine.
A constitutional complaint may be filed if all oth-
er domestic remedies have been exhausted. At
the same time, Article 129 of the Fundamental
Law of Ukraine (Section VIII) establishes that a
judge administering justice is independent and
guided by the rule of law, as well as enshrines
a number of constitutional principles of court
proceeding.

For the purposes of this article, the scien-
tific interest is the constitutional principle of
judicial proceeding — the equality of all litigants
before the law and the court (cl. 1, Part 2 of Ar-
ticle 129 of the Constitution of Ukraine). This
principle is important for revealing the issue of
ensuring the effectiveness of judicial protection
of a person at the national level in whose favour
the judgment of the CCU was made, in case of
his/her further application to the court in con-
nection with the review of the court judgement
in view of exceptional circumstances.

It comes to two key components of the effec-
tiveness of protection of such a right: 1) whether
the judgment of the CCU shall be applied ex tunc
(retroactive effect) to the moment when the law
applicable to the case has begun to violate the
fundamental rights of a person; 2) and the issue
of protection of a plaintiff’s rights, if he/she ap-
plied to the CCU after the supreme court (or a
court of appeal that makes the final judgment in
the case) dismissed the claim. The second com-
ponent requires additional clarifications regard-
ing Ukraine, as the procedural codes of our state
enshrine the rule that one of the grounds for
review of court judgments in view of exception-
al circumstances is the “established by the CCU
unconstitutionality (constitutionality) of a law,
another legal act or their separate provisions
applied (not applied) by the court while consid-
ering the case, if the court judgment has not yet
been enforced” (cl. 1 of Part 4 of Article 361 of
the Code of Administrative Judicial Procedure of
Ukraine; cl. 1 of Part 3 of Article 423 of the Civil
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Procedure Code of Ukraine; cl. 1 of Part 3 of Ar-
ticle 320 of the Commercial Procedure Code of
Ukraine). However, if the claim is dismissed, the
court judgement is not enforceable in principle.

2. Constitutional Principle of Equality

of Arms

Equality of all not only before the law
(Article 24 of the Constitution of Ukraine) as a
constitutional principle but also equality of all
as litigants (a derivative manifestation of the
comprehensive principle of equality) have been
repeatedly considered by the CCU. Since within
the framework of this article we consider the
practical manifestation of the constitutional
principle of equality of litigants before the law
and the court, we shall focus on the official con-
stitutional doctrine regarding the stated issue.

In particular, while considering cases the
CCU repeatedly concluded that “equality and
inadmissibility of discrimination against a per-
son are not only constitutional principles of the
national legal system of Ukraine but also funda-
mental values of the world community, as em-
phasized in international legal acts on rights and
freedoms of a man and citizen, in particular in
the International Covenant on Civil and Political
Rights of 1966 (Articles 14, 26), the Convention
for the Protection of Human Rights and Funda-
mental Freedoms of 1950 (Articles 14), Protocol
No. 12 to the Convention for the Protection of
Human Rights and Fundamental Freedoms of
1950 (Article 1) and the Universal Declaration
of Human Rights of 1948 (Articles 1, 2, 7). The
equality of all people in their rights and free-
doms guaranteed by the Constitution of Ukraine
means the need to provide them with equal le-
gal opportunities of both material and proce-
dural nature for realization of the rights and
freedoms being the same in context and scope.
In a state governed by the rule of law, applying
to a court is a universal mechanism for protect-
ing the rights, freedoms and legitimate interests
of individuals and legal entities. The main prin-
ciples of court proceeding are, in particular, le-
gality, equality of all litigants before the law and
the court, adversarial parties and freedom to
provide a court with evidence and to prove their
strength (cl. 1, 2, 4 of Part 3 of Article 129 of the
Fundamental Law of Ukraine). Nobody may he
restricted in the right of access to justice which

includes the ability of a person to initiate court
proceeding and participate directly in the pro-
ceedings or be deprived of such a right (pp. 4-7
of cl. 2.2 of the substantiate part of Judgment of
the Constitutional Court dated 12 April 2012 No.
9- p11/2012 (Judgment No. 9-p11/2012, 2012).

In another judgement, the CCU emphasized
that “the principle of equality of all litigants
before the law and the court provides guaran-
tees of access to justice and the exercise of the
right to judicial protection enshrined in Part 1
of Article 55 of the Constitution of Ukraine. This
principle arose from the general principle of
equality of citizens before the law as defined by
Part 1 of Article 24 of the Fundamental Law of
Ukraine and concerns, in particular, the field
of court proceeding. Equality of all litigants be-
fore the law and the court provides for a single
legal regime that ensures the exercise of their
procedural rights. Justice in commercial courts
is administered on the principles of equality of
all litigants before the law and the court; court
proceeding in commercial courts is conducted
on the adversarial principles according to which
the commercial court must create equal condi-
tions and opportunities for the parties and oth-
er persons involved in the case to exercise their
rights (Judgment No. 11- p1/2012, 2012). These
citations are the most complete illustration of
the CCU’s vision of the importance of the studied
principle of court proceeding.

We state that this constitutional principle
has continued its legislative enshrinement in all
the procedural codes of Ukraine since the adop-
tion of the Constitution of Ukraine (since 1996):
cl. 7.2 of Article 2 of the Code of Administrative
Judicial Procedure of Ukraine, Article 7 of the
Commercial Procedure Code of Ukraine, Article
6 of the Civil Procedure Code of Ukraine.

At the same time, a modern novelty of the
procedural codes became the review of judge-
ments on the basis of exceptional circumstanc-
es after the CCU checked the compliance of the
legislative rule with the Fundamental Law of
Ukraine. We remind that a constitutional com-
plaint is currently the most common claim filing
with the CCU, and therefore it is not just legis-
lative but a deeply doctrinal issue of effectively
ensuring the constitutional principle of equality
before the law and court that appeared for the
first time in Ukraine, and it has currently declar-
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ative nature in special cases which we shall re-
view below.

3. Void and Null Law: (pro futuro), (ex

nunc) or (ex tunc)

Social relations always need to be arranged,
in spite of their development and simultaneous-
ly constant changeability (Kolomiitcev, 2020).
Such arrangement requires lawful conduct of
litigants based on the law and constitutional le-
gitimacy. The constitutional order is the core of
the system of justice (Wet, 2006) and is a result of
realization of constitutional legitimacy. In gen-
eral, it comes to realization by all legal persons
of the right under the rules of the Constitution,
fulfilment by them of actions upon its grounds
and for its implementation (Basiev, 2007; Narut-
to, 2018). As noted by Yu. V. Tkachenko, the sta-
bility of legislation and practice of its application
has its expression in the steadiness of legal reg-
ulation of essentially important social relations,
in the absence of fluctuation in the practice of
considering and making decisions by authorised
bodies in legal cases. The stability reveals itself
as the steadiness of the current legislation, ab-
sence of sharp fluctuations in law-making pol-
icy, unchangeability that provides for the unity
in understanding and applying legal rules (Tk-
achenko, 2010; Kolomiitcev, 2020).

We state that for properly implementing
laws there are presumption of the Constitution-
al Law as one of significant components of pre-
sumption of the truth of law. Traditionally, the
truth of legal act means true reflection by the
act of real conditions, relations which require
legal effect and correct legal assessment of such
assessments. The presumption of the truth of a
legal act includes presumption of constitution-
ality, presumption of legitimacy and validity of
statute (a kind of synonymic categories), as well
as presumption of legitimacy and good faith of
the activity of participants of legal relations (Ba-
baev, 1974).

All these elements are in organic inter-
connection between each other and, of course,
shown themselves in industry-specific legisla-
tion. The presumption of constitutionality of a
legal act (first, law) indirectly arises from the
provisions of the Constitution and shown itself
in substantive and legal procedural aspects. The
specificity of the constitutional substance is that

only the body of the constitutional jurisdiction
is the main means of both establishment and re-
butment of the presumption of the constitution-
ality of the law. This is the Constitutional Court
that is authorised to declare unconstitutionality
of a legal act, and law is deemed constitution-
al until other is enshrined in a judgement of
the Constitutional Court (Berestova and other,
2020).

In light of it, protection of the rights and
freedoms of a man and citizen requires special
form if a person in judicial proceeding for pro-
tection of the right emphasized that law applied
in the case contradicted the Constitution. At the
same time, the courts of different instances sys-
tematically applied it, in particular with mark
that a court did not have any doubts about con-
tradiction of that law to the Constitution until
the Constitutional Court indicated the opposite
in its decision. We’d like to axiomatically remind
the thesis that the very court judgement but not
arguments of Parties is the legal fact which im-
pact on rights and obligations of a man and citi-
zen in a certain disputable situation.

Recognition of the separate provisions or
the whole law unconstitutional creates a num-
ber of legal consequences in addition to the
fact of disqualification of a rule. And this again
brings us back to the question: how to restore a
violated right of a person who noted since the
time of proceedings in the first court instance
that the content of the law is constitutionally
defective. In such a case, it should investigate
the issue of regular or exceptional possibility of
application of a judgement of the Constitution-
al Court of Ukraine back in time - until the mo-
ment of the beginning of violating such a right.

“For example, if the Federal Constitutional
Court of Germany established unconstitutionali-
ty of a certain law, thus, it recognizes such a law
void and null (see sentence 1 of § 78 of Law on
Federal Constitutional Court of Germany)”, Dr
Lars Brocker, the president of the Federal Consti-
tutional Court of Germany, notes (Digest of Arti-
cles, 2020). “Void and null legal rule” means “gen-
eral invalidity of a legal rule” from the outset (ex
tunc). Therefore, law is usually unconstitutional
from the moment of its promulgation. However,
the Federal Constitutional Court is powered to
define invalidity of law with its effect in the fu-
ture (pro futuro) or since the moment of promul-
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gation of its invalidity (ex nunc). As a rule, things
are done in such a way so that “worse unconsti-
tutional condition” will not occur in case of va-
lidity of a judgement ex tunc or in the event that
due to it other persons can be deprived of legal
position that is worthy of protection (for exam-
Ple, in the sphere of rendering social services).
Under such an approach, a law-maker also get
the possibility independently (of course, in the
nearest future) and in compliance with determi-
nations in the relevant judgement of the Federal
Constitutional Court to adjust improprieties of
the Constitution by adopting a new law. In other
words, if recognition of law void and null is pro
futuro a6o ex nunc, the relevant judgement of
the Federal Constitutional Court will not contra-
dict a judgement of competent judges who were
governed the relevant law and judgements of
whom already came into effort and force (Digest
of articles, 2020).

In spite of the fact that Ukraine predom-
inantly copied the model of German constitu-
tional claim (it is only normative in Ukraine),
the Constitution of Ukraine strictly stipulates
that “laws, other acts or their separate provi-
sions declared unconstitutional shall cease to
be valid from the date of the CCU’s judgement
on their unconstitutionality, unless otherwise
established by the judgement itself, but not ear-
lier than the date of its taking” (part 2 of Article
152 of the Constitution of Ukraine) (Constitution,
1996). This is the substantive legal component
of the presumption of the constitutionality of a
normative act in Ukraine: ex nunc, as a rule, (un-
less the CCU has postponed the loss of validity of
the law) and pro futuro.

In this context, we cite the opinion of M.V.
Savchin who points to the existence of another
situation with the legal force of the judgements
of the Constitutional Court to consider constitu-
tional complaints inter partes what is related
to the restoration of the violated right. There is
ongoing legal relations since the moment of vi-
olation of human rights, due to which the court
has an obligation to restore the violated subjec-
tive public right. In this situation, the force of
the ex tunc decision imposes on the state a pos-
itive obligation to restore the subjective public
right from the moment of its violation with the
payment of fair compensation. If to say about
something else in this case, it will be a denial of

the essential content of the right — the idea of a
constitutional complaint as a means of protect-
ing violated constitutional rights loses its signif-
icance. However, the main obstacle here is the
wording of Article 152.2 of the Constitution (Di-
gest of articles, 2020).

Thus, the presumption of the constitution-
ality of the law, the effect of the judgements of
the CCU ex nunc and pro futuro under Part 2 of
Article 152 of the Constitution of Ukraine is ev-
idence that persons whose rights were violat-
ed by application of the law in the final court
judgement, which was later declared unconsti-
tutional, cannot expect fair satisfaction due to
the application of the CCU’s judgement to them,
because their right was violated before the CCU
judgement. In this regard, the Supreme Court
has already formed a legal position:

“analysis of the rules of Section XII of the
Constitution of Ukraine (“the Constitutional
Court of Ukraine”) and the Law of Ukraine dated
13 July 2017 No. 2136-VIII “On the Constitutional
Court of Ukraine” gives grounds to conclude that
the CCU’s judgement has direct (prospective) ef-
fect in time and applies to those legal relations
that continue or arose after its taking. If the le-
gal relations are long-lasting and arose before
the CCU’s judgement but continues to exist after
its taking so they are subject to such a judgement
of the CCU. That is, the CCU judgement applies to
legal relations that arose after its taking, as well
as to legal relations that arose before its taking
but continue to exist (continue) after that. At the
same time, the current legislation stipulates that
the Constitutional Court of Ukraine may establish
the procedure and terms of execution of the tak-
en judgement directly in the text of its judgement.
The established unconstitutionality (constitution-
ality) by the CCU of the law, other legal act or
their separate provision applied (not applied) by a
court in resolving a case is important, first of all,
as a general decision which determines the legal
position for resolving subsequent cases, and not
as grounds for reconsideration of the case with
retrospective application of the new legal posi-
tion and thus change in the state of legal certainty
already established by the final court judgement
(p. 9.9 of the Commercial Court of Cassation with-
in the Supreme Court dated 29 October 2019 in
case No. 922/1391/18) (Judgment No. 4819/49/19,
2020)
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Concluding the above, the Supreme Court
observes Part 2 of Article 152 of the Fundamen-
tal Law of Ukraine, however, avoids the issue
of providing the constitutional guarantee of
judicial protection of constitutional rights and
freedoms of a man and citizen directly on the
ground of the Constitution of Ukraine (Part 3 of
Article 8) which is enshrined in the legal rule
of the power of the rule of law what belongs to
general principals. Since the persons who have
justified the violation of their right by applying
to them a constitutionally defective law and
what was subsequently established by the CCU
remain without any protection of the law. And
also, in general, the significance of the consti-
tutional complaint as a new legal instrument of
protection of the constitutional right of the per-
son is reduced.

4. Review based on Exceptional
Circumstances in Case of Claim
Dismissal

The clause “if the court judgement has not
yet been executed” in cl. 1 of Part 4 of Article 361
of the Code of Administrative Judicial Procedure
of Ukraine; cl. 1 of Part 3 of Article 423 of the
Civil Procedure Code Ukraine; cl. 1 of Part 3 of
Article 320 of the

Commercial Procedure Code of Ukraine is
inherited from the previous Ukrainian proce-
dural legislation if this condition was first en-
shrined and the unconstitutionality of the law
established by the CCU was considered a newly
discovered circumstance: cl. 5 of Part 2 of Article
245 of the Code of Administrative Judicial Pro-
cedure of Ukraine; cl. 5 of Part 2 of Article 112
of the Commercial Procedure Code of Ukraine;
cl. 4 of Part 2 of Article 361 of the Civil Procedure
Code of Ukraine; cl. 4 of Part 2 of Article 459 of
the Criminal Procedure Code of Ukraine (proce-
dural codes as amended until 2017).

The issue of admissibility of an application
based on exceptional circumstances if the de-
cision was not enforceable is related to legisla-
tive regulation. Therefore, it necessarily arises
in the process of judicial interpretation else at
the stage of initiating proceedings on exception-
al grounds and now belongs to the functions of
the Supreme Court but not to the CCU. Thus, the
issue of accepting an application for considera-
tion on exceptional grounds in a case concern-

ing a decision that was not enforceable was first
identified in the Supreme Court as an exception-
al legal problem (Court order No. 808/1628/18,
2020; Court order No. 808/1628/18, 2020). The
Supreme Court finally formulated a legal opin-
ion which in fact established discrimination
against the person and on the grounds of lack of
enforcement of the decision.

“The Panel wf Judges notes that the provi-
sions of clause 1 of Part 5 of Article 361 of the
Code of Administrative Judicial Procedure of
Ukraine contain an imperative provision that
the unconstitutionality (constitutionality), estab-
lished by the Constitutional Court of Ukraine, of
a law, other legal act or their separate provision
applied (not applied) by the court in resolving cas-
es may be the ground for review of the decision
on the basis of exceptional circumstances only if
such a court judgement has not yet been ex-
ecuted.

It should be noted that the phrase “not yet
fulfilled” which is used in clause 1 of Part 5 of
Article 361 of the Code of Administrative Judicial
Procedure of Ukraine does not provide for its mul-
tiple interpretation or multiple understanding, as
well as “extended interpretation™... The said pro-
cedural rule has imperative nature, is clear and
cannot be applied otherwise than provided by
procedural law.

According to Part 2 of Article 152 of the
Constitution of Ukraine, laws, other acts or their
separate provisions that are declared unconsti-
tutional shall cease to be valid from the date of
the Constitutional Court’s judgement on their un-
constitutionality, unless otherwise established by
the judgement itself, but not earlier than the date
of its taking. Similar provisions are contained in
Article 91 of the Law of Ukraine “On the Consti-
tutional Court of Ukraine” dated 13 July 2017 No.
2136-VIII.

According to the operative part of the Judg-
ment of the Constitutional Court of Ukraine No.
1-p(D)/2019 dated 25 April 2019 in the case No.
3-14/2019 (402/19, 1737/19), the phrase “valid
term”... contained in provisions of Part 3 of Ar-
ticle 59 of the Law of Ukraine “On the Status and
Social Protection of Citizens Affected by the Chor-
nobyl Accident” dated 28 February 1991 No. 796-
XII declared unconstitutional and expired on 25
April 2019, as established by Article 91 of the Law
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of Ukraine “On Constitutional Court of Ukraine”,
i.e. from the date of taking the Judgement by the
Constitutional Court of Ukraine in the case No.
3-14/2019 (402/19, 1737/19) which is also directly
established by this judgement.

The existence of the Judgement of the Consti-
tutional Court of Ukraine No. 1- p(II)/2019 dated
25 April 2019 in the case No. 3-14/2019 (402/19,
1737/19) does not change the legal regulation
of the disputed legal relationship and does not
prove the fact that the court made the mistake
in resolving the dispute, besides the provisions of
this rule were in force and subject to application
at the time of occurring the disputed legal rela-
tions and taking the decision by the court of first
instance.

Taking into account the above provisions of
the current legislation, as well as the dismissal
of the claim by the decision of the Zaporizhzhia
District Administrative Court dated 6 July 2018
(upheld by the Order of the Third Administrative
Court of Appeal dated 7 November 2018) in the
case No. 808/1628/18, concerning the review of
which based on exceptional circumstances with
the corresponding application of PERSON_1, the
panel of judges notes that the court judgement
that came into force and by which the claim was
dismissed cannot be considered unfulfilled ac-
cording to the provisions of paragraph 1 of Part
5 of Article 361 of the Code of Administrative Ju-
dicial Procedure of Ukraine, because such a de-
cision does not provide for its enforcement”(-
Judgment No. 808/1628/18, 2021).

We declare that by such an interpretation
of the phrase “if the decision has not yet been
executed”, in fact the Supreme Court deprived
a person of the right to review the judgment on
exceptional grounds and, as a result, deprived
of the right to a final trial at the national level
as the party to the litigation. We believe that the
clause in cl. 1 of Part 4 of Article 361 of the Code
of Administrative Judicial Procedure of Ukraine
(similarly as in other procedural codes) that the
decision is subject to review based on exception-
al circumstances which “has not yet been execut-
ed”, concerns not decisions on dismissal of the
claim, but those decisions that were enforceable
and gave grounds for issuing writ of execution,
the opening of enforcement proceedings, but the
enforcement of the decision was not carried out
for one or another reason.

Another interpretation narrows the con-
tent of cl. 1 of Part 4 of Article 361 of the Code
of Administrative Judicial Procedure of Ukraine
(and similar provisions of any other procedural
code) and, as a consequence, — the content of the
constitutional right of a person to review

a court judgement on the grounds of the un-
constitutionality of the law applied in the final
court judgement taken in the case of that person
whose claim was rejected. This legal conclusion
of the Supreme Court violates the constitutional
principle of judicial proceedings — the equality
of all litigants before the law and the court (cl.
1 of Part 2 of Article 129 of the Constitution of
Ukraine).

Refusal to review a court judgement based
on exceptional circumstances on the grounds
that the Order of the Supreme Court in the case
was not enforceable due to dismissal of a per-
son s claim — puts this person in a different (dis-
criminatory) condition compared to a defendant
(if he/she lost case but the decision was not ex-
ecuted) what violates the specified constitution-
al principle of court proceedings (cl. 2 of Part 2
of Article 129), will contradict Article 55 of the
Fundamental Law of Ukraine which enshrines
the constitutional right of everyone to judicial
protection, as well as the general constitution-
al right of equality of all before the law (part 1
of Article 24 of the Constitution of Ukraine). In
addition, the refusal of review directly violates
the binding nature of the CCU’s decision: “Deci-
sions and conclusions made by the Constitutional
Court of Ukraine are binding, final and cannot be
appealed” (Article 151-2 of the Constitution of
Ukraine). It is in connection with the dismissal
of a claim of a person, the constitutional right
to judicial protection at the national level are
usually exercised in full through applying to the
Constitutional Court of Ukraine (part 4 of Article
55, Article 151 of the Constitution of Ukraine).

And if the CCU concludes that the law is
unconstitutional, it enshrines it in the operative
part of its judgement, thus the CCU promotes
protection of the applicants’ rights at the na-
tional level. The practical realization of such a
constitutional right to judicial protection at the
national level is in the only possible actions of
the complainant with a constitutional complaint
(former plaintiff) — in his/her further going to
the Supreme Court based on exceptional circum-
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stances within the term defined by the Code of
Administrative Judicial of Ukraine. Filing such
an application is a conscientious exercise of the
rights and obligations of a litigant and the active
exercise of the right to a fair trial as guaranteed
by the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter
referred to as the “Convention”).

This arises from the fact that the decision in
such cases was not enforceable after its review
by the Court of Cassation, and therefore contra-
dictions to the constitutional rule concerning the
binding nature of the court judgement to be en-
forceable stipulated by part 1 of Article 129-1 of the
Fundamental Law of Ukraine does not appeared.

Moreover, the actions of these persons do
not create grounds for violation of the consti-
tutional order, for example, suspension of a
court judgement during its execution, etc. An-
other interpretation of cl. 1 of Part 4 of Article
361 of the Code of Administrative Judicial of
Ukraine (as well as similar provisions in other
procedural codes) violates the constitutional
right of a person to judicial protection, which
remains illusory, despite the binding nature
of the decision of the Constitutional Court of
Ukraine, and contradicts Articles 6 and 13 of
the Convention.

As prospects not for restoration, but for
compensation for the violated constitutional
right of a person, we can see development and
adoption of a special law for the legislative de-
velopment of the constitutional provision of Part
3 of Article 152 of the Constitution of Ukraine.
According to this rule, “material or moral dam-
age caused to individuals or legal entities by
acts and actions declared unconstitutional shall
be reimbursed by the state in accordance with
the procedure established by law” (Constitution,
1996). This rule is unchanged and is effective
from the date of entry into force of the Consti-
tution of Ukraine - since 28 June 1996. Howev-
er, unfortunately, all this time it does not work
in practice, because after almost 14 years the
state of Ukraine has not been able to pass a spe-
cial law that would establish a procedure for
compensation, in particular to plaintiffs in the
cases illustrated above, for material and moral
damages caused by the rules of laws that are de-
clared unconstitutional. We declare the impor-
tance of a special law in this direction, because

the compensation will be at the expense of the
state. Therefore, it is necessary to keep in mind
the allocation of such funds to the State budget
for the relevant calendar year, the order of un-
disputed write-off of funds for individuals and
entities, the possibility of other options for fair
satisfaction, etc.

5. Conclusion

Analysing the criteria and ways to protect
the subjective rights and freedoms of a man
and citizen which are actively requested by civil
society, we have proved that the constitutional
principle of equality of litigants before the law
and the court is the key one. The implementa-
tion of this principle ensures effective judicial
protection of everyone at the national level, in
particular for a person in whose favour (or who
is in an identical legal relations) the judgement
of the Constitutional Court has been taken, if he/
she further applies to the court in connection
with the review of the court judgement on the
grounds of exceptional circumstances. We have
revealed two components affecting the effective-
ness of the protection of this right: 1) the pros-
pects or retroactivity of the effect of the CCU’s
judgement; 2) the possibility of considering the
application based on exceptional circumstances
if, before applying to the CCU, the person’s claim
was dismissed in full under the applicable law
which was subsequently declared unconstitu-
tional by the CCU.

We have demonstrated that the equality of
all as litigants (a derivative manifestation of the
comprehensive principle of equality) has been
repeatedly considered by the CCU. Its legal po-
sition notes that no one has to be restricted in
the right of access to justice which includes the
ability of a person to initiate legal proceedings
and participate directly in legal proceedings, or
deprived of such a right. This constitutional prin-
ciple has continued its legislative enshrinement
in all procedural codes of Ukraine since the
adoption of the Constitution of Ukraine (1996):
cl. 7.2 of Article 2 of t the Code of Administrative
Judicial of Ukraine, Article 7 of the Commercial
Procedure Code of Ukraine, Article 6 of the Code
of Civil Procedure of Ukraine, as well as in the
legal opinions of the Supreme Court.

The legal conclusion of the Supreme Court,
according to which a court judgement cannot
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be deemed an unexercised court judgement
that came into force and by which the claim
is dismissed because such a decision does not
provide for its enforcement, and therefore the
commencement of proceedings on the basis of
exceptional circumstances is impossible, cannot
be considered unenforced, in fact deprives a
person of the right to a final trial at the national
level as a litigant.

This legal conclusion of the Supreme Court
violates the constitutional principle of judicial
proceedings — the equality of all litigants before
the law and the court. We have proved that the
clause “if the decision has not yet been exercised”
concerns not decisions on dismissing the claim,
but those decisions that were enforceable and
gave grounds for issuing a writ of execution,
commencement of enforcement proceedings
but the decision has not been executed for one
or another reason. Another interpretation nar-
rows the content of a person’s constitutional
right to review a court judgement on the basis
of unconstitutionality of the law applied in the
final judgment in that person’s case if the claim
was dismissed.

Refusal to review the court judgement
based on exceptional circumstances on the
grounds that the judgement of the Supreme
Court in the case was not enforceable in connec-
tion with dismissal of a person’s claim — puts
this person in a different (discriminatory) con-
dition compared to a defendant (if the latter lost
case but the decision did not be executed) what
violates the specified constitutional principle of
court proceeding (cl. 2 of Part 2 of Article 129).
This contradicts Article 55 of the Fundamental
Law of Ukraine which enshrines the constitu-
tional right of everyone to judicial protection, as
well as the general constitutional right of equali-
ty of all before the law (Part 1 of Article 24 of the
Constitution of Ukraine). Cumulatively, this also
contradicts Articles 6 and 13 of the Convention.
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Y cmammi po3ansidaemeca npobnema 3abe3neqyeHHs KoHcmumyuyiliHoi 3acadu pigHocmi cmopiH neped 3aKOHOM |
cy0oMm nid yac nepeansidy cydo8020 pilleHHS 3G BUKIIOYHUMU 06CmasuHamu nicas po3ensdy cnpasu KoHcmumyuitiHum
Cydom. Ha nidcmasi docniOmeHHs npasogoi npupodu 3acmocysaHHs HAaCiOKie Hik4eMHOCmI 3akoHy: (pro futuro), (ex
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Kosull Memoou 8UKOpUCMAHI 011 PO3KPpUMMS 83AEMO38 93Ky MiX KOHCMUmMyUiliHOt 3acador pieHOCMi cmopiH cydosoi
cnpasu ma ii npakmu4yHUM nposisom y cydosomy npoueci. OCHOBHI pe3ynsmamu 0ocniomeHHs. Po3kpumo 08a KoMno-
HeHmu, Wo 8nausarms Ha eQeKmueHiCMe 3axucmy makozo nNpasa: nepcnekmueHicme 0ii piweHHs KoHcmumyuyitiHo2o
Cydy YkpaiHu ma Hemoxuiugicme po321s0dy 3as8u 3a 8UKIKYHUMU 06CMaguHamu y pasi, SKWo 0cobi 00 38epHeHHs 00
KoncmumyuitiHozo Cydy YkpaiHu y no308i 6yn0 8i0M0BIEHO Yy N0308HOMY 00CS3i 3aCMOCOBAHUM 3AKOHOM, KUl y no-
oanswomy KoHcmumyuiiiHozo Cydy YkpaiHu eu3sHas HekoHcmumyuyitiHum. [losedeHo nomMusnkogicmes npasosoi no3uuii
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obcmasuHamu nicas piweHHs KoHcmumyuyitiHozo Cydy YkpaiHu y 3853Ky 3 mum, ujo 0cobi 0o ybo2o 6ys0 8i0M0O8/eHO
8 300080J1eHHI Yy N0308i, A Make pilleHHs He nepedbayae npumycog8ozo Lio2o BUKOHAHHS. KoHcmamogaHo no36asieHHs
YUM BUCHOBKOM Npasa ocobu Ha ocmamoyHuli cydosuli po32/180 Ha HAUIOHAbHOMY PiBHI 30 03HAKOI NOPSIOKY 38EpHEH-
H$1 00 cydy (cm. 8, 24, 55,n. 1 4. 2 cm. 129 KoHcmumyuii YkpaiHu. 3anponoHo8aHo po3pobumu cneyianbHull 3aKOH, IKUM
8CMAHOBII0IOMbLCA NIOCMAsu | Nopss00K KOMNEHCauii depuasor 3a80aHOI MOPANbLHOI | MamepianbHoi WKodu 3aKOHOM,
W0 BU3HAHUU HEKOHCMUMYUYiliHUM.
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Summary

The study is devoted to clarifying the problem of existing collisions in local lawmaking,
which allowed to substantiate the common understanding of this problem, as well as to
identify new theoretical and applied conclusions and positions related to the need to resolve
collisions in local lawmaking, their specifics and special characteristics. It is established that
the country has adopted and operates a large number of regulations, many of which contra-
dict each other, have internal inconsistencies and inconsistencies. Legal science and practice
face the task of in-depth analysis of the causes of municipal legal collisions, finding ways
to prevent and resolve them. It is pointed out that the emergence and increasing severity
of conflicts in local lawmaking in most cases due to incomplete legal regulation of public
relations, violation of the rules of legal technique in the adoption of local acts, insufficiently
effective ways to prevent and resolve the latter. In addition, it is established that the method
of settling and resolving local conflicts through the prism of legislative establishment of the
priority of application of the norm and act is the most clear and effective.

In the course of the research the systematic analysis of views on the collisions in law
in general is carried out, the basic signs of the conflict in local law-making, its place among
the specified categories in the plane are defined; analysis of the process of evolution of the
social contradiction into a legal one with the subsequent transformation into a collision
and a gap; legal conflict is defined as a subjective-objective phenomenon of legal reality.
Among the existing large number of classifications of legal conflicts are local-legal, which
are legal contradictions that arise due to subjective and objective reasons and errors in the
exercise of powers to resolve the population directly and (or) through local governments,
local issues, which is manifested in the adoption of regulations of local governments and
their officials. Based on the analysis, the characteristic features of local-legal conflict are
determined, which are detailed by the specified provisions on the connection of partial and
general, manifestation in various forms and types, depending on the specifics of causes and
solutions, local self-government issues of local significance and the emergence of the imple-
mentation of powers and the adoption of relevant municipal legal acts of local governments
and their officials, with its own specific set of elements of the resolution mechanism.

Key words: conflict in law, legal contradiction, local-legal collision, mechanism for
resolving local collisions, local act, local rule-making.
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1. Introduction

No matter how perfect the modern legisla-
tion with a high degree of regulation of public
relations, it still from time to time there are con-
tradictions and inaccuracies, which call the term
«collision». Recently, the problem of presence of
the lattest has become important in local acts
during the implementation of local lawmaking.
Appearing local legal collisions are marked by
their severity and lead to uncertainty and incon-
sistency in the regulation of social relations of
local importance. The growing severity of colli-
sions in local acts is due to a number of reasons,
including incomplete legal regulation of public
relations, and violation of the rules of legal tech-
nique in the adoption of relevant acts, and the
lack of effective ways to prevent such. All these
determine the need to analyze the causes of col-
lisions in local acts, finding out the ways to pre-
vent and resolve them.

The current method of resolving local colli-
sions by establishing norms in the legislation that
determine the conditions of application of the act
in case of contradictory regulation of the same
social relations, unfortunately, was not properly
reflected in the law-making process. Therefore,
due to the need to develop general and special
conflict procedures for the detection and resolu-
tion of local collisions this area of research is par-
ticularly relevant. The purpose of the research is
to carry out constitutional and legal analysis of
collisions in local lawmaking, their place among
other legal phenomena, to study the causes of
their occurrence, in particular those that are the
most typical of the local act, as well as to identi-
fy effective elements of their resolution mecha-
nism. their prevention, detection and full-fledged
overcoming. The purpose of the study is achieved
by solving the following tasks: the study of the
concept of legal collision, its features and char-
acteristics; identification of collision factors in
local lawmaking; define the concept of local-le-
gal collision, reveal its main features and specific
features; describe the basic principles of conflict
resolution in local lawmaking.

The methodological basis of the research
were general methods of scientific knowledge,
namely dialectical, analysis and synthesis, struc-
tural-logical, logical-semantic and formal-logi-
cal. Besides, the study is characterized by the
methods used in legal science: comparative law

and formal dogmatic. Thanks to the dialectical
method it was possible to study the nature of
legal collision as a legal phenomenon, to deter-
mine its main features and specific features. The
dialectical method was widely used to deter-
mine the general rules of prevention, avoidance
and elimination of conflicts in local lawmaking.
The logical-semantic method is used to deepen
the general conceptual and definitive apparatus.

The degree of scientific development of
the topic. In the science of constitutional and
municipal law, the problem of legal collisions
was regarded to only in a theoretical and con-
stitutional context. At the general theoretical
level, legal collisions were considered by: A.M.
Kolodii, O.Yu. Buiakov, V.V. Denysenko, M.M.
Korkunov, L.A. Morozova, I.A. Pokrovskyi, V.I.
Savin, S.S. Alekseiev, V.S. Nerseiants, I.M. Staro-
dubtseva, Ye.V. Sukhov, N.I. Matuzov, O.F. Ska-
kun, S.V. Bobrovnyk, O.V. Moskaliuk, Yu.M. By-
saha, O.Ya. Rohach, Ya.O. Berzaniuk. The study
of contradictions in law, legal conflicts, as well
as collisions in laws were examined by the fol-
lowing scholars: V.H. Kartashov, 0.V. Boikov,
M.I. Brun, M.M. Varlomova, M.O. Baimuratov,
N.A. Vlasenko, O.V. Dmytriiev, V.N. Kudriavt-
sev, 0.V. Batanov, V.L. Fedorenko, V.I. Bordeni-
uk, P.M. Liubchenko, H.V. Padalko, I.V. Drobush,
A.A. Tile, S.V. Bobrovnyk, O.V. Skrypniuk, N.V.
Mishyna, O.V. Sovhyria, Yu.A. Tykhomyrov,
Yu.S. Semshuchenko, M.I. Koziubra, etc.

2. Presenting main material.

Defining local collision as a contradiction in
the relations appearing during the exercise by
the territorial community of its right to resolve
issues of local importance both independently
and through local authorities, as well as in their
interaction with public authorities, it should be
noted that the latter are extremely heteroge-
neous by their structure. The most significant
and valuable of them are those that arise be-
tween local legal and (or) law enforcement acts.
This provision is explained by the fact that the
contradictions that arise on the basis of mutu-
ally exclusive regulations and law enforcement
local legal acts are a prerequisite for the emer-
gence of new social contradictions of local im-
portance, strengthen modern relatively stable
social relations and lead to violations of legal
regulation in general.
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In order to be able to fully respond to the
state of affairs with the presence of contradic-
tions, it is necessary to reasonably identify the
causes and main factors that cause contradic-
tions and instability of social relations in the
state. It is a well-known fact that contradictions
in law act only as a part of social contradictions,
but are the most significant and significant part
of these contradictions. This is due to the influ-
ence that has the right to develop social rela-
tions.

Defining contradictions in normative-legal
acts as contradictions in the public relations
regulated by norms of law (Bobrovnyk, 2012,
p-35), it should be said that they are extremely
heterogeneous in their structure. The most sig-
nificant and significant contradictions in law
are legal conflicts - contradictions that arise
between legal and (or) law enforcement acts
(Bobrovnik, 2012, p. 40). This provision is ex-
plained by the fact that contradictions arising
on the basis of mutually exclusive regulations
and law enforcement acts are in themselves a
prerequisite for the emergence of new social
contradictions that exacerbate and reinforce
the instability of social relations (Zaiets, 2005,
p- 88). Due to the urgent need to create an ef-
fective legal mechanism to prevent and over-
come local legal conflicts, it is necessary to
study carefully the causes and preconditions
of contradictions in law to understand not only
the consequences but also the very basis that
caused to these legal contradictions. At the
same time to create a real mechanism for over-
coming local legal conflicts it is necessary, first
of all, to create a regulatory framework that al-
lows to resolve legal conflicts within the legal
field (Lenher, 2017, p. 28).

To create a regime to prevent local legal
conflicts the principle of ensuring the suprema-
cy of the constitution and the law, observance of
legal priorities, inevitability of responsibility for
violation of the rule of law, widespread use of
procedures for reaching agreement and social
harmony and the formation of a high legal cul-
ture play an important role.

During the research it was identified that in
order to maintain a single coherent legal system
it is necessary to create clear legal mechanisms
governing the overcoming legal contradictions
The creation of these mechanisms is a complex

and multifaceted problem that cannot be clari-
fied without studying, first of all, the causes of
these contradictions as phenomena of legal re-
ality.

The study identified that in order to main-
tain a single, integrated legal system, it is nec-
essary to create clear legal mechanisms govern-
ing the overcoming of legal contradictions. The
creation of these mechanisms is a complex and
multifaceted problem that cannot be clarified
without studying, first of all, the causes of these
contradictions, as phenomena of legal reality.

At the current stage of legislative develop-
ment there is a large number of legal acts, as
well as actively developing local lawmaking.
Most often in the process of lawmaking and law
enforcement there are legal conflicts. They are
contradictions between legal norms, between
legal acts (Koziubra, 2012, p. 33).

Numerous conflicts of legal acts indicate
broken links, especially within the system of leg-
islation which indicates the problems of its de-
velopment and effectiveness.

The causes of legal conflicts are laid both in
the law-making process and in the law enforce-
ment activities. Currently, the prevailing rea-
sons are caused by shortcomings in the applica-
tion of legal rules, methods, techniques which
leads to numerous local collisions. In turn, as
practice shows, the adoption of a large number
of regulations leads to frequent changes to them
which contributes to legal inconsistencies.

Most often, the proper interaction of public
authorities with each other, as well as between
public and local authorities is complicated by
emerging legal collisions in the field of delimita-
tion of their competence. First of all, a complete
and detailed analysis of the causes of local legal
collisionts allows you to apply correctly one or
another way to resolve these contradictions.

General rules for resolving legal collisions
are important in resolving local legal conflicts.
They are that in case of contradiction of nor-
mative-legal acts of different legal force, the act
having higher legal force is applied (Lysiutkyn,
2001, p. 75); in case of contradiction between
general and special normative legal acts the
special normative legal act is applied; in case
of contradiction between the normative legal
act adopted earlier and the normative legal act
adopted later, the normative legal act adopted
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later shall apply on the same issue; laws and
other legal acts should not contradict the Basic
Law of the state (Constitutional Court Decision,
2009). General rules for resolving legal colli-
sions play an important role in overcoming and
resolving them.

Currently, the legislation needs to resolve
legal collisions in a timely manner. Overcoming
and eliminating local legal collisions is achieved
through effective ways to resolve the lattest.
Ways to resolve local legal conflicts are aimed at
identifying, overcoming and eliminating the lat-
ter. Monitoring is very important as the way to
identify legal collisions in the law-making pro-
cess and in law enforcement activities (Shem-
shuchenko, 1996, p. 10). Such monitoring func-
tions as observation, collection, study, analysis
of legal acts, drawing up plans and programs
of normative design activities, legal forecasts,
allow timely detection of contradictions (in-
consistencies) between legal acts and apply the
most effective ways to resolve them.

Legal conflicts can be detected by maintain-
ing a register of regulations.

The prevention is aimed to debar legal col-
lisions and, in our opinion, includes conducting
a preliminary legal examination of regulations
and their coordination; drawing up plans and
programs of bills, legal forecasts, etc.

With the help of effective ways to resolve
all possible legal collisionts in public law their
timely overcoming is ensured. The latter con-
sists in the existence of conflict rules that estab-
lish: the procedure for applying legal acts and
norms in case of their inconsistency; concilia-
tion procedures; temporary or special regimes;
appeals against regulations in courts of general
and special jurisdiction.

The nature of the development of the legal
system today has objectively determined the de-
velopment of collision of laws, which primarily
contributes to the resolution of legal collisions.
The law of collision is a complex legal institution
that combines the rules of different branches of
law (constitutional, administrative, financial,
municipal, etc.), performs a function aimed at
streamlining the legal system to overcome legal
conflicts, providing ways to prevent and resolve
them. Ensuring the hierarchy of regulations, le-
gal monitoring, widespread use of conciliation
procedures, the creation and application of con-

flict rules - these are the main guidelines for the
development of legislation. In turn, the active
and comprehensive use of methods aimed at
preventing, detecting, overcoming and eliminat-
ing legal conflicts, will maintain the stability of
the legal system of the country. The legal mech-
anism for resolving legal collisions is the system
of interconnected special legal means by which
legal influence on legal conflicts is exercised in
order to resolve them. Elements of the mecha-
nism for resolving legal collisions in the field of
local lawmaking are the principles of conflict
resolution, procedures for their prevention and
resolution. The principles of resolving legal col-
lisions in the field of local lawmaking are the
basic principles that determine the resolution
of contradictions in the legal system that arise
when the population resolves issues directly
and (or) through local governments.

Legal collisions in the field of local lawmak-
ing have the following features:

1) dependence on the legal system of the
country and, accordingly, to the legislative reg-
ulation of issues of local importance;

2) the sphere of public relations in which
legal collisions arise — the issues of local impor-
tance and state powers delegated to local au-
thorities;

3) most often legal collisions arise in the
regulation of the following typical issues: setting
tariffs for various services, land management,
municipal land control, participation in the pre-
vention and elimination of the consequences
of emergencies, ownership, use and disposal of
municipal property.

Legal collisions in the field of local lawmak-
ing are divided into groups: legal collisions in
lawmaking (in local legal acts) and legal colli-
sions in law enforcement (between elements of
the legal system relating to the activities of local
authorities and arise in resolving issues of local
importance) (Rybikova, 2008, p. 75).

The main patterns of legal collisions in the
field of local lawmaking are:

1) the absence of legally enshrined in regu-
lations strategy and forecast of socio-economic
development of the relevant territorial commu-
nities and administrative-territorial unit;

2) disregard to some extent the specifics of
a particular administrative-territorial unit in
the adoption of regulations;
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3) insufficient development of the mecha-
nism of interaction between state authorities
and local authorities;

4) dependence of legal conflicts on the qual-
ification of subjects at the level of local self-gov-
ernment (exceeding the powers of local self-gov-
ernment bodies, violation of the rules of legal
technique).

The institute of resolving local-legal colli-
sions has features that are inherent in complex
inter-sectoral institutions (homogeneity of fac-
tual content, legal unity (complexity) of norms
of different branches of law, allocation of sub-in-
stitutions in the structure of the institute).

Legal relations that arise in the process
of resolving legal collisions in the field of local
lawmaking are a special type of social relations.
They are characterized by features that distin-
guish them from other legal relations, and have
a special purpose: to prevent and resolve incon-
sistencies in the legal system that arise when the
population resolves directly and (or) through lo-
cal authorities issues of local importance.

The content of the mechanism for resolving
local legal collisions is the rights and responsi-
bilities of the subjects of legal relations, which
are implemented in law enforcement activities
(Lenher, 2017, p. 24). The powers of the subjects
of legal relations are different. Some of them
have broad rights to identify and resolve legal
conflicts in the field of local lawmaking, while
the activities of others - aimed only at resolving
collisions, others - have only the right to go to
court to resolve legal collisions in local acts.

The content of the mechanism for resolv-
ing collisions in the field of local lawmaking in-
cludes methods of identifying and resolving col-
lisions, based on the respective powers of state
and local authorities.

Based on a theoretical study of legal regu-
lation and legal relations that arise in resolving
legal collisions in the field of local lawmaking,
the ways to improve legislation and law enforce-
ment are made.

The following points are offered to improve
the legal institution of resolving legal collisions
in the field of local lawmaking, Firstly, to en-
shrine in law the temporal collisial principle and
the principle of priority of authority. The tempo-
ral collisial principle establishes the priority of a
legal norm adopted later, that is in case of con-

flict between legal norms (or acts) that have the
same legal force, but adopted at different times,
the norm adopted later has priority.

When conducting a legal examination, take
into account that the main signs of violations of
the local legal act of legislation are: a) the lack
of legal grounds necessary for the issuance of a
local act; b) incorrect choice of the law applied
at adoption of the local act, issue of the local act
on execution of the canceled law; c) adoption of
an act by a body within whose competence it
is not included, or publication in excess of the
powers granted to this body; d) violation of the
procedure for adoption and entry into force of
a local act.

To prevent legal collisions in the field of lo-
cal lawmaking, it is recommended to use coor-
dination more widely as coordination of public
authorities at different levels (decisions and ac-
tions, action plans, forms of training of civil and
municipal officials).

Implementation of the above proposals to
improve legislation and law enforcement will
prevent local legal conflicts, increase the effec-
tiveness of the legal mechanism for resolving
legal collisions, develop cooperation between
public authorities at various levels.

3. Ways to resolve local conflicts.

Methods of resolving legal conflicts that
arise between legal acts can be considered ap-
propriate such as the interpretation of law. In
turn, interpretation is a complex process, as a
result of which an accurate and complete defini-
tion of the content of the provision enshrined in
the legal act is given. The process of interpreta-
tion is that the subject who interprets, first real-
izes the content of the legal act for himself, de-
termines the direction of its activities, and then
in order to uniformly understand and apply the
legal act explains its meaning and content to
other stakeholders . Such an explanation objec-
tifies the results of the clarification. Objectifica-
tion-related objectification finds its expression
in writing in the form of an official document,
legal act, or orally in the form of advice or rec-
ommendation.

Prevention - used at the stage of prepara-
tion, adoption and implementation of laws. Pre-
ventive measures for conflicts: 1) forecasting
and planning of rule-making activities; 2) im-
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provement of legislative technique; 3) conduct-
ing legal examination of draft regulations (coor-
dinating them with the system of existing acts);
4) systematization of legislation.

Elimination - complete release from con-
flicts in the process of legislative activity, their
elimination. Ways to eliminate conflicts: 1) can-
cellation of one (or several) conflict acts; 2) mak-
ing changes to the legal act; 3) adoption of a new
norm (or normative legal act); 4) judicial review
(recognition by a court - the Constitutional Court
and administrative courts - of a normative act
as not corresponding to an act of higher legal
force).

Overcoming - temporary resolution of
conflicts with the application of a certain legal
norm, but without the final removal of contra-
dictions between them (the conflict between the
norms does not disappear). Ways to overcome
conflicts: 1) the use of conflict rules (rules-arbi-
trators); 2) interpretation of legislative acts, es-
pecially when the choice between norms cannot
be made on the basis of conflicting norms; 3)
application of general rules for overcoming con-
flicts: temporal (temporal), hierarchical (sub-
ordination), semantic, mixed, types of conflicts
in legislation and general rules for overcoming
them.

Local conflicts are resolved through inter-
pretive activities. Thus, bringing clarity to the
content of the interpreted norm, the act of in-
terpretation thus resolves the legal conflict in
the understanding of law, pointing to the only
correct version of its understanding and appro-
priate application. A special role in the process
of overcoming legal conflicts through the inter-
pretation of the rule of law belongs to the Con-
stitutional Court of Ukraine. The specificity of
constitutional proceedings as a means of resolv-
ing legal conflicts is that, eliminating conflict
rules, the body of interpretation does not create
an independent rule of law. In our opinion, the
interpretation of a normative legal act is not a
process of creating independent norms, and the
provisions that arise during the interpretation
are inseparable from the norms of the Basic Law
and other acts, we can say that they are a kind
of continuation. The resolution of a legal con-
flict occurs by depriving a norm recognized as
unconstitutional of legal force. This provision is
enshrined in the Constitution of Ukraine.

However, it should be noted that, as a way
of overcoming a legal conflict, interpretation
does not guarantee a complete resolution of the
contradictions.

Even in the Constitutional Court, which is
called upon to interpret the relevant legal norms
and acts, there is no unity of opinion, and some
of its judges formally declare their special posi-
tion on certain issues. Thus, there is inevitably a
subjective point in the interpretation of law.

Legal conflicts can also be resolved through
the adoption of a «<new» act instead of a contra-
dictory one, or the abolition of one of the contra-
dictory ones.

For example, you can appeal against legal
acts of public authorities by applying to the body
or official who has the right to cancel or suspend
the issued act.

In contrast to the repeal of a legal act, the
suspension of a legal act provides for the need
to apply to the court of the body or official who
suspended the act, in order to definitively deter-
mine the fate of this legal act.

An effective way to eliminate local conflicts
can also be considered to make changes or clar-
ifications or additions to the legal act. Current-
ly, there is a trend of frequent and large-scale
changes in legislation on the separation of pow-
ers between public authorities and local govern-
ments. It should be noted that amendments to
the laws on amendments become a permanent
legislative practice, which significantly compli-
cates law enforcement practice.

4. Conclusions.

The causes of legal conflicts are laid both in
the law-making process and in law enforcement
activities. Currently, the prevailing reasons are
caused by shortcomings in the application of
rules, methods, techniques of legal techniques,
which leads to numerous local conflicts. In turn,
as practice shows, the adoption of a large num-
ber of regulations leads to frequent changes in
them, which contributes to legal inconsisten-
cies. Most often, the proper interaction of public
authorities with each other, as well as between
public authorities and local governments is com-
plicated by emerging legal conflicts in the field
of delimitation of their competence. First of all,
a complete and detailed analysis of the causes of
legal conflicts in local lawmaking allows you to
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correctly apply one or another way of resolving
these contradictions.

The general rules for resolving legal conflicts
are important in resolving local conflicts. They
consist in the fact that: in case of contradiction of
normative-legal acts of different legal force, the act
having higher legal force is applied; in case of con-
tradiction between general and special normative
legal acts the special normative legal act is applied;
in case of contradiction between the normative
legal act adopted earlier and the normative legal
act adopted later, the normative legal act adopted
later shall apply on the same issue; laws and oth-
er legal acts must not contradict the Constitution.
General rules for resolving local conflicts play an
important role in overcoming and resolving them.

Currently, the legislation needs to resolve
legal conflicts in a timely manner. Overcom-
ing and eliminating local collisions is achieved
through effective ways to resolve such. Ways to
resolve local conflicts are aimed at identifying,
overcoming and eliminating the latter.

Monitoring is of particular importance as
a way to identify legal conflicts in the process
of local lawmaking and law enforcement. Such
monitoring functions as observation, collection,
study, analysis of legal acts, drawing up plans
and programs of normative design activities,
legal forecasts, allow timely detection of contra-
dictions (inconsistencies) between legal acts and
apply the most effective ways to resolve them.

Also in conclusion, it should be noted that
more attention should be paid to the prevention
of legal conflicts in local lawmaking. Prevention
is aimed at preventing legal conflicts and, in our
opinion, includes: conducting a preliminary le-
gal examination of regulations and their coordi-
nation; drawing up plans and programs of bills,
legal forecasts, etc.

With the help of effective ways to resolve all
possible legal conflicts in public law, their timely
overcoming is ensured. The latter consists in the
existence of conflict rules that establish: the proce-
dure for applying legal acts and norms in case of
their inconsistency; conciliation procedures; tem-
porary or special regimes; appeals against regula-
tions in courts of general and special jurisdiction.
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CHOBKU M@ NOJIOMEHHS, WO N0BA3AHI 3 HEOOXIOHICMIO PO365I3aHHS KOAI3ill 8 N0OKANLHIL npasomseop4yocmi, ix cneyugiku
ma ocobnusux xapakmepucmuk. BcmaHosneHo, w0 8 KpaiHi nputiHImo i Oi€ 8eaUKA Ki/lbKiCMb HOPMAMUBHO-NPABOBUX
akmis, 6a2amo 3 sKux cynepe4ams 00UH 0OHOMY, MaoMe 8HYmMpiWHi HegidnogioHocmi i Hey32o0meHocmi. [Teped ropu-
OUYHOK HAYKOK [ NPAKMUKOK CmMoimb 3a80aHHS 2/1U60K020 QHANI3Y NPUYUH BUHUKHEHHS MYHiUUnNanaeHO-npasosux
KOAI3ill, NOWYyK WAsxie ix nonepedxeHHs ma po3853aHHA. BUOKpeMIeHO, Wo BUHUKHEHHS | Hapocmarnya 20cmpoma
Koni3ili 8 nokanbHili npagomeopyocmi 8 bGinbwiocmi 8unadkie 06yMOBMOEMbCS HENOBHOMOK NPAaso8o20 Pe2yno8aH-
HS CYCNiNnbHUX 8IOHOCUH, NOPYWEHHSIM NPABUA 0pUOUYHOI MEXHIKU npu NpuliHaAmMmi 10KANbHUX aKmig, He00CMamHs0
epekmuBHUMU Cnocobamu nonepeodeHHs ma BUpiWeHHs 0CmarHix. Kpim moz2o, 8CmaHosseHo, o Memoo 8pe2y/ik-
8AHHS MQA BUPILUEHHS JIOKAbHUX KONI3ili Yepe3 npu3My 3aKoH00a84020 8CMAHOB/IEHHS NPIOpUMEMHOCMI 3aCMOCy8aH-
HS HOPMU | akmy € Yu Halb6inbw 3po3yMinuM ma epekmugHuUM.

B npoueci docnidweHHs 30ilicHeHO cucmeMHuUll aHani3 no2ns0ie Ha KOAi3ito 8 npasi 3a2a/10M, 8U3HAYEHO OCHOBHI
03HAKU KOAI3ii 8 0KaNbHIli npagomeop4ocmi, ii Micue ceped ekas3aHux kamezo0pili 8 NAOWUHI; aHANI3 npoyecy eso-
JIUIT couianeHo20 Npomupiyys 8 Npagose 3 N00ANLWOK MPAHCHOPMAUIEID 8 KOMI3iK Ma npo2aauHy; 8U3HAYEHO Npa-
808y KOJ3it0 SIK CyOekKmMUBHO-00EKMUBHe f8ulie Npasosoi QilicHocmi. BUOKpeMneHO ceped HAS8HOI 8e/IUKOI KinbKoCmi
Knacugikauili npagosux Koni3ili 10KanbHO-Npagosi, KOMpi € NpagosuM NPOMUPIYYAM, WO BUHUKAE Yepe3 CyOEKMUBHI
ma 06EKMUBHI NPUYUHU Ma NOMUJIKU Nid yac peanizayii N08HOBA3eHb 3 BUPILIEHHS HaceneHHaM be3nocepedHso i (abo)
yepe3 op2aHu Micuyeso20 camospsiOy8aHHs NUMAHb MiCLe8020 3HAYEHHS, U0 NPOSIBASEMbCS Npu NPUliHAMMI HopMa-
MUBHUX akmie opeaHie Micyesoeo camospsdy8aHHs ma ix Nnocadosux ocib. BusHa4eHo Ha 0CHOBI aHANi3y XapaKmepHi
03HAKU JI0KA/IbHO-NPAB0oBOI KONi3ii, Kompi 0emanizytomscs 8Ka3aHUMU NOIOKEHHAMU NPO 385930K YACMKOB020 | 3a2a/1b-
H020, NPosIBI y Pi3HOMAHIMHUX OpMax ma sudax, 3a71exHo 8i0 cneyu@iku NPpUYUH BUHUKHEHHS Ma cnocobie po3893aH-
HS1, 8 NpoCmMoposoMy obMexeHHI ceporo 30ilicHeHHs1 be3nocepedHbo abo Yepe3 op2aHu Micyesoeo camospsidy8aHHs
NUMAHs MiCUEe8020 3HAYEHHS MA BUHUKHEHHI NpU peanizauii Nn08Ho8axeHs ma npuliHaTmmi 8idn08idHUX MyHiUUNab-
HO-NpasoBUX AKMI8 0p2aHi8 MicLe8020 camospsidysaHHs ma ix Nnocadosux 0cib, 3 HASBHUM B8/1ACHUM cneyuiyHuUM
HabopoM enemeHmig MeXaHI3My pO3653aHHS.

KntouoBi cnoBa: kos1i3is 8 npasi, npasosa cynepe4Hicme, 10KA/1bHO-NPAB08A KONi3is, MEXAHI3M PO3853AHHS J10-

KaMbHUX KOAI3ili, 10KANbHUL GKm, TOKAZbHa HOPMOMB0opYicme.
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Summary

The purpose of the article is to study the concept and content of the constitutional principle of
justice, its impact on constitutional relations, identifying problems that arose during the implemen-
tation of this principle during quarantine restrictions due to the pandemic of COVID-19.

This goal was achieved through the use of such methods as analysis of comparative law and
formal law method.

The study found that the principle of justice, although not enshrined in the Basic Law of Ukraine,
but it goes through the Constitution of Ukraine and procedural codes. The problematic issue is that
there is no legislative definition of «justice». The practice of the Constitutional Court of Ukraine on
the application of the principle of justice in its decisions is analyzed. It is substantiated that justice is
a concept much broader than law and is a criterion for the legitimation of state power.

The problems of realization of the constitutional principle of justice are investigated. It was found
that the principles of law, which are enshrined in the Constitution of Ukraine and current legislation of
Ukraine, are not properly implemented in our country. The reason for this is the mentality of Ukraini-
ans, which is characterized by low legal and political culture, violation of the law, distrust to the author-
ities, devaluation of moral and spiritual values. On the part of officials, it is a misuse of office positions.

It is justified that justice requires equal application of the law for all. However, everyone has his/
her own understanding and vision of justice. This led to problems during the coronavirus pandemic.
Violations such as the violation of the constitutional right to education have been identified, namely
distance learning leads to a violation of the principles of justice and equality. Restrictions on small
and medium-sized businesses during the COVID-19 pandemic discriminated against entrepreneurs
compared to large businesses.

As aresult of the study, it was concluded that justice is a legal value and a fundamental principle of
law, which permeates both the Constitution of Ukraine and current legislation. The realization of justice
can be done only by observing the law. In Ukraine, it is quite difficult to implement this principle, be-
cause the laws are often unfair. During the quarantine restrictions, violations of constitutional human
rights were revealed. Overcoming corruption and raising the legal culture and legal awareness of Ukrai-
nians should be a necessary step for the effective implementation of the principle of justice.

Key words: justice, the Constitutional Court of Ukraine, law, legal value, principle of law,
pandemic COVID-19, Constitution of Ukraine.
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Section 1. Current issues of constitutional and legal status of human and citizen

1. Introduction

The principle of justice is a fundamental
principle in the constitutional law of Ukraine,
which permeates all spheres of public life. In
connection with Ukraine’s desire to become a
full member of the EU and NATO, the study of
the essence of this fundamental principle is a
topical issue today. The above topics have been
studied by many constitutional scholars, such as
0. Golovchenko, M. Kozyubra, A. Petryshyn, S.
Pogrebnyak, P. Rabinovych, M. Savchyn, Y. Tody-
ka and others. However, in our opinion, this is-
sue is not sufficiently studied in view of the pan-
demic of the coronavirus COVID-19, which has
made its adjustments. It has affected the lives of
the whole world, which has changed significant-
ly during the pandemic. Therefore, the study
of problematic issues of the implementation of
the constitutional principle of justice during the
COVID-19 pandemic is an important issue of to-
day.

The purpose of the article is to study the
essence, content of the constitutional principle
of justice, its impact on public relations. We
set ourselves the following research tasks: to
find out the place and significance of the con-
stitutional principle of justice in the legal sys-
tem, its essence and impact on law, to identify
problematic issues of its implementation during
quarantine restrictions and to indicate effective
ways to overcome them. Our methods include
description, comparison, analysis, synthesis,
system-structural method, formal-legal method,
which gave us the opportunity to solve our prob-
lems.

Thus, the methods of formal logic: descrip-
tion, comparison, analysis, synthesis were used
by the author to characterize the normative
content of the constitutional principle of justice.
Due to the system-structural method, we have
considered the regulatory significance of the
constitutional principle of justice. The formal-le-
gal method made it possible to investigate the
problems of implementation of this principle
during the COVID-19 pandemic.

2. The essence of the constitutional prin-
ciple of justice

Constitutional law occupies a special place
in the entire legal system. V. Chervonyuk notes:
«Obviously, this branch of law cannot be recog-

nized as a single-ordered opposed to other pro-
file branches - it is a fundamental basic branch
of law that reflects the general legal regimes, le-
gal means and methods of regulation, which are
specifically embodied in other branches of law,
including those related to the relevant branch-
es of law» (Chervonyuk, 2004). G. Komkova
believes that constitutional law itself has such
global categories, «which are important ideo-
logical attitudes for all other branches of law»
(Komkova, 2008, p. 26).

The Constitution is not only the basic legal
act in the country, but it plays a more import-
ant role, because it is the constitution that en-
shrines the basic legal principles that are funda-
mental to the entire legal system of the country
(Kravets, 2005).

The category of law is being looked upon
in law as the principle of law (Yavich, 1989, p.
150) and as the «quality of law» (Baranov, 2003,
p- 312-313).

Considering the relationship between jus-
tice and law, L. Yavich noted that we can talk
about the relationship within the two planes.
Thus, he writes that on the one hand «it is a
question of assessing the law in terms of the
economic, political and other factual relations
he protects... In the second aspect, the problem
of law and justice is more specific, it foresees
the understanding of justice not as an outside
towards the legal activity factor, but as a spe-
cial legal principle of law, which expresses some
properties, aspects of the legal form» (Yavich,
1976, p. 156).

G. Maltsev believes that «the relationship
between law and justice is based on the fact that
the legal relationship can always be interpreted
as a special type of distributive relationships.
The object of division here are the rights and
responsibilities of the participants of mutual so-
cial communication» (Maltsev, 1977, p. 14). «Jus-
tice means accepted by society as a morally justi-
fied and correct scale for comparing the actions
of the subject for the benefit (or harm) of soci-
ety and others with the corresponding actions
of the latter» (Maltsev, 1977, p. 54). A. EKimov
understands justice as a «morally justified cri-
terion for comparing the actions of subjects, in
accordance with which everyone is paid off for
his actions in the form of certain consequences»
(Ekimov, 1980).
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According to G. Maltsev, «the connection
between law and justice is based on the fact that
legal relations can always be interpreted as a
special type of distributive relations. The object
of division here are the rights and responsibili-
ties of participants in mutual social communica-
tion» (Maltsev, 1977, p. 143).

Z. Berbeshkina believes that justice is «a
concept of moral consciousness, which charac-
terizes the legitimacy of assessment of econom-
ic, social, legal phenomena of reality and actions
of people...» (Berbeshkina, 1983, p. 147).

M. Rutkevich notes that «the concept of jus-
tice fixes the moral and legal idea of what corre-
sponds and does not correspond to laws, norms
of law and social, prevailing in society morali-
ty...» (Rutkevich, 1986, p. 148).

It should be noted that there is no direct
norm in the Constitution of Ukraine that en-
shrines the principle of justice. However, some
constitutional requirements follow from this
principle and this indicates its indirect consol-
idation. According to S. Pogrebnyak, «for exam-
ple, the idea of justice is concretized in the prin-
ciple of non bis in idem, enshrined in Art. 61 of
the Constitution of Ukraine. The principle of jus-
tice also stipulates the obligation to promulgate
regulations (Part 3 of Article 57 of the Constitu-
tion), the general prohibition of retroactive laws
(Part 1 of Article 58 of the Constitution), the right
not to be forced to testify against oneself (Part 1
of Article 63 of the Constitution), the right to ju-
dicial protection (Article 55 of the Constitution),
etc.» (Pohrebniak, 2009, p. 31-32).

From the standpoint of constitutional axi-
ology, justice is a controversial category. This is
a legal value that is considered simultaneously
with such values as freedom, humanism, the
rule of law, equality, and so on. Justice is a mea-
sure of equality and freedom, so it is often asso-
ciated with equality and freedom.

E. Renyov notes: «Consolidating the instru-
mental set of means for resolving social contra-
dictions, the Constitution of Ukraine simultane-
ously acts as an axiological basis for removing
social contradictions, which is reflected in the
practical and applied activities of public author-
ities through the criteria of constitutionality of
their decisions. A special place in the system of
constitutional criteria for resolving social contra-
dictions belongs to the requirements of justice.

The requirement of justice possesses, ac-
cording to the content of the Constitution of
Ukraine, a multifaceted, universal content,
which has different legal forms of its manifesta-
tion. It acts as an institution of the legal status of
man and citizen, and as a principle of the rule of
law, and moreover, as a political and legal basis
of civil society, a special form of achieving legal
balance based on the balance of interests of dif-
ferent social groups» (Renyov, 2016, p. 93).

Justice is a constitutional principle of jus-
tice. Thus, in the decision of the Constitutional
Court of Ukraine of January 30, 2003 Ne3-rp/2003
(Rishennia Konstytutsiinoho Sudu Ukrainy,
2003) in the case of consideration by the court
of certain rulings of the investigator and prose-
cutor it is noted that «justice is defined as such
only that it meets the requirements of justice
and ensures effective restoration of rights».

S. Alekseev notes: «Justice in its essence as
a socio-moral phenomenon in our society —in its
specifically class, socialist expression, it acquires
the meaning of the legal principle to the extent
that it is embodied in the normative-legal way
of regulation, in those principles «proportionali-
ty», «equal scale», etc., which are inherent in the
very construction of legal instruments. Justice
has an independent meaning in legal practice: it
is one of the leading principles in resolving legal
cases, when the court or other competent au-
thorities are given «discretion», i.e. when they
perform a function of individual regulation (for
example, in determining the amount of alimony
paid on maintenance of parents, when estab-
lishing the exact measure of punishment, etc.».
(Alekseev, 1972, p.108-109).

Justice is essentially broader than law. The
specificity of justice in normativeness, because
if a just idea receives normative consolidation,
it changes to law, that is, it becomes law. Law
is normatively enshrined justice (Kuravshivili,
1988).

Justice is a criterion for legitimizing of state
power. In constitutional and legal relations,
this principle is embodied by providing access
to positions of civil servants. V. Vasylchuk be-
lieves that the «reflection of the principle of
«everyone» in the activities of state bodies is the
distribution of competence between different
branches of government, as well as the defini-
tion of the limits of authority and scope of each
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of them. Observance by authorized entities in
their professional activity of the requirement
of proportionality, prohibition of exceeding the
necessary measure, requirement of equal treat-
ment and prohibition of abuse of rights ensures
the exercise of state power on the basis of jus-
tice» (Vasylchuk, 2013).

3. Implementation of the principle of jus-
tice in constitutional and legal relations

The principles of law are enshrined both
in the current legislation of Ukraine and in the
Constitution of Ukraine. However, the require-
ments that enshrine these principles are not
being implemented properly. This is due to the
mentality of Ukrainians. Disadvantages include
low culture, non-compliance with the law, de-
valuation of spiritual and moral values, distrust
of government, and so on.

In our opinion, a necessary factor in the
realization of justice is a person’s awareness of
this justice, its value in society, the benefits that
people will receive if justice is realized in prac-
tice and the state is ruled by a just law. This is
what our state is striving for at the moment. A
democratic state always tries to instill in its cit-
izens the observance of such a value as justice.
However, it also depends on the personal data
of citizens, the level of their legal culture, legal
awareness, etc.

We fully agree with the opinion of S. Su-
niegin that «one of the most important reasons
for such a crisis of consciousness of many Ukrai-
nians, in our opinion, is the subjects of law ig-
noring the objective moral content of these
principles or distorted and one-sided perception
of basic moral postulates, based, as a rule, on a
purely selfish way of thinking. Thus, the prob-
lem of correct understanding of the essence of
the moral content of justice, freedom, equality
and humanism as fundamental principles of
law becomes especially relevant in today’s con-
ditions» (Suniehin, 2012, p. 275).

We fully agree with the opinion of S. Su-
niegin that:

«1) firstly, the fundamental principles of
law are manifested primarily in their moral con-
tent, which has an objective basis that should
correct the subjective perception of their con-
tent. One-sided, distorted subjective perception
and understanding of the ideas of justice, equal-

ity, freedom and humanism, as a rule, is based
on the selfish desire to satisfy only the personal
(private) interests of a person;

2) secondly, positive law must take into ac-
count and enshrine these fundamental princi-
ples, based on the content of their objective mor-
al dimension, consistent with the fundamental
laws of natural human coexistence;

3) thirdly, the fundamental principles of
law will only have a high positive effect in their
implementation in the relevant legal, law en-
forcement activities and legal relations, when
they are filled with traditional moral content,
i.e. will be consistent with the requirements and
principles of prevailing morality in society. It is
the moral dimension of the fundamental princi-
ples of law that ensures their proper implemen-
tation, and directs the use, implementation, ob-
servance and application of legal requirements
to achieve the public good, rather than private
and often immoral interests of the individual
or persons who, in our opinion, lie in based on
their distorted subjective perception and under-
standing» (Suniehin, 2012, p. 278).

Justice embodied in the rule of law requires
that the law was applied equally to all. However,
we should not forget that the law can not take
into account all the diversity of social relations.
Therefore, in the decision-making process, offi-
cials should be guided by the letter of the law,
and their idea of justice, and which of these de-
cisions will be the most correct.

The problem in practice is that everyone
understands and perceives justice in their own
way. What is right for one is unfair for another.
For example, in the context of quarantine re-
strictions, it is advisable to consider such an is-
sue as distance learning. Yes, on the one hand, it
provided an opportunity, though not fully, but to
teach students. On the other hand, low-income
families are unable to provide their children
with gadgets and computers. In addition, there
is no Internet in remote mountain villages. In
this case, is it not a violation of the constitution-
al right to education? In our opinion, the state
should take this problem into account and take
measures to overcome it. The consequence of
the pandemic is an economic crisis and growing
inequality in society.

It was a violation of the constitutional right
to work that during the pandemic, large shop-
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ping centers operated and small shops were
closed for quarantine. We believe that this ap-
proach was a violation of the principle of justice,
and the state needs to reduce tax and adminis-
trative pressure on small and medium-sized
businesses.

The principle of justice implies a system
that cannot be violated, because it will lead
to negative consequences. Systematic means
the simultaneous realization of the values of
the principle of justice in the legislative, law
enforcement spheres. It is interesting that the
principle of justice is enshrined in law. How-
ever, if the rule of law does not comply with
this principle, the legislator is not obliged to
change or repeal it. Therefore, in practice,
very often unfair rules of law can be imple-
mented, which leads to violations of human
and civil rights.

It is important to study the implementa-
tion of the principle of justice in law enforce-
ment, because life is changing, judicial practice
is evolving and many issues are currently un-
explored. At present, we are witnessing what
unfair laws are often passed by the Verkhovna
Rada of Ukraine. An unjust law is not accepted
by society and is not a right. It is impossible to
build a state governed by the rule of law without
justlaws. Unfair court decisions are also not per-
ceived as justice. They undermine the authority
of the judiciary and are not justice.It is on the
basis of the analysis of court decisions that soci-
ety has an idea of whether there is justice in the
state. It is thanks to fair court decisions that the
rights of citizens are protected.

So, if the laws are fair, then the law enforce-
ment acts are also fair. If the laws are unfair,
the law enforcement acts are unfair. This quite
logically follows from the interrelation of laws
and law enforcement acts. Justice and legality
are different concepts. Sometimes we witness
legitimate but not fair decisions. And this is a
big problem.

If law enforcement acts are fair, then the
authority of law and trust in government by so-
ciety increases. Such an act will be carried out
because it finds the moral approval of all mem-
bers of society, as opposed to the unjust. There-
fore, the issue of justice in the practice of gov-
ernment should be the number one issue in a
democracy.

0. Vlasova rightly states: «The principle
of justice, arising in the ethical and moral en-
vironment, imposes on the subjects of the law
enforcement process (judges, lawyers, plain-
tiffs, defendants, accused, victims, etc.) the re-
quirement to comply with ethics and morality.
Any manifestations of humiliation of human
dignity committed by the participants in law en-
forcement cause great harm and undermine the
just beginning of the law enforcement process.
Justice is based on the «golden» rule of moral-
ity: «do not do to others what you do not wish
for yourself» and is a vocation of equality of
all members of this society in their dignity and
rights. Justice as a spiritual and moral principle
contains in its content the ability of each person
to feel a sense of self-worth.The main thing that
the principle of justice requires is respect for the
rights and dignity of the people» (Vlasova, 2008,
p- 23).

The problem of justice has always aroused
interest in society and scientists. Therefore,
clarifying the essence of justice in law is an ur-
gent issue today. It’s because the activity of all
branches of government in Ukraine is reduced
to the application of the principle of justice in
practice. Justice is aimed at satisfying not only
certain segments of the population, but also the
interests of society as a whole.

4. Conclusions

Therefore, based on the above, we come
to the following conclusions. Justice is a
fundamental legal value. This is a legal principle
that permeates all areas of law. Although there
is no direct enshrinement in the Constitution
of Ukraine, its influence can be traced in the
procedural codes, in fact in the Constitution
itself. As a legal value, justice can only be
achieved and ensured by complying with the
law. However, the problem in Ukraine is that
the laws themselves are often unfair. Justice is
a criterion of the legitimacy of the law. Another
problem is that the Ukrainian mentality is quite
specific. The result is a violation of constitutional
human rights during the COVID-19 pandemic.
Therefore, it is quite difficult to implement the
constitutional principle of justice in life. After
all, this is opposed, first of all, by corruption, low
legal culture and consciousness of Ukrainians,
as well as abuse of office by officials.
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AHoTaris

Merta CTaTTi IIOJISATAE Y JOCIIIKEHHI ITOHATTS Ta 3MIiCTY KOHCTUTYIIIMHOTO IIPUHITUITY CIIpaBe/l-
JIUBOCTI, M0T0 BIJIMBY Ha KOHCTUTYIIMHO-IIPaBOBi BifHOCUHU, BUIBJIEHHI IIP06JIeM, SIKi BUHUKIIA
IIpU peasti3allii I[b0ro IIPUHITUAILY ITi/l Yac KapaHTUHHUX 00Me>KeHb BHACIIIOK maHgemii COVID-19.

JlaHy MeTy OyJIO NOCATHYTO 3aBJAJKH 3aCTOCYBaHHI) TaKOTO0 MeTONy $K aHaJIi3, IOPiBHSAIb-
HO-IIPaBOBOTO0 Ta $OPMaIbHO-FOPUIUYHOTO METOLY.

[Ipu mocimyKeHHI BCTaHOBJIEHO, I1I0 IPUHITUIL CIIPaBeJIMBOCTI X04Ua i He 3aKpiruieHu# y Oc-
HOBHOMY 3aKOHi YKpaiHW, IIpoTe BiH IIpoHHU3ye 9K KOHCTUTYIliI0 YKpaiHH, Tak i IIpoliecyaabHi
Kogekcu. IIpo6sieMHUM IIUTaHHAM € Te, 1110 BiZICYTHE 3aKOHOJaBue BU3HAUYEHHs ITOHATTS «CIIpa-
Be/UIMBiCTh». IIpoaHasidoBaHO IpakTuUKy KoHcTuTyiiiHOro Cyny VKpaiHU 100 3aCTOCYBaHHS
IIPUHIUIY CIIPaBeJJINBOCTI y MOro pimeHHAX. OGIPYHTOBAHO, III0 CIIPaBeJIUBICTE € IIOHSITTSIM
3Ha4yHO LIMPIIUM, Hi)K IIpaBO Ta € KPUTEPieM JieTiTUMaLTii flep>KaBHOIL BiIau.

JlocimkeHo TpobeMu peastisarfii KOHCTUTYITIMHOTO IIPUHITUITY CIIpaBeIUBOCTI. [Ipu 1ibomy
BUSIBJIEHO, 1110 IIPUHITUIIN IIPaBa, Kl 3akpitvieHi B KoHCTUTYIII YKpalHU Ta [Lil0UOMY 3aKOHO/aB-
cTBI YKpalHH, He peasli30BYIOTHCA HaJIe)KHUM YHHOM B Halllil feprkaBi. [I[pUUYMHOIO ITHOTO € MeHTa-
JIITET YKPAIHIIB, SKUU XapaKTepPU3YEeThCA HU3bKOI0 IIPABOBOI0 Ta IIOJITUYHOI KYJIbTYPOI0, IOPY-
IIeHHSIM BUMOT 3aKOHY, HEZIOBIpOIO 10 BJIaZH, 3HEI[iHeHHSIM MOpPaJIbHUX Ta TyXOBHUX IIIHHOCTEM.
3i CTOPOHU YMHOBHHUKIB — 3JI0B’)KUBaHHAM CBOIM I10Cal0BUM CTaHOBHILEM.

O6IpPyHTOBAHO, 10 CIIPaBe/IMBICTHF BHUMAarae OJHAKOBOTO 3aCTOCYBaHHS 3aKOHY JAJIS BCiX.
IIpoTe y KOKHOI JIFDIUHU € CBOE PO3YMIHHA 1 6aUueHHs ClIpaBeInuBOCTi. Lle IIpr3BesIo 10 mpobieM
IIif, yac maHzgeMil KopoHaBipycHOI iHQeKIlil. BUsiBIeHO TaKi IIOPYIIeHHS 9K IIOPYIIEHHS KOHCTU-
TYLIIHOIO IIpaBa Ha 0CBITy, a caMe [JUCTaHIliliHe HaBYaHHS [IPU3BOAUTSE 10 IIOPYIIEHHS IIPUHITH-
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TIiB CIIpaBe/JIMBOCTI Ta PiBHOCTI. O6MeXKeHHS JIJISI MaJIOTO Ta CepeHhOr0 Oi3Hecy Iij yac maHaeMii
COVID-19 mmocTaBU/IO y AUCKPUMIiHAIliliHe CTAHOBUILE IIiATIPUEMITIB V IIOPIBHAHHI 3 BEJIUKUM 0i3-
HECOM.

V pe3yJsbTaTi JoCTiIpKeHHS 3p06JIeHO BUCHOBOK IIPO Te, 110 CITPaBe/JINBICTh € ITPaBOBOI0 ITiH-
HICTIO Ta OCHOBOIIOJIOKHHM IIPHHITUIIOM IIpaBa, SKUH IIPOHU3YE AK KOHCTUTYIIiI0 YKpaiHy, Taxk i
YHUHHEe 3aKOHOJaBCTBO. PeaJtisaliia crrpaBelyTMBOCTI MOJKe OYTHU 3/iMiCHEHa JIUIIIE IIJITXOM TOTPHU-
MaHHS 3aKOHY. B VKpaiHi m0BoJIi CKIagHO peastidyBaTH IleM IMPUHITHI, 60 i 3aKOHU YacTo € He-
crpaBeIUBUMU. I1i yac KapaHTUHHUX 00Me)KeHb BUSBJIEHO IIOPYIIIeHH KOHCTUTYIIMHUX IIpaB
JroauHU. HeoO6XifHUM KPOKOM 19 epeKTHUBHOI peasti3allii IpUHITHITY CIIPaBeJIMBOCTI Ma€ CTaTHU
TI0/10JIaHHSA KOPVIIIII Ta MiBUIIeHHS [IPaBOBOI KyJIbTYPU Ta IIPaBOBOI CBiJOMOCTI YKpaiHIIiB.

Key words: cripaBemiuBicTh, KoHcTUTYIiMHUN Cyz YKpalHy, IIpaBo, IIpaBoBa IiHHICTh, IIPUH-
LUII ITpaBa, naHgeMiss COVID-19, KoHcTuTy1lia YKpaiHu.
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Summary

The article examines the theoretical and practical issues of application of the Law of
Ukraine «On Sanctions» of August 14, 2014 and analyzes the existing views on the legal
nature of such «legal phenomenon» as sanctions - special economic, financial and other
restrictive measures (sanctions) provided by this Law. The article specifies the main issues
facing the researchers of the Institute of Sanctions. The purpose of the article is coverage of
the state of legal regulation and legal nature of such a phenomenon as sanctions (economic,
financial) in the right to Ukraine. In order to achieve this goal, the author used a set of gen-
eral and special methods that are characteristic of legal science.

The article covers the issue of Ukraine’s sovereign right to protection, in particular
through the application of economic and other restrictive measures (sanctions) «to protect
national interests, national security, sovereignty and territorial integrity of Ukraine, count-
er terrorist activity, as well as prevention of violations, restoration of violated rights and
freedoms and legitimate interests of citizens of Ukraine, society and the state». The range
of subjects against which sanctions can be applied has been studied, namely: a) foreign
states; b) foreign legal entities; c) legal entities under the control of a foreign legal entity
or a non-resident individual, foreigners, stateless persons; d) entities engaged in terrorist
activities.

Sanctions are defined as legal measures to respond immediately to violations of var-
ious rights, from encroachment on state sovereignty to the commission of a crime of an
international nature, which are temporary, which are applied primarily through coercive
measures, which are implemented using constitutional, financial, administrative, econom-
ic, criminal procedural, executive, economic procedural and other branches of law. The
issues of the grounds for application of sanctions, their types and criteria for their delimi-
tation, the term of application of sanctions, as well as the range of authorized entities in the
field of their application are covered. The main approaches of scholars to the characteri-
zation of sanctions as measures of influence are investigated. It is noted that sanctions are
measures of influence different from measures of legal responsibility, which may have a
“non-criminal” nature. It is stated that sanctions are measures of influence that are applied,
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albeit in parallel, but in a systematic connection with the criminal prosecution imposed
by the state or executed by it as a subject of international cooperation in the fight against
crime.

Their application is, firstly, due to the decision at the international or regional level
on the application of international economic (financial) sanctions, personal sanctions in
the course of criminal prosecution for acts of an international crime. However, Ukraine is
obliged to adhere to international standards of the legal mechanism for the application of
sanctions at the domestic level, to improve the procedural principles of their application,
appeal procedures and amendments to the decision. We consider the participation of the
Commissioner for Human Rights in the process of reviewing the decision on the application
of sanctions and appealing the decisions necessary. Amendments to the Law of Ukraine
“On Sanctions” are proposed in order to establish among the necessary grounds for the
application of sanctions to individuals the opening of criminal proceedings against them,
and for legal entities - the opening of criminal proceedings against related persons, as well
as amendments to the Criminal Procedure Code of Ukraine, as it does not contain provi-
sions on such preliminary measures (securing and stopping) as “sanctions”. In addition,
in general, the sanctions procedure requires greater transparency, and it is concluded that
sanctions can be applied to Ukrainian citizens only if they are suspected of involvement in

terrorist activities.

Key words: sanctions, international cooperation in the fight against crime, economic
(financial) sanctions, personal sanctions, sectoral sanctions.

1. Introduction

With the adoption of the Law of Ukraine
«On Sanctions» of August 14, 2014 [1] and the
application of its provisions in society, among
scholars and legal practitioners there are quite
heated discussions about such a concept, «legal
phenomenon» as sanctions — special economic,
financial and other restrictive measures (here-
inafter — sanctions) provided by this Law. The
main issues that concern researchers are: 1) the
legitimacy of sanctions (Volodymyr Yavorsky,
[2]); 2) the functions performed by sanctions
— they are measures of a preliminary (precau-
tionary) nature, «different from measures of
legal responsibility» (Volodymyr Yavorskiy [2]),
measures of a political nature — «political instru-
ment» (Darya Sviridova [2]) whether measures
of legal responsibility (Bogutskiy Pavlo [3]) or
a complex phenomenon, as some of them may
belong to different of these groups of coercive
measures; 3) legal uncertainty regarding the
sphere of legal relations, within which public
relations take place regarding the application
of economic (financial) sanctions, which is the
subject of legal regulation of constitutional,
administrative, financial, criminal procedure,
economic procedure, civil procedure, execu-

tive, international (international) criminal), in-
ternational legal law, etc; 4) the problem of the
separation of the process of imposing economic
(financial) sanctions from the criminal process;
5) the legitimacy of the application of economic
(financial) sanctions to citizens of Ukraine, pri-
marily in the context of the necessity of guar-
anteeing by the President of Ukraine the obser-
vance of human rights (Maksym Tomochko [2]),
as well as to Ukrainian legal entities (Yevhen
Zakharov) [2] - the residents; 6) the competence
of the subject of decision-making on the applica-
tion of economic (financial) sanctions, the con-
stitutionality of its legal status as an authorized
entity (Lev Semyshotsky [3]); 7) the possibility of
litigation or appeal in international commercial
arbitration against the application of sanctions
or actions (decisions) related to its application
(Olena Koch [5]), and many others. However,
everyone agrees that the legal structure of the
legal nature of economic (financial) sanctions
and the mechanism of their application, as well
as removal, is very weak. The purpose of this
article is not to answer all the questions, but we
will focus on the state of legal regulation and the
legal nature of such a phenomenon as economic
(financial) sanctions in the law of Ukraine.
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2. The state of legal regulation of the

application of sanctions in Ukraine

Such mechanisms of influence are used in
individual states and their unions (in particular
Poland, the European Union), and they do not
relate to fulfillment or non-fulfillment of bilat-
eral agreements or commercial agreements by
their partners, but are conditioned by the neces-
sity of avoiding formed or potential influence on
their own national interests, both political and
economic.

As of today, the main legislative act of
Ukraine regulating the grounds and procedure
of application of sanctions is the Law of Ukraine
dated August 14, 2014 Ne 1644-VII [1], which has
only 6 articles which define only the basic pro-
visions of application of sanctions, in particular
the following.

1. The Law establishes Ukraine’s sovereign
right to protection — the right to apply special
economic and other restrictive measures (here-
inafter referred to as the Law - sanctions) «in
order to protect national interests, national se-
curity, sovereignty and territorial integrity of
Ukraine, to counter terrorist activities, as well
as to prevent violations, restore violated rights,
freedoms and legitimate interests of citizens of
Ukraine, society and the state» (Part 1 of Article
1 of the Law);

2. The law sets sanctions in a number of oth-
er measures to protect national interests, nation-
al security, sovereignty and territorial integrity
of Ukraine, its economic independence, rights,
freedoms and legitimate interests of citizens of
Ukraine, society and the state, in particular, in
part 3. 1 of the Law states that the application
of sanctions does not exclude the application of
other above-mentioned measures. This empha-
sizes their autonomy as a measure of influence,
but there is no detail on which such other meas-
ures of protection are mentioned - political, dip-
lomatic, legal, etc.;

3. In Part 2 of Art. 1 of the Law outlines the
range of subjects to which sanctions can be ap-
plied, namely: a) foreign states; b) foreign legal
entities; c) legal entities under the control of a
foreign legal entity or a non-resident individual,
foreigners, stateless persons; d) entities engaged
in terrorist activities.

We will note that citizens of Ukraine to
whom sanctions can be applied, proceeding

from the content of Part 2 Art. 1 of the Law, may
belong exclusively to the last group - entities en-
gaged in terrorist activities. This is important
because the Law does not specify the category to
which a natural person belongs (citizen, foreign-
er, stateless person), or the general term «sub-
ject» is used (Part 3 of Article 3, Paragraph 1 of
Part 1 of Article 3 and Part 3 of Article 5 of the
Law) whether there is a clarification «non-resi-
dent individual» (Part 3 of Article 3 of the Law);

4. The law defines the grounds for the ap-
plication of sanctions, in particular: a) «acts of
a foreign state, foreign legal or natural person,
other entities that create real and/or potential
threats to national interests, national security,
sovereignty and territorial integrity of Ukraine,
promote terrorist activity and/or violate human
and civil rights and freedoms, the interests of
society and the state, lead to the occupation of
territory, expropriation or restriction of proper-
ty rights, the task of property loss, the creation
of obstacles to sustainable economic develop-
ment, the full exercise by citizens of Ukraine of
their rights and freedoms (Paragraph 1, Part 1
of Article 3 of the Law); b) the commission by a
foreign state, a foreign legal entity, a legal entity
under the control of a foreign legal entity or a
non-resident natural person, a foreigner, a state-
less person, as well as entities engaged in terror-
ist activities referred to in paragraph 1 Part 1 of
Art. 3 of the Law (mentioned above), in relation
to another foreign state, citizens or legal entities
of the latter (Part 3 of Article 3 of the Law); ¢)
terrorist activity (Part 2 of Article 1 of the Law);
d) resolutions of the General Assembly and the
Security Council of the United Nations (para-
graph 2, part 1, article 3 of the Law); e) decisions
and regulations of the Council of the European
Union (paragraph 3, part 1, Article 3 of the Law);
f) facts of violations of the Universal Declaration
of Human Rights, the Charter of the United Na-
tions (paragraph 4, part 1, article 3 of the Law).

It should be noted that the Law provides for
different legal facts - its own unlawful actions,
the actions of which cause the application of
sanctions, and acts of reaction to such unlawful
acts, in particular, international organizations
in the form of appropriate decisions.

5. The law defines in Part 1 of the Article
4 of the Law types of sanctions, the list of which
is open, as in the Paragraph 25 of Part 1 Article
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4 of the Law it is noted that in addition to the
explicitly stated types of sanctions, «other sanc-
tions that comply with the principles of their
application established by this Law» may be ap-
plied. However, this is a matter of concern, as
the question remains open: 1) who determines
how «unnamed» sanctions will meet the princi-
ples of their application; 2) to what extent the
application of «xunnamed» sanctions will comply
with the principle of legality, which in Part 2 of
Art. 3 of the Law is enshrined as a principle of
application of sanctions along with such prin-
ciples as: transparency, objectivity, compliance
with the purpose and effectiveness. The prin-
ciple of legality stipulates that the authorized
body acts «only on the basis, within the powers
and in the manner provided by the Constitution
and laws of Ukraine» (Article 19 of the Constitu-
tion of Ukraine) [6].

Most sanctions are aimed at limiting the le-
gal capacity of persons to whom they apply to: 1)
the acquisition of property rights; 2) free dispos-
al of property («blocking of assets - a temporary
restriction of the right of a person to use and dis-
pose of property belonging to him» (Paragraph 1
of Part 1 of Article 4)); 3) freedom of management
(«restriction of trade operations» (Paragraph 2,
Part 1 of Article 4)); 4) freedom of establishment
of legal entities («prohibition to increase the
authorized capital of companies, enterprises in
which a resident of a foreign state, foreign state,
legal a person whose participant is a non-resi-
dent or a foreign state owns 10 percent or more
of the authorized capital or has an influence on
the management of a legal entity or its activities
«(Paragraph 16, Part 2 of Article 4) [1], etc. The
imposition of such sanctions stipulates that state
bodies are obliged to monitor operations and, if
detected, to stop (block) them (active activity), or
in the case of a person subject to sanctions, not
to take actions prescribed by law (passive activ-
ity).

However, a separate group of sanctions
is aimed directly at establishing additional re-
sponsibilities of state bodies, providing for their
active action, in particular: 1) implementation
of additional control actions, in particular: in-
troduction of additional measures in the field
of environmental, sanitary, phytosanitary and
veterinary control (Paragraph 17 Part 1 of Ar-
ticle 4 [1]); 2) cancellation of permits issued by

them, decisions in particular: cancellation of vi-
sas for residents of foreign states, application of
other bans on entry into the territory of Ukraine
(Paragraph 21, Part 1 of Article 4 [1]); cancella-
tion of official visits, meetings, negotiations on
the conclusion of contracts or agreements (Para-
graph 23, Part 1 of Article 4); deprivation of state
awards of Ukraine, other forms of celebration;
3) establishment of certain prohibitions (restric-
tions) for state bodies in relations with persons
subject to sanctions, in particular such as: re-
fusal to issue visas to residents of foreign states,
application of other prohibitions on entry into
the territory of Ukraine (paragraph 21, part 1 of
Art. 4 [1]).

Some sanctions established by this Law are
financial in nature — those that directly affect the
financial and legal relations, in particular they
include such as: 1) a ban on issuing permits, li-
censes of the National Bank of Ukraine to invest
in foreign countries, placement of currency val-
ues on accounts and deposits in the territory of
a foreign state (Paragraph 13, Part 1 of Article
4 [1]); 2) termination of issuance of permits, li-
censes for import to Ukraine from a foreign state
or export from Ukraine of currency values and
restriction of cash issuance on payment cards is-
sued by residents of a foreign state (paragraph
13, part 1 of Article 4 [1]); 3) prohibition of reg-
istration by the National Bank of Ukraine of a
participant in an international payment system,
the payment organization of which is a resident
of a foreign state (paragraph 13, part 1 of Arti-
cle 4 [1]); 4) «prohibition of public and defense
procurement of goods, works and services from
legal entities-residents of a foreign state of state
ownership and legal entities, the share of the au-
thorized capital of which is owned by a foreign
state, as well as public and defense procure-
ment from other business entities, selling goods,
works, services originating from a foreign state
to which sanctions have been applied in accor-
dance with this Law» (paragraph 10, part 1 of
Article 4 [1]).

In addition, sanctions are divided into two
groups: 1 «sectoral sanctions» (Part 2 of Article 5
of the Law [1]) - provided for in paragraphs 1-5,
13-5, 17-19, 24-1, 25 Part 1 of Art. 4 of the Law
of Ukraine «On Sanctions» (Part 2 of Article 5 of
the Law [1]); 2) «personal sanctions» - provided
for in paragraphs 1-21, 23-24, 25 Part 1 of Art. 4
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of the Law of Ukraine «On Sanctions» (Part 3 of
Article 5 of the Law [1]).

6. Contains provisions on the duration of
sanctions, but this issue is not clearly regulated.
Part 5 of Art. 5 of the Law of Ukraine «On Sanc-
tions» states that «a decision on the application
of sanctions must contain the term of their ap-
plication, except in cases of application of sanc-
tions that lead to termination of rights and other
sanctions that cannot be applied temporarily».
Thus, if some sanctions are in the nature of tem-
porary restrictions and play the role of measures
to stop the violation or prevent the violation of
public interests or legal rights, others - restric-
tive measures of a permanent nature, forcing
the subjects to whom they apply to be restricted
in personal or property rights.

6) determines the authorized entities in the
field of sanctions, which include:

a) subjects of initiation of application - the
Verkhovna Rada of Ukraine, the President of
Ukraine, the Cabinet of Ministers of Ukraine, the
National Bank of Ukraine, the Security Service
of Ukraine (paragraph 1 of Article 5 of the Law
[1]). They make proposals for the application
of lifting and amending sanctions. We will note
that among the specified only Security Service
of Ukraine belongs to law enforcement agencies
[7]. In this case, only the President of Ukraine
may initiate the termination of international
agreements, the consent to the binding nature
of which was given by the Verkhovna Rada of
Ukraine, as a sanction provided by this Law
(Part 4 of Article 5 of the Law [1]);

b) the subject of consideration (Part 1 of Ar-
ticle 5 of the Law [1]) and decision-making on the
application, repeal or amendment of sanctions
(Parts 2, 3 of Article 5 of the Law [1]) — the Na-
tional Security and Defense Council of Ukraine
(hereinafter — the National Security and Defense
Council), except for such a sanction as «termi-
nation of international agreements, the binding
nature of which was approved by the Verkhov-
na Rada of Ukraine». Regarding this moment of
the Law, lawyers have the most questions and
complaints: 1) according to the Constitution
of Ukraine, the National Security and Defense
Council does not belong to the executive branch
of state, but is a «coordinating body for nation-
al security and defense under the President of
Ukraine», which «coordinates and controls the

activities of executive bodies in national securi-
ty and defense» (Art. 107 of the Constitution of
Ukraine [6]), headed by the President of Ukraine
(paragraph 18 of Article 106, Article 107 of the
Constitution of Ukraine [6]) and «the compe-
tence and functions of the National Security and
Defense Council of Ukraine are determined by
law». In particular, Lev Semyshotsky quite rea-
sonably raises the question of the constitution-
ality of the powers of the National Security and
Defense Council in the field of sanctions, given
the lack of constitutional powers of the Presi-
dent of Ukraine and the National Security and
Defense Council of the judiciary, quasi-judicial
body or a body regulating property or economic
relations» [4];

¢) the subject of enforcement of the deci-
sion on the application of personal sanctions,
which takes effect from the date of issuance of
its Decree [8] and is binding - the President of
Ukraine (Part 3 of Article 5 of the Law [1]);

d) the subject of enforcement of the deci-
sion on the application of sectoral sanctions,
which enters into force upon its approval by a
resolution of the Verkhovna Rada of Ukraine -
the President of Ukraine (Part 3 of Article 5 of
the Law [1]);

e) the subject of consideration and deci-
sion-making on the application of such a sanc-
tion as «termination of international agreements
approved by the Verkhovna Rada of Ukraine»,
which comes into force from the moment of
adoption of the resolution - the Verkhovna Rada
of Ukraine (Part 4 of Art. 5 of the Law [1]);

f) the subject of approval of the decision on
the application of sectoral sanctions (approval
takes the form of a resolution [9] within 48 hours
from the date of the decree of the President of
Ukraine) — the Verkhovna Rada of Ukraine (Part
2 of Article 5 of the Law [1]) as the Parliament of
Ukraine.

3. The legal nature of sanctions

As of today, the views of scholars and prac-
titioners on the legal nature of sanctions are di-
vided. Therefore, sanctions are considered as:
measures of influence different from measures
of legal responsibility, the application of which,
as Volodymyr Yavorsky notes, «does not abolish
the obligation of the state to conduct a criminal
investigation and prosecute citizens of Ukraine
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if there are appropriate grounds» [2]. Under this
approach, sanctions can be considered as meas-
ures of a preliminary (security) nature (stopping
the offense and ensuring prosecution). The re-
searcher believes that «a sufficient basis for the
application of sanctions is a reasonable suspi-
cion of committing illegal activities, which aris-
es on the basis of information, which often can
not be evidence in criminal proceedings. The
second distinguishing feature is their temporary
nature, and the third - «reactivity» - prompt, rap-
id application, which is due to the need to avoid
the negative consequences of certain activities,
the occurrence of greater social damage and
so on. Thus, we can note that sanctions under
such an approach refer to measures of suspen-
sion and measures to ensure the application of
measures of legal responsibility, if the fact of
committing an offense (crime or misdemeanor)
is proved» [2];

Sanctions may be «non-criminal». Thus,
Mykola Khavronyuk notes regarding the legal
nature of sanctions that it is, with one excep-
tion, not criminal, but administrative-legal,
given that: 1) sanctions in the law are abbrevi-
ated as «special economic and other restrictive
measures» and based on from the name of these
measures and other provisions of the law, it is
not a penalty, but a restriction of economic and
other related activities that promote terrorism,
other encroachments on national interests, na-
tional security, sovereignty and territorial integ-
rity of Ukraine; their introduction had «rather,
a political goal — to emphasize the readiness
of the Ukrainian state to respond to hostile ac-
tions, taking into account the peculiarities of
hybrid warfare»; 2) in contrast to criminal lia-
bility measures, «special economic and other
restrictive measures» provided by the Law «On
Sanctions» do not consist in depriving a person
of liberty, property or other constitutional rights
and freedoms; 3) «restrictive measures, which
are listed in Article 4 of the Law of Ukraine»
On Sanctions», were contained in the laws of
Ukraine long before 2014 under the same or
similar name and applied to violators of the law
by the relevant authorities» [10]. It should be
agreed with M. Havronyuk that the grounds for
the application of these restrictions are different
from those provided by the Law «On Sanctions»,
and the listed laws do not contain references to

the grounds for the application of sanctions pro-
vided by this law. This means that they cannot
be applied directly on the basis of the decision of
the National Security and Defense Council and
the decree of the President, for their application
it is necessary to make additions to the relevant
laws, which would indicate that the relevant
restrictions may be applied to the implementa-
tion of the Law «On Sanctions». While these ad-
ditions are not available, the application of the
relevant restrictions and prohibitions may be
declared unfounded by the court» [10]. Howev-
er, we also note that primarily the basis for the
application of «non-criminal» sanctions, which
include sanctions as special economic and oth-
er restrictive measures, based on the provisions
of Art. 3 of the Law of Ukraine «On Sanctions»
are resolutions of the General Assembly and the
Security Council of the United Nations and deci-
sions and regulations of the Council of the Eu-
ropean Union, which they adopt by virtue of in-
ternational treaties. Thus, under Chapter VII of
the UN Charter, the Security Council may apply
coercive measures to maintain or restore inter-
national peace and security. According to Art. 41
sanctions include a wide range of non-military
coercive options. The Security Council imposes
sanctions to ensure peaceful transitions, pre-
vent unconstitutional change, deter terrorism,
protect human rights and promote the nuclear
non-proliferation regime. There are currently
14 sanctions regimes in place to support politi-
cal conflict resolution, nuclear non-proliferation
and the fight against terrorism. Each sanctions
regime is chaired by a specific sanctions com-
mittee headed by a non-permanent member
of the Security Council. In 2005 World Summit
Declaration, the General Assembly called on the
Security Council to ensure, with the support of
the Secretary-General, the adoption of fair and
clear procedures for the imposition and lifting
of sanctions [11].

Measures of influence are applied in paral-
lel, but in a systematic connection with the crim-
inal prosecution initiated by the state or carried
out by it as a subject of international coopera-
tion in the fight against crime. Therefore, sanc-
tions are enforced both by the country that in-
troduced them and through the mechanisms of
international cooperation - and other states and
international organizations. Such an approach
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is justified when it comes to such grounds for
imposing sanctions as a decision of a resolution
of the General Assembly and the United Nations
Security Council (Paragraph 2, Part 1, Article 3
of the Law [1]) and decisions and regulations of
the Council of the European Union (Paragraph 3,
Part 1, Article 3 of the Law [1]), or on sanctions
imposed by the decision of the National Security
and Defense Council, as a result of which the rel-
evant international organizations are appealed
to initiate the inclusion of certain persons in the
sanctions lists, which takes place in accordance
with with organized crime, money laundering
and corruption. Thus, the European Union once
applied sanctions against Ukrainian officials
precisely on the grounds that criminal proceed-
ings have been opened against them in Ukraine
and an investigation is under way. Accordingly,
the EU Court did not overturn the decision to im-
pose sanctions on those persons subject to crim-
inal proceedings, and on others who provided
documents certifying the absence of any crim-
inal proceedings against them in the Ukrainian
legal system - canceled.

4. International standards for the
application of sanctions at the state
level

Apparently, for the first time the freezing of
bank accounts as a type of financial sanction was
introduced by UN Security Council Resolution
841 (1993) in connection with the need to resolve
the political and economic situation in Haiti [12,
p- 2-3]. However, today, according to Yulia Maly-
sheva, the regimes of financial (economic) sanc-
tions of the UN Security Council include a wide
range of coercive measures aimed at restricting
international capital movements - «freezing for-
eign assets of the government, enterprises and
institutions of the offending state, restricting ac-
cess to financial markets, termination of finan-
cial assistance, as well as blocking the bank ac-
counts of individuals and legal entities specified
in the sanctions resolution» [13, p. 89]

The tactical purpose of freezing the assets
of coercive measures is to deprive their listed
owners of the opportunity to use cash, other fi-
nancial assets or economic resources to carry
out illegal activities, such as the acquisition of
weapons or the development of their own pro-
duction, support for terrorism. or the imple-

mentation of other measures in connection with
which sanctions are imposed [13, p. 90]

Thus, in the course of international cooper-
ation in the fight against terrorism, the UN Secu-
rity Council established a committee authorized
to prepare and update in due time the lists of
individuals and legal entities associated with
Osama bin Laden and the Taliban [14]. Resolu-
tion 1333 (2000) called on all States to prosecute
individuals and legal entities, and to apply ap-
propriate penalties, to provide information to
the Committee for the exercise of its powers, as
well as information on the measures taken by
them, and to freeze funds and other financial
assets Committee of individuals and legal enti-
ties, including funds and assets of Al-Qaeda or-
ganizations, as well as funds received or raised
through property owned or directly or indirect-
ly controlled by them [14]. The Sanctions Com-
mittee was established on the basis of UN Secu-
rity Council Resolution 1267 (1999) [15] and has
worked effectively.

According to Yulia Malysheva, «the legal
shortcomings of the procedure introduced by
the resolutions were the deprivation of persons
included in the list, the opportunity to learn
about the decision, the grounds taken into ac-
count by the Committee when listing them, and
the inability to provide objections, explanations
and evidence of non-involvement in terrorist
organizations» [13]. In addition, the established
mechanism did not provide for a procedure for
appealing the decision to include in the lists, in-
cluding to an independent competent body au-
thorized to verify the validity of the decision, as
well as procedures for its cancellation.

The European Union, in turn, has intro-
duced rules of EU law that provide for the freez-
ing of assets and other economic resources of
individuals and organizations whose names
are on the UN list [16]. The European Union
has expressed the view that sanctions may be
imposed on foreign governments of third coun-
tries or non-state legal and natural persons, in-
cluding terrorist movements, groups or persons
involved in terrorist activities [17]. These meas-
ures affected a large number of people. The UN
Special Rapporteur on Human Rights and Ter-
rorism stated that the list regime «has resulted in
hundreds of individuals or bodies having their
property frozen and other fundamental rights
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restricted» [18]. However, despite the inconsist-
ency of the listing procedure with generally ac-
cepted international norms on the protection of
the right to a fair trial, the courts of a number of
European countries refused to examine the ap-
plicants’ arguments for unjustified inclusion in
the sanctions list under UN Security Council Res-
olutions 94 (1999) and 1373 (2001), citing lack of
jurisdiction. In this case, the courts, as a rule,
relied on the provisions of Article 103 of the UN
Charter, which establishes the priority of obli-
gations of member states under the UN Charter,
over obligations under any other international
agreement [13, p. 94]. With regard to the mecha-
nism for imposing sanctions, it should be noted
that Member States may at any time provide the
Committee with the names of individuals and le-
gal entities for inclusion in the sanctions list in
accordance with UNSCR 1844 (2008) [19].

Over time, a structure (central office) was
established within the UN Sanctions Committee,
which was responsible for reviewing the com-
plaints of persons included in the lists. UNSCR
1735 (2006) introduced a more thorough and
complete preparation of materials for inclusion
in the lists, as well as the obligation to notify a
person or organization of inclusion in the sanc-
tions list and as a supplement to this notification
a copy of the decision stating the circumstances
of the case and informing about the consequenc-
es of sanctions [20 p. 4-5], as well as procedures
for exclusion from the list [13, p. 95]. In addi-
tion, the Office of the UN Security Council Om-
budsman was established separately in accord-
ance with Resolution 1904 (2009) (the powers of
which have been extended by a number of other
documents), and its mandate is enshrined in UN
Security Council Resolution 2368 (2017) [21]. It
should be noted that as a result of consideration
of applications for exclusion from the sanctions
lists, a significant number of applicants received
a positive result [22, p. 5]. Decisions of the EU
Council are more relevant for Ukraine, such
as: 1) EU Council Decision 2014/145 / CFSP of 17
March 2014 (in connection with actions that un-
dermine or threaten the territorial integrity, sov-
ereignty and independence of Ukraine (provides
for so-called personal sanctions)); 2) EU Council
Decision 2014/386 / CFSP dated 23.06.2014 (sanc-
tions in connection with the illegal annexation of
the Autonomous Republic of Crimea and the city

of Sevastopol); 3) EU Council Decision 2014/512 /
CFSP of 31.07.2014 (sanctions in connection with
the actions of the Russian Federation to destabi-
lize the situation in Ukraine (so-called sectoral
sanctions)); 4) EU Council Decision 2014/119 /
CFSP of 05.03.2014 (EU sanctions against former
high-ranking officials of Ukraine and their im-
mediate entourage) [23] and others, from 1 July
and 19 December 2016, 28 June and 21 December
2017, 05 July and 21 December 2018, 27 June and
19 December 2019 year, June 29 and December
17,2020 and July 12, 2021 [24].

Thus, sanctions are imposed both at th*e
level of international organizations and by
states themselves, which may be the basis for
states to appeal to the relevant international
states and through interstate cooperation, and it
is the mechanism of sanctions imposed by states
that is of most concern today.

In his study, Thomas Hammamberg points
out that in 2007 Council of Europe parliamentari-
an Dick Marty prepared a report criticizing exclu-
sion procedures and restrictions on remedies for
individuals or organizations on those lists [16].
Maksym Tymochko also draws attention to the
fact that «international sanctions should not he
considered to be automatically enforceable» and
to the fact that the Resolutions of the Parliamen-
tary Assembly of the Council of Europe of 2008
refer to certain standards that sanctions must
meet. It states that they «must meet certain crite-
ria, including legal certainty, providing a funda-
mental guarantee of the process, informing the
person subject to sanctions that he or she is sub-
ject to certain indirect charges, such as terrorism,
and being able to challenge such measures» [2].

Thus, PACE Resolution 1597 (2008) states
that «targeted sanctions (such as restrictions on
the movement and freezing of bank accounts)
have a direct impact on personal human rights,
such as personal freedom and protection of
property. It is not yet clear and debatable wheth-
er such sanctions are criminal, administrative or
civil in nature, and their implementation, in ac-
cordance with the European Convention on Hu-
man Rights and the International Convention on
Civil and Political Rights, must take into account
minimum standards of procedural protection
and legal certainty». Paragraph 5 of the same
resolution enshrines the following procedural
and substantive standards to be guaranteed to
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ensure the credibility and effectiveness of tar-
geted sanctions: «5.1). The minimum procedural
standards in accordance with the rule of law are
the following rights: 5.1.1. be duly informed and
fully informed of the charges against the person
and of the decisions taken, as well as of the rea-
sons for such a decision; 5.1.2. have the funda-
mental right to be heard and to have the right to
defend themselves against these charges; 5.1.3.
have the right to review a decision affecting per-
sonal rights as soon as possible by an independ-
ent and impartial body with a view to amending
or revoking it; 5.1.4. receive compensation for
wrongful violation of rights; 5.2) Minimum sub-
stantive standards require a clear definition of
the reasons for the imposition of sanctions and
relevant evidence» [25]. In addition, PACE Res-
olution 1597 (2008) emphasizes that the «black-
list» procedure should be limited in time. It is un-
acceptable that a person remains blacklisted for
years, while the investigating authorities, after a
long investigation, have not found any evidence
against him «(paragraph 5.3), and it is noted
that» procedural and substantive standards that
are now their applied by the UN Security Council
and the Council of the EU, with the exception of
some recent improvements, do not in any way
meet the minimum standards set out above and
violate fundamental principles of human rights
and the rule of law «(paragraph 6) [25].

In turn, PACE Resolution 2087 (2016) states
that: 1) «any sanctions against persons must
meet the requirements of legal certainty and
be accompanied by appropriate procedural
guarantees» (paragraph 10); 2) «all restrictive
measures must comply with the requirements
of international law, the principles of good gov-
ernance and respect for the law».

The Committee of Ministers of the Council
of Europe reaffirmed that «it is important that
these sanctions be accompanied by the necessary
procedural guarantees» [26]. There have been
repeated appeals to the courts to protect those
who believe that the sanctions were applicable
to them both unreasonably and unlawfully.

On August 3, 2008, the EU Court of Justice
ruled on the controversy over the jurisdiction
of the sanctions list in the case of Yassin Kadi
and the Barakaat International Foundation. The
Court found that, under European law, the pro-
visions contained in resolution 1267 (1999) vio-

lated procedural and human rights by depriving
the persons to whom they applied of the oppor-
tunity to obtain information on their inclusion
in the sanctions lists and, therefore, which do
not provide for any mechanisms for appealing
the decisions of the Committee [27].

Thus, the Court of Justice of Luxembourg
found that the regulations of the European Coun-
cil, on the basis of which their funds and other
economic resources were frozen, violated their
fundamental rights, in particular their right to
property and their right to a judicial review of
these decisions. The Court recognized that the
importance of the global fight against terrorism
could not be underestimated and that all mem-
ber states of the Council of Europe had a full duty
to combat terrorism and had a positive obliga-
tion to protect the lives of their citizens [Ottoman
case], but stated that «<human rights is a condi-
tion for the legality of Community acts and that
measures incompatible with respect for human
rights are not acceptable in the Community». A
court ruling in the Qadi and Al Barakaat case
set a two-month deadline for the EU to correct
shortcomings in the listing process. At the same
time, the legislation of the European Community
is based on basic human rights. The measures
taken to uphold peace and security must comply
with these rights, as stated in the European Con-
vention for the Protection of Human Rights and
the EU Charter on fundamental Rights [16].

Pavlo Bogutsky notes that «the unity of
two requirements, which actually form the le-
gal content of sanctions, is decisive for national
and international legal orders: 1) compliance of
sanctions with the provisions in the first case
of national legislation, in the second case with
international legal acts and principles of inter-
national law; 2) observance of legal procedure
or legal procedural form of application of sanc-
tions». And also emphasizes that procedure of
application of sanctions for protection of na-
tional (economic, political, state, etc.) interests
by the state often cannot have judicial charac-
ter, <...> however the efficiency and urgency of
such sanctions in no way deny the principles of
the rule of law and legality, but on the contrary
affirm the implementation of these principles
on the basis of protection of national interests,
achieving the necessary security level for sus-
tainable development of society [3].

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

81



Section 1. Current issues of constitutional and legal status of human and citizen

On the important provision of Part 2 of
Art. 6 of the Law of Ukraine «On Sanctions»,
which states that «laws and other regulations of
Ukraine operate in part that does not contradict
this Law» notes Lev Semyshotsky, who believes
that this «crosses the whole array of rights and
guarantees to protect a person from arbitrary
actions on the part of his own state» [4].

Yulia Malysheva expressed a fairly com-
mon position among researchers of internation-
allaw, noting that «individuals and legal entities
under international law, although endowed with
certain powers and rights, but, unlike states and
international organizations, can not carry inter-
national legal liability, except for criminal (for
individuals), for the most serious crimes against
humanity» [13 p. 36], and therefore we believe
that the sanctions applied to them within the
mechanism of international legal cooperation in
the fight against crime should be applied as an
integral part of the mechanism of criminal pros-
ecution of individuals and legal entities.

5. Conclusions

Sanctions are legal measures to respond
immediately to violations of various rights, from
encroachment on state sovereignty to the com-
mission of a crime of an international nature,
which are temporary, which are applied primar-
ily through coercive measures, which are imple-
mented using constitutional, financial, adminis-
trative, economic, criminal procedural, executive,
economic procedural and other branches of law.
The grounds for applying the type of sanctions
under Ukrainian law depend on the category
of the entity to which they apply and the mech-
anism of execution of the decision - on the type
of sanction and the scope of its application (in
accordance with domestic or international law).
Their application is, firstly, due to the adoption at
the international or regional level of decisions on
the application of international economic (finan-
cial) sanctions, personal sanctions in the course
of criminal prosecution for acts of an interna-
tional crime (crimes of an international nature),
which prompted the adoption of international
documents referred to in paragraphs 2 and 3 of
Art. 3 of the Law of Ukraine «On Sanctions», the
implementation of which Ukraine carries out by
virtue of its obligations as a subject of internation-
al law, and secondly, due to the need to protect

sovereignty and its own public interests, and re-
spond to crimes, including including actions that
undermine the national security, sovereignty and
territorial integrity of Ukraine, or are related to
terrorism and the application of sanctions at the
domestic level, as well as to initiate their applica-
tion at the international and regional levels.

However, Ukraine is obliged to adhere to in-
ternational standards of the legal mechanism for
the application of sanctions at the domestic level,
to improve the procedural principles of their ap-
plication, appeal procedures and amendments to
the decision. We consider the participation of the
Commissioner for Human Rights in the process
of reviewing the decision on the application of
sanctions and appealing the decision necessary.
The Law of Ukraine «On Sanctions» should also
be amended in order to establish among the nec-
essary grounds for the application of sanctions to
individuals the opening of criminal proceedings
against them, and for legal entities — the opening
of criminal proceedings against related persons.
According to Article 2, which defines the legal
basis for the application of sanctions, the mod-
est word «laws» should be replaced by «Criminal
Procedure Code of Ukraine and other laws», and
part 2 of Article 6 should be stated in the wording
«Laws and other regulations of Ukraine operate
in part, which does not contradict the Constitu-
tion of Ukraine, the Criminal Procedure Code of
Ukraine, this Law”. Accordingly, the Criminal Pro-
cedure Code of Ukraine needs to be amended, as it
does not contain provisions on such preliminary
measures (securing and stopping) as «sanctions».

In addition, the sanctions procedure in gen-
eral needs to be more transparent. In practice,
we see that sanctions are often applied to citizens
of Ukraine, while the Decisions of the National
Security and Defense Council of Ukraine, enact-
ed by decrees of the President of Ukraine do not
explicitly state the grounds for applying appro-
priate sanctions, while the content of part 2 of Ar-
ticle 1 of the Law of Ukraine «On Sanctions» they
can be applied to them only in case of suspicion
of their participation in terrorist activities.
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UlianeHUX eKOHOMIYHUX, PIHAHCOBUX MA IHWUX 0OMEXYBAAbHUX 3ax00i8 (CaHKUii), nepedbadeHi 3a3Ha4eHUM 3GKOHOM.
B cmammi 3a3Ha4yeHo 0CHOBHI NUMAHHS, W0 hocmarome neped 00CAIOHUKaMu iHcmumymy caHkuid. Memoto cmammi €
8UCBIM/IEHHS CMAHy NPAaso8020 pe2ys8aHHs Ma npasosoi NnpupodU mMakozo 8ULA K CAHKUIi (EKOHOMIYHI, YiHaHCO8])
8 npasi Y«kpairi. [lng docseHeHHs uiei Memu 6y10 3acmMOCO8aHO KOMNJEKC 3020/IbHOHAYKOBUX i cneyiansHUX Memoois, Wo
€ XapakmepHUMU 07151 NPagosoi HayKu.

B cmammi suceimneHo numMawHsa cysepeHHo20 npasa YKpaiHu HG 3axXucm 30Kpema W/sXoM 3aCmOCY8aHHHS
eKOHOMIYHUX Ma iHWUX 06Mexy8anbHUX 3ax00ie (CaHKUill) «3 Memoro 3axucmy HauioHaIbHUX iHMepecis, HayioHanbHOI
6e3neku, cysepeHimemy i mepumopiansHoi yinicHocmi YkpaiHu, npomudii mepopucmuyHid 0isneHOCMI, @ MAkox 3ano-
0i2aHHS NopyweHHI0, 8iOHOB/IEHHS NOPyweHUX npas, ce0600 Ma 3aKOHHUX iHmMepecie epomMadsH YKpaiHu, cycninecmea
ma depxasux». JocnidneHo Koo CybeEKmMIs CMoCo8HO SKUX Moxe Bymu 3aCmoco8aHo CaHKyii, a ye: a) iHozemMHi depa-
8u; 6) iHo3eMHI puduYHi 0cobu; 8) PUOUYHI 0CObU, SKi 3HAX00MbCA Ni0 KOHMpPONEM IHO3eMHOI pUdUYHOI 0cobu
qu @i3uyHoi ocobu-HepesudeHma, iHo3emuyis, ocib 6e3 pomadsHcmea; 2) cybekmu, ki 30iliCHI0Mb MepopucmudHy
0isiNIbHICMb.

CaHKuii 8U3HAYeHO K Npagosi 3axo0u He2aliHo20 ped2ys8aHHs Ha NOPYWEHHS Npasa pisHo20 pooy, 8i0 NOCS2AHHS
Ha 0epxasHuli cysepeHimem 00 84UHEHHS 304UHY MIXHAPOOHO20 XaPaKmepy, wo Marme mumM4acosull xapakmep, 3a-
CMoCy8aHHs IKUX 8i00y8aeMbCcs nepedycim WsixoM 30iliCHEHHS 3ax00ie NPpUMYCY, SIKI peanizyromecs 3i 3acmoCcy8aHHsIM
HOPM nepedycimMm KOHCMUMYUiliH020, QiHAHC08020, AOMIHICMPAMUBHO20,20CN00APCLKO20, KPUMIHAbHO20 NOUECYabHO-
20, BUKOHABY020, 20CN00APCbKO20 NPOUECYaNbHO20 MA iHWUX 2any3ell npasa. BucaimneHo numaxHs nidcmas 3acmocy-
BAHHSA CAHKUIL, ix 8UOU ma Kpumepii ix poO3MeMYBAHHS, CMPOKY 3aCMOCY8AHHS CaHKUil, @ MAaKoX KOIAa YyNOBHOBAMEHUX
cybekmis y cepi ix 3acmocysaHHs. JoCniomeHo 0CHOBHI nidxoou 8YeHUX 00 Xapakmepucmuku CaHKuill sk 3axodie
snausy. BiomiveHo, wjo caHkuyii € 3axodamu aniusy 8ioMiHHUMU 8i0 3ax00i8 PUAUYHOI 8i0N08IAANLHOCMI, O MOXYMb
Mamu “HekpuMiHanbHUll” xapakmep. 3a3HaYeHo, Wo CaHKUii € 3axo0amu 8nusy, aKi 3acmocosyrmscs Xo4 | NaPanesbHo,
ane y cucmemMHoMy 38%3Ky (3 KPUMIHAZIbHUM Nnepecioy8aHHsIM, WO 3anposaoxyomscs 0epxagorw abo 8UKOHYHOMbCS
Helo K CYOEKMOM MiXHapoOH020 cnigpobimHuymeay 60pomsbi 3i 3104UHHICMIO.

Ix 3acmocysarHs, no-nepwe, 06yMosneHO NPUTHAMMAM HA MiXHAPOOHOMY YU pe2ioHAbHOMY PIBHSX pillieHHS
npo 3acmocy8aHHs MIXXHAPOOHUX eKOHOMIYHUX ((iHaHCo8UX) CaHKYili, NepCOHANbHUX CaHKUil 8 X00i KpUMIHANbHO20
nepecnioysaHHs 3a 84UHEHHS QisHb, WO MAMb XaPAKMep MiHAPOOHO20 3/104UHY (37104UHY MIXHAPOOH020 Xapakme-
py). OOHak, npu ysomy YkpaiHa 3060893aHa 00mpumMysamucs MixHapoOHUX cmaHdapmis npasoso2o MexaHiamy 3acmo-
CYBAHHSA CAHKYIl HAQ BHYMPIWHb00EPIABHOMY PiBHi, BOOCKOHANIUMU NPOUECYanbHI 3acadu ix 3acmocysaHHs, npoueoypu
OCKApIEHHS MAa BHECEHHS 3MiH 00 pilieHHs. HeobXidHOK 88aMamo y4acme YnogHo8ameHo20 3 npas OUHU 8 NPoueci
p0327150y PillEHHS NPO 3ACMOCYBAHHS CAHKUiIll Ma 0CKapX#eHHs NPUUHSMUX pilieHb. 3anponoHHO8AHO 3MiHU 00 3aKOHY
YkpaiHu «[lpo caHkuii» 3 Memoro 3akpinieHHs ceped HeobxiOHUX nidcmas 3acmocCy8aHHs CaHKUill 00 @i3udyHUX oCib
8i0KpUMMS W00 HUX KPUMIHA/IbHO20 NPOBAOMEHHS, A U000 HPUOUYHUX 0CI6 — 8i0KpUMMS KPUMIHAIbHO20 Npo8a-
OMEHHS W,000 NOBF3aHUX 3 HUMU 0Ci6, a Makox 3mMiHuU 00 KpumiHansHO20 NnpouecyansHo20 KoOeKcy YkpaiHu, 0CKinbKu 8
HbOMY 8IOCYMHI NOJIOHHEHHS NP0 MAKI 3aX00u NonepedHb020 Xapakmepy (3abe3nedeHHs ma 3ynuHeHHS), IK «CaHKUii».
Okpim uybo2o 3az2anom npouedypa HakAadeHHs caHkyiti nompebye 6inbwoi Npo3opocmi, a Makox 3pobaeHo BUCHOBOK,
wo 0o epomadsH YkpaiHu Moxyms 6ymu 3acmoco8aHi CaHKUIi 8UKIOYHO 8 pasi nido3pu ix yyacmi 8 mepopucmuyHili
disneHoCcMI.

KntouoBi cnoBa: caxkuii, MixHapodHe cniepobiHuuymeo y 60pomsbi 3i 3/104UHHICMIO, EKOHOMIYHI ((iHAHCO8I)

CAaHKUii, NepCOHBAbHI CAHKUiI, CEKMOPAnbHIi CaHKUI.
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Summary

Realization an investigation by temporary investigative commissions of the Verkhovna
Rada of Ukraine is one of the leading forms of parliamentary control in Ukraine. Neverthe-
less, their legal framework still needs to be improved, and parliamentary investigations are
relatively infrequent with insufficient efficiency. In this regard, there is a need to study the
current legal framework for the formation of temporary investigative commissions.

The purpose of the work is an in-depth analysis of the principles and procedure for
forming temporary investigative commissions of the Verkhovna Rada of Ukraine, deter-
mination their essence and features, as well as substantiation the priority directions for
improving the constitutional and legal framework of their organization and activities.

Methods. To solve the problems of the research, a number of methods of scientific
knowledge were used, including formal-legal method, which determined the current state
and problems of legal regulation of the formation of temporary investigative commissions.
System-structural method - the unity and interrelation of the procedure of formation and
termination of powers of temporary investigative commissions, staffing of their personnel
are characterized; logical-semantic method — the essence of the grounds for the formation
of temporary investigative commissions is revealed.

Results. It is established that the formation of temporary investigative commissions
for investigation certain «issues of public interest» allows to take into account the variabil-
ity of such public interest and the objective impossibility of its exhaustive legal definition.
However, this does not preclude the abuse of the right to form temporary investigative
commissions in the absence of established parliamentary practice, traditions and political
culture. The formation of the staff of the temporary investigative commissions based on
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proportional representation of each parliamentary faction (group) provides a majority in
the temporary investigative commissions to the parliamentary coalition, which may be dis-
interested in conducting a thorough parliamentary investigation.

Conclusions. It is substantiated that the development of constitutional and legal bas-
es for the formation of temporary investigative commissions of the Verkhovna Rada of
Ukraine should include expansion of constitutional guarantees for the formation of tempo-
rary investigative commissions and clarification of issues that cannot be the subject of par-
liamentary investigation. Other measures should be bringing the rules of procedure of the
parliament in line with the relevant Law of Ukraine, taking into account the modern parlia-
mentary practice of Ukraine and the experience of democratic countries, as well as appli-
cation of disciplinary measures to members of the temporary investigative commission in
case it fails to submit a report. It is also advisable prohibition of conducting parliamentary
investigations into issues pending before the court, guaranteeing the opposition at least half
of the seats in the temporary investigative commission, as well as legislative establishment
of its minimum and maximum quantitative composition. The following measures should
be establishing requirements for the professionalism and competence of the members of
the temporary investigative commission and prohibition of combining senior positions in

temporary commissions and committees of parliament.
Key words: legal status, parliamentary investigation, control, public interest, People’s

Deputy of Ukraine

1. Introduction

The complexity and responsibility of the
control and other functions of the Verkhovna
Rada of Ukraine make increased demands on
the organization of its work, an integral part
of which today is the functioning of temporary
parliamentary committees. Their activity con-
stitutes the optimal form of thorough profes-
sional preparation and preliminary research
of issues considered by the Verkhovna Rada of
Ukraine. At the same time, temporary investi-
gative commissions differ from committees (as
well as temporary special commissions) of the
Verkhovna Rada of Ukraine not only by a more
complex and problematic (often resonant and
politicized) subject of their activity, but also by
less development of this legal institution, some
instability and fragmentary constitutional and
legal regulation. As a result, it should be noted
the relatively low intensity of the formation of
temporary investigative commissions of the Ver-
khovna Rada of Ukraine and often the nominal
nature of their activities with contradictory ef-
ficiency. Although, as rightly noted by 0.0. Mai-
dannik, ensuring the fundamental human rights
and freedoms (as well as the proper functioning
of the system of checks and balances) depends
not least on the quality of control activities of the
temporary investigative commissions of the par-
liament (Maidannik, 2008). Thus, in the context

of improving the constitutional and legal status
of the temporary investigative commissions of
the Verkhovna Rada of Ukraine, the modern pe-
culiarities of their organization and activity are
considered actual.

It should be noted that we have already
considered the general issues of the legal nature
of the temporary investigative commissions of
the parliament in Ukraine and some features
of foreign experience of their formation (Zo-
zulia, 2019). In addition, the issue of organi-
zation and activity of temporary investigative
commissions of the parliament in Ukraine and
foreign countries has already been considered
in scientific works of domestic and foreign sci-
entists. In particular, S.V. Boldyrev investigated
the role of temporary investigative commissions
as subjects of parliamentary control in Ukraine
(Boldyrev, 2011); O.V. Marceliak - the status of
parliamentary investigative commissions in dif-
ferent countries (Marceliak, 2006). In addition,
R.I. Mateychuk investigated the peculiarities of
functioning of temporary investigative commis-
sions of the Verkhovna Rada of Ukraine (Matey-
chuk, 2016); A.B. Medvid - the main elements
of their constitutional and legal status (Medvid,
2008); M.P. Rachynska — ways of ensuring the
effectiveness of control activities of temporary
investigative commissions (Rachynska, 2014).
At the same time, their research reveals mostly
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only certain aspects of the legal status of tempo-
rary investigative commissions. They do not dis-
close the current state of the legal basis for for-
mation and functioning temporary investigative
commissions as working bodies of the Verkhov-
na Rada of Ukraine, the impact of relevant pro-
cedures for their formation on the effectiveness
of parliamentary investigation and significance
for further development of parliamentarism in
Ukraine.

In turn, after discussing the results of the
work of the temporary investigative commis-
sion, the Verkhovna Rada of Ukraine must decide
on the completion or continuation of its work
(Part 6 of Article 3 of the Law of Ukraine of De-
cember 19, 2019 Ne 400-IX). Taking into account
the collegial nature of decisions by the Verkhov-
na Rada of Ukraine, cases of non-adoption by
parliament of any of these decisions should also
be identified - for example, automatic termina-
tion of the temporary investigative commission
if parliament fails to continue its work.

The constitutional right of at least one third
of the constitutional composition of the Verkhov-
na Rada of Ukraine to form temporary investiga-
tive commissions to investigate issues of public
interest is one of the key means and guarantees
of parliamentary control by a minority in the
current lack of institutionalization of the par-
liamentary opposition. Such a broad definition
of the subject of activity of temporary investiga-
tive commissions generally corresponds to the
foreign practice of conducting parliamentary
investigations of «cases of general importance»
or issues of «state»/»public» interest, etc. As indi-
cated in the scientific literature, «issues of public
interest» are definitively uncertain and have an
evaluative nature, depending on the specific sit-
uation and time requirements (Barabash, 2004,
p-104; Martselyak, 2006; Mitskevich, 2002, p.86;
Rachynska, 2014, p.79). Therefore, in general,
we can say that such investigative commissions
deal with quite different issues of state and polit-
ical life, which have a public resonance (Shem-
shuchenko, 2001, p.171), and their functioning
contributes to resolving the constitutional and
political crisis (Mateychuk, 2016, p.78, 80).

We believe that the abstractness of the cat-
egory of «issues of public interest» as a basis for
the formation of temporary investigative com-
missions, on the one hand, allows us to take into

account the variability of public interest and
the objective impossibility of its comprehensive
legal definition. However given in Parts 2, 3 of
Article 4 of the Law of Ukraine of December 19,
2019 Ne 400-IX the list of grounds for the forma-
tion of temporary investigative commissions
(reports of violations by public authorities, the
threat to sovereignty, mass violations of human
rights, etc.), should be considered as no exhaus-
tive, but as a generalizing and indicative. Thus,
Part 7 of Article 76 of the Rules of Procedure
of the Verkhovna Rada of Ukraine of February
10, 2010 Ne 1861-VI additionally provides for
the establishment of a temporary investigative
commission to collect or verify information con-
cerning the issue of recall of the Chairman of the
Verkhovna Rada of Ukraine.

At the same time, the Proposals of the Presi-
dent of Ukraine of September 23, 2019 explicitly
emphasized that the absence of clearly estab-
lished by law criteria for determining the public
interest and the grounds for creation a tempo-
rary investigative commission does not comply
with the Constitution of Ukraine. We have to
disagree with this, because the Constitution of
Ukraine does not set requirements for legisla-
tive detailing of the grounds for the formation
of temporary investigative commissions, in fact
leaving the decision on this issue to the discre-
tion of parliament within its competence. There-
fore, the Verkhovna Rada of Ukraine, as the
authorized representative body of the Ukrain-
ian people, considering the establishment of a
temporary investigative commission, directly in
each case determines the presence or absence of
public interest.

On the other hand, arbitrary interpretation
of «issues of public interest» does not preclude
the abuse of the possibility of setting up tempo-
rary investigative commissions in the absence
of established parliamentary practice, traditions
and political culture. Therefore, in the parlia-
mentary practice of Ukraine, as stated by Yu.G.
Barabash, there are numerous examples of the
decision to establish temporary investigative
commissions without proper reasoning (Bara-
bash, 2004, p.107). To prevent cases of ground-
less creation of temporary investigative commis-
sions, some scholars propose to provide by law
a clear list of grounds for their formation (Naz-
arenko, 2011). There are other proposals for the
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legislative specification of the subject of parlia-
mentary investigation (Boldyrev, 2011, p.147).
However, we believe that such an approach may
result in an artificial restriction of the dynamic
and changing constitutional category of «issues
of public interest» as a basis for the establish-
ment of temporary investigative commissions,
thereby reducing the capacity of parliamentary
investigation as a means of parliamentary con-
trol. Here we should agree with V.S. Zhuravsky
that parliamentary investigation, as the most
acute form of parliamentary control, should be
conducted only in emergencies in case of impos-
sibility to use the usual forms of parliamentary
control (Zhuravsky, 2001, p.18).

Undoubtedly, the possibility of creating a
temporary investigative commission by a rel-
atively small number of people’s deputies of
Ukraine causes the problem of abuse of this
right. However, we do not share the position of
Yu.G. Barabash and Ya.M. Nazarenko on the es-
tablishment of mandatory preliminary verifica-
tion by the regulatory committee of the validity
of proposals to create a temporary investigative
commission (Barabash, 2004, p.107; Nazarenko,
2011). On the one hand, such verification will in
fact allow the regulatory committee at its discre-
tion to block the creation of separate temporary
investigative commissions (primarily those ini-
tiated by opposition parliamentary forces). On
the other hand, the regulatory committee is un-
likely to be able to actually prevent the «ground-
less» formation of a temporary investigative
commission if a significant number of people’s
deputies of Ukraine (for example, a parliamen-
tary majority) supports its formation. Therefore,
we believe that the question of the validity of
the creation of temporary investigative commis-
sions should depend largely on the political and
legal culture of the deputies and their political
responsibility.

In general, effective parliamentary investi-
gation in Ukraine requires in-depth analysis of
the principles and procedure for forming tem-
porary investigative commissions of the Verk-
hovna Rada of Ukraine, determination their es-
sence and features, and substantiation priority
directions for improving the constitutional and
legal framework for organization and activity
of temporary investigative commissions. This

is the purpose of the article. Its novelty lies in
the formulated directions of improving the con-
stitutional and legal status of temporary inves-
tigative commissions of the Verkhovna Rada of
Ukraine based on comprehensive generaliza-
tion of advantages and disadvantages of the cur-
rent constitutional and legal regulation and rel-
evant draft practice taking into account current
needs of effective parliamentary investigation.
The objectives of the article are to analyze and
characterize the procedure for the formation of
temporary investigative commissions of the Ver-
khovna Rada of Ukraine and the termination of
their powers, as well as the peculiarities of the
formation personnel of these parliamentary in-
vestigation bodies.

The subject and purpose of this research,
taking into account the state of scientific devel-
opment of the legal status of temporary inves-
tigative commissions of the Verkhovna Rada of
Ukraine determine our use of dialectical, for-
mal-legal, comparative, system-structural, log-
ical-semantic and other methods of scientific
knowledge.

2. Formation of temporary

investigation commissions and

termination of their powers

First, it should be noted that the legal con-
sequences of failure to submit a report to the
parliament by the temporary investigative com-
mission within the specified period (according
to Part 8 of Article 3 of the Law of Ukraine of
December 19, 2019 Ne 400-IX) are insufficient,
limited to automatic termination of such com-
mission. The failure of the temporary investiga-
tive commission to submit a report is most likely
indicate improper exercise of its powers by its
management and members. Therefore, in this
case, it would be appropriate to apply to them
(in particular at the initiative of the Regulatory
Committee) certain disciplinary measures (eg,
termination of reimbursement of expenses re-
lated to the exercise of deputy powers, restric-
tion of the right to be a member of temporary
commissions, etc.). The parliament must also
provide an appropriate political and legal assess-
ment of the work of this temporary investigative
commission. The need to regulate responsibility
for evasion of the powers of the temporary in-
vestigative commission and its members is also
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generally noted by M.P. Rachynska (Rachynska,
2014, p.81).

In addition, according to Part 7 of Article
3 of the Law of Ukraine of December 19, 2019
Ne 400-IX, the maximum term of office of the
temporary investigative commission is one
year from the date of its formation, which is
explained by the volume and nature of tasks,
its special powers. However, the expiration of
this term, taking into account Part 2 of Article
9 of this Law of Ukraine, does not automatically
terminate the powers of such a commission. At
the same time, in case of timely submission of a
report by the temporary investigative commis-
sion in the intersessional period, it will formally
continue to retain its status, which can be used
politically by the members of this commission.
So, this should be taken into account in the ex-
isting rules of completion of the work of the tem-
porary investigative commission.

Conceptually, it is necessary to agree with
the defined Part 4 of Article 4 of the Law of
Ukraine of December 19, 2019 Ne 400-IX issues,
on which a temporary investigative commis-
sion cannot be created. For example, it cannot
be formed on the issues of realization of justice
by a court or defining the presence of guilt of a
person in a criminal offense. Although in some
foreign countries, the activities of temporary
investigative commissions are aimed at exer-
cising parliamentary control over the activities
not only of the government but also of the ju-
diciary (Martselyak, 2006, p.7). We believe that
in Ukraine this could be seen as parliamentary
interference in the realization of justice and a
violation of the constitutional guarantees of the
independence of courts and judges. At the same
time, a ban on conducting a parliamentary in-
vestigation into issues pending before the court
would also be justified (Barabash, 2004, p.122).
First, it will eliminate duplication and indirect
influence of the temporary investigative com-
mission on the court. In addition, the trial of a
case compared to a parliamentary investigation
should a priori ensure not only compliance with
procedural standards of proof, but also legal pro-
fessionalism and impartiality of the assessment
of the collected evidence. Therefore, taking into
account the different nature of parliamentary
investigation and proceedings, today it is unlike-
ly to be appropriate to provide temporary inves-

tigative commissions procedural rights equal
to judicial powers, a proposal on which at one
time, for example, was supported by 0.0. Mai-
dannik (Maidannik, 2001, p.130).

Regarding the legislative restriction of the
subject of activity of the temporary investiga-
tive commissions, we note Part 5 of Article 89
of the Constitution of Ukraine, in which the sub-
ject of legislative regulation includes only the
«organization and procedure of activity» of tem-
porary investigative commissions, and not the
restriction of the constitutional basis (purpose)
of their formation. The Constitution of Ukraine
also does not directly establish on which issues
temporary investigative commissions cannot be
established. In view of this, in order to ensure
compliance with such constitutional and legisla-
tive bases, as well as to prevent potential abuse
of the legislative narrowing of the subject of
parliamentary investigation, becomes relevant
the constitutional definition of those issues on
which temporary investigative commissions of
the Verkhovna Rada of Ukraine cannot be estab-
lished.

In the parliamentary practice of Ukraine, is
actually quite common blocking by the leadership
of the Verkhovna Rada of Ukraine and represent-
atives of the parliamentary majority the creation
of certain temporary investigative commissions.
Thus, as noted, during the work of the Verkhovna
Rada of Ukraine of the VII convocation, out of 34
initiated temporary investigative commissions,
only three were actually created (LIGA.net, 2013).
Another example is the artificial delay in setting
up the Temporary Investigative Commission to
investigate possible wrongdoing by officials that
could have led to evasion of responsibility by
members of «Wagner’s private military compa-
ny» (draft resolution of September 16, 2020 Ne
4105). This issue, despite receiving the Opinion of
the profile committee dated October 7, 2020, was
not actually included in the agenda of the Verk-
hovna Rada of Ukraine for more than six months.
After all, as rightly emphasizes M.P. Rachynska
(Rachynska, 2014, p.79), despite the fact that the
decision to establish a temporary investigative
commission is made by parliament, the appear-
ance of this issue on the agenda depends on the
regulatory committee.

Although according to Part 3 of Article 85,
Part 2 of Article 87 of the Rules of Procedure
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of the Verkhovna Rada of Ukraine of February
10, 2010 Ne 1861-VI the principle of proportion-
al representation of factions and groups in the
temporary investigative commission takes into
account cases of failure to submit their propos-
als on its composition in due time. This allows
the formation of a temporary investigative com-
mission without the participation of represent-
atives of such factions (groups). Moreover, the
issue of forming a temporary investigative com-
mission should be included in the agenda of ple-
nary sessions without a vote (Part 1 of Article 87
of the Rules of Procedure of the Verkhovna Rada
of Ukraine of February 10, 2010 Ne 1861-VI). We
believe that the prevention of such abuses pri-
marily requires not only the elimination of gaps
and clarification of the procedure for establish-
ing temporary investigative commissions, but
also raising the level of culture, political and le-
gal responsibility of the deputies.

Also, as noted by Yu.G. Barabash, previous-
ly the rights of the temporary investigative com-
mission were widely granted to the committees
of the Verkhovna Rada of Ukraine (Barabash,
2004, p.121). Similarly, the Special Control Com-
mission on Privatization in accordance with the
Resolution of the Verkhovna Rada of Ukraine
of July 15, 1998 Ne 44-XIV simultaneously ac-
quired the status of a temporary investigative
commission and a committee. In our opinion,
this not only did not correspond to the constitu-
tional principles of organization of committees,
temporary investigative and temporary special
commissions as separate working bodies of the
parliament, but also hindered the development
of independent legal status of temporary investi-
gative commissions (temporality of functioning,
own order of formation, forms and guarantees
of activity, etc.). In addition, although such bod-
ies concentrated additional powers that were
not typical of them, in practice they were usu-
ally unable to conduct parliamentary investiga-
tion effectively enough, as they had to perform
other functions at the same time.

3. Peculiarities of forming the

composition of temporary

investigation commissions

First, it should be noted the principle of
proportional representation in the temporary
investigative commission of each parliamen-

tary faction (group). In general, this approach
(including a ban on holding several senior posi-
tions in the temporary investigative commission
by members of the same faction/group) reflects
the current heterogeneous political structure of
parliament in the composition of temporary in-
vestigative commission, taking into account as
much as possible the diverse interests of voters
of all parliamentary political forces. However,
in this case, the majority in the temporary in-
vestigative commission (including in leading
positions) will have a parliamentary coalition,
whose probable lack of interest in conducting a
thorough parliamentary investigation may neg-
atively affect its effectiveness as a form of op-
position activity. Although, as rightly noted by
K.O. Kolesnyk (Kolesnyk, 2003, p.170, 171), the
formation of temporary investigative commis-
sions is one of the constitutional guarantees of
the parliamentary opposition, designed to en-
sure its control over the government. After all,
according to O.M. Peklushenko (Peklushenko,
2005), conduction an investigation by a minor-
ity significantly strengthens the role of tempo-
rary investigative committees (commissions)
as effective tools for monitoring the executive
branch.

Therefore, since the Constitution of
Ukraine already allows the establishment of
a temporary investigative commission by a
parliamentary minority, it would be entirely
acceptable in the interests of an objective par-
liamentary investigation to guarantee it at least
half of the seats (including leading positions) in
the temporary investigative commission. Ya.M.
Nazarenko, M.P. Rachynska and others takes a
similar position, noting the expediency of bas-
ing the formation of the staff of temporary in-
vestigative commissions not on the principle of
proportionality, but on the principle of parity
of the parliamentary majority and minority
(Nazarenko, 2011; Rachynska, 2014, p.79; Agen-
cy for Legislative Initiatives, 2009, p.7, 8). At
the same time, the real implementation of this
principle of forming the composition of tem-
porary investigative commissions is possible
only if the Verkhovna Rada of Ukraine would
be more structured and the parliamentary mi-
nority (opposition) would be institutionalized.
In addition, in view of the recommendations of
the Parliamentary Assembly of the Council of
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Europe set out in Resolution 1601 (2008), it is
possible and appropriate to legally guarantee
the position of the chairman of the temporary
investigative commission to a representative of
the parliamentary minority (opposition). Other
scientists (Nazarenko, 2011; Slovska, 2014) gen-
erally support this.

Also, given the likely presence in the Verk-
hovna Rada of Ukraine of a significant number
of non-factional people’s deputies of Ukraine, it
would be democratic to provide them (for ex-
ample, if their number is not less than the mini-
mum number of one faction/group) opportunity
to determine candidacy for the temporary in-
vestigative commission.

In our opinion, it is also expedient to estab-
lish by law the minimum and maximum quanti-
tative composition of the temporary investigative
commission. This will contribute to its balance
and the real ability of the temporary investiga-
tive commission quickly and thoroughly perform
all tasks, avoiding excessive increase its staff.

Defined by Part 7 of Article 4 of the Law
of Ukraine of December 19, 2019 Ne 400-IX list
of grounds on which the people’s deputy of
Ukraine may not be a member of the tempo-
rary investigative commission, generally covers
various cases of his actual or potential conflict
of interests with parliamentary investigation.
According to O.V. Marceliak, real compliance
of banning the inclusion of deputies, who have
various conflicts of interest, in the temporary in-
vestigative commission «will be very difficult to
implement» given the representative order of its
formation (Marceliak, 2006, p.8, 9). We have to
disagree with this, takin into account the impor-
tance of ensuring the most objective parliamen-
tary investigation, as well as the relatively large
number of deputies and traditionally the small
number of personnel of temporary investigative
commissions.

In addition to the need to harmonize this
list of grounds for banning the inclusion of dep-
uties in the temporary investigative commission
with similar grounds set out in Part 3 of Article
87 of the Rules of Procedure of the Verkhovna
Rada of Ukraine of February 10, 2010 Ne 1861-VI,
their clarification is also relevant. In particular,
taking into account the terminology used in the
Law of Ukraine of December 19, 2019 Ne 400-IX,
the ban on election to the temporary investiga-

tive commission should apply to the people’s
deputy of Ukraine, who is a close person not
only of an official but also of a servant, working
in the relevant body under parliamentary inves-
tigation. One of such grounds is also the exist-
ence of a private interest in the body under par-
liamentary investigation. Obviously, the term
«private interest» in this case should be used in
the meaning given in the Law of Ukraine «On
Prevention of Corruption» of October 14, 2014
Ne 1700-VII, but the reference to this in Part 4 of
Article 1 of the Law of Ukraine of December 19,
2019 Ne 400-IX for some reason is absent.

It should also be noted that according to
Part 7 of Article 87 of the Rules of Procedure of
the Verkhovna Rada of Ukraine of February 10,
2010 Ne 1861-VI, a people’s deputy of Ukraine in
approval with the relevant faction (group) may
be elected as a member of only one temporary
investigative commission. Agreeing with prin-
ciple of membership of a deputy in only one
temporary investigative commission, we con-
sider this procedure of «approval» superfluous
and inappropriate, because it is the factions and
groups (not deputies in agreement with them)
submit their proposals on the temporary inves-
tigative commission (Part 6 of Article 4 of the
Law of Ukraine of December 19, 2019 Ne 400-IX).
At the same time, it would be appropriate to es-
tablish the currently missing requirements for
the level of professionalism and competence of
the people’s deputies of Ukraine, which are pro-
posed to the composition of temporary investi-
gative commission.

In our opinion, there is somewhat incon-
sistent the ban on electing to the position of the
chairman temporary investigative commission
the chairman of a parliament committee (Part
10 of Article 4 of the Law of Ukraine of Decem-
ber 19, 2019 Ne 400-IX), but not the chairman of
the temporary special commission or special
temporary investigative commission. In addi-
tion, in order to ensure greater purposefulness
in the work of the bodies of Verkhovna Rada
of Ukraine, we consider it appropriate to ex-
tend this ban to the combination of any senior
positions in the temporary commissions and
committees of the Verkhovna Rada of Ukraine.
Similar to parliamentary committees (Part 4 of
Article 6 of the Law of Ukraine of April 4, 1995
Ne 116/95-VR), a ban on holding senior posi-
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tions in temporary investigative commissions
by the heads of deputy factions (groups) would
be appropriate. The same applies to the ban on
electing the leadership of the Verkhovna Rada
of Ukraine to the temporary investigative com-
mission, which would contribute not only to im-
partiality, but also to the maximum intensity of
the work of its personnel.

Compared with the Rules of Procedure
of the parliament of Ukraine of February 10,
2010 Ne 1861-VI it should be noted as positive
the possibility of recall not only the chairman,
his deputy and secretary, but also a member of
the temporary investigative commission (Part
13 of Article 4 of the Law of Ukraine of Decem-
ber 19, 2019 Ne 400-IX). At the same time, the
cases of their obligatory replacement remain
unresolved, which, in our opinion, should take
place, for example, in the event of a conflict
of interests in a member (official) of the tem-
porary investigative commission. It also needs
further elaboration of the issue of political and
legal consequences that would be applied in
case of concealment of a conflict of interests by
a member (official) of the temporary investiga-
tive commission. Moreover, the current ban on
participation in the voting of a member of the
temporary investigative commission if he has
a conflict of interest (Part 2 of Article 21 of the
Law of Ukraine of December 19, 2019 Ne 400-
IX) is mostly declarative and does not provide
means of confirmation this conflict or the con-
sequences of voting by such person.

In case of systematic evasion of a mem-
ber of the temporary investigative commission
from performing his duties according to Item
8 Part 1 of Article 14 of the Law of Ukraine of
December 19, 2019 Ne 400-IX the chairman of
the temporary investigative commission only
informs about it the chairman of the relevant
faction (group) and the Speaker of Parliament.
However, this does not imply a mandatory legal
response to such cases, which, in our opinion,
should be expressed at least in initiating the re-
call of this member of the temporary investiga-
tive commission.

4. Conclusions

Today, temporary investigative commis-
sions of the Verkhovna Rada of Ukraine are
formed relatively infrequently, and their ac-
tivities are often nominal with contradictory

efficiency. The establishment of temporary in-
vestigative commissions to investigate certain
«issues of public interest» makes it possible to
take into account the variability of such public
interest and the objective impossibility of its ex-
haustive legal definition. However, this does not
preclude the abuse of the right to form tempo-
rary investigative commissions in the absence
of established parliamentary practice, tradi-
tions and political culture. The formation of the
staff of the temporary investigative commission
based on proportional representation of each
deputy faction (group) provides a majority in
the temporary investigative commission to the
parliamentary coalition, which may be disinter-
ested in conducting a thorough parliamentary
investigation.

The development of the constitutional and
legal bases for the forming of temporary inves-
tigative commissions of the Verkhovna Rada of
Ukraine in the context of modern constitutional
reform should include:

1) expansion of constitutional guarantees
for the formation of temporary investigative
commissions, clarification of their tasks in the
field of parliamentary control and issues that
cannot be the subject of parliamentary investi-
gation;

2) bringing the rules of procedure of the
parliament in line with the Law of Ukraine of
December 19, 2019 Ne 400-IX, taking into account
the modern parliamentary practice of Ukraine
and the experience of democratic countries;

3) clarification of the right of the parliament
to hear the report of the temporary investigative
commission ahead of time, which should not al-
low early termination of its powers;

4) automatic termination of the powers of
the temporary investigative commission in case
of inability of the parliament to make any deci-
sion based on the results of the discussion of its
report;

5) application of disciplinary measures
against members of the temporary investigative
commission in case it fails to submit a report;

6) ban on conducting a parliamentary in-
vestigation into issues pending before a court;

7) guaranteeing the parliamentary minor-
ity (in case of its greater institutionalization) at
least half of the seats in the temporary investiga-
tive commission;
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8) legislative establishment of the mini-
mum and maximum quantitative composition
of the temporary investigative commission;

9) establishing requirements for the level of
professionalism and competence of people's dep-
uties of Ukraine, which are proposed to the com-
position of temporary investigative commission;

10) prohibition of combining any leading
positions in temporary commissions and com-
mittees of the Verkhovna Rada of Ukraine or
deputy factions (groups);

11) obligatory recall of a member of the
temporary investigative commission in case of
his conflict of interests.

Bibliography:

1. Bbapa6aw, 10. I (2004). [MapnameHmcbKuli KOHMpPosL 8
Ykpaini: npobnemu meopii ma npakmuku (AuC. ... KaHA.
topua. Hayk: 12.00.02 - koHCTMTYLiMHE npaBo). Xapkis,
205 c.

2.  bapa6aw, l0. I. (2004). [TapnameHmcekuli KOHMpPONs 8
Ykpaini: npobnemu meopii ma npakmuku (aBToped. amc.
... KaH. topua. Hayk: 12.00.02). Xapkis, 20 c.

3. bonpupes, C. B. (2011). Tumuacosi cnigyi KoMicii K
CyOEKTU 3MIMCHEHHS MApNAaMEHTCbKOrO KOHTPO/I B
YkpaiHi. JepmasHe bydisHuumeo ma micyese camospsioy-
80aHHSA,22,139-149.

4. Xypascbkuii, B. C. (2001). lMapnaMeHTCbKMUIA KOHTPO/b
B YKpaiHi: npo6iemMM HOpMaTMBHO-MPaBOBOrO Perysto-
BaHHS. BicHUK 3anopi3bko2o pududHo2o iHcmumymy, 1
(14),11-20.

5. 3o3ynsg, 0. I. (2019). KoHcmumyuiiiHo-npagosuii cmamyc
napnameHmcbKux Komimemie 8 YKkpaii: MoHorpadis.
Xapkis: Mangan, 620 c.

6. KonecHuk, K. O. (2003). llapnameHmcoska npouedypa
8 3apybiXHUX KpaiHax: NOpieHSIbHO-NPasosull aHani3
(amc. ...
npaso). Xapkis, 213 c.

Kana. topup Hayk: 12.00.02 - koHCTUTYLiliHE

7. MaiipanHuk, 0. (2001). Jeski npobnemu 3aKoHOLABYOrO
3abe3neyeHHs KOHTPONbHOI yHKLUii napnamerty. [Ipa-
80 Ykpairu,12,128-130.

8. MaiipaHHuk, 0. 0. (2008). TeopemuyHi npobnemu KoH-
mponbHOi GyHKUIi napaameHmy YkpaiHu (aBToped. auc.
... A-pa topua. Hayk: 12.00.02). Knis, 39 c.

9.  Mapuensk, 0. B. (2006). Cratyc napnaMeHTCbKUX CAif-
YUX KOMICiN: nopiBHANbHWUIA aHani3. [Ipaso i be3neka, 1,
7-10.

10. Mareinuyk, P. I. (2016). ®yHKLiOHYBaHHS TUMYACOBUX
cnipumx Komicivi BepxosHoi Pagu Ykpaiuun. Haykosuli
BICHUK Y#20p00CbK020 HAUiOHA/IbLHO20 yHigepcumemy.
Cepis: lpaso, 41(1), 78-81.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Mepagiab, A. b. (2008). KoHcmumyuitiHo-npagosuli cma-
myc mumyacosux Komicili BepxosHoi Padu YkpaiHu (ouc.
... KaHz. topua. Hayk: 12.00.02 - KOHCTUTYLiHE NpaBo;
MYHiLMnanbHe nNpaso). Yxropoa. 252 c.

Muukesuy, J1. A. (2002). MNoHsTMe rocynapCTBEHHOMO
ynpaBieHns B aAMMHWUCTPATMBHOM npaBe [epMaHuu.
locydapcmso u npaso, 6, 85-90.

Hasapenko, 4. M. (2011). HowmiHauiliHa (ycmaHosu4a)
GyHKuis BepxosHoi Padu YkpaiHu: npobnemu meopii ma
npakmuku (aBToped. Auc. ... KaHa, opua. Hayk: 12.00.02).
Xapkis. 18 c.

lMapnameHmcekuli KOHMPOAL: Npobnemu Ma wWasxu nio-
suuieHHs epekmugHocmi (2009). URL: https:/parlament.
org.ua/upload/docs/Parliamentaryoversightfunctions.pdf.
Meknywexko, 0. (2005). MapnameHTCbKi cniavi komiTe-
™ B KpaiHax €C (onuc Ta nopiBHANbHA OuiHKa). [o10C
Ykpaitu, 51, 7.

lpo 3anobieanHs kopynuyii (2014): 3akoH Ykpaiu
No 1700-VIl. URL: https://zakon.rada.gov.ua/laws/
show/1700-18.

lpo komimemu BepxosHoi Padu YkpaiHu (1995): 3akoH
Ykpainn No 116/95-BP. URL: https://zakon.rada.gov.
ua/laws/show/116/95-%E2%FO0.

lpo ymeoperHs CneyiansHoi KOHMpPoaLHOI Komicii Bep-
X08HOI Padu YkpaiHu 3 numaHs npusamusauii (1998):
MoctaHoBa BepxoBHoi Pagn Ykpainn No 44-XIV. URL:
https://zakon.rada.gov.ua/laws/show/44-14.

llpo ymeopeHHs Tumyacoseoi cnidyoi Komicii BepxosHoi
Padu YkpaiHu 3 numaHe po3cnidysaHHs onpunroOHeHuUx
y 3acobax macosoi iHpopmauii pakmie moxuiugux npo-
munpasHux 0ili nocadosux ocib, wo mMozau npusgecmu
00 YHUKHEHHSI KpUMiHanbHOI 8i0nosioansHocmi yse-
Hamu «npueammwoi 8ilickkosoi komnawii BaeHepa» ma
HAHECEHHS WKOOU HAUIOHANbHUM iHmepecam YKpaiHu
(2020): npoexT NocTtaHoBM BepxoBHoi Pagn Ykpainu
No 4105. URL: http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4_17pf3511=69953.

lpono3uyii lpe3udeHma YkpaiHu 00 3akoHy YKpaiHu
«[lpo mumyacosi cnidui Komicii, cneyiansHy mumyaco-
8y C/1id4y Komicito | mumyacosi cneuiansHi Komicii Bep-
xo8Hoi Padu Ykpainu» (2019). URL: http://wl.cl.rada.
gov.ua/pls/zweb2/webproc34?id=&pf3511=66929 &
pf35401=501529.

PaunHcbka, M. M. (2014). NapnaMeHTCbKMI KOHTPONb Y
opMi [iSANbHOCTI TUMYACOBUX CNiAYMX KOMICii: 3abe3ne-
YeHHs ePeKTUBHOCTI. BicHuk HauioHansHoi akademii dep-
HABHO20 ynpaeniHHa npu pe3udeHmosi YkpaiHu, 4,77 -84.
CnoscbkKa, I. €. (2014). BepxosHa Pada YkpaiHu e cuc-
memi 8imYyu3HIHO20 NAPAAMEHMApPU3IMY: KOHCmumyuid-
Ho-npasose docniomeHHs (aBToped. AuC. ... A-pa OPUA,.
Hayk: 12.00.02). Oneca, 47 c.

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

95



Section 1. Current issues of constitutional and legal status of human and citizen

23.

24.

25.

Tumyacosi cniddi komicii Padu: 3anpaurosanu mineku 3 3 34.
URL: https://ua-news.liga.net/politics/news/timchasov_
sl_dch_kom_s_radi_zapratsyuvali_t_Lki_3_z_34.
LemwyueHko, 10. C., 3a6ato0k, M. . & lopbaTeHko, B.
M. et al. (2001). fOpuduyHa eHyuknonedis 8 6-mu m. T 3.
K-M. Kwis: Ykp. eHumkn., 791 c.

Procedural guidelines on the rights and responsibilities
of the opposition in a democratic parliament (2008):
Resolution No 1601. URL: http://assembly.coe.int/nw/
xml/XRef/Xref-XML2HTML-en.asp?fileid=17626.

References:
Barabash, YU. H. (2004). Parlamentskyy kontrol v
Ukrayini: problemy teoriyi ta praktyky [Parliamentary
control in Ukraine: problems of theory and practice]
(Candidate’s thesis). Kharkiv. [in Ukrainian].

Barabash, YU. H. (2004). Parlamentskyy kontrol v Ukrayini:
problemy teoriyi ta praktyky [Parliamentary control in
Ukraine: problems of theory and practice] (Extended
abstract of Candidate’s thesis). Kharkiv. [in Ukrainian].
Boldyryev, S. V. (2011). Tymchasovi slidchi komisiyi
yak subyekty zdiysnennya parlamenskoho kontrolyu
v Ukrayini [Temporary commissions of inquiry
as subjects of parliamentary control in Ukraine].
Derzhavne budivnytstvo ta mistseve samovryaduvannya,
22,139149.[in Ukrainian].
(2001).
problemy

Zhuravskyy, V. S. Parlamentskyy kontrol

v Ukrayini: normatyvno-pravovoho
rehulyuvannya [Parliamentary control in Ukraine:
problems of legal requlation]. Visnyk Zaporizkoho
yurydychnoho instytutu, 1 (14),11-20.[in Ukrainian].
Zozulia, O. I. (2019). Konstytutsiyno-pravovyy status
parlamentskykh komitetiv v Ukrayini [Constitutional and
legal status of parliamentary committees in Ukraine].
Kharkiv: Maydan. [in Ukrainian].

Kolesnyk, K. O. (2003). Parlamentska protsedura v
zarubizhnykh  krayinakh: porivnyalno-pravovyy analiz
[Parliamentary procedure in foreign countries: a
comparative legal analysis] (Candidate’s thesis). Kharkiv.
[in Ukrainian].
Maydannyk, O. (2001).

zabezpechennya

Deyaki problemy

zakonodavchoho kontrolnoyi
funktsiyi parlamentu [Some problems of legislative
support of the control function of the parliament].
Pravo Ukrayiny, 12,128-130.[in Ukrainian].

Maydannyk, 0. . (2008). Teoretychni problemy kontrolnoyi
funktsiyi parlamentu Ukrayiny [Theoretical problems of the
control function of the Parliament of Ukraine] (Extended
abstract of doctor’s thesis). Kyiv. [in Ukrainian].

Martselyak, O. V. (2006). Status parlamentskykh
slidchykh komisiy: porivnyalnyy analiz [Status of

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

parliamentary commissions of inquiry: a comparative
analysis]. Pravo i Bezpeka, 1, 7-10. [in Ukrainian].

Mateychuk, R. 1. (2016).
tymchasovykh slidchykh komisiy Verkhovnoyi Rady

Funktsionuvannya

Ukrayiny [Functioning of temporary investigative
commissions of the Verkhovna Rada of Ukraine].
Naukovyy Uzhhorodskoho
universytetu. Seriya: Pravo, 41(1), 78-81. [in Ukrainian].
Medvid, A. B. (2008). Konstytutsiyno-pravovyy status

visnyk natsionalnoho

tymchasovykh komisiy Verkhovnoyi Rady Ukrayiny

[Constitutional and legal status of temporary
commissions of the Verkhovna Rada of Ukraine]
(Candidate’s thesis). Uzhgorod. [in Ukrainian].
Mitskevich, L. A. (2002). Ponyatiye gosudarstvennogo
upravleniya v administrativnom prave Germanii
[The concept of public administration in German
administrative law]. Gosudarstvo i pravo, 6, 85-90. [in
Ukrainian].

Nazarenko, YA. M. (2011). Nominatsiyna (ustanovcha)
funktsiya Verkhovnoyi Rady Ukrayiny: problemy teoriyi
ta praktyky [Nomination (constituent) function of
the Verkhovna Rada of Ukraine: problems of theory
and practic] (Extended abstract of candidate’s thesis).
Kharkiv. [in Ukrainian].

Parlamentskyy kontrol: problemy ta shlyakhy
pidvyshchennya efektyvnosti (2009). [Parliamentary
control: problems and ways to increase efficiency].
Available from: https://parlament.org.ua/upload/docs/
Parliamentaryoversightfunctions.pdf. [in Ukrainian].
Peklushenko, O. (2005). Parlamentski slidchi komitety
v krayinakh YES

[Parliamentary committees of inquiry in EU countries

(opys ta porivnyalna otsinka)

(description and comparative assessment)]. Holos
Ukrayiny, 51, 7. [in Ukrainian].

Pro zapobihannya koruptsiyi [On the prevention of
corruption] (2014).No 1700-VIl. Available from: https://
zakon.rada.gov.ua/laws/show/1700-18. [in Ukrainian].
Pro komitety Verkhovnoyi Rady Ukrayiny [About
committees of the Verkhovna Rada of Ukraine] (1995). No
116/95-vr. Available from: https://zakon.rada.gov.ua/
laws/show/116/95-%E2%FO0. [in Ukrainian].

Pro utvorennya Spetsialnoyi kontrolnoyi komisiyi
Verkhovnoyi Rady Ukrayiny z pytan pryvatyzatsiyi [On
the establishment of the Special Control Commission of
the Verkhovna Rada of Ukraine on Privatization] (1998).
No 44-XIV. Available from: https.//zakon.rada.gov.ua/
laws/show/44-14.[in Ukrainian].

Pro utvorennya Tymchasovoyi slidchoyi  komisiyi
Verkhovnoyi Rady Ukrayiny z pytan rozsliduvannya
oprylyudnenykh u zasobakh masovoyi informatsiyi

faktiv mozhlyvykh protypravnykh diy posadovykh osib,

96

KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 1. 2021



OnekcaHdp 303ya5

20.

21.

shcho mohly pryzvesty do unyknennya kryminalnoyi

«pryvatnoyi
kompaniyi Vahnera» ta nanesennya shkody natsionalnym

vidpovidalnosti  chlenamy viyskovoyi
interesam Ukrayiny [On the establishment of the
Temporary Commission of Inquiry of the Verkhovna
Rada of Ukraine to investigate the facts of possible
illegal actions of officials published in the media, which
could have led to the avoidance of criminal liability
by members of Wagner’s private military company and
harm to Ukraine’s national interests] (2020). No 4105.
Available from: http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=69953. [in Ukrainian].
Propozytsiyi Prezydenta Ukrayiny do Zakonu Ukrayiny
«Pro tymchasovi slidchi komisiyi, spetsialnu tymchasovu
slidchu  komisiyu i tymchasovi spetsialni komisiyi
Verkhovnoyi Rady Ukrayiny» [Proposals of the President of
Ukraine to the Law of Ukraine «On Temporary Commission
of Inquiry, Special Temporary Commission of Inquiry and
Temporary Special Commission of the Verkhovna Rada
of Ukraine»] (2019). Available from: http://wl.cl.
rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=
66929 &pf35401=501529 [in Ukrainian].

Rachynska, M. P. (2014). Parlamentskyy kontrol u
formi diyalnosti tymchasovykh slidchykh komisiy:

OO

22.

23.

24.

25.

zabezpechennya efektyvnosti [Parliamentary control
in the form of temporary commissions of inquiry:
ensuring efficiency]. Visnyk Natsionalnoyi akademiyi
derzhavnoho upravlinnya pry Prezydentovi Ukrayiny, 4,
77-84.[in Ukrainian].

Slovska, I. YE. (2014). Verkhovna Rada Ukrayiny v systemi
vitchyznyanoho  parlamentaryzmu:  konstytutsiyno-
pravove doslidzhennya [The Verkhovna Rada of
Ukraine in the system of domestic parliamentarism:
a constitutional and legal study]. (Extended abstract of
doctor’s thesis). Odesa. [in Ukrainian].

Tymchasovi slidchi komisiyi Rady: zapratsyuvaly tilky 3 z
34 [Temporary Commission of Inquiry of the Council: only
3 out of 34 earned]. Available from: https://ua-news.
liga.net/politics/news/timchasov_sl_dch_kom_s_radi_
zapratsyuvali_t_lLki _3_z_34.[in Ukrainian].
Shemshuchenko, YU. S., Zyablyuk, M. P. & Horbatenko,
V.P. et al. (2001). Yurydychna entsyklopediya v 6-ty t. T.
3.K-M. [Legal encyclopedia in 6 volumes. T. 3. K-M]. Kyiv:
Ukr. entsykL. [in Ukrainian].

Procedural guidelines on the rights and responsibilities
of the opposition in a democratic parliament (2008). No
1601. Available from: http://assembly.coe.int/nw/xml/
XRef/Xref-XML2HTML-en.asp?fileid=17626

o

3ACAAN TA NOPAAOK ®OPMYBAHHA TUMYACOBUX CNIAYUX KOMICIN
BEPXOBHOI PAAU YKPAIHU

OsrtexcaHpap 303y,

3a8i0yrouull HAYKOBUM CeKMOPOM NOPIBHANbHO20 KOHCMUMYUIUHO20
ma MyHIUUNa1bHo20 npasa Haykog8o-00c/1i0H020 IHCmumymy 0epaicagHo20 6ydigHUUMad
ma Mmicyegozo camogpsdyeanHa HAIIpH YkpaiHu,

JOKMOp WPUOUUHUX HAYK, OOueHm
orcid.org/0000-0002-5428-4622
Scopus ID: 57220105161
ResearcherID: V-3121-2018

(https://publons.com/researcher/1832258/oleksandr-zozulia/)

AHoTauig

oizozulia@gmail.com

llocmaHoska npobnemu. [posedeHHs po3Cnidy8aHHs MUMYAco8uMU C1id4uMuU Komicismu BepxosHoi Padu Ykpai-

HU € 00Hi€l0 3 NpOBIOHUX POPM NAPIAMEHMCLKO20 KOHMPOH0 8 YkpaiHi. [lonpu ue 3akoHodasyi 3acadu ix disnbHocmi

sce uje nompebyroms YOOCKOHANEHHS, NAPAAMEHMCbKI pO3CNidy8aHHs NpoBoOSMbCS NOPIBHAHO HeYacmo 3 cynepe-

YnuBoK epekmusHICMK. Y 3853Ky i3 UUM iCHYE HE0bXiOHICMb AOCTIOMEHHS Cy4yacHUX npagosux 3acad (opmysaHHs

mum4acosux cnio4ux KoMmicit.

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

97



Section 1. Current issues of constitutional and legal status of human and citizen

Memor pobomu € noanubneHull aHanisy 3acad i nopsoKy opmMysaHHs mumMyacosux ciodux Komicili BepxogHoi
Padu YkpaiHu, suzHa4eHHs ix cymHocmi ma ocobnusocmell, a makox obrpyHmys8aHHs npiopumemHux HanpsmMKie yoo-
CKOHA/IEHHS! KOHCMUMYUitiHO-npasosux 3acad ix opeaHizauii ma disneHocmi.

Memoou. [ing supiweHHs 3a0a4 00C/iOMEHHS BUKOPUCMAHO HU3KY Memodie HayKos8o20 Ni3HAHHS, ceped SKUX
HopMansHo-pUOUYHUL, 3 SKUM 8U3HAYEHO Cy4dcHUL cmaH i npobnemMu Nnpasosozo pezyneaHHs GopMyBaHHS Mum-
4acosux cnidyux KOMIcill; cucmemMHo-CmpykmypHUl — 0Xapakmepu3o8aHo €OHICMb MaA 83AEMO38530K NOPSIOKY ymso-
PEHHSI Ma NPUNUHEHHS NOBHOBAXEHb MUMYACOBUX CTIOYUX KOMICILl, KOMNIEKMYBAHHS iX NePCOHAbHO20 CKAAdY; 102i-
KO-CeMaHMuY4HUl — po3Kpumo CymmHicme nidcmas ymeopeHHs mum4acosux caid4ux KoMmicid.

Pe3synemamu. BcmaHoeneHo, wo ymeopeHHs: muMyacosux cioqux KoMicili a5 po3caidysaHHs negHUX «numas,
Wo cmaHoeasmMe CycnineHUll iHmepec» 00380/15€ 8paxysamu MiHAUBICMb MAKO20 CyCcninbHO20 iHMepecy i 06EKmMuUBHy
HeMOoXU1ugicms (1020 8UYEPNHO20 NPABOBO20 BU3HAYEHHS. [Ipome e He BUK/IIYAE 3/108UBAHHS NPABOM ymeopreamu
mumyacosi cnioyi Komicii 8 yMosax 8idcymHocmi ycmaneHoi napaaMeHmceKoi npakmuku, mpaduyili i noaimuyHoi Kyse-
mypu. @opMy8aHHs NepCcoHaNbHO20 CKAAady muMYacosoi cnidyoi Komicii Ha ocHogi nponopuiliHoeo npedcmasHuymea
KOMHOI denymamcekoi pakuii (2pynu) Hadae binswicme y cknadi mumM4acogoi cio4oi KoMicii naprameHmceKili koani-
uii, wo Moxe bymu He3auikasneHa y npoeedeHHI rpyHmMo8Ho20 NApAAaMEHMCbKO20 PO3C/TiOY8AHHS.

BucHosku. ObrpyHmosaHo, w0 po3sumok KoHcmumyuitiHo-npasosux 3acad ¢GopMysaHHs muM4acosux Caioqux
Komicili BepxosHoi Padu YkpaiHu Mae nepedbayamu: po3wupeHHs KOHCmumyuyiliHux eapaHmiti popMysaHHs mumya-
COBUX CNIOYUX KOMICIli Ma ymoYHeHHS NUMAHsb, Ki He MOXymb Bymu npeodMemom NnapaameHmcbKo20 po3caioy8aHHs;
npugedeHHs pe21ameHmy napaameHmy y 8ionosioHicmes i3 npo@inbHUM 3aKOHOM YKpaiHu, 8paxysaHHs Cy4acHoi nap-
JIAMEHMCbKOI Npakmuku YkpaiHu ma 00cgidy 0eMOoKpamu4HuUX KpaiH; 3acmocys8aHHs 3axo0ie OUuCyuniHapHo20 enaiusy
00 Y/1eHi8 MUMYAcosoi c1id4oi KOMICIi y pasi HeHadaHHs Heko 38imy; 3a60pOHY NPOBEOEHHS NAPAAMEHMCLKO20 PO3C/Ti-
OYBAHHS 3 NUMAHb, SKi 3HAX009MbCS HA po32150i Cydy; 2apaHMy8aHHS 0NO3ULii He MeHWe NOM0BUHU Micub Y CKaaodi
mumyacosoi cnidyoi Komicii; 3aKkoH00asye 8CMAHOB/EHHS ii MIHIMANbHO20 MA MAKCUMA/IbHO20 Ki/lbKiCHO20 CKAady;
8CMAH0B/1eHHS 8UMO2 00 NPOECiliHOCMi Ma KoMNemeHMHOCMI YaeHie MUMYacos8oi cid4oi KoMmicii; 3a6opoHy cyMi-
WEHHS KepigHUX Nocad y mumMyacosux KOMIcCisix i Komimemax napaameHmy.

KnwouoBi cnoBa: npasosuli cmamyc, napnameHmcoke po3cnidysaHHs, KOHMpPOb, CycninbHUl iHmepec, HapoOHull

oenymam Ykpainu
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Summary

The article considers the constitutional court procedure and constitutional control in
the field of lustration. These issues are considered through the prism of the rule of law, its
understanding by the Constitutional Court of Ukraine in its practice. It is emphasized that
the application of the principle of publicity and the requirements of increased publicity
is due to the importance of cases heard by constitutional courts, as well as the results of
judicial activity. Along with this, the issue of long-term consideration by the Constitutional
Court of Ukraine of the law determining lustration is analyzed in detail. The study is up-
dated by the fact that the European Court of Human Rights on the complaints of citizens of
Ukraine found a violation of the right of the lustrated to a fair trial due to excessive time of
national trials for their release. It is concluded that the Law on Lustration should serve its
most important function in establishing the rule of law in the country.

In legal science there is a situation when the views of scholars on the essence of judi-
cial procedure are contradictory, which gives rise to different understandings of this legal
phenomenon by representatives of different scientific schools. For along time, the problem
of judicial procedure was inextricably linked with the consideration of the category of the
process, the essential idea of which significantly influenced the understanding of the limits
of the procedure in law.

The constitutional Court as the only organ of the constitutional-judicial control may
be seen as a special (organized on a state basis), the carrier of the intellectual potential of
theories of constitutional law.

Keywords: constitutional court procedure; Rule of Law; constitutional control; lustra-
tion; the right to a fair trial; Ukraine; ECtHR.

Introduction rights and fundamental freedoms and to restore
The strategic priority of the policy of the mod- public confidence in the courts, which requires
ern European state is to establish the right to a fair comprehensive judicial reform at the constitu-
trial as a real guarantee of protection of human tional, legislative and organizational levels. You
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Section 1. Current issues of constitutional and legal status of human and citizen

should also note that in the constitutional doctrine
of Ukraine, the concept of “lustration” was not the
object of research were not applied in practice. But
in connection with the change of political regimes
there is a need to restore confidence in the institu-
tions of state power, which usually takes the form
of legislative restrictions of political rights for sup-
porters of the previous government, first and fore-
most, the right to hold public office, to vote and to
be elected to the authorities. On the issue of lustra-
tion, it should be borne in mind that the process
of purification of power is complex, controversial
and lengthy. This should improve laws solely on
the rule of law and to study and introduce inter-
national best practices.

1. Literature Review

The problem of constitutional judicial pro-
cedure was investigated in the works (Ichsan at.
al. 2020, Shcherbanyuk 2020, Yusa at. al. 2020,
Boiko et al.2019), but the problem of resolving
the constitutionality of the issue of lustration
still needs to be solved.

The purpose of the study is to analyze the
constitutional court procedures from the stand-
point of the European standard of the rule of
law and analysis of the complex issue of lustra-
tion in Ukraine, which is the subject of constitu-
tional proceedings.

The category of “judicial process” was stud-
ied in the XIX century in the scientific legal doc-
trine and the legislation that is directly related to
the emergence of the concept of judicial law. In
turn formed by scientists in the second half of the
XIX century the doctrine of judicial law should be
considered not only as a universal General the-
ory of judicial law and procedural law, and as a
theoretical and methodological framework for
the development of a unified conceptual appara-
tus of the judiciary and procedural law and how
the development of theoretical and applied prob-
lems of justice, including to define the character-
istics of judicial procedures. Therefore, it is logi-
cal that the doctrine of judicial law was regarded
not as a theory of justice, but as a General theory
of judicial power and procedural law. Discussion
on the allocation process and procedural compo-
nent of substantive law began in the late 60-ies
of XX century. At this time has been scientifically
proved theoretical and legal approaches to the
major of which include: “wide”, “the theory of

legal process”, the essence of which comes down
to a combination of virtually all forms of legal ac-
tivities, including law-making and enforcement;
“intermediate” — “General theory of procedur-
al law”, whereby the process is understood as a
jurisdictional activity and of other law enforce-
ment agencies to overcome the abnormal, con-
flict manifestations of public relations; the “nar-
row” — “the concept (theory) of the judicial law.”
According to the “broad” approach, the
procedure in the legal sphere is understood as a
regulated, consistent action aimed at achieving a
specific goal. This includes not only law enforce-
ment (both jurisdictional and positive), but also
lawmaking and control over the application of
law. That is, procedural can be legal institutions
in the field of substantive law, as well as legal in-
stitutions that have not only protected but also
regulatory nature. The essence of the “narrow ap-
proach” is to combine the legal regulation of the
judiciary and all types of proceedings into a single
whole - judicial law. At the same time, proponents
of the “broad” and “intermediate” approaches be-
lieve that the procedures also cover law enforce-
ment activities in non-judicial bodies, law-mak-
ing, control and other legal activities, which are
called legal procedures - types of process. We are
convinced that the proposed opinion cannot be
considered indisputable, as it calls into question
the purity of the process as such. In the theory
of law there is a definition of the legal process
through activity, which, in our opinion, is substan-
tively and methodologically incorrect. In modern
conditions, approaches to procedural law should
be grouped by essential characteristics, in particu-
lar: procedural law - the rules that serve the juris-
dictional activities of the judiciary, is an instruc-
tion for the implementation of substantive law. In
our opinion, in modern conditions the concept of
procedural law should be derived from the stand-
point of pluralism, philosophical consistency and
understanding of the concept under study.
Judicial procedures in the modern process
are an urgent problem not only as the main crite-
rion for differentiation of the process, but also the
main tool for its further development, acquisition
of a new quality. It isjudicial procedures that can
act as a universal way of optimal combination of
private and public law principles in the methods
of judicial protection. This shows their main ap-
plied value. It can be formulated differently: the

100 KoncmumyuitiHo-npagosi akademiuHi cmydii. Bunyck 1. 2021



Oksana Shcherbanyuk

actualization of the problem of court proceedings
is demonstrated by the materialization of proce-
dural law; judicial procedures provide a way to
achieve internal harmony in the process.

It should be noted that the procedure is a
mandatory mechanism for the effective func-
tioning of the judicial system, a tool for imple-
menting the provisions enshrined in substantive
and procedural rules. Procedures can be more
than just court proceedings. But their presence
in the judicial process (constitutional, civil,
criminal, economic, administrative) is obvious.

Judicial procedure can be defined as a tool
that is a measure of democratic society. Judicial
procedure - a way to substantialize the law; this is
its theoretical value. Procedures are a way of con-
crete implementation of the law - this is due to their
applied value in lawmaking and law enforcement.
Thus, judicial procedures become a legal reality,
acquire important and independent significance
both as an element of process differentiation and
as an element of the exercise of judicial power.

2. Methodology

The main methodological tool in the con-
stitutional judicial procedure and constitutional
control in the field of lustration is a comparative
legal approach, due to the problem and the need
to understand the nature of the constitutional pro-
cedure in the EU; legal pluralism, which involves
operating different positions of scientists and
practitioners; balancing, as lustration issues are
closely linked to the human rights dilemma and
values in law. A comparative analysis of the regu-
lation of lustration has shown that the application
of specific measures by the state depends on polit-
ical will, which is not consistent with guarantee-
ing the rights of everyone. Doctrinal legal analysis
is based on a dual method: first of all descriptive
and analysis that explains all points of view, and
secondly, neutral and critical assessment of some
academic debates and legal considerations.

3. Case studies/experiments/

demonstrations/ application

functionality

According to Art. 8 of the Constitution of
Ukraine, state power in Ukraine is exercised on
the basis of its division into legislative, executive,
judicial. The implementation of this constitution-
al principle in legislation and legal practice must

be ensured by the existence of an independent
and strong judiciary, which is able to perform its
tasks and act as an effective guarantor of human
and civil rights and freedoms. This is especially
important in the context of Ukraine’s European
choice, recognition and commitment to guaran-
tee European values, leading among which is the
right to a fair trial, proclaimed in Art. 6 of the
Convention for the Protection of Human Rights
and Fundamental Freedom:s.

Judicial procedure as a multifaceted con-
cept is a fundamental category of legal science,
the study of which requires a systematic struc-
tural study as a complex legal phenomenon.

The main purpose of the court as a body of
justice is enshrined in the Constitution of Ukraine,
imposes an obligation on the state in the face of
all its branches, including the judiciary - to affirm
and ensure human rights - directly enshrined in
Articles 3, 19, 55 (Constitution of Ukraine).

The European Court of Human Rights in its
judgment Ruiz-Mateos v. Spaine stated on 23
June 1993 that the requirements of a fair trial
established by Article 6 of the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms also apply to the procedural law of
the European constitutional courts. This, as well
as the fact that these requirements usually ap-
ply only to the procedural law of courts of gener-
al jurisdiction, to the so-called classical proceed-
ings, allows a new analysis of the proceedings of
the constitutional courts of European states.

Procedural relations in constitutional pro-
ceedings are pronounced publicly-legal char-
acter that can be attributed to constitutional
litigation before the so-called inquisitorial and
not dispositive, adversarial type of process. The
reasons for this are, first, existence as a subject
of procedural relations (except the constitution-
al court) of the public authorities, which can act
on the side of the plaintiff and the defendant,
and secondly, that constitutional proceedings
(with the exception of the consideration of the
constitutional complaint) is the guarantee of the
Constitution supremacy, not the rights and free-
doms of the individual. That is the nature of the
constitutional legal proceedings is conditioned
by the material law for the protection of which
is the constitutional judicial process, namely,
public or objective law, and not subjective or
private interests of specific individuals. Classic
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procedural aspects of the inquisitorial process
types are manifested in the distribution of rights
and duties between the court, on the one hand,
and the parties and other participants that dis-
cretionary processes, characterized by the dom-
inant role of the court and not the parties in the
administration of the judicial process. Thus,
the inquisitorial type of process or method, to
which we refer constitutional litigation, char-
acterized by the fact that such classic elements
of the judicial process as claims, arguments and
causes of action, which is classically determined
by the parties and the modification of which
is prohibited by the court, is not the exclusive
competence of the parties to the process. In this
case, the constitutional court has the rights to
these elements of the process, and the right to
change them. This statement applies not only to
the object (in the broad sense) litigation (claims,
reasons, evidence, etc.), but also control the trial
process. Thus, in contrast to the classical types
of dispositive judicial process where parties
have the right not only to appeal but also the
right to refuse the claim of constitutional justice
has the last word belongs to the constitutional
court, which is to protect the public interest may
deny parties the right to premature suspension
of the process by means of rejection of the claim.
Special requirements for the procedure of
consideration of cases, which are expressed in
the requirement of increased publicity (publici-
ty) of constitutional proceedings are also a fea-
ture of constitutional proceedings. This feature
is common to all constitutional courts of the Eu-
ropean model of constitutional justice, which
allows us to assert the existence of a common
model of European constitutional justice. The
application of the principle of publicity and the
requirements of increased publicity is related to
the importance of cases heard by constitutional
courts, as well as to the results of judicial activity.
The result of such activities is the adoption of de-
cisions that have absolute legal force. Based on
the above, in European countries there are com-
mon features for the constitutional judiciary and
based on them models of constitutional justice.
The world practice of constitutionalism
since ancient times, in particular in Europe since
the early twentieth century, has tried to introduce
the institution of constitutional judicial control as
the most important function of the judiciary and

formal legal protection of human and civil rights
and freedoms. The main purpose of constitu-
tional control is to ensure, both earlier and in the
present state, the immutability and stability of
the Basic Law, as for the state and society the val-
ue of this function is manifested in two aspects.

The first aspect concerns the translation
of political conflicts into the plane of law. The
second aspect involves the use of the creative
potential of judges in identifying the content
of constitutional legal relations, which, in our
opinion, deal with constitutional principles, in
particular, the “rule of law” and the use of the
potential of “judicial constitutionalization” in
the national legal system.

According to article 8 of the Constitution
of Ukraine is recognized and guaranteed by
the rule of law that the doctrine is treated as
the combination of certain formal and material
requirements of legal acts and actions of public
authorities. According to the existing opinio juris
(accepted legal thought), which is expressed in
the Report of the Venice Commission from March
24-25, 2010 (Report of the Rule of Law, 2011), the
rule of law includes such formal and substantial
characteristics:  legality, legal certainty,
prohibition of arbitrariness, rights and freedoms
of the individual, access to justice (justice) before
an independent and impartial Tribunal, equality
and non-discrimination. Meaningful expression
of the rule of law is promotion of human rights
and fundamental freedoms, which is the reason
of judicial activism, including constitutional
courts. According to B. Tamanaha, formal
concept focus on the proper sources and form
of legality, and the material include, in addition,
the quality requirements of the law. As a rule, a
substantive theory of the rule are based on the
idea of inalienability and inalienability of rights
and freedoms, the constitutional consolidation
which means their recognition by the state, since
they are based on equality of each person. On the
otherhand, Would. Tamanahastressesthedanger
of excessive activation of the courts through
review of laws to ensure human rights, because
under these conditions may occur interference
in the sphere of law (Tamanaga 2007, 107).
Balancing the rule (sovereignty) of Parliament
and the judicial constitutional control is the
Central problem of the modern understanding
of the Constitution in the doctrine of continental
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Europe. In the jurisprudence of the constitutional
Court of Ukraine the rule of law expresses the
essence of the judicial constitutional control as
it lays down the substantive and formal criteria
to verify the constitutionality of legal acts in
accordance with paragraph 1 of article 150 of
the Constitution of Ukraine. In its Decision in
the case of the appointment by the court lighter
punishment, the constitutional Court of Ukraine
has determined that the rule of law requires the
state of its implementation in law-making and
enforcement activities, in particular laws, which
by their nature must be infused primarily by
the ideas of social justice, freedom, equality and
the like (Judgment of the Constitutional Court of
Ukraine).

According to the substantive criterion, the
principle of the rule of law expresses the require-
ments of quality for legislation, administrative
and judicial practice. In particular, by decisions
of June 29, 2010 Ne 17-rp / 2010 and October 11,
2011 Ne 10-rp / 2011 the Constitutional Court of
Ukraine recognized as one of the elements of
the rule of law the principle of legal certainty,
according to which the restriction of fundamen-
tal human and civil rights and implementation
these restrictions are permissible in practice
only if the application of the legal norms estab-
lished by such restrictions is predictable. Later,
the Constitutional Court of Ukraine in its Deci-
sion of 11 October 2011 Ne 10-rp /2011 stated that
the legislation on administrative liability does
not meet the requirements of legal certainty and
the prohibition of administrative arbitrariness,
as it establishes the possibility of administrative
detention for longer than Article 29 of the Con-
stitution of Ukraine (up to 72 hours). According
to the Constitutional Court of Ukraine, the legis-
lator left out of its scope the issue of deadlines
for drawing up a protocol on an administrative
offense and sending it to the body or official au-
thorized to consider the case of such an offense
and make a decision, leaving it to the bodies (of-
ficials), authorized to respond to administrative
offenses, the right to determine such deadlines
at their own discretion, which created the basis
for possible abuse by the latter.

By the way, indirectly, in these decisions
the constitutional Court of Ukraine in new ways
gave an interpretation of its jurisdiction regard-
ing the decision on the constitutionality of gaps

and conflicts in legislation, recommending that
the Verkhovna Rada of Ukraine to amend the
current legislation. The Constitution indirectly
we are talking about the principle of legal cer-
tainty in article 57, according to which everyone
is guaranteed to know their rights and responsi-
bilities regardless of this legal act, the act of in-
dividual action. The second third of this article
establish the procedures for the entry into force
of normative legal acts that are necessarily re-
lated to their disclosure. While the Constitution
obliges the Parliament to adopt a special law
that would determine the procedure for publi-
cation of normative legal acts, however, that un-
til today is not accepted, it is a violation of the
Basic Law. Consequently, the lack of legal regu-
lation, gaps and conflicts in current legislation
violate the requirements of article 8 and article
57 of the Constitution, in this context should
be interpreted in correlation, because under
these conditions any person can know for cer-
tain about the content and scope of their rights
and duties, and it violates the principles of legal
certainty. In turn, the Parliament in such situa-
tions, delaying the implementation of its legisla-
tive function rather than violate human rights
and fundamental freedoms. According to the
Final report 14 of the Conference of European
constitutional courts in the gaps, conflict and
weaknesses of current legislation is a violation
of the principles of the rule of law, in particu-
lar human rights and fundamental freedoms,
and regarded the whole as an anomaly in the
law (General Report of the XIV Congress of the
Conference of European Constitutional Courts).
From the point of view of the supremacy of the
Constitution, the gaps in the law exists because
the Constitution recognizes that the list of hu-
man rights and fundamental freedoms is not
exhaustive, and they must be interpreted by the
constitutional courts or similar institutions in
accordance with social dynamics on the basis
of equality, justice and balanced distribution of
responsibilities between individuals and public
authorities. In such a situation and a dilemma of
parliamentary and judicial constitutional con-
trol, since, from the point of view of democratic
legitimacy, the Parliament, the responsibility of
proper legislative regulation. At the same time
acts of Parliament is subject to judicial constitu-
tional review, and therefore they must meet the
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requirements of the Constitution and constitu-
tional jurisprudence, which expresses the con-
cretization and development of constitutional
provisions in the legal acts of the constitutional
Court of Ukraine.In order to prevent obstruction
and exert any pressure (even under the pretext
of formally legal procedures) on the activities of
the Constitutional Court of Ukraine, it is neces-
sary to borrow the experience of some European
countries (Lithuania, Slovakia, Czech Republic),
in which disciplinary chambers (senates) are
established. investigation of the circumstances
of violation by constitutional judges of the oath,
incompatibility rules or business ethics. A judge
under investigation shall be removed from of-
fice until the investigation is completed.

The question of removal of a judge is de-
cided at the session of the constitutional court,
which shall consider the conclusion of the dis-
ciplinary chamber (Senate) in the case of estab-
lishing the circumstances of the violation by the
judge of the constitutional court to make sub-
missions regarding dismissal of a judge, the au-
thority which appointed him

The constitutional Court of Ukraine can
not be a Creator of constitutional reforms in the
state, but its unique role is reflected as a subject
of constitutional democracy and stability in the
state, which must comply with generally accept-
ed standards of government and of government
built on democratic principles in the interests of
the Ukrainian people. The constitutional Court
of Ukraine, constitutional jurisdiction by apply-
ing the control, a recognition of the rule of law
and the Supreme legal force and direct action of
the Constitution of Ukraine, showing the obliga-
tion of the state or any officer to obey the Con-
stitution, be responsible for the implementation
of its laws of Ukraine. This means that any enti-
ty must operate as required by the Constitution
(article 19), on the basis, within powers and in a
method specified by constitutional law (Seliva-
nov, 2006, 4). The decision of the constitutional
Court of Ukraine give an estimate of the acts and
actions of a public body, when there is a dispute
on the law and law enforcement, a study of the
legal conditions and circumstances of imple-
mentation of the functions and powers of an
entity are always checked for their compliance
with the Basic Law of the state.

The rule of law has an independent content

and functional orientation. The content of this
principle cannot be considered solely in terms
of natural law and legal positivism. We believe
that reasonable is an integrative approach to the
definition of law in the context of the disclosure
of the content of this principle that the rule of
law, it is advisable to understand how political
and legal state in which public power institu-
tions of the state, civil society and other social
actors act solely on the basis of law.

In addition, the rule of law is a dynamic
phenomenon that can be filled with new con-
tent in connection with possible socially condi-
tioned changes in the content of law itself, ie the
emergence of new values, customs and tradi-
tions; this process of constant filling and renew-
al cannot be limited, just as humanity’s desire
for progress and perfection cannot be limited.
In the context of constitutionalism, the rule of
law must also act as a constraint on public pow-
er in the interests of civil society, human rights
and freedoms, ie power in a society in which the
rule of law is recognized and functions, limited
by law as the embodiment of truth and justice.

The definition of the rule of law through
the constant restriction of arbitrary state power
is one of the leading and is due to the fact that
the rule of law arose to solve the fundamental
problem of constitutional law - the proper con-
trol of state coercion against individuals.

Based on this understanding, the direc-
tions of measures to uphold the rule of law in
the context of the implementation of European
standards in the modern conditions of the con-
stitutional process in Ukraine are the reform of
public institutions and the establishment and
protection of human rights and freedoms.

Given that the phenomenon of the rule of law
is a terra incognita in jurisprudence, the Constitu-
tional Court of Ukraine in its Decision of Novem-
ber 2, 2004 Ne 15-rp / 2004 (case on imposition of a
milder punishment by a court) formulated a legal
position: “The rule of law is the rule of law in soci-
ety. The rule of law requires the state to implement
it in law-making and law-enforcement activities,
in particular in laws, the content of which must be
permeated primarily by the ideas of social justice,
freedom, equality, etc” (Judgment of the Constitu-
tional Court of Ukraine, Ne 2-rp / 2005 ).

Based on this legal position on the defini-
tion of the principle of the rule of law, the Con-
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stitutional Court of Ukraine specifies it in sub-
sequent decisions, thus formulating the signs of
the rule of law even without a textual reference
to the basic definition.

Thus, the signs of the rule of law, based on
the analysis of the decisions of the Constitutional
Court of Ukraine, include: justice and dimension
as a criterion of the ideology of justice in a dem-
ocratic state (tax lien case); “Respect and inviola-
bility of human rights and freedoms” (the case of
permanent use of land) (Judgment of the Consti-
tutional Court of Ukraine of September 22, 2005
Ne 5-rp / 2005); “Establishment of law and order,
which should guarantee everyone the establish-
ment and protection of rights and freedoms” (the
case of permanent use of land); “Certainty, clar-
ity and unambiguity of the rule of law, as other-
wise can not ensure its uniform application, does
not preclude unlimited interpretation in law en-
forcement practice and inevitably leads to arbi-
trariness” (the case of permanent use of land; the
admissibility of “By applying legal means, if” it
aims not to narrow the scope of rights and free-
doms, but to clarify the content and regulation
of procedural issues and to outline the general
boundaries of fundamental rights “(the case of
the formation of political parties in Ukraine), etc.

However, the analysis of the European ap-
proach to understanding the rule of law and the
practice of the Ukrainian body of constitutional
justice suggests that the implementation of the
fundamental principles of European constitu-
tionalism, in particular through the interpreta-
tion of these principles, has not always been ef-
fectively carried out by the Constitutional Court.
Thus, as of June 1, 2020, the Constitutional Court
of Ukraine adopted a total of 358 decisions. The
case law of the European Court of Human Rights
was cited and analyzed during this period in 5
decisions: one - in 2007 and 2011, in two deci-
sions -in 2010, 2012 and 2016.

It should be noted that references to the Con-
vention and the case law of the European Court
of Human Rights were given in separate opinions
of Judges V. Horodovenko, V. Kamp, D. Lilak, V.
Lemak, M. Markush, V. Shishkin, S. Shevchuk.
However, the events of recent years indicate
positive changes in the relevant statistics. If we
analyze the activity of the Constitutional Court
of Ukraine in the direction of Europeanization
of constitutional legislation, a very favorable

trend emerges. Decisions have been taken in re-
cent years, each of which contains, in particular,
references to European standards (Judgment of
the Constitutional Court of Ukraine of March 14,
2014 Ne 2-rp / 2014, Decision of the Constitutional
Court of Ukraine of March 20, 2014 Ne 3-rp /2014,
Decision of the Constitutional Court of Ukraine of
April 22, 2014 Ne 4-rp /2014), ratified by Ukraine,
and two of them also refer to the relevant case
law of the European Court of Human Rights.

In our opinion, increasing the activity of
the Constitutional Court of Ukraine as an im-
portant participant in the constitutional process
and focusing judges on European standards and
practice of the European Court of Human Rights
can significantly accelerate democratic transfor-
mations in the state and increase the effective-
ness of the rule of law at the current stage of the
constitutional process.

However, it is necessary to pay attention to
rather long consideration of the case on lustration.
On September 16, 2014, the Parliament of Ukraine
- the Verkhovna Rada of Ukraine adopted the Law
of Ukraine «On the Purification of Power» (Law of
Ukraine «On the Purification of Power», 2014).

In November 2014, the Supreme Court of
Ukraine and people’s deputies appealed to the
Constitutional Court of Ukraine with constitu-
tional petitions on the constitutionality of the
provisions of paragraph 6 of part one, para-
graphs 2, 13 of part two, part three of Article 3 of
the Law of Ukraine «On the Purification of Pow-
er” September 16, 2014 Ne 1682-VII.

The subjects of the constitutional petition
asked to open proceedings on the constitutional
petition on the constitutionality of certain provi-
sions of the Law of Ukraine of September 16, 2014
Ne 1682-VII «On the Purification of Power» and
check for compliance with the requirements of
part one of Article 8, Article 61, part one, item 5 of
part five of Article 126 of the Basic Law of Ukraine
and recognize as unconstitutional (are unconsti-
tutional), the provisions of item 6 of part one, item
2 of part two, item 13 of part two, part three of
Article 3 of the Law of Ukraine of September 16,
2014 Ne 1682-VII «On the Purification of Power».

October 23, 2015 the constitutional Court
of Ukraine has postponed indefinitely consider-
ation of a question on constitutionality of certain
provisions of the Law of Ukraine «On the Purifi-
cation of Power». The first session in this case on
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two constitutional concepts and Supreme Court
of Ukraine and representation of 47 people’s
deputies of Ukraine in the constitutional Court
of Ukraine held on 16 April 2015, however, the
trial was postponed. The next meeting of the
constitutional Court of Ukraine on this issue be-
gan on 22 October 2015, but on October 23, 2015
the consideration of the question postponed
again. This decision the Chairman of the consti-
tutional Court of Ukraine Yuriy Baulin explained
that the CCU should examine the question of
admissibility of the petition of the representa-
tive of the Verkhovna Rada of Ukraine, people’s
Deputy. Sobolev, 22 October 2015 about removal
of the Chairman and six judges of the constitu-
tional Court from reviewing this issue because
they themselves fall under the lustration law.
Only after that, on the date of consideration by
the Constitutional Court of Ukraine the case will
be announced later. The constitutional Court
of Ukraine should review the provisions of the
law of Ukraine «On the Purification of Power»,
which refers to the prohibition to hold public
office, the authorities of the presidency. Yanu-
kovych, including the judges who took action
against participants Bromide in late 2013 or ear-
ly 2014 At the conclusion of the Supreme Court
of Ukraine of 20 November 2014, part of the
lustrating the provisions of the act reverses the
effect of the legislation, which is a violation of
the Constitution. In addition, representatives of
the Supreme Court of Ukraine is also concerned
about establishing the fact of work of a civil ser-
vant in a position as grounds for dismissal with-
out consideration of the lawfulness or unlawful-
ness of actions of the official in the performance
of their official powers, that is, without proof of a
crime. The Judge Of The Constitutional Court Of
Ukraine N. Chaptala noted that these provisions
of the law indicate a part of Ukrainian lawyers
who were interviewed, the constitutional Court
of Ukraine. Another part of them refers to the
European practice: in the Czech Republic and in
some EU countries, the lustration law had the
opposite effect: it provides for liability for itself
only through the cooperation with the previous
government, that is called in the law the offense
committed, when this law did not exist.

The decision of the constitutional Court of
Ukraine on this issue today, expect all sectors of
society. Those who endorses and strongly con-

tributes to the process of lustration, waiting for
the constitutional Court of Ukraine support their
efforts along the way. Those who oppose (not so
much the process of lustration as such, as the
forms and means of its implementation) — believe
that the constitutional Court of Ukraine should
make the decision that will be the basis for pro-
tection from “such” lustration. And even ordinary
members of society who are most deeply imbued
with the process of lustration, hope to hear the
decision of the constitutional Court of Ukraine is
a clear message as to which direction will come
into the process of cleansing of power in Ukraine.

March 2, 2020 became aware of the planned
review of the constitutionality of the Law «On
the Purification of Power», but its consideration
was again postponed. The situation is compli-
cated by the fact that individuals who got under
lustration, began to challenge this decision in
administrative court. Moreover, the European
court of human rights has found a violation of
the rights lustrated to a fair trial due to excessive
timing of the trials relative to their release. Five
Of The Claimants (V. Would. Fields - the First Ap-
plicant, D. V. Bacalov — the Second Applicant, A.
A. Yas — Third Applicant, G. A. Jakubowski - the
Fourth Complainant, S. I. Bondarenko - the Fifth
Applicant) had applied to the European court of
human rights complaining of violations with re-
spect to them of article 8 of the Convention due
to the dismissal from office of the public service
in the course of lustration; the first three Appli-
cants further complained of a violation of article
6 of the Convention due to failure to observe the
reasonable time of court proceedings; the Sec-
ond Applicant also complained under article 13
of the Convention. Despite the similarity of the
statements, the European court of human rights
has considered them in the same solution.

The applicants dismissal according to the
law of Ukraine «On the Purification of Power»
he held the positions of public service. At the
time of the dismissal of the First Applicant held
the position of head of the organization of work
with documents of the Prosecutor General of
Ukraine, the Second Applicant is the first Dep-
uty chief of investigative management of finan-
cial investigations of regional management of
the Ministry of revenue and duties of Ukraine,
the Third Applicant — the Deputy Prosecutor of
the region, the Fourth Applicant - the position
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of chief of city Department of the State tax in-
spection of Ukraine, the Fifth Applicant, the post
of Deputy head of Department of agroindustrial
development of regional state administration.
On the basis of according to the law of
Ukraine «On the Purification of Power» the first
three Applicants were dismissed in 2014, Fourth
and Fifth Applicants in 2015, the Applicants
turned to the courts with claims for reinstate-
ment; proceedings of the first three Complain-
ants was suspended until the Constitutional
Court of Ukraine the question of the constitu-
tionality of the law of Ukraine «On the Purifica-
tion of Power»; in satisfaction of the claims of
the Fourth and Fifth Applicants were denied.
The European court of human rights
stressed that an effective remedy should func-
tion without excessive delay, and acknowledged
that in the cases of the first three Applicants for
the submission of claims in the administrative
courts in conjunction with the procedure of the
constitutional Court of Ukraine was an effective
remedy. According to the national legislation,
the constitutional Court of Ukraine had to con-
sider the constitutionality of the Law of Ukraine
«On the Purification of Power» for 3 months.
The European court of human rights found
that the interference in the private lives of all the
Applicants (article 8 of the Convention) was not
necessary. The European court of human rights
noted that the basis for the dismissal of the Appli-
cants was the fact of working in the public service
during Viktor’s Yanukovych presidency; in addi-
tion to the dismissal of the Applicants were pro-
hibited from holding positions of public service for
a period of 10 years, and information about them
was made public on the Internet registry. The Eu-
ropean court of human rights stressed that these
measures had a very serious impact on social and
professional reputation of the Applicants, who
worked many years in public service, lost exist-
ing awards and future prospects; these measures
were extremely restrictive and broad in scope.
The European courtofhumanrightsstressed
that the lustration may not be used for punish-
ment, retribution or revenge, and had to restore
the credibility of public institutions. The Europe-
an court of human rights stated that enshrined
in the Law of Ukraine «On the Purification of
Power» principles (including the presumption
of innocence and individual responsibility) off-

set by other provisions. The European court of
human rights has expressed doubts as to the le-
gitimate purpose of the intervention, and after
analyzing all the circumstances, found that the
perfect interference was not necessary in a dem-
ocratic society, was not proportional (in particu-
lar, the European court of human rights drew at-
tention to the fact that the basis for the dismissal
of the Applicants was not a specific criminal ac-
tions, and that they occupied positions of public
service during Viktor’s Yanukovych presidency).

According to article 2 of the Law of Ukraine
“About implementation of decisions and appli-
cation of practice of the European court of hu-
man rights” (Law of Ukraine “On Enforcement
of Judgments and Application of the Case Law
of the European Court of Human Rights”, 2006),
the decision is binding on Ukraine under article
46 of the Convention.

In this case, the constitutional Court of
Ukraine can not get together and resolve this issue.

Such processes in post-Soviet countries lus-
tration (lat. lustratio — “purification by sacrifice”).
Similar processes occurred in Western Europe af-
ter the second world war (denazification), which
aimed to limit the legal status of certain catego-
ries of citizens to protect public interests.

The Lustration means “purification”, and
it allows “to exclude persons who lack integri-
ty (even judges) from public institutions”. Lus-
tration is a tool of transitional that applies after
the transition from dictatorship to democracy to
protect democracy against a possible return trip.

Lustration is to limit the rights of certain
categories of persons to hold certain positions in
state public service, including the limitation of
the right to be elected to a certain position.

The problem also arises when it comes to
people who hold “protected” positions in inde-
pendent authorities. A clear definition of the
narrow range of grounds for dismissal in this
case is a guarantee of independent and objective
activity of such a body. This applies to judges.
The grounds for their dismissal are exhaustive-
ly defined by the Constitution, and therefore the
procedure defined in this law does not meet the
criteria of independence and raises doubts. This
procedure essentially undermines the function-
ing of such independent oversight institutions
and creates a clear conflict between the execu-
tive, the legislature and the judiciary.
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According to the Venice Commission, “Lus-
tration procedures, despite their political nature,
should be designed and carried out only by legal
means, in accordance with the Constitution and
taking into account European standards con-
cerning the rule of law and respect for human
rights. If this is followed, lustration procedures
can be compatible with a democracy based on
the rule of law” (CDL-AD(2009)044, § 149).

European standards in the field of lustration
mainly stem from three sources: the European
Convention for the Protection of Human Rights
and Fundamental Freedoms (in particular Arti-
cles 6, 8, 10 and 14, Article 1 of Protocol No. 12)
and the case law of the European Court of Human
Rights. the European Court of Human Rightsin a
number of cases relating to the relevant legisla-
tion adopted in Slovakia (ECtHR, Turek v. Slova-
kia, application Ne 57986/00, 14 February 2006),
Poland (ECtHR, Matiek v. Poland, application Ne
38184/03, 30 May 2006, ECtHR, Luboch v. Poland,
application Ne 37469/05, 15 January 2008, EC-
tHR, Bobek v. Poland, application Ne 68761/01, 17
July 2007, ECtHR, Schultz v. Poland, application
Ne 43932 / Lithuania, ECtHR, Sidabras and Jiau-
tas v. Lithuania, applications NeNe 55480/00 and
59330/00, 27 July 2004, ECtHR, Rainis and Gaspar-
avicius v. Lithuania, applications NeNe 70665/01
and 74345 / 01, 7 April 2005, ECtHR, Zickusi v.
Lithuania, application Ne 26652/02, 7 April 2009,
Latvia (ECtHR, Zdanok v. Latvia). , 58278/00, 16
March 2006, ECtHR, Adamsons v. Latvia, applica-
tion Ne 3669/03, 24 June 2008) and more recently
in Romania (ECtHR, Naidin v. Romania, applica-
tion Ne 38162/07, 21 October 2014); case law of
national constitutional courts (Lustration case
law in the Venice Commission’s); Resolutions of
the Parliamentary Assembly of the Council of
Europe, namely Res. 1096 (1996) on measures
to eliminate the legacy of the former commu-
nist totalitarian systems and Res. 1481 (2006)
on the need for international condemnation of
totalitarian communist regimes. PACE in Res.
1096 (1996) cited the Guidelines for Compliance
with Lustration Law and Similar Administra-
tive Measures with the Rule of Law-Based State
(“Lustration Guidelines” or “Guidelines”) as a
reference. Thus, the right of equal access to (or
equal opportunities to serve in) public office as
such is not guaranteed by the ECtHR, but follows
from the right not to be discriminated against on

the basis of political conviction (Article 14 in con-
junction with Article 10 of the ECHR or Article 1
of Protocol 12). In addition, the right of access
to the civil service is recognized in international
law (Article 21 (2) of the Universal Declaration
of Human Rights - “Everyone has the right to
equal access to the civil service in his country”
- and Article 25 lit. c.) ICCPR - Every citizen must
have the right and the opportunity, [...] without
unreasonable restrictions: [...] to have access on
general terms of equality to the civil service in
his country”. The right to participate in the man-
agement of state affairs, in all all-Ukrainian and
local referendums, to freely elect and be elected
to public authorities and local self-government
bodies, as well as the right to access civil service
and service in local self-government bodies are
also enshrined in Article 38 of the Constitution
of Ukraine.

European standards for lustration proce-
dures are, in particular: guilt must be proved in
each case; the right to defense, the presumption
of innocence and the right to appeal to a court
must be guaranteed; on the one hand, the var-
ious functions and objectives of lustration must
be respected, namely the protection of the new
democracy, and on the other hand, criminal law,
which means the punishment of the people of
persons whose guilt has been proved; lustration
must meet strict time limits for both the period
of its validity and the period to which it applies.

Of course, Lustration Laws are always a
mixture of a legal act and a political document.
An appropriate balance needs to be struck be-
tween these two elements if the Lustration Law
is to serve its important role in establishing the
rule of law in the country.

It should be noted that the constitutional and
legal responsibility is realized in the field of polit-
ical relations, which confirms the relationship be-
tween law and politics. Constitutional and legal
responsibility should be imposed only in the case
of recognition of the existence in the action of the
subject of constitutional and legal relations of the
legally established composition of the constitu-
tional tort. This is the basis for distinguishing be-
tween constitutional and political responsibility.

Political responsibility has no signs of legal
responsibility. In particular, the constitutional
and legal responsibility is subject to the basic
principles common to all types of legal respon-
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sibility: justice, humanism, legality, inevitability
of punishment, guilt of an act that is not inher-
ent in political responsibility.

Third, compliance with the rules of political
responsibility is ensured not by means of state
coercion, but by measures of public, including
political influence, negative public assessment,
and so on.

Fourth, the constitutional-legal liability
may occur only if the act of the subject has all
the elements of a constitutional tort. If there is
no fault, then the use of constitutional and legal
responsibility is impossible, however, to such
entity it is possible to apply the measures of po-
litical responsibility.

Fifth, the application of constitutional law
sanctions always strictly regulated and takes
place according to the statutory procedure, the
deviation from the requirements of procedural
rules is not allowed. Political responsibility may
be imposed in a more simple manner, without
complying with legal formalities.

So, the political and constitutional-legal re-
sponsibility are not identical. Political responsi-
bility for the scope is broader than the constitu-
tional-legal responsibility and relates to the last
both generic and specific phenomenon.

Constitutional and legal responsibility, po-
litical responsibility, but not any, but one that
acquires constitutional forms. To avoid the trans-
formation of the constitutional and legal respon-
sibility of the legal institution into an instrument
of political struggle, the implementation of meas-
ures of constitutional and legal responsibility
should be limited to a constitutional legal order.

The idea of democracy involves a constant,
continuous relationship between civil society
and government. The peculiarity of this relation-
ship lies in the fact that civil society in a democ-
racy is primary, the total premise of the legitima-
cy of state power (article 5 of the Constitution of
Ukraine), which is designed to perform a varie-
ty of functions to meet his needs and requests.
Otherwise, the civil society addresses the ruling
political forces from power, replacing them with
others. It looks like the institution of the political
responsibility of those in power to civil society.

What kind of responsibility is mentioned
in the Law of Ukraine «On the Purification of
Power»: political, constitutional and legal or
some other? The Law of Ukraine “On Purifica-

tion of Power”, which is being considered by the
Constitutional Court of Ukraine, has its effect
on top officials of the presidency of V. Yanuk-
ovych and judges. But judges, according to the
principle of separation of powers, must be held
accountable under a special procedure. Since
the independence and fairness of justice are en-
sured by independent judges, their independ-
ence, in turn, as provided by the legislature, is
largely the result of granting immunity. The
form of responsibility of judges should in no
way restrict the independence of the judiciary.
The Law on the Purification of Power plac-
es the responsibility for inspecting judges on the
chairmen of the respective courts. For the sake of
division of powers, the procedure of scrutiny by
decentralized supervisory bodies should not apply
tojudges. However, if the information provided by
a judge in accordance with Article 13, paragraph
13, is inaccurate, the body must send a report to
the Minister of Justice, who submits it to the High
Council of Justice (now the High Council of Justice)
and the High Qualifications Commission of Judges.
However, according to the Constitution, the High
Council of Justice may not be bound by this pro-
posal and must assess the merits of each case.

The grounds for termination of judicial pow-
ers can be divided into two groups: the first group
includes objective obstacles to the further perfor-
mance of official duties of a judge (paragraphs 1, 2,
3,7,8,9, paragraph 5 of Article 126 of the Constitu-
tion of Ukraine), the circumstances of the second
group are directly related to the offenses commit-
ted by the judge (paragraphs 4, 5, 6, paragraph 5 of
Article 126 of the Constitution of Ukraine), name-
ly: violation by the judge of the requirements of
incompatibility; violation of the oath by a judge;
entry into force of a conviction against him.

Evaluating the above situation, it is worth
noting that the constitutional responsibility
of judges is highly political, which borders the
pressure on the court related to the considera-
tion of a particular case. For today the current
legislation of Ukraine concerning the applica-
tion of such measures of constitutional legal
responsibility of judges as dismissal from office
in connection with violation of oath, failure to
comply with the requirements concerning the
incompatibility or the entry into force of convic-
tion against a judge, there is uncertainty in the
settlement procedures for its implementation.
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The Constitution gives the power of dismissal of
a judge — including in the procedure of bringing
to legal responsibility — the authority which he
was elected or appointed.

Moreover, Lustration the law imposes
liability for acts which, at the time of its Com-
mission was not wrongful. The prohibition of
retroactivity and the principle of nulla poena
sine lege expressly provided for by the consti-
tutions of most States that adopted the law on
lustration. Under those principles, no one can
be recognized in the offense, if in accordance
with applicable at the time of committing the
act of domestic or international law it was not
considered illegal. Violation of the principle of
non-retroactivity of the law were marked by the
bodies of constitutional control in Poland, Czech
Republic, Hungary, Slovenia, and Slovakia. The
principle of non-retroactivity in time of legal
acts contained in article 58 of the Constitution of
Ukraine and exalted from the status of doctrinal
principle at common law. It implies that you can
not have any retroactive effect of legal norms
that establish new rights and duties or prohibi-
tions, because the violation of such rights, fail-
ure to comply with such obligations, the viola-
tion of these prohibitions will always be a new
species, a new “composition” of offenses.

In Ukraine, the Law on the Purification of
Power was adopted by the Verkhovna Rada on
September 16, 2014, signed by President Poro-
shenko on October 9, 2014, published in the Of-
ficial Gazette on October 15, and entered into
force on October 16, 2014. According to the
judgments of the European Court of Human
Rights in the cases of Zdanok v. Latvia, Sidabras
and Jiautas v. Lithuania, Mathieu v. Poland, and
PACE Resolution Ne1096, lustration is contrary to
the legal principle of retroactive effect. In or-
der to respect human rights, the rule of law and
democracy, lustration must strike a fair balance
between “protecting a democratic society on the
one hand and protecting the rights of individu-
als on the other” (ECtHR, Zhdanovska v. Latvia).

The European Court of Human Rights has
repeatedly drawn attention to the imperfection
of current legislation in Ukraine and the need to
adhere to the principle of legal certainty. Thus,
the judgment of 6 November 2008 in the case of
Yeloyev v. Ukraine states as follows: “The Court
considers that there is no clear statement of pro-

visions as to whether it is possible to properly
continue (if so, under what conditions) the appli-
cation at the stage judicial review of a pre-trial
detention measure chosen for a specified period
at the pre-trial stage does not meet the criterion
of “predictability of the law” for the purposes of
Article 5 § 1 of the Convention. The Court also
recalls that a practice which has arisen in con-
nection with a legislative gap which requires a
person to be detained for an indefinite and un-
foreseeable period in circumstances where such
detention is not provided for by any specific pro-
vision of law or any court decision is itself con-
tradicts the principle of legal certainty, which is
implied by the Convention and which is one of
the main elements of the rule of law”.

In paragraphs 51 and 56 of the judgment
in “Shchokin vs Ukraine”, the European Court
of Human Rights stated that, referring to “the
law”, Article 1 of Protocol No. 1 to the Conven-
tion referred to the same concept as in other
provisions of the Convention. “Spaceks.ro v. The
Czech Republic” (Spaceks.rov The Czech Repub-
lic), Ne 26449/95, § 54, 9 November 1999). This
concept requires the quality of the law, requir-
ing it to be accessible to stakeholders, clear and
predictable in its application (see Beyeler v. Italy,
Ne 33202/96, § 109, ECtHR 2000). Even assuming
that the interpretation of those rules by the do-
mestic authorities was correct, the Court is not
satisfied with the general state of national law in
force at the time in the present case. The Court
notes that the relevant legal acts clearly contra-
dicted each other. As a result, national authori-
ties have, at their own discretion, taken opposing
approaches to the correlation of these legal acts.
In the Court’s view, the lack of the necessary clar-
ity and precision in national law, which provid-
ed for the possibility of differing interpretations
of the issue in question, violates the “quality of
law” requirement of the Convention.

In the judgment “Lyubokh v. Poland”, the
ECtHR emphasizes that the lustration procedure
cannot serve as a punishment, as it is the prerog-
ative of criminal law. If the provisions of national
law allow for the introduction of restrictions on
the rights guaranteed by the Convention, such
restrictions must be sufficiently individual. In
addition, lustration procedures must meet acces-
sibility criteria, and lustration cases must comply
with all fair trial standards and the requirements
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of Article 6 of the Criminal Procedure Convention.
In particular, the person subject to lustration must
be provided with all the guarantees inherent in
criminal prosecution. Such guarantees must first
and foremost be the presumption of innocence.

Thus, in my opinion, certain provisions of
the Law of Ukraine “On Purification of Power”
contradict the principle of individual responsi-
bility provided for in Article 61 of the Constitu-
tion of Ukraine.

In understanding the modern theory of
constitutional control in Ukraine, the concreti-
zation of terms and concepts that characterize
constitutional judicial control gives grounds to
characterize it from the standpoint of “divided
justice”, when in accordance with the compe-
tence of the Constitutional Court of Ukraine its
powers are related exclusively to judicial control
“Legality”, which is inherent in the jurisdiction
of public law disputes in administrative courts.
In Ukraine, the volume of critically contradicto-
ry public-law relations has grown rapidly in re-
cent years, when the legal acts of the Verkhovna
Rada of Ukraine, the Government and the Presi-
dent of Ukraine are challenged.

Conflicts in the field of lustration procedures
have exacerbated the question of the boundary
between the procedures of constitutional and
administrative proceedings, which requires in-
creased attention not only to the proper use of
constitutional concepts and terms, as clarified
above, but also dictate the need to develop theo-
retical provisions on the conceptual issue - “pre-
sumption constitutionality ”, as the practice of
legislative regulation of public rule-making does
not yet accept this important principle in con-
ducting constitutional judicial review.

What would you like to pay attention to in
our study?

In the theory of constitutional control is not
the final opinion with relevant reasoning about
the problem, which is dictated by the necessity of
selection of the most appropriate (universal) the
principle that the “next” or “ previous” constitu-
tional control. Judges of the constitutional Court
with sufficient scientific research experience of
its own judicial competence in his numerous pub-
lications give no clear theoretical answers and
recommendations (ratings) to this issue. With
regard to the existing advantages and disadvan-
tages of one of these types of constitutional con-

trol, because the practical use of this theoretical
direction is confirmed by the fact that the practice
is ahead of theory, as to the constitutional com-
petence of the Court entered the citizen’s right to
appeal in constitutional proceedings unconstitu-
tional a law that abolishes or limits the rights and
freedoms of man and citizen. Amendments to the
Constitution of Ukraine (Section VIII and Section
XII) upgrade (upgrading the status of the consti-
tutional Court of Ukraine) aims to become effi-
cient and effective judicial body of constitution-
al control. Indeed, this explains the fact that the
Verkhovna Rada of Ukraine Law of Ukraine on
amendments to the Constitution of Ukraine seized
during the reform of justice in 2016 from the com-
petence of the constitutional Court of Ukraine the
authority to conduct an official interpretation of
the laws of Ukraine. At the same time was provid-
ed with a “compensation” to strengthen Supervi-
sory functions in respect of acts of Central bodies
of state power and therefore it cannot be exclud-
ed that, accordingly, the new Law of Ukraine “On
the constitutional Court of Ukraine” is possible
will appear among the questions subordinate the
constitutional jurisdiction of the control relative
to the “important large-scale public events” (we
are talking about administrative reform and T. L.).
Evaluated in the event of a dispute, it may also be
the validation of the results of voting of voters in
a national referendum, elections to Parliament,
when challenged, their outcomes and other is-
sues. If you take into account this circumstance,
when the corresponding case in the Supreme ad-
ministrative court of Ukraine considers a narrow
panel of judges, then it would be time for such a
case the constitutional Court would have to be
considered in plenary meeting, a complete proce-
dure for oral hearings and procedures of the con-
stitutional proceedings.

Attention should also be paid to the expan-
sion of preliminary constitutional control, when
it comes not only to review the constitutionality
of proposed amendments to the Constitution in
accordance with Articles 157 and 158 of the Con-
stitution of Ukraine, but also the constitution-
ality of international treaties submitted by au-
thorized legal entities to the Verkhovna Rada of
Ukraine. consent to their binding. The analysis
showed that only in the fifth year of its activity,
ie in 2001, a preliminary constitutional review
was carried out and an opinion was issued on
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the compliance of the Rome Statute of the Inter-
national Criminal Court with the Constitution of
Ukraine. In its opinion, the Constitutional Court
noted that the reservations directly deserve fur-
ther clarification, but this requires a stable plat-
form of “constitutional precautions”.

Conclusions and Further Research

The modern theory of constitutional judi-
cial control indicates such a feature of constitu-
tional proceedings, when the issues of admissi-
bility and sufficiency of grounds, evidence and
the existence of a real dispute in their entirety
are subject to review in the order of normative
control over constitutional submissions and
appeals. But this issue is often, as the analysis
shows, resolved by the court without the partic-
ipation of the subjects of the right to make such
petitions. At the same time, one circumstance
seems paradoxical, when the constitutional con-
trol remains outside the adoption of “negative”
decisions on formal legal circumstances formu-
lated by judges who are appointed to conduct
court cases. Thus, as evidenced by the practice
of constitutional judicial review, confirms the
generalized legal position for a theoretical con-
clusion: the effectiveness of the Constitutional
Court has not reached the required level of pro-
tection of the Constitution of Ukraine.

The scientific doctrine of constitutional
control, as a dynamic legal phenomenon should
not be deterred by traditional models and insti-
tutions of constitutional stability, steel canning
views on state-legal relations, which are still per-
ceived as a convenient and useful understanding
of power relations. Therefore, it is relevant, we
think, in modern conditions for constitutional
rights is the problem of “constitutional activ-
ism”. We are talking about the orientation of the
development of the legal system of the embodi-
ment of the values of the Constitution, as consti-
tutional legal science requires new approaches
and ideas that would have enriched the theory
of Constitution and constitutionalism, reflected
and deepened not only the legal but also the state
governance system based on democratic-social
orientation. It is impossible to leave without a
new understanding of constitutional review, the
principle of direct action of norms of the Consti-
tution and its role as the primary source of in-
dustry legislative and other legal regulation.

Thus, constitutional judicial control, which
is based on the constitutional provisions and
must ensure the protection of the Constitution of
Ukraine in doctrinal understanding has properties
state legal rule, intellectual perfection in the inter-
pretation of the Constitution of Ukraine and of its
institutional commitment, which gives grounds to
fill the scientific legal doctrine of knowledge re-
garding the “judicial constitutionalism”.

In our opinion, the lawmakers need to re-
spond to the decision of the European court of
human rights and the conclusions of the Venice
Commission, to consider the proposals of ex-
perts and to revise the provisions of the Law of
Ukraine «On the Purification of Power» to elim-
inated the need for consideration of the case by
the Constitutional Court of Ukraine. Otherwise,
the constitutional Court of Ukraine should de-
clare the Law of Ukraine «On the Purification
of Power» that does not meet the Constitution
of Ukraine and to implement the decision of the
European court of human rights.
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AHortauis

Y cmammi po3ansdaemobcs npouedypa KoHcmumyuiliHo2o cydy ma KoHcmumyuiliHuli KOHmpone y cgepi nio-
cmpaduii. Lii numaHHs po32i50aomecs Kpizb npusMy 8epxos8eHcmsa npasa, tio2o po3ymiHHs KoHcmumyuitiHum Cydom
Ykpainu y ceoili npakmuui. [idkpec1emecs, uio 3acmocy8aHHs NPUHYUNY 21aCHOCMI ma 8umo2 nid8uu,eHoi 21acHoCmi
NOSICHIEMbCA BAXUTUBICMIO CNPAs, W0 Po32/50GrMbCS KOHCMUMYUYiliHUMU Cy0aMu, @ Makox« pe3ynemamamu cydosoi
dignsHocmi. Y pUOUYHIL HAyui CKAAnacs cumyauis, Koau nozasdu HayKosuis Ha CymHicme cy008020 npouecy cynepe-
Ynu8i, W0 NOPOOdIYE pi3He PO3yMIHHS b020 NpAasoso20 A8UWA NPEOCMABHUKAMU Pi3HUX HAYKOBUX WKiA. Tpusanuli yac
npobnema cy0o4yuHcmea byna Hepo3puUBHO N0BK3aHA 3 po32/1I00M Kamez0pii Npouecy, cymmesa ides IKo20 Cymmeso
8NJIUHYNIA HA PO3YMIHHS MEX NPoUecyansHo20 3akoHodascmaa. KoHcmumyuitiHuli Cy0 sk EQUHUL 0peaH KoHCmumyu,iti-
HO-Cy008020 KOHMPOJIO MOXEe po32s0amucs K ocobausuli (op2aHiz08aHuli Ha 0epxasHili 0CHO8I), HOCIli iHmenekmy-
a/716HO20 NoMeHyiany meopidi KOHCMumMyuyitiHo2o0 npasd.

llopsid 3 yum 0emansbHO aHAMI3YEMbLCS NUMAHHS 00820CMPOK08020 po32aa0y KoHcmumyuyitiHum Cydom YkpaiHu
30KOHY, W0 8U3HAYAE rCcmpauir. JocnioneHHs NoN0BHKEMbCI MUM Gakmom, wio €sponelicbkuli cyd 3 npas AOUHU
3a ckapeamu 2pomMadsH YkpaiHu 8CmaHoeus nopyweHHs npasa alcmposaqux Ha cnpasednusuli cydosuli po3ensio depes
HAOMIpHUU 4ac HaUioOHAAbHUX npouecia W00 iX 38i/1bHEHHS. 3p0ONEHO BUCHOBOK, U0 3GKOH NPO IIOCMPAUito NOBUHEH
BUKOHY8aMU €800 Hal8axuiusiwly QYHKUiK y 8CMAHOBNEHHI 86pX08EHCMBA Npasa 8 KPdiHi.

KntouoBi cnoBa: koHcmumyuyiliHa npouedypa; 8epxo8eHcmeo npasa; KOHCMUMyUiiHUlG KOHMPoL; ACMpPayis;
npaso Ha cnpasednusuli cyd; Ykpaina; €CI1/I.
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