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MPO MOHATTA KOHCTUTYLIMHOCTI HOPMATMBHIX AKTIB
ON THE CONCEPT OF CONSTITUTIONALITY OF LEGAL ACTS

Serhii Riznyk
Docent, Candidate of Juridical Sciences, Docent of the Department of Constitutional Law of
Ivan Franko National University of Lviv, Ukraine

Ab stract | The article is devoted to clarifying the concept of constitutionality of legal acts. Despite its
particular importance, this problem remains not ultimately resolved in the constitutional and
legal doctrine. At the same time, the essence of the phenomenon "constitutionality of normative acts", as well
as the content and scope of the concept of the same name, can be fully revealed only after a preliminary and
step-by-step understanding of phenomenon of the constitution, the purpose and roots caused the formation of
the doctrine of constitutionalism, as well as practices of its usage in state-building and human rights activity by
active participants of public relations of different level and different societies. In the context of the research
topic the article examines scientific approaches of understanding the phenomenon of constitutionalism, con-
cepts of natural law and legal positivism. It is noted that the essence of the phenomenon of "constitutionality of
legal acts", as well as the content and scope of the concept is revealed through the competition of the Constitu-
tion as an act of primary power of the people and regulations (legal acts) as decisions of state bodies. The people,
entrusting their power to the state, nevertheless, forever reserve the right to control its correct implementation.
The author reveals the concept of constitutionality of a legal act and characterizes the concept of unconstitu-
tionality of a legal act. Particular attention is paid to such legal properties of constitutionality (unconstitution-
ality) of a legal act as its objectivity, along with the official constitutionality (unconstitutionality) and the pre-
sumptive constitutionality of legal acts.
Keywords: Constitutional Court of Ukraine, constitutionality of legal acts, constitutional control, doctrine
of constitutionalism, legal protection of the Constitution of Ukraine.

AHOTaLLiH CraTTsa npucBs4YeHa 3'ﬂcyBaHH}(3 MOHATTH KOHCTHTyuiﬁHOCTi HOPMAaTUBHUX aKTiB. O?.,Ha-

YyeHe MUTAHHs, He3BaXKaloyu Ha HOro 0CO6IMBY BaXKJIUBICTh, 3a/TMIIAETHCS JOChOTO/IH] OC-
TAaTOYHO HEBUPILIEHUM B KOHCTUTYLiMHO-NIPaBOBiN AOKTpUHI. [Ipy 1IbOMY, CyTHICTb SIBUIlIA «KKOHCTUTYI[il-
HiCTb HOPMaTHUBHUX aKTiB», K i 3MICT Ta 06CAr 0JHOMMEHHOI'0 NOHATTS, MOXKYTb OYTHU NOBHOLLIHHO PO3KPUTI
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TEMA | MDKHAPO/IHE CITIBPOBITHULTBO I KOHCTUTYLIIMHA IJEHTUYHICTb

JIMILE TMicJis NoNepejHbOro i HOeTanHOro OCMUC/AeHHS peHOMeHa KOHCTUTYL i, MeTH Ta nepuonpu4uH ¢op-
MyBaHHSl JOKTPUHU KOHCTUTYLiOHa/Ii3My, IPaKTUKH I BIPOBaJKEHHSA y Jlep>KaBOTBOPYY Ta MPaBO3aXHUCHY
JiIIbHICTh aKTUBHUX YYAaCHUKIB CYCIIJIbHUX BiJHOCUH Pi3HOTO PiBHA 1 pi3HUX CycHiabCTB. B cTaTTi focaimky-
I0ThCS HAYKOBI MiAX0AU 100 PO3yMiHHA GeHOMeHY KOHCTUTYLiOHa/MIi3My, KOHLIeNLi NpUpOoAHOro npaBa Ta
IOPUJUYHOTO IO3UTUBI3MY B KOHTEKCTI AOoCaiAKyBaHol TeMaTUKU. OKpeMa yBara npujijeHa KOHCTUTYLiliHO-
CTi, K iIMaHEeHTHIH XapaKTepUCTULi HOPMAaTHUBHOT0 aKTy B NPaBOBill ieprKaBi, 1110 BUIJIUBAE 3 cCaMoi 10ro npu-
pOAY Ta MOBHOBAXXEeHb OPraHy B3, SKUU KOTO NPUUHSAB (YXBa/UB). YXBa/IIOI0YU HOPMATUBHUH aKT, TAKHUU
Cy06’eKT BJIaJHUX IOBHOBAXXeHb Ma€ (MIPUPOAHO 3/jaTeH) 34iCHIOBATH JIMILIE Ty BJaaJYy, sKa MOXOJUTh Bif Ha-
poay - ii eguHoro MKepesa. Biaja, o He MOXOAUTD BiJ, HAPO/y, HAIOBHIOE HOPMAaTUBHUM aKT, IKUH IpUKAMa-
€TbCS1 Y TaKUM CNOCi6 HEMPaBOBHUM, HEKOHCTUTYLiIHHUM 3MiCTOM.

Kmwouosi caoea: Kouctutynitinuit Cy YKkpaiHy, KOHCTUTYLiHHICTh HOpMAaTUBHUX aKTiB, KOHCTUTYIIil-
HUM KOHTPOJIb, JOKTPUHA KOHCTUTYLiOHAJIi3My, IpaBoBa oxopoHa KoHcTuTy1il Ykpainu.

Ha cyyacHoMy icTopuuyHOMY eTali YKpaiHCbKHUU Hapo/ sIK MOJIiTUYHA Hallisl 3aBepIIyE CBill TpU-
Ba/Iul nepiof camoifseHTUdiKalil Ta cTaHOBJeHHS. O/IHi€I0 3 TPUTAMaHHUX XapaKTEPUCTHUK I[bOTO Mepi-
0y € BU3HAHHS CTiIMKOIO GiJbIIICTIO TpOMaJisiH YKpaiHU YHiBepca/bHUX PaBOBUX LIiHHOCTeH 3axigHol
UMBiJi3aLii y iX NoO€IHAaHHI 3 KOHCTUTYLIiHHUMHU LIiHHOCTSIMU HalliOHAJLHOTO MOPSAKY, B TOMY YMCJi U
iel 6e3CTOPOHHBOr0 KOHCTUTYI[IHHOTO KOHTPOJIIO i HATJIsSIAy 3a aKTaMH OpraHiB my6JiidHoi Biagy. [lopi-
BHIOIOYH 3 iHIIMMU KpaiHaMH, BUJAEThHCH, 1110 caMe B YKPAiHChbKUX peastisix MOCTiHHOr0 BUHUKHEHHS YU
He HalrocTpilux Ta HalliKaBillUX KOHCTUTYI[IHHUX Npo6seM i KOHOIIKTIB 1151 iies CbOro/iHi, 32 yMOBU
HaJIEXKHOTO MiZ[X0/ly, Ma€ IAHCH 3100y TH HOBY SIKiCTb. OTOXK, 3’ sICYBaHHS MOHSATTS i CYTHOCTi KOHCTUTY-
IIHOCTi HOpMAaTHBHUX aKTiB, OPUIUYHOI IPUPOU CUCTEMH ii 3a6e31eYeHHs], MeTO/0JIOTil OLliHIOBaHHS
HOpPMaTHUBHUX aKTiB Ha llpeMeT BianoBigHOCTI ix KoHcTUTyLii YKpaiHu € BKpail BaXK/IMBUM Ta aKTyaJlb-
HUM 3aBJJaHHAM HayKH i IPaKTUKH KOHCTUTYL[iHOTO NTpaBa.

[ly6sikaniéi Ha KOHCTUTYIIHHO-TPABOBY MPOo6JIeMaTUKY ChOTOIHI B YKpaiHi HeMasto, MpoTe He BCi
BOHH, 3aKOHOMIPHO, MalOTh OJHAKOBY HayKOBO-IIPAKTHUYHY LiHHICTb, a OKpeMi BiiBepTO BiJj3HAYAIOThCA
OGpaKoM 3MiCTOBHOI CUCTEMHOCTI, BHYTPILIHBOIO CyNepevIMBICTIO, HAJIMipHOO CKJIaJ|HICTI0O BUKJIAJy UM,
HaBIMaKH, HEJOPEYHHUMHU CIPOLIEHHAMHU CKJIaJHUX NMPo6JieM, HEOOEPEKHICTIO B CY/PKEHHSIX | BUCHOBKAxX
Toio. lle He cnpusie focsArHeHHIO MeTH (Micii) yKpaiHCbKOI KOHCTUTYI[iHHO-ITPAaBOBOI HAayKH — yTBEP-
JPKEHHS JOKTPUHU KOHCTUTYL[iOHAJi3My B HalliOHAJIbHY JlepKaBOTBOPYY NPAKTUKY YKpaiHU.

[ xo4ya 3a3HavyeHa MeTa OKM BU3HAaHA He BCiMa rajy3eBUMH BUeHUMY, ii 6e3a/bTepHATUBHICTb
MOCTYIOBO MPOSIBJISIETHCS B 3MiHI CTPYKTYPHU Ta 3MiCTy 6araTboX HAyKOBUX JOC/IiKeHb, B TOMY YHCJI U
THX, SKi CTOCYIOThCSI IUTAaHb 3a0e3Me4eHHs KOHCTUTYLIMHOCTI HOpMaTUBHUX aKTiB. CIIpHSIE I[bOMY i CTPi-
MKHUH PO3BUTOK 3aC00iB colliasibHOI KOMYHiKallil, ycBiZjoMJIeHHSI He06XiJHOCTI Gi/ibIIl ONTHMANbLHOTO BU-
KOPHCTaHHS iHTeJIeKTYaJIbHUX PeCcyPCiB AJis OCATHEHHS MaKCUMaJ/IbHOI epeKTUBHOCTI B AilJIbHOCTI Op-
rasiB my6J1ivHOI BJIaay i rpoMasiH YKpaiHu 1010 TOOY/I0BY NPaBOBOI, IEMOKPATUYHO] AepKaBu. B »xo-
PCTKUX KOHKYPEHTHHUX YMOBAax, @ TAaKOX MiJi MOCTIHHUM THCKOM FOCTPUX MOJIITUKO-NPaBOBUX BUKJIHUKIB,
Cy4YacHHUM COIiyM He rOTOBUH Gijibllle TOJIepYBAaTU HA/ITO «aOCTPAKTHY Ta OMUCOBY» IOPUCIPYeHIlilo, a
10 CyTi BUMArae BiJj HPUCTIB NPOAKTUBHOI, OPiEHTOBAHOI Ha pe3yJbTaT, HAYKOBOI | MPAaKTUYHOI AifAJIbHO-
CTi.

Ax BipHO BigzHauuB M. Ko3w6pa, B yMOoBaxX cy4yacHUX rJiobasisaliiiHux TpaHcopmaiiit cyTTe-
BOTO 3HaYeHHs HAOYBa€ He TiJIbKU 036pOEHHS MalbOyTHiX (Ta U TemepilllHiX TaKOX) IOPUCTIB TeOpeTHUU-
HUMH 3HaHHSIMH, a 1 GOpMyBaHHS y HUX HaBUKIiB CAaMOCTIMHOTO MHUCJIEHHS, BMiHHS TBOPYO 3aCTOCOBY-
BaTH HAaOyTi 3HaHHS B HOPMOIIPOEKTYBaJIbHili, HOPMO3aCTOCOBHIH Ta iHII M NpaKTUYHIN AisI/IBHOCTI, Bpa-
XYBaHHS CBITOTJISITHO-METO/N0JOTIUHUX MiX0/iB /10 3’siCyBaHHS OHTOJIOTIYHOI, eNicTeMOJIOTiYHOI Ta aK-
ciosioriyHO1 NpUPOAY MPaBa, HOro 0COBJIUBOCTEH SIK CIOCOOY IYXOBHO-MPAKTUUHOT'0 OCBOEHHS AiCHOCTI,
3B’A3KIiB i3 HAYKOIO Ta iHIMUMH popMaMH (CrIoco6aMH) CBITOCTPUUHATTS.!

1 Kosw6pa M. [IpyHIMNM paBa: METOA0JIOTIYHI MiJX04U 10 pO3yMiHHSI IPUPOAU Ta Kaacudikalii B yMoBax Cy4yacHUX IJo6aJi-
3auiiiHux TpaHchopmauiit. [ipaso Ykpainu. 2017. Ne 11. C. 150.
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BogHouac, sik 3BepTae yBary Il. PabiHoBHY, siKe 6 sIBUILlE HE BBAXKaJI0Ch PAaBOM, BOHO 3a3BHUYaH €
CKJIaJIHUM, 6araTopiBHEeBUM i 6araTorpaHHuM. ToMy npu Horo MisHaHHI Maike HEMOK/IMBO OXOMUTH Bi-
Jlpasy ¥ oJlHOYaCHO yci Horo rpaHi, nposiBY, cTopoHU. HaltuacTille foc/liAHUK He ocsiTa€ BCix Horo ejeMe-
HTIB, a 30CEPePKYETHC JIMIIe HAa TIKOMYCh OJJTHOMY 3 HUX i HepiZiko nmepebiibiye Horo 3Ha4yuMicTh. Hac-
JIIIKOM TaKol Mi3HaBaJIbHOI CUTYyalil CTa€E BUPISHEHHA JIMILE OKPEMUX IMPOABIB BiZIOBIAHOTO ABULIA, K,
MpOoTe, MPOTOJIOLIYITHCS «[IPAaBOM» 3arajoM, B yciii oro noBHOTI Ta 1jiJlicHOCTi.2 lle * cToCy€eThCs i mo-
HATTA “KOHCTUTYLiMHICTh HOPMaTUBHUX aKTiB” /i1 BUSHAUEHHS KOTO 060B’SI3KOBUM € 3aCTOCYBAaHHS
caMme iHTerpasibHOI0 migxoay, ijsicHOI i cHCTEMHOI HAYKOBOI MeTOA0J10Til. [HaKIlle BiiHaJeHHS HOoTro y3-
TO/I)KEHOTO 3MiCTY BUSIBUTHCSI HEIOCSPKHOK0 METOM0, OO TSKEHOH MePEelIKoAaMHy, 3yMOBJIEHUMH OBEPX-
HeBiCTIO, eni304UYHICTIO YU OJHOOIYHICTIO OC/IIJPKEHHS.

TakUM YMHOM, CYTHICTb SIBUI]A KKOHCTUTYIIHHICTh HOPMAaTUBHUX aKTiB», SIK i 3MiCT Ta 06cAr o/I-
HOWMEHHOTO MOHSATTS, MOXKYTh OYTH MOBHOI[IHHO PO3KPUTI JIUILE Mic/s NONepefHbOro i MOeTanHoro
ocMuUC/IeHHSI GeHOMEeHa KOHCTUTYIIiI, METH Ta MepIIONPHUYHH GOPMyBaHHS JOKTPUHU KOHCTUTYIiOHAI-
3My, IPAKTUKHU 1i BOPOBA/PKEHHA Y [ epKaBOTBOPYY Ta NPaBO3aXUCHY JAilJIbHICTb aKTUBHUX YYaCHUKIB
CyCIiJIbHUX BiJHOCHH Pi3HOTO PiBHA i pi3HUX CYCHIJIbCTB.

B KOHTEKCTI BUILLEBUKJIAAEHOI0, BaXKJIUBO Iepll 3a BCE MOTOLAUTUCH, LI0 CaMa «KOHLEMNLid KOH-
CTUTYLiOHAMi3My NOCTaJa 3 Teopii NpupoJHOTO MpaBa K aHTUTe3a peoJanbHill TUpaHii Ta ifeliHe 06-
IPYHTYBaHHS MPaBJliHHS, 060MeXeHOr0 BUIIMM 3aKOHOM. Takuii 3aKOH BUMaraB BU3HAUYEHHS PUJUYHUX
MeX Jlep>kaBHOI Bjaau».3 T. [066¢ BiAMiHHICTh Mi>k IPUPOAHIM i MO3UTUBHUM NPaBOM GpOPMYJIIOBAB TaK:
«IIpupoAHUMU 3aKOHAMH € Ti, AKi iCHyBa/Ik CIIOKOHBIKIB, iX Ha3WBalOTh He TiJIbKU NPUPOJHUMH, a K MO-
paJIbHUMU 3aKOHaMU. BOHU MiCTATh Taki YeCHOTH, K CIpaBe/JIMBICThb, HeylepePKeHICTh, i BCi Ti Aylue-
BHI SIKOCTI, fIKi CXWJISIIOTDb JIIOAUHY 0 MUpPY i MUnocepAs... [[03UTHUBHI 3aKOHU He iCHYBa/id OJ|BIYHO, a
CTa/IM 3aKOHAMHU 3aB/ISIKH BOJIi THX, XTO MaB BEpPXOBHY BJIaJly HaJl iHIIMMY, i BOHH a60 iCHYIOTb ¥ MUCHbMO-
Bill dopmi, a6o oBeieHi 10 BijloMa JItoJIeH ¥ AKINCH iHIIIH GpopMi, 1110 3p03yMiJio BUpaXKaE BOJIIO 3aKOHO-
JaBILisI».*

Ax BiazHauuB C. llleBuykK, noTpi6GHO BU3HATH, L0 Y NPUPOJi iCHYIOTh Ta BiI6YBalOThCSA B3aEMO-
MOB’sI3aHi MpolecH, I MOSICHEHHS IKMX HAyKOBIi GopMy.00Th 3aK0oHU Gi3uKH, XiMil Tomo. Te came
CTOCYETBhCS 3aKOHIB JIJACBKHUX, TOOTO THX, SIKi YXBaJIOKTHCS JIOAbMU A4 J0Jel. Y nporeci ix npuii-
HATTS 3aKOHO/|aBellb Ma€ BpaxOBYBaTU 3aKOHU MPUPOJU — IPUPOHE NIPABO, SIKe 3allepedye, 0 3aKOHHU
MOXYTb OYTH NPUHAHATI BUKJIIOYHO iMIIEpaTUBHUM LILJISIXOM, TOOTO aKTOM BUSIBJIEHHS JIIO/ICHKOI BOJIi, TA
MOXKe OYTH «BiIKPUTE» PO3YMOM CBi/JOMOI JII0 TMHMU.5

TakUM YMHOM, CYTHiCTh NIPUPOJHOTO IpaBa HEPO3PUBHO MOB’sI3aHAa 3 MPUPO/IHIMU TpaBaMHU JIt0-
JUHY, 11 CBITOCHIPUNHSATTSAM, CTaBJEHHSM /0 XKUTTH, 0 CEHCY BJIACHOTO iCHyBaHH#A, Miclif i poJii B aep-
’KaBi, 10 HACJIiIKiB CBOEI MOBEJiHKH B COLiyMi Ta BIJIMBY Ha HbOT0. BoiHOYac npupoaHi 3aKoHU (TPUH-
UM, 3aKOHOMIPHOCTI, MpaBuJjIa) il0Th HE3aJIEXKHO BiJi TOT'0, Y BU3HAE iX OKpPEeMHUH iHAMBI A, CYyCNJIbCTBO
abo gepxasa. | TyT iieThcs He npo ix Midosiorisaiiito, a Tpo colioJioriyHi 3aKOHOMIPHOCTI CTAaHOBJIEHHS],
PO3BUTKY i 3aHeNajly COiIbHOT i opraHisaljiif, cTBopeHuxX JoAbMU. CaMe TOMY Jiep>KaBU, 3aCHOBaHi Ha
HENPUPOJHUX NPUHIMUIIAX OpraHi3alil CyCliJIbHOrO »KUTTS, HEBU3HAHHI IPUPOJHUX NPaB CBOIX rpoMa-
JIs1H, IEPBHUHHOI BJIaJd HApOAY, iHIIKMX MPAaBOBUX I[iHHOCTEM, arpeCcMBHIN 30BHIIIHIN TOJITULi, 3aKOHOMi-
PHO NpYpeYyeHi Ha 3HUKHEHHS 3 NOJIITUYHOL KapTH CBITy. TUMYacoBe iCHYyBaHHS TaKHUX Jlep>KaBHUX YTBO-
peHb MOXe NiITPUMYBATHCS JiMIlle TPY6OI0 CUJIOK, PECYPCH SIKOI, paHO YU Mi3HO, BUYepNyrThcs. HeMu-
HY4YMU pOo3Bajl aBTOPUTAPHUX IMIIEPiil Y MUHYJIOMY € NPSMUM [J0Ka30M IbOMY Ta 3aCTEpPEKeHHAM Ha Mau-
OYTHE THM, XTO He BUSHAE OUEBUJHOTO.

2 PabinoBuy I1. M. OcHoBu Teopil Ta ¢inocodii npaBa: HaBY. es. noci6. JIbBiB, 2020. URL: https://apps.apple.com/ua/app/Teo-
pin/id1529424024

3 Bapa6aw 10. T, laxoBa L. I, €EBceeB O. I. Ta in. KoHcTuTyniiHa opucaukuis: nigpyysuk / 3a peg. 0. I'. Bapa6aua ta A. O. Ceui-
BaHoOBa. XapkiB: [IpaBo, 2012. C. 19.

4T066c T. JleBiadan a6o CyTh, 6y/j0Ba i TOBHOBaXKEHHS eP:KaBU LIepKOBHOI Ta cBiTChbKOI / mep. 3 anrJ. Kuis: Jlyx i Jlitepa, 2000.
C.2609.

5 [lleBuyk C. OCHOBM KOHCTUTYLiNHHOI opucnpyaeHuii. Xapkis: Koncym, 2002. C. 34.
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Xoua B. lllanoBas HaroJiouye Ha He 3aBX/A1 KOPEKTHOMY i KDUTUYHOMY CIPUHHSATTI 3MiCTY NeB-
HUX JIEMOKpPATUYHHUX 3a 3arajlbHUM CMUCJIOM ifiel, 30KpeMa, ijiell mpaBoBoOi AepxaBU i BEpXOBeHCTBA
npaBa. Ha iioro 1yMKy, Hepiiko CHpUUHATTS 1UX i/lell 03Havyae crpo6y HaB'A3aTH AOMO3UTHUBHICTb (KOH-
CTPYKIifl MpUMaTa npaBa Ha/i Iep>KaBol0 ) YM HAATIO3UTUBHICTD (FOCHATYpasli3M) paBa, po3’€HaHHS 3Mi-
cty i dopmu npaBa, IPOTUCTABJIEHHS IPaBa 3aKOHY. LIUM NpUHMKYETHCSA 260 HaBiTh iIrHOPYETHCA POJib
BUIIO] OPUJIMYHOI CUJIM 3aKOHY SIK Meplloi 3a iepapXxi€lo «migKoHCTUTYLiHHOI» popmu npaBa. Takuii mij-
Xijl, Ha IyYMKy BUEHOTO, € HENEPCINeKTUBHUM 3 N03UIlill popMyBaHHS CTPYHKOI Ta epeKTUBHOI CUCTEMU
NpaBa, BU3HAYEHHS YiTKHUX OPIEHTHUPIB Yy MpaB03acTOCyBaHHI®. K BiloMO, pi3Hi BiANOBIiAi HA MUTaHHA
PO HAsABHICTH i XapaKTep 3B’sI3Ky Mi’K MOPaJIJIIO i IpaBOM IMOB’s13aHi, 30KpeMa, 3 Bi/MiHHOCTSIMH MiX TH-
namu npaBopo3yMmiHHA. [IpeicTaBHUKY JieTicTcbkoro no3utusismy ([bx. bentawMm, /Ixk. OcTin, I'. Kesb3es,
. XapT, €. Bysiurid Ta iHuii) 3anepeyyoTh iCHyBaHHs He06xiZJHOT0 3B’I3Ky Mi>k MPaBOM i MOpaJL/Ito, TOAL
SIK MPUGIYHHUKY MPUPOAHOIO Ta iHTerpaTUBHOTO THUIIB nmpaBopo3yMmiHnua (. Pag6pyx, XK. Mapirten, [Ix.
®innic, [Ixx. Pous, P. Hosik, 10. Xa6epmac, P. Anekci Ta iHmii) y Ti#t uu iHIIil popmi BUSHAIOTH i 06IPYHTO-
BYIOTb TaKUH 3B’130K’.

HaTtowmicTb, ik BigzHauuB C. [lorpe6HsK, CbOroAHI NPUXUIBHUKN IOPUAUYHOTO MO3UTHUBI3MY i
MPUXUJIBHUKU IPUPOJHOTO NpaBa, He3BaXKal0UM Ha BUKOPUCTAHHS Pi3HUX MifCcTaB A4 JeriTuMalii, Mo-
XYTb JINTH 3roJiu U010 epesiKy OCHOBOMOJIOXKHUX MPUHIUITIB CydyacHOro npaga. lle nos’s3aHo 3 TUM,
1110, MOYUHAYHU 3 JApyroi noJoBUHU XX CTONITTS, GPOPMYEThCH CTillke MepeKOHaHHs, 1110 MO3UTHUBHE
MpaBO MaE€ BiJIMOBiJaTh IEBHUM MOpPAJIbHUM CTaHJIapTaM — CIIPaBeIINBOCTI, PiBHOCTI, CB060i, T'yMaHi-
3My Ta iH. lli 3aca/iu 3HaX0ASITh CBOE BiI0OPaXKEHHS B KOHCTUTYIiAX i MDXKHApOAHUX aKTax, [0 CBiAYUTH
MPO CBOEPI/IHY «KKOHBEPreHI[il0o» MPUPOJHOTO0 i MO3UTUBHOIO NpaBa. 3aB/IKU IbOMY 3HUKAE MiAIPYHTS
JUIS1 TOCTPOTo KOHQJIIKTY MiXK 3a3HaYeHHUMHU IIKOJIaMU NPaBOPO3YMiHHS MPU OIiHI[i TPaBOBOTO XapakK-
Tepy THUX YM iHIIKUX HOPMS.

TyT fOopeyHUM € 3BEpHYTHUCH [10 BBEIEHUX B OPUAUYHY JeKCuKy [. Pag6dpyxoM Takux TepMiHiB sk
«y3aKOHEHE HellpPaBO» Ta «Ha/[3aKOHHE MPaBO». «Y3aKOHEHUM HellpaBOM» BiH Ha3WBaB 0pOpPMJIEHE Y 3a-
KOH CBaBiJljig Bjaaau. HapzakonHnuM npaBoM y . Pagbpyxa BUCTynae Npupo/iHe MPaBo, IPUHLUIU IPU-
POJHOTO NpPaBa, L0 3aKPIIJIITh 3araJlbHOJMK/ACHKI [[IHHOCTI i caMi BUCTYNaKTh B CUJIy IIbOT'O NPaBo-
BUMH IiHHOCTSAMU®. ToXX po3BuBao4u HaBeJeHy AyMKY C. [lorpe6GHsKa, MOXKHA 3pOOGUTH BUCHOBOK, 1110
KOHCTUTYLIHHUNM KOHTPOJIb Ta HArJA[ i € HIMMU 3aco6aMU KOHBepreHIlil (Bif J1aT. convergo — 36MXKy-
BaTH, IOEIHYBATH) MPUPOAHOTO i NO3UTUBHOTO MPABa, 4 METOI TA Pe3yJIbTATOM iX BAAI0Or0 PyHKIiOHY-
BaHHS € MPaBOBi (KOHCTUTYIiMHI) 3aKOHH.

[likaBo, 1110 TOJIOBHOK OCOOJIMBICTIO MPHUPOHO-NIPABOBOr0 MUCJIEHHS HePiJko HA3UBAKOTh KPU-
THUYHE OIliHIOBaHHS MO3UTUBHOIO MpaBa 3 MOo3Ullii MopaJi (crnpaBeauBocTi). BucsiB “HecnipaBeyinBUi
3aKOH He € 3aKOHOM”, IKUU NpUNHUCy0Tb ToMi AKBIHCbKOMY, 4aCTO TJIyMadaTh SK IMiICYMOK IMO3UILii TpH-
pOAHOTO npaBa B3araji.l? TakuM 4MHOM, ified OLiHIOBaHHS aKTiB TO3UTUBHOIO IpaBa Ha peJMeT BiJmo-
BigHOCTI iX KOHCTUTYiT 3MiHIOE yCTa/leHU B IPUPOIHBO-IIPAaBOBOMY KOHTEKCTI KpUTepil BiZjmoBiHOTO
OIiHIOBAaHHS — 3 HEMMCAHUX MOPaJbHUX NPUHIUNIB (HacamMmnepe/ - cripaBe/iuBocTi), Ha KoHcTUTyI1iI0 -
B AIKi# (BiIKpUTO YU IMILIIIMTHO) 3aKPINJIEHO SIK 3a3Ha4YeHi MPUHIUIH (LiHHOCTI), TaK i 6iJIbII KOHKPETHi
MpaBUJIa MOBEe/iIHKY HAWBAXKJIMBIIIOTO CycmisibHOTO 3Ha4eHHs. OTOX, i 6ib1I cydacHe TBepPKeHHs “He-
KOHCTUTYILiHHUM 3aKOH He € 3aKOHOM” HabyBa€ I'PYHTOBHIIIOr0 3MiCTy, MOB’s13aHOT0 He 3 POpPMaTbHUMU

6 [llanoBas B. BepxoBeHCTBO 3aKoHY sk npuHuun Koncrutyuii Ykpainu. [Ipaso Ykpainu. 1999. Nel. C. 5.

7 Pa6inoBuu C.IL., TapHaBcbka M.I. [Ipo6sieMu MOpaIbHOTO OLIiHIOBAaHHS B CyOBiM mpakTULi YKpaiHU Ta pilieHHsX EBponeich-
KOT0 CyAy 3 IpaB JiloAuHU: MoHorpadis. [Ipayi /Iveiecvbkoi nabopamopii npas toduHu i 2pomadsiHuHa Haykoso-docaioHozo iHcmu-
mymy depxcasHozo 6ydisHuymea ma micyesozo camoepsadysanHs HayionanvHoi akademii npagosux Hayk Ykpainu / I1. M. Pa6ino-
BUY (roJsioB. pea.) Ta iH. JIbBiB: Cnosiom, 2017. Bun. 31. C. 15.

8 [Torpe6Hsik C. OCHOBOIIOJIOXKHI NPUHIIMIIY IpaBa: aBToped. Juc... i-pa puj. Hayk. Xapkis, 2009. C. 26.

9 BpaTtactok M. ®opmyia Pasbpyxa B KOHTEKCTI Cy4acHOr0 YKpaiHCbKOI'0 IPaBOBOTO PO3BUTKY. [Iy6aiuHe npaso. N2 2. 2014. C.
207-208.

10 lus. Teopis fepx«aBu i npaBa: nipyunuk. O. B. [lerpuiuuy, C. [1. [Torpe6Hsik, B. C. CMopoauHCcbKU#M Ta iH.; 3a pea. O. B. [leTpu-
muHa. Xapkis: [IpaBo, 2015. C. 89.
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[apamMeTpaMy, a 3 TPUBAJIMM i CKJIAJHUM LLIAXOM YTBEPPKEHHS B Jep>KaBHO-IOJITUYHUX NPAKTHUKAX
6e33anepeyHoi MoBaru /10 J0/ICbKOI riIHOCTI, MpaB i CBO6OA IIOAHUHHU.

T. [log0p0o>kHs 3BEpTAE yBary Ha HasiBHICTb /BOX Mi/IX0/iB /0 pO3YMiHHS MOHATTSA KOHCTUTYiN-
HOCTi MPaBOBHUX aKTiB: IPUPOJHO-IIPABOBOTO, B OCHOBI SIKOTO JIEXXUTH iiess IPUPOJHUX MPaB Ta CBOGOJ
JIIOIUHM | TPOMaJIIHMHA, TA I0O3UTHUBICTCBKOr0, 3TiIHO 3 AKUM NIPAaBOBi aKTH OLIiHIOIOTBECA Ha NIpeAMeT iX
BifimoBigHOCTI KOHCTUTYLIT 32 dopmMoto i 3mMicToM. [1if KOHCTUTYIIMHICTIO HOPMAaTHUBHO-NIPABOBHUX aKTiB
JOCJiAHULA po3yMie: IX AKICHY BJIAaCTUBICTb, 1Ka Ma€ BaXXJIMBe 3HAYeHHd B INIpoLeci peasizaLil HOpM
MpaBa; IPUHLHUI, SKUKA GOPMYIIOETHCS i IPOSBJISIETHCA B IIPOLeci 3'iCyBaHHS BiAOBIIHOCTI HOpM NpaBa
KOHCTUTYIII Ta XapaKTepHU3y€ Mi3HAHHA 00’ €KTUBHUX 3aKOHOMIpPHOCTEH i onocepe/KyBaHHSI IEBHUX CY-
CHiJIbHUX BiTHOCUH; 3araJibHy BUMOTY, SIKa XapaKTepPU3Y€E PeXHUM KOHCTUTYLiHHOI 3aKOHHOCTI; piBeHb i
CTaH/AApT KOHCTUTYIioOHa/i3allii, rapaHTilo 3a6e3neyeHHs MPaBOBOTO MOPS/IKY, JOTPUMAHHS NpaB i cBo-
6o0n JIIOAWHY i rpoMassHUHALL,

Ak Big3HauuB M. Ko3r06pa, cama eTumMoJiorisi cnpaBeaauBocTi (Bif jus — mpaBo, justitia - cnpaBes-
JIUBICTBb) CBIITYUTDH NPO Te, UIO i€ KKATEropis He TIIbKU MOPaJIbHA, K 3/1e6i1bLIOr0 MPUNHATO BBAXKATH,
a ¥ mpaBoBa, KA yOCOOJ/I0E HEPO3PUBHUM OHTOJIOTIYHUH 3B’SI30K MiXK npaBoM i Mopastio. [Hakie Ka-
Ky4H, CIPaBeJ/IMBICTD — Ile He 30BHILIHIH 110/10 TpaBa GaKTop, HA IKKM BOHO Ma€ OPiEHTYBATHCH, a KUOTO
aTpubyT, 6e3 IKOro NpaBo BTPavaE sIKiCThb MPaBa, IEPETBOPIOIOYUCH ¥ CBOIO MPOTHUJIEKHICTh — aHTUIIPABO
(HaBiTh ¥ dopMi 3ak0HY)»12. TAKMM YUHOM, BCTAHOBJIEHHSI HAsSIBHOCTi aHTUIIPaBa B 3aKOHAX Ta iHUIKUX HO-
PMaTUBHUX aKTaX, IPUMIMHEHHS HOro BIVIMBY Ha CyCHiJIbHI BIAHOCHUHHY i € TOCYTHIM 3aBJJaHHAM NPOLLECY
OL[iHIOBaHHS1 HOPMATUBHUX aKTiB Ha MpeAMET X KOHCTUTYLiHHOCTI.

P. ApHoJ/1b/, BIaJ10 NiAKPECJIIOE BiAMIHHY PUCY CY4aCHOT'0 KOHCTUTYL[i0HAJi3My — IOCUJIEHHS 3Ha-
YeHHS MpaB JIOJUHU Ta PO3BUTOK iHCTUTYTY KOHCTUTYIL[IMHOrO MPaBOCY//isl, OCHOBHHUM 3aBJJaHHAM
SIKOTO € 3aXHUCT KOHCTHUTYIIii, 0CO6JMBO MpaB, rapaHTOBAaHUX HEI, y TOMY YHCJI Bifi mocsraHb 3 60Ky 3a-
KOHO/1aBIIAA13, 3a BUCHOBKOM EBpomnelicbkoro Cyy 3 mpaB JIIOIUHY, B GiJIBIIOCTI BUIIA/IKiB TOJIOBHUMH iH-
CTPYMEHTAMHU BTiJIEHHS «CHiJIbHOI CIaIIIMHU» EBPONENCHKUX HAPO/IiB, [10 sikoi npeaM6by.ia KoHBeHIlji, 3-
IIOMIX IHIIIOTO, 3apaxOBYE i 8epxo8eHcmMa0 npasa, 10 CyTi, BACTYNAIOTh HalliOHa/IbHI KOHCTUTYLi1.14 Y KoH-
cTuTynil YKpaiHU TakuM eJleMEeHT «CIiJIbHOI Ca/II[MHU» EBPONENChbKUX HAPO/IB, K MpaBoBJaaaas (the
rule of law), y 3arasibHOMy BULJIsIZ{ — IK IPUHIIMII — BTiJIEHO Yepe3 I0pUANYHY GOopMyJ1y YACTHHHU MepuIoi
crarTi 8: «B YKpaiHi BU3HAETHCA 1 ji€ NPUHLUII BEpXOBEHCTBA NpaBay». CTaBLIU IOPUAUYHUM iMIIepaTH-
BOM HaliOHAJIbHOI'O NPABONOPAAKY, BiH Ha/JIeXXUTh A0 Ti€l IpyNu NPUHLMUIIB, U0 CTAHOBJATH 3acajy
YKpPalHCbKOTO KOHCTUTYLiMHOTO Jaay.15 Tox, He3BaXKaloyU Ha yci HasiBHI HeJoJ1iKH, Halla KoHCcTUTYyLis
3aKpiNJItO€ BUKJIIOUHO BaXKJIMBUN MPUHLIMI BEPXOBEHCTBA IpaBa: NpaBo BHUILe 3a MOJIITUKY, BUILE 3a i/je-
0J10Ti10, BUIIl€e 3a JIOLiJbHICTb... BipHO moMiueHoO, 1110 Bce JIificHO 3HaUHe i BeJIMKe 3aBX/AU HapO/KYEThCS
BaXKKO, 3 baraTbMa yCK/IQJJHEHHSIMU i IOTIM y CBOEMY iCHyBaHHi MpHpedeHe BiJICTOIOBATH CBOI iCTHH-
HiCTb i 36epiraTu YucToTy.16

11 TMlogoposxua T. C. [IpaBoBHii MOPSZIOK: TEOPETUKO-METOAOJIOTIYHI 3acaZii KOHCTUTYIiOHaMi3alil: JUc. Ha 3406y TTs HAyK. CTy-
neHd JoKT. top. Hayk. Kuis, 2017. C. 5.

12 Koswo6pa M. [IpuHIMny mpasa: MeTOA0JIOTiYHI MiIX0AM 10 po3yMiHHA MPUPOAU Ta KiaacHdikalil B yMOBax Cy4acHUX I106ai-
3aniiHux TpaHchopmaniit. [lpaso Ykpainu, 2017. Ne 11. C. 148.

13 ApHosbp P. [Ipuesnanna €sponelicbkoro Cowosy fo €Bpomneiicbkoi KOHBeHIiI PO 3aXKCT NpaB JIOJAMHU | OCHOBOMOJI0XKHUX
cB060/ i HAaCJiAKY [IbOr0 KPOKY J/Is CUTYaL|il B rajiy3i 0CHOBHUX IIpaB y EBponi. 3axucm npas 100UuHU 0p2aHamu KoHcmumyyiiHoi
tocmuyii: moscausocmi i npobsaemu iHdusidyaavHozo docmyny. Kuis: Jloroc, 2011. C. 84-89. lus. Takox: CkoMmopoxa B. CyznoBuii
KOHCTUTYL[{OHAJIi3M B acleKTi CiBBiJHOIEHHS KOHCTUTYILiHHOI Ta KOHBeHLiiHOI opucaukuii. Bichuk Koncmumyyiiinozo Cydy
Yxpainu. 2015. Ne 1. C. 42.

14 PilmeHHs €BponeicpKoro cyAy 3 npas JitoguHHU y cipasi «United Communist Party of Turkey And Others v. Turkey» Bizg 30 ciuns
1998 p. No. 133/1996/752/951. URL: http://hudoc.echr.coe.int/fre?i=001-58128.

15 Oxpema (po36ixkHa) aymka cyani Cepris ['osoBaToro y cnpasi 1010 KOHCTUTYLLiHHOCTI cTaTTi 368-2 KpuMiHa/IbHOI'O KOJAEKCY
Ykpainu (cnpaBa Ne 1-135/2018(5846/17) (Piwwenns Koncruryuiiinoro Cyay Ykpainu Biz 26 sitotoro 2019 poky Ne 1-p/2019).
URL: https://zakon.rada.gov.ua/laws/show/nb01d710-19#n2.

16 KopHees A. B., lllanoBan B. M. Ictopiss OcHoBHOTO 3akoHY (KOHCTUTYLiMHUM npouec B Ykpaini y 1990-1996 pokax). XapkiB:
®outio, 2011. C. 104.
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TEMA | MDKHAPO/IHE CITIBPOBITHULTBO I KOHCTUTYLIIMHA IJEHTUYHICTb

BignosigHo A0 4. 2 cT. 8 KoHcTuTyii Ykpainu, KoHcTUTYyLiS Mae HaWBUIIY WOPUAUYHY CUY. 3a-
KOHHU Ta iHIIi HOpMaTHBHO-NIPABOBi aKTU NPUKUMalOThCsl Ha 0cHOBI KoHcTuTyLii YKpaiHy i MOBUHHI Bif-
noBizaTu iii. CaMe 1ie MOJIOXKEHHS BUJIAETHCS KBIHTECEHI[i€I0 HOPMATUBHOTO i HAYKOBOTO MOHSTTS KOH-
CTUTYLIHHOCTI MPaBOBUX aKTiB, MiCTUTh B CO6i KOHI[EHTPOBAHY iZleo Heo6XifHOCTi 3a6e31eYeHHs Bep-
XOBEHCTBa HallioHaIbHOI KOHCTHUTYI, X04Ya i HEeZJOCKOHAJIOI TEKCTYaJIbHO, ajie, 6€3yMOBHO, 'PYHTOBAHOI
Ha OCHOBOIIOJIOXXHUX NPAaBOBUX, JIIOJAUHOLEHTPUYHUX NPUHIUANAX | LIHHOCTSX.

OTxe, CyTHICTb IBUILA «KKOHCTUTYLiMHICTh HOPMAaTUBHUX aKTiB», K 1 3MiCT Ta 06¢cAr LbOTO MO-
HATTSA PO3KPUBAETHCA Yepe3 KOHKypeHLit0 KOHCTUTYLiI Ik aKTy TepBUHHOI BJIaZy HApoAy Ta HOpMaTH-
BHUX aKTiB, IK pillleHb OpraHiB JepxaBu. Hapoj, 10BipsA0YM CBOIO BJIaZly AeprKaBi, TUM He MeHIIe, Ha3a-
BX/IY 3aJIM11Ia€ 32 CO6010 MPaBO KOHTPOJIIO 32 il KOPeKTHUM 3/iiCHeHHM. [HaKIlle IeMOKpaTisl CTa€E TUM-
YaCOBUM, HEMIEBHUM SIBUILEM, [le BEpXOBEHCTBO BJIa/IU NTapJlaMeHTY, Ipe3ruieHTa YU HaBiTh CaMOro Ha-
poAy B 6yAb-SIKMH Yac PU3UKYE MePePOCTH B IUKTATYPY.

Catig moroautHch i 3 0. BopuciaBcbKo10, 110 iCHYBaHHS KOHCTUTYIiHHOI IOpHUCAMKIIii 6Ge3mocepe-
JIHbO TIOB’sI3aHe i3 CUCTEMOI0 KOHCTUTYIiIHHOI leMoKpaTii. bisibilie Toro, Mi>k MMM SIBUILIAMU iCHY€E ABOC-
TOpPOHHIH 3B’s130K. Tak, HeoO6MeKeHa MapIaMeHTChbKa JIeMOKpPaTisi MOXKe OYTH CBaBiJIbHOIO, HABITh SIKIIO
BOHA JIETITHMi30BaHa 3araJbHUMH BUOOpaMu. Jlville 32 YMOBH iCHYBaHHS peaJlbHUX KOHCTUTYLIMHHUX 32a-
c006iB ii 06MexxeHHs, OJIHUM i3 IKUX € KOHCTUTYIIillHa I0PUCAUKILif, IeMOKpaTisl He 3arpoXye iHAUBiAya-
JIbHI} cBOOO/Ii Ta OCHOBOIIOJIOXKHUM IIpaBaM JIJAWHU. 3 iHIIOTO 60KY, AJ14 1i GYHKI[IOHYBaHHS KOHCTUTY-
IifiHa IOPUCIUKILiA MOTPebye AeMOKpaTiil?.

Tox, B ifjeasi, KOHCTUTYLiAHICTb € IMAaHEHTHOIO XapaKTePUCTUKO0 HOPMAaTUBHOIO aKTy B IIpaBo-
Bill lepkaBi, BUILJIMBAE 3 caMoi MO0 NPUPOAY Ta CYTHOCTI Cy0’€KTa BJIaIHUX IOBHOBAXKEHb, AKUM yXBa-
JIUB BiAinoBiAHUM aKT. [IpHiiMatoyu HOpMaTUBHUM aKT, TAKUHM Cy0’€KT NOBUHEH (IPUPOAHO 3/]aTeH) 3/iHi-
CHIOBATHU JIMLIE Ty BJAAY, AKa OXOAUTH Bif HapoAy - 1i €AuMHOrO Jxxepesa. Biaja, 10 He NOXOAUTh Bij
HapoJy, HAalOBHIOE HOPMAaTUBHUM aKT, AKUN NPUUMAEThLCA 3 Il 3aCTOCYyBaHHAM, HEIPaBOBUM, HEKOHCTH-
TYLiAHUM 3MicTOM. 3a3HaYeHe OXOIJIIOEThCS MOHATTAM «06 €KTUBHA KOHCTUTYLiHHICTh (HEKOHCTUTY-
[[illHICTh) HOPMATUBHOI'O aKTy», Ha BCTAaHOBJIEHHS SIKOI i Ma€ 6yTU cnpsIMOBaHa AiJIbHICTb Cy6'EKTIB
KOHCTUTYIiHHOTO KOHTPOJIIO i Har/isAAy. JIuiie mic/is iboro BiZIMOBiIHI Cy0’EKTH MOXKYTb MEPEXOIUTH J10
3axO0/IiB L[0/0 MOAAIBLIOT0 3a6e3neYeHHsI KOHCTUTYIIMHOCTI HOPMAaTHUBHOTO aKTy YU YCYHEHHS HeraTu-
BHOI0 BIJIUBY Ha CYCHiJibHI Bi/[HOCUHHU, CIPUYUHEHOT0 MOTO HEKOHCTUTYIilHiCcTI0. HaTOMicTh HeKOHC-
TUTYLiHHICTP HOPMAaTUBHOI'0 aKTy SIK MOro 06’€KTHBHA BJIACTUBICTb € HOPMATUBHHUM JiepeKTOM, 1[0
3AiMCHIOE LIKIZAJTMBUN BIVIMB Ha QYHKLIOHYBAHHA JiepKaBH, CIOTBOPIOE ii MPU3HaUYEeHHS, CTBOPIOE Hebe-
3MeKy JJ1A IeMOKpaTii, BepXOBEeHCTBA paBa i paB JIKUHHU.

OTxe, 06’ekMUBHY KOHCTUTYLiHHICTh (HEKOHCTUTYLiHHICTB) CJIiJi pO3yMiTH SIK OPUAUYHY BJac-
THUBICTb HOPMAaTHUBHOTO aKTY, 1[0 He 3aJIe?KUTh Bi/i 30BHIIIHIX i OI[iHOK Ta MOJATA€ B 06’EKTUBHINA HasiB-
HOCTI Y BiZICYTHOCTI Cynepe4HOCTeH 3MicTy abo npoleaypHy po3rJjsaay, yxBajieHHs1 ab0 HaGpaHHS YUH-
HOCTi HopMaTUBHOro akTy KoHcTtuTyuii Ykpainu. HaToMicTb ogiyiliHa KOHCTUTYLiNHICTb (HEKOHCTUTY-
I[ilHICTh) HOPMAaTHUBHUX aKTiB BUMarae niJTBep/PKeHHd ii BiAnoBiAHUM pinleHHsM KoHcTuTyuifiHoro
Cyay Ykpainu, 110 3/1iiCHIOE OCTaTOYHUN KOHCTUTYL[IHHUU KOHTPOJIb, YU CYJIOM 3arajibHol IOPUCAUKIIIT
(TpOMDXXHHUM KOHCTUTYI[IHHUM KOHTPOJIB).

BoaHouac nifcTaBo g odililiHOro BU3HAHHS aKTy HEKOHCTUTYIIIHHUM € BCTaHOBJIEHA HOro
cynepeyHictb 3 KoHcTUTYLi€0 YKpaiHy, 1110 CTA€E MOK/JIMBUM 3a JOIOMOTO0 TJIyMayeHHs IPUIIKCIB HOP-
MaTHBHOIO0 akTy i KoHcTHuTy1ii YKpaiHU 3 0/JHOYaCHUM 3aCTOCYBaHHAM POpMaIbHUX (KOHCTUTYLIHHUX
MPUIKCIB) i 3MiCTOBHUX (HOPM, IPUHIIMIIIB, I[IHHOCTEH ) KPUTEPIiB OI[iHIOBaHHSA KOHCTUTYI[IHHOCTI HOp-
MaTUBHUX aKTiB. 3p03yMiJio, 1[0 06’€KTUBHA (3 0/]HOr0 60KY) Ta odilliliHa KOHCTUTYIIHHICTL HOPMATUB-
HOI0 aKTy, 3 iHLIOTO, HA MPAKTHLi He 3aBXAH 36iraroTbcsa. KoHCTUTYIiHIHA Aep:KaBa XapaKTepU3YETbCS
BHUCOKHUM CTyIleHeM CIiBNaJliHHA MiXXK 06’€KTHBHOI Ta OQil[ilfHOI KOHCTUTYI[IHHICTI0O HOPMAaTHBHHX

17 BopucnaBcbka 0. M. €Bporneiicbka MoJie/ib KOHCTUTYLiOHAIi3MYy: CHCTEMHO-aKCioJIOTiYHUH aHaui3: [JucepTalis Ha 31006y TTSA
HAayKOBOTI'O CTYIEeHsl JOKTOPA PUAUYHUX HayK. HaljioHanbHUM lopuAMYHUN YHiBepcuTeT iMeHi fpociaBa Mypporo, MinicTepc-
TBO OCBITH i Hayku YKpainy, Xapkis, 2018. C. 203-204.
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aKTiB, @ TAKOX SIKOMOTA KOPOTIIMMH MPOMIXKKaMH 4acy MiXK NPUUHATTAM 06’ €KTUBHO HEKOHCTUTYLIiM-
HOTO0 aKTy Ta BU3HAHHSAM HOT0 HEKOHCTUTYILiHHUM.

[l mocsirHeHHs BUILle3a3HAUYeHUX Iiijied B YKpaiHi Ma€ 3/1aro/keHo JisdTH cucTeMa 3abe3mne-
YeHHS KOHCTUTYLIiIHHOCTI HOpPMaTUBHUX aKTiB K CKJIaZ0Ba 3arajJbHOI CHCTeMU paBOBOI 0XopoHHU KoH-
CTUTYLIl YKpaiHu. EJUHUM [IEHTPOM, aJie He EAMHUM eJIEMEHTOM 3a3HaueHol cucTeMU € KOHCTUTYIIHHUA
Cyz Ykpainu. Cuctema 3abe3nedeHHs] KOHCTUTYLIMHOCTI HOpMAaTUBHUX aKTiB B YKpaiHi CKJIaJa€TbCA 3
JIBOX OCHOBOIOJIOXKHUX MiJICUCTEM: KOHCTUTYIIIHHOTO KOHTPOJII0 Ta KOHCTUTYLiMHOrO0 Harasay. yaro-
JDKeHHS Micii, cTaTycy, mapaMeTpiB B3aEMO/Iii Mi>k Cy6’'€KTaMH KOHCTUTYILIFHOTO KOHTPOJIIO i HAaTJIsSAY €
3anopykoto aieBocTti KoHcTuTyuii Ykpainu. Heaaxkatouu Ha Te, 1110 Tiibku KoHncTuTyniitnu Cyn Ykpainu
YINOBHOBAXXEHUM OCTAaTOYHO BU3HABATH TAaKHWMH, 1110 He BinoBigawTh KoHcTUTyLil YKpainu (€ HEKOHC-
TUTYIIIHHMMU) HOPMATUBHI aKTH, 1ie He M036aBJis€ iHIUX Cy6’EKTIB KOHCTUTYIIHOTO KOHTPOJIIO i Ha-
IJISAy BiANIOBila/IbHO OL[iHIOBATHM HOPMATHUBHI aKTHU Ha IpeAMET iX KOHCTUTYLIMHOCTI Ta BXKMUBATH HasIB-
HUX Y HUX 3aC00iB [/1s rapaHTyBaHHSI BepXOBEHCTBA HallioHa/bHOI KOHCTUTYMHI.

Tox cboro/iHi He06XiAHO NEPETAHYTH HAYKOBI MiIX0AU 10 6a30BUX IOPUJUYHUX NPOOJEM, IPO-
1LIeCiB i ABHIL, 1110 CTOCYIOThCSI 3aCTOCYBaHHS OCHOBHUX KPUTEPIIB KOHCTUTYI[iIMHOCTI HOpPMaTHUBHUX aKTiB,
Ta 3MIHHUTH aKIEeHTH IXHbOI OLIHKH B OiK CyTHICHOI XapaKTEepPHUCTHKH, 110 JOJATKOBO CTaHe BaXKJIMBOIO
rapaHTi€lo peajibHOT0 3abe3neyeHHs B YKpaiHi Bepx0oBeHCTBa NIpaBa, paB i cBO6O/ JIIOJUHU i FpOMa/is-
HUHA Ta THUX YMOB i1 2KUTTS. 3a3HayeHe, y CBOIO YepTy, JaCTh MOXKJIUBICTh 3aBEePIIUTU IEPBUHHE op-
MyBaHHS YKpaiHCbKOI IOKTPHUHU KOHCTUTYIIHHOI FOCTHIlii HAa OCHOBI BUXiZJHOr0 BU3HAHHS, 1110 Ge3moce-
peaHiM (MepIIoyeproBUM ) KPUTEPIEM KOHCTUTYILIMHOCTI HOpPMAaTUBHUX aKTiB € Ti mpunucu KoHcTuTyii
YkpaiHy, siKi BijobpaxkatoTh SIK YHiBepca/bHi paBoBi NpUHLMIM i LiHHOCTI, wiai (Micito) KoHcTuTywii,
el KOHCTUTYIiOHA/Mi3MY, TaK | HalliOHaJIbHI LIIHHOCTI, BOJII0 YKpalHCbKOI0 HApOAy 0 YTBOPEHHS Ta Po-
3BUTKY AE€MOKPaTUYHOI, IPaBOBOI, HE3aJIEKHOI, HalliOHAJIbHOI AepKaBH.
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THE PHENOMENON OF "AGENCIFICATION"
IN THE ADMINISTRATION OF THE EUROPEAN UNION

Werner Miguel Kiithn
Doctorate in law, University of Kiel (CAU)
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Law clerk at the Court of Justice of the European Union

AbS tract | The purpose of this article is to explain the so-called “agencification” in the European admin-

istration, a phenomenon that plays an increasingly important role in the activity of the Euro-
pean Union (“EU”). In fact, there are currently around thirty decentralized agencies, each performing different
functions and often replacing the institutions themselves. This diversity entails the risk of chaotic and uncoor-
dinated development, capable of adversely affecting the EU legal order. In order to establish common criteria
for the establishment of such agencies, the European institutions adopted in 2012 the so-called “Common Ap-
proach”, which introduces a number of common principles, thus making it possible to make “agencification” a
more coherent, effective and accountable process. The features of any European agency will then be presented,
with a view to enabling the reader to better understand the challenges that the EU has had to face in the course
of the evolution of its administrative structure. Also, this article has presented various facets of the phenomenon
of agencification in the European administration, explaining the status of agencies within the EU legal order,
how they are set up, their internal organization and funding, their decision-making procedures and how they
function. Agencies have also been classified according to certain categories in order to facilitate a better under-
standing of their “raison d’étre”. The challenges faced by the agencies in their day-to-day business have also

1 Doctorate in law, University of Kiel (Germany). Specialization in the law of regional economic integration (European Union, An-
dean Community, Mercosur, European Economic Area and Eurasian Economic Union). Activity as law clerk (“référendaire”) from
2004 to 2012 at the Court of Justice of the European Union in Luxembourg; senior legal officer at the EFTA Surveillance Authority
in Brussels from 2013 to 2017; senior legal officer and deputy head of the legal service of the European Border and Coast Guard
Agency (Frontex) in Warsaw from 2017 to 2019; he has been working since 2019 again as law clerk at the Court of Justice of the
European Union.

12 | YKPATHCbKH YACOIIMC KOHCTUTYL[IMHOIO [TIPABA



| HAYKOBI CTATTI

been presented. The article has also focused on their relationship with the EU institutions, in particular on the
control of legality carried out by the EU institutions. It has thus been shown that the agencies are far from op-
erating in a legal vacuum. Instead, they are firmly anchored in the EU’s institutional structure and subject to a
strict scrutiny of legality by various actors, including the Commission, the Parliament, the EO and the CJEU.
Agencification has succeeded in establishing itself as a new form of mixed administration, not initially provided
for in the Treaties, including the participation of the Member States, hereby promoting the acceptance of EU
law by the latter.

Keywords: “agencification” in the European administration, European Union, administrative autonomy.

AHOTaHiH | T:EIK 3BaHa «aFeI—{TI/I(biKaui.H» B eBonneﬁCI;KiI?I aAMiHicTpanil € ABUILEM, ?”.c.e Bi,ailjpae BCe

6inb1y poJsib y fisiibHOCTI EBponelicbkoro Coro3y («EC»), ToMy MeTOl0 L€l CTATTI € nosc-
HUTH 1el TepMiH. DaKTUYHO CbOT0/IHI iCHY€E 6JIM3bKO TPUALSATH JelleHTPai30BaHUX areHTCTB, KOXKHA 3 SIKUX
BUKOHYE pi3Hi QyHKIIil i 4acTo 3aMiHIo€ caMi ycTaHoBH EC. 1l pi3HOMaHITHICTb 3yMOBJIIOE PU3HUK XaOTHYHOTO
Ta HECKOOPAMHOBAHOI'O PO3BUTKY, 3JaTHOTO HEraTUBHO IIO3HAYUTUCH Ha NIpaBoBOMy nopagky €C. 3 MeToro
BCTaHOBJIEHHS 3arajlbHUX KPUTEPIiiB CTBOPEHHS TaKUX areHTCTB, EBPOIENCHKI YCTaHOBY NpUiHAAn y 2012 p.
TakK 3BaHUM «CHiJIbHUU MiAXif», AKAH 3apOBaJMB HU3KY CHiJIbHUX NPUHLUIIIB, COPSIMOBAHUX HA BHOPMY-
BaHHS# Npoliecy «areHTUiKalii» Ta mepeTBOpeHHs Horo Ha GiJibII MOCAiJOBHUH, eGEeKTUBHUM Ta NiJA3BITHU.
Y cTaTTi npejcTaB/ieHi 0COGJIMBOCTI 3rajlaHUX areHTCTB 3 MeTOI HaJlaHHSA YUTayeBi 3MOI'M Kpallie 3p03yMiTH
BUKJIMKH, 3 IKUMHU JIOBOAUI0CS cTUKaTUcsA EC B X0/i eBOJIIOLIT 10r0 afAMIHICTPaTUBHOI CTPYKTYypHU. TakoxK, y
Ui ctaTTi NpeAcTaB/ieHi pi3Hi acnekTu siBUllA areHTUdiKalil B €BponeichKii agMiHicTpalii, MosiCHIOETbCSA
CTaTyC areHTCTB y NpaBoBoMy nopsaaky €C, crocib ix cTBopeHHs, ix BHY TpilllHs opraHisalis Ta ¢piHaHCyBaHHS,
npoueAypyu NPUHRHATTA pilleHb Ta IX GYHKIiOHYBaHHS. ATeHTCTBA TaKOX KJacupiKyBasuCh 32 IEBHUMHU Ka-
TeropisgaMy, 106 NOJErmyTH Kpaile po3yMiHHS IXHbOI «TPUYUHHU iCHYBaHHS». TakoXx OyJiv peAcTaBJeHi BU-
KJIMKY, 3 SKUMH CTUKAIOTbCS areHTCTBA Y CBOEMY NOBCSAKAEHHOMY QYHKLIOHYBaHHI. ¥ CTaTTi Takox 30cepe-
JDKEHO yBary Ha iX CTOCyHKax 3 iHcTuTyLissMu €C, 30KpeMa Ha KOHTPOJIi 3aKOHHOCTI, 1110 3/iHCHIOEThCS iHCTHU-
Tyuiamu €C. TakuM 4YMHOM 6YJ10 JOBEJIEHO, 1110 areHTCTBA JaJeKo He NPaloioTh y IpaBoBoMy BakyyMi. HaTo-
MiCTb BOHM MilJHO 3aKpillJieHi B iIHCTUTYUiMHIN cTpykTypi EC i migasaraoTb CyBOpoMy KOHTPOJIIO 3aKOHHOCTI 3
60Ky pi3HUX cy6'eKTiB, BkIo4arouu Kowmicito, [lapsiamenT, EC Ta CEC. ArenTudikalis gocsria ycnixy, 3aTBep-
JUBLIY cebe K HOBa ¢opMa 3MilIaHOTO YIIpaB/IiHHS, IKA CIIOYATKY He nepeabadanacs JloroBopamu, BK/I0Ya-
I0YU y4acTh Jlep:KaB-4yJIeHiB, CIPUSAIYM TUM CaMUM IPUKAHATTIO 3aKOHOJaBCcTBa EC oCTaHHIMMU.

Kmwouoesi caosa: «<arentudikanis» B eBponeicbkiil agMminicTparii, EBponeicbkuii Coro3, afiMiHicTpaTH-
BHa aBTOHOMid.

I. Bctyn

MeTa 11i€i CTATTi - MOSICHUTH TaK 3BaHy «areHTUdiKallilo» B EBpoNenchKil afiMiHicTpallii, siBuile,
sKe Bigirpae Bce 6iibl1y poJb y AistabHocTi €EBponelicbkoro Cow3y («EC»). PaKTUIHO CbOTO/HI iCHYE
6JIM3bKO TPUALATHU JelleHTPai30BaHUX areHTCTB, KOXKHA 3 IKUX BUKOHYE pi3Hi yHKIIi] i yacTo 3aMiHIOE
cami yctaHoBu €C. Ll pisHOMaHITHICTb 3yMOBJIIO€ PU3UK Xa0OTUYHOTO Ta HECKOOP/IUHOBAHOTO PO3BUTKY,
3/JaTHOTO HETaTUBHO NO3HAYUTHUCh Ha MpaBoOBOMY NnopsAKy €EC. 3 MeTO BCTaHOBJIEHHS 3arajJlbHUX KpH-
TepiiB CTBOpPEHHS TaKHUX areHTCTB, EBPONENChbKi ycTaHOBU NpUHAAA ¥ 2012 p. Tak 3BaHUM «CHiJIbHUR
miaxig», IKUi 3anpoBaJiiB HU3KY CHiJIbHUX NPUHIUIIIB, CIPSIMOBAHHUX HA BHOPMYBAHHS MPOILECY «areH-
Tudikanii» Ta nepeTBOpeHHs HOro Ha 6iJbII NOCAiIJOBHUM, epeKTUBHUU Ta MiA3BITHUN. ¥ CTATTi 6y Th
npeJicTaBjeHi 0COGJMBOCTI 3ra/laHMX areHTCTB 3 METOI HA/JaHHS YMTA4YeBi 3MOTH Kpallle 3p03yMiTH BH-
KJIMKY, 3 IKUMHU A0BOAWIO0CA CTUKATHCS EC B xoAi eBoJto11ii HOro aAMiHiCTpaTUBHOI CTPYKTYPH.

II. AreHTCTBa B paMKax iHCTUTYLilHOI cTPpyKTypH EC
1. Ha3Bu areHTcTB

HepeayciM BApPTO 3ayBaXXWUTH, 110 HA3BA ATE€HTCTBA AK TaKOI'O HE TOBOPUTb paraTo Ipo Horo npa-
BOBUU CTaTycC. AreHTCTBa MOXKHa Ha3BaTU «areHTCTBAMUY, «OCIJiCaMI/I», «(l)OH,ZLaMI/I», «OpraHaMu BJjaau»
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TOII0, 6€3 6y Ib-IKOr0 6e310cepeJHbOT0 BUCHOBKY PO iX TOYHI GYHKIIiI YU Miclle B iHCTUTYIIWHIN CTpY-
kTypi €C. Pagaiie, Heo6XiIHO JleTa/IbHO MPOaHalIi3yBaTH HOro BHYTPIilllHi MpaBuJa, 06 oTpUMaTH 6i-
Jbuie iHopmMalii. MeTa 1i€l po60TH - TPOJEMOHCTPYBATH, K MOXHA ONMMCATU OCHOBHi 0COGJIMBOCTI
areHTCTB, He3BaXKal04U Ha IX BEeJIMKY Pi3HOMaHITHICTb.

2. IIpaBoBUii cTAaTyC

JloroBopu npo 3acHyBaHHs €C 3raJlyl0Th PO «YCTAaHOBH, ar€HTCTBA Ta iHIlli OpraHu», 3 40ro Mo-
»KHa 3pOOUTH BUCHOBOK, 1[0 Mi’K IIMMH KaTeropisgaMu iCHyIOTb CyTTEBI BigMiHHOCTi. CTaTTs 13 /loroBOpy
npo €EC MiCTUTb BUYEPIHUM NepeiiK iIHCTUTYTIB Li€l iHTerpauiiiHol cMcTeMH, BKJII04Yadu EBpONeNCbKUA
[lapsnamenT, Pagy, Kowmicito Ta €Bponeiicbkuid Cyz cnpaBeauBocTi («Cyg €C»), AKI10 3rafyBaTH JMLIe
HaWBaxIuBil fJ1a winei 1iei ctatti. BapTo 3a3HayuTH, 1[0 I0rOBOPHU HE MICTSTh KOJAHOTO MO/i6GHOr0
nepeJiiky areHTCTB. PaKTHYHO, He BpaXOBYIO4H KiJIbKOX BUHATKIB y BUT/Ii EBponoJy, EBpotocTy, EBpo-
nercbKOoro o60poHHOro areHTcTBa Ta [Ipokypatypu €C2, y AoroBopax BOHHM B3araji He 3raJyrThbC.
OTxe, MOXXKHA 3pOGUTHU BUCHOBOK, 110 KiJIbKICTb BiIOMCTB, SIKi MOXHa CTBOPHUTH, He 0OMeXeHa, BiJio-
BigHO EC MOXXe BUKOPHUCTOBYBATH III0 BJIAJly, K BBaXKa€ 3a noTpibHe. Lo cTocyeTbcst yMOB iX CTBOpEHHH,
CJIiJT 3a3HAYMTH, 1110, HAa BiMiHY Bif iHCTUTYTIB EC, areHTCTBA 6a3yI0THCS HE HA CAMUX YCTAaHOBYHX JIOT0-
BOpax, a Ha MPaBOBUX aKTaX, 1110 IPUHHATI Ha OCHOBI 3aKOHOAABCTBA €C, a caMe peryiaMeHTiB, siKki BU3Ha-
YalTh I[iJIi Ta KOMIIETEHI[il0 KOXKHOT0 BiloMcTBa. Ik 3a3HaveHo y ctaTTi 288 (3) loroBopy npo ¢yHKIi-
oHyBaHHs EC, perjlaMeHT «Ma€ 3arajbHe 3aCTOCYBaHHs, € 060B'I3KOBUM y IOBHOMY 06Cs13i Ta 6e3moce-
pPeAHBO 3aCTOCOBYETLCA Y BCIiX JAeprkaBax-yJieHax». [HIIMMU CJ10BaMHU, areHTCTBa CTBOPIOIOTHCA i3 Ha-
OpaHHSM YHUHHOCTI perJaMeHTOM B NpaBoBoMy mnopsiAaky €C, 6e3 HeoO6XiJHOCTI OYy/b-IKOr0 3aTBep-
JDKeHHA iepKaBaMU-4eHaMu. OCTaHHI IOBUHHI 3aCTOCOBYBAaTH PErJlaMeHT i3 MOBHUM BU3HAHHSM CTBO-
pPEHOro areHTCTRBA, L0 0COBJIMBO BAXKJIMBO /IS CiBIIpali MiXK areHTCTBOM Ta Jiep:KaBaMu-4ieHaMu. Kpim
TOro, B TOU 4ac AK iHcTuTynii EC cTBOpeHi yCTaHOBYMMHU JOTOBOPaMHU, TOOTO IOPUANIYHUMHU JOKYMEH-
TaMU MiXXHAapOJHOTO MyG6JIiYHOTO MpPaBa, YKAaJleHUMHU JiepKaBaMHU-4JleHaMU, areHTCTBAa CTBOPIOIOThCS
Jiviie 3aKkoHo/aBleM €C y paMkax 3BU4aliHOI 3aKOHOAaBYol npoleaypu. Lle Mae nepeBary, sika MoJisira€ B
TOMY, L0 MOJIETIIYE 3MiHY TOBHOBAaXKEHb Ta iHUIMX XapaKTEPUCTHUK BiJJoMCTBa 6e3 HeobXiTHOCTI B/jaBa-
THCA 0 TPUBAJIOI Ta MOJITUYHO PU3UKOBAHOI NPOLeYPU BHECEHHS 3MiH 10 YCTAaHOBYUX JOTOBOPIB, IKa
BUMarae CxBaJIeHHs JIepKaB-4JIeHiB BiITOBiAHO /10 iX KOHCTUTYLiHHUX BUMOT, 1[0 MO>X€ BUMaraTyl BUHe-
CEHHf yroJy Ha pedepeHayM.

3. [IpaBo3gaTHICTb Ta Ai€34aTHICTD

Bak/IMBO MiKpecJUTH TON QaKT, 1110 areHTCTBA BOJIOAiI0Th MPaBOCy6 EKTHICTIO. Y KOXKHIH 3 fep-
»KaB-4JIeHiB BOHU KOPUCTYIOThCS HAaHIIMPIIOI0 MPaBO3/aTHICTIO, IKY HallioHaJIbHe 3aKOHO/aBCTBO HaJla€
IOpUUYHUM ocobaM. Lle 103BoJIsIE areHTCTBAM /[[isiTH CAaMOCTIMHO, He3as1exkHO Bif EC, y MiXkHapoHO-TIpa-
BOBOMY IPOCTOPI Ta YKJIaJaTU afiMiHICTpAaTUBHI yroJy He TiJIbKU 3 iHUIIUMHU areHTCTBaMHU, ajie i 3 op-
raHaMu Ta ycraHoBamu €C, iepKaB-4JieHiB, TPeTiX KpaiH Ta Mi>kHapoAHUMHU opraHizanisgamu. OHak 3/ii-
CHEHHs Takoi MpaBO3JATHOCTI YiTKO OOMEXYETbCSA THUM, 1[0 HEOOXiZHO /s 3a6e3ne4eHHsI BUKOHAHHSA
areHTCTBOM 3aB/laHb, NOKJIa/[eHUX Ha HbOTro 3akoHoAaB1eM E€C. [Ipo o6car Takux 0OMexxeHb 3arajioM Mo-
»KHa 3pOOUTH BUCHOBOK 3 M0JIOXKEHb YCTAHOBYOTO PETJIAMEHTY, 1110 BU3HAYaA€E NPOLEAYPH, AKHUX CJif [10-
TPUMYBATHUCS, @ TAKOXK YCTAHOBH, J03BIJ IKMX HEOOXIAHUH [1/151 YKJIaJIeHHS yro/iM i3 BUIlle3a3HaYeHUMHU
cy6’eKTaMu. AIMiHICTPaTHUBHI yroay, IK PaBUJIo, TOTPEOYIOTh MonepeaHbOro noromxkeHHs KoMicii, sika
CJIJIKYE 3a THUM, 11106 areHTCTBA He NepeBUIllyBaJd CBOIX MOBHOBAaXKEHb, B TOW Yac SIK MPU YKJIaJeHHI
YroAy AOCTaTHbO MOBiZOMUTHU npo Le [lapysaMeHT micad 1 ykaageHHsA. Bumora nonepeiHbOro mnoro-
JPKeHHA 03Hauag, 1o KoMicis Takox Mae npaBo BUMaraTy BHECEHHS 3MiH /|0 IPOEKTY aAMiHICTpaTUBHOI
yroju, siki BoHa BBaXka€e HeobxigHumMu. Tomy Komicisg 3Moke meBHUM YMHOM HaB'si3aTHU aT€HTCTBaM BJIa-
CHe 6aueHHS TOrO, IK BOHU MOBHHHI BUKOHYBAaTH CBOI 3aB/IaHHSI.

2 [Ipokypatypa €C (CtatTs 86 [Jorosopy npo €C); EBpomnou (ctatTi 85, 86 Ta 88 Jorosopy npo €C); EBporoct (cratTs 88 Jloro-
Bopy npo €C); EBponeiicbke 060poHHO areHTCTBO (cTaTTi 42 (3) Ta 45 Jorosopy €C).
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4. PoJIb areHTCTB y €BPONENCbKUX MyO/IIYHUX 3aKyMiBJISAX

Jlie3aTHICTh Ma€e BaXXJIMBe 3HAUYEHHS JJis NMy6J/iYHUX 3aKyMiBeJb. B ycTaHOBYMX aKTaxX 3a3Ha-
YeHO, 1[0 areHTCTBO «MOXKe HabyBaTH ab0 PO3MOPSAAKATUCS PYXOMHUM Ta HEPYXOMHUM MalHOM», IO Te-
peabavae yKJaieHHS JOTOBOPIB KYIiBJIi-IpoAaXKy TOBapiB Ta NpuAGaHHSA nocayr. AK i iHcTuTyii EC, are-
HTCTBa NOTPeOYIOTH TOBAPIB Ta MOCJAYT /J151 BAKOHAHHS CBOIX 3aB/iaHb. Taki KOHTPAKTH MOXYThb Nepe-
6ayaTu NpuOaHHA MPOCTO KaHIEJSPCbKOTO NMPUJIajAAsA abo HaBiThb BUCOKOTEXHIYHOrO 06Ja/[HAHHS.
[Ipua6aHi mocayru MOXKyTh OYTH NOB'SI3aHi 3 TAKKUMH NPOCTUMU aCIIEKTAMH, SIK OYUILEHHS iHPpacTPyK-
TypH ab0 nepeadadyeHHs 3aX0/1iB Y MexKax ix pyHKI[iN, TAKUX K HarJs/ 3a 30BHIIIHIMU KopJoHamu [lle-
HI'€HCbKOI 30HU Ta TPaHCIOPTYBaHHA HeJleTaJbHUX IMMITPaHTIB 40 KpalHU iX MOXOJKEeHHH 3a JOIIOMO-
rolo paHillle HAMHATHUX NPUBATHUX JiTakiB. OCKiJIbKU areHTCTBA € YacTUHO EC, BOHU 3000B's13aHi 3acTo-
COBYBATH IpaBuJIa My06JIiYHUX 3aKyIiBesb, BUKIaJleHi y piHaHCOBUX persiameHTaxs3. [lis Toro, mo6 Bpa-
XyBaTH O0COBJMBUH CTATYC areHTCTB, 3aCTOCOBYIOThCS Cllelia/ibHi npaBuia (BUKIaZEHI Y «paMKOBHUX ¢i-
HaHCOBUX perJiaMeHTax»)* Ta BKJII0UaloThCs A0 GiHAHCOBUX PerJlaMeHTIB BiZjMOBiJHUX yCTaHOB. ATeHTC-
TBa MOXYTb YKJIaJaTH KOHTPAKTH 3 yCTAHOBAMY, IHIIMMHU areHTCTBAMU Ta EKOHOMIYHUMHU OllepaTopaMy,
3acHoBaHuMU B EC a60 B TpeTixX KpaiHax. Y MeBHUX BUIaAKaX MiXKBijloM4Ya CIiBIpalsa NpsaMo nepedadeHa
B YCTAHOBYMX perjaMeHTax, {06 3a6e3MeUnTH €IHICTb Ta Y3roXKeHiCTh paBoBOro nops/aky €C, Hanpu-
kJa, cniBnpaugd 3 llentpom nepeksagy Aus opradiB €C (CDT) ta Odicom ny6.tikanii, cy6’ekTaMu, IKUM
JlOpy4YarThCs 0CO6IMBI 3aBJaHHS.

Y 1bOMy KOHTEKCTiI BaKJIMBO HarajaTH, 110 Koau €C 3/iliCHIOE BUKJIOYHO KOMIIETEHIIil0 CBOIX
Jlep>KaB y rajysi Mi>kHapoJHOI TOpriBJji ToBapaMu Ta nocjayramus, yroau CBiTOBOI opraHisarii ToprisJi
(COT) nepenbayaroTs, 1o €C € MOBHONMPaBHUM YJIEHOM CHiJILHO 3 27 AepxaBaMu-4ieHaMu. Tomy BiH (EC)
MOBUHEH BUKOHYBATH 3060B's13aHHS, 1[0 BUIJIMBAIOTH i3 WX yToA. 3 OrJIsAAY Ha TOM QaKT, 1[0 areHTCTBa
MpsiMO He BKa3aHi B YroAi npo ny6JiiuHi 3akyniBii («GPA») sk my6J1idHi opraHu, Ha IKUX MOMUPIOETbCS
Jlis moJioxkeHb 1iel KoHBeHI1il, BOHU He 3000B’s13aHi BUKkoHyBaTH npaBusa COT o0 ny6aidYHUX 3aKyi-
BeJib, Ha BiAMiHY Bij Takux yctaHoB €C, sk Paga, Komicig Ta EBpomnelicbka cay»6a 30BHilIHIX cripas. Llie
03Hayvag, 1[0 areHTCTBA MAaTh Oi/bLI BiIbHUM po3cyA y cdepi nyOIiYHUX 3aKyiBeb 100 TPU/0aHHSA
y TPeTiX KpaiH.

5. AamiHicTpaTHBHA aBTOHOMisA

AreHTCTBa KOPUCTYIOThCH aJMiHICTPAaTUBHOI aBTOHOMIEI0 B TOMY CEHCI, [0 BOHU MOXYThb Bi-
JIbHO NpUHMaTH pillleHHs 1[0/I0 CBOIX CMiBPOOITHUKIB Ta BHYTPilIHbOI opraHisaiiii, 11106 a/lekBaTHO pea-
ryBaTH Ha ixHi MoTpe6H, 0O4eBU/IHO, 32 YMOBH 3ab6e3MeueHHs BiMOBiAHOCTI icHy04il 3aKoHOAABYiH 6a3i.
BoHU MOXyTb HaGUPATH Ta 3BiJIBHATH CIiBPOGITHUKIB BiIMOBiAHO [0 NOJI0KEHDb PersilaMeHTy Ipo nep-
COHaJl YNHOBHUKIB Ta YMOB NpalleBJallTyBaHHsA iHIuUX cay:x60B1iB €C (CEOS), siki 3acToCOBYIOTHCA Bij-
MOBi/IHO 10 N0CAa/J0BUX 0Ci6 Ta TUMYACOBUX / KOHTPAKTHUX areHTiB. Xo4ya B yCTaHOBAX NPaIll0I0Th YHHO-
BHUKHU Ta TAMYACOBUH / KOHTPAKTHUI EPCOHAJI, APyra KaTeropis nepcoHajy B areHTCTBAaxX epeBakae.
BoHo4ac, KoM mocaZioBi 0CO6M MPU3HAYAKTHCA aiMiHICTPaTUBHUM aKTOM, CIIiBPOGITHUKH YKJIaZal0Th

3 Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial rules appli-
cable to the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013,
(EU) Ne 1304/2013, (EU) N2 1309/2013, (EU) Ne 1316/2013, (EU) Ne 223/2014, (EU) Ne 283 /2014, and Decision 541/2014 /EU
and repealing Regulation (EU, Euratom) N2 966/2012 (O] L 193, 30.7.2018, p. 1).

4 Commission Delegated Regulation (EU) 2019/715 of 18 December 2018 on the framework financial regulation for the bodies
set up under the TFEU and Euratom Treaty and referred to in Article 70 of Regulation (EU, Euratom) 2018/1046 of the European
Parliament and of the Council (O] L 122, 10.5.2019, p.1).

5 BuksirouHa koMneTeH1is1 EC y chepi 30BHiLIHBOI TOpriBji ToBapaMHu i mocayramMmu BUMIUBAE 3 cT. 2(1) y cykymnHocTi 3 cT. 3 (1)
JoroBopy npo ¢yHkuionyaHHs EC.

6 Regulation Ne 31 (EEC) 11 (EAEC) laying down the Staff Regulations of Officials and the Conditions of Employment of Other
Servants of the European Economic Community and the European Atomic Energy Community.
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3 Bi/IoMCTBOM TPYA0BUH A0r0Bip. TpuBasicTh TaKUX KOHTPAKTIB MOXKe BapitoBaTUCS Bijj yCTaHOBH /0 yC-
TaHOBH, Bij 3 pokiB (moHoBJsoBaHa), ik y FRONTEX, o 9 pokiB (HeBifiHOB/I0BaHa), siK 11e € B EUROPOL.

HasiBHiCTb afiMiHICTpaTUBHOI aBTOHOMII TaKOX O3HAYaE, 1110 areHTCTBA MOXXYTb BCTAHOBJIIOBAaTH
BJIACHI KOHKPETHI Iijli Ta BXXUBAaTH HEOOXiJHUX 3aX0iB JJis iX NOCATHEHHS, 04€BHU/IHO, B MeXax, BCTAHO-
BJIEHUX YCTAaHOBYUM perjlaMeHTOM, Ta NOJITUYHUX IIPIOPUTETIB, BUSHAYEHUX ['OJIOBHUMHU IHCTUTYL[iAMU
€C y uiit rasnysi, To6To EBponeiicbkoto Pasoro, Pagoro MiHicTpiB Ta Komiciero?. Ili ycTaHOBY BU3HA4YalOTh
MOoJIiTUYHI NpiopuTeTH, Ki B oAANbIIOMY OY/IyTh peaii3oBaHi areHTCTBaMHU Yepes IMJaH [iiil.

AreHTCTBa TaK0XX MalTh MeBHY PpiHAHCOBY aBTOHOMIIO i MOXKYTb BUPIIIyBaTH, SKUM MPOEKTAM
BUJIIATH KOIITH. Ko’XKHe areHTCTBO MPpUHWMAE BJACHHUU BHYTPIIIHIK piHaHCOBUH peryiaMeHT, IKUH Bifjo-
O6pakae moJsioxkeHHs1 GpiHaHCOBOTO peryJitoBaHHS, 1[0 3aCTOCOBYIOThCS /0 YCTAHOB, Ta BUMAarae JJ0TpHU-
MaHHA $piHaHCOBUX NpUHLUIIB €C8. Y 1bOMYy KOHTEKCTI CJIiJi 3a3Ha4YMUTH, 1110 piHaHCyBaHHS areHTCTB 3Ha-
YHOI0 MipOI0 3JiHCHIOETHCS 3a paxyHOK 610akeTy €C, BHECKIB Aep:KaB-4/IeHIB Ta acOL[iOBAaHUX JePiKaB,
10 6epyTh Y4acTh Y AiSJIbHOCTI [[UX YCTAHOB, a TAKOX HaZ@HUX NOCayT. SKIo TpeTi KpaiHu 6epyTh y4-
acThb y AisIILHOCTI areHTCTB, BOHU 3000B's13aHi 3p06UTHU BHECKU 10 610/KETY MeBHOTO BijoMcTBa BiJino-
BiZIHO /10 MOJIOXKEHB, 1110 MICTATHCS B yCTAHOBYMX MPABUJaX Ta yrojax npo acouianiro 3 €C. Ak 6y/e nosic-
HeHO HWkue, [lapsiamMeHT npuiiMae 6aratopiunui 610/xeT EC, AKUN BKJIIOYAE pecypcH, 1o OyAyTh BUZI-
JieHi BiimoBiAHUM areHTcTBaM. Ll Bjafia Ha/lae nap/iaMeHTy 3Ha4YHi MOBHOBAXKEHHs, 1110 pOGUTH HOTO
rapaHToOM JeMOKPaTUYHOTO KOHTPOJIIO 3a JiSl/IbHICTIO areHTCTB.

6. HoBa ¢popma eBponencbKoro ynpas/aiHHA
(a) KonuenTt ynpaBJ/liHHS

3 IPUAUYHOI TOUKH 30PY, IOHATTSA «yNPaBJIiHHA» 03HAYA€ 3aCTOCYBaHHS Ta BUKOHAHHS 3aKOHO-
JNaBcTBa EC KOMIETEHTHUMU OpraHaMu. 3aCTOCyBaHH nepeabavae sk GakTUUYHY AisJbHICTb, TaK i NpU-
HATTSA iMIIEMeHTalifHUX HOPM a60 MPaBOBUX aKTiB. BOHO Bi/Ipi3HAETHCA Bi/j 3aKOHO/]aBY 0l 1isIILHOCTI,
siKa 3liiicHI0eThCA [lapiaMmeHTOM Ta Pasio1o, a Takok BiJl cy/10BOi, sika BUKOHY€ETbCSI Cyaom €EC. EC neBHUM
YUHOM JIOTPUMYETBCA BiZJOMOI Ha HalliOHAJIbHOMY PiBHI MOJieJli pOo3n0AiJy BJIa/iv, He KOMIiIOKYH il MOBHI-
ct1o. [IpoTsarom cBoei ictopii EC po3po6uB pi3Hi TUNU yrpaB/iHHS, 3pOOUBIIN «areHTU}ikalit0» HOBOIO
dopmMoto, siKa, K 6yJe BUJHO HHXKYE, BUKJIMKaAIA NUTAHHSA 10/0 il CYMiCHOCTI 3 yCTaHOBYUMHU [JIOTOBO-
pamu. [lepm Hi>k mofaTH, 3 YOTO CKJIAJAETHCA e HOBUHM TUN yNpaBJiHHA, KOPUCHO KOPOTKO ONMUCATH
Horo TpaauuinHimi ¢opmu.

(b) Tpaauniitni popmu ynpaBiiHHA

OpHiero 3 TpaguuiiiHUX GOpPM yNpaBJliHHSA € 6e310cepeHE 3aCTOCYBaHHS 3aKoHoaBcTBa €C ca-
MHUMHU YCTAaHOBAMU. Y 11bOMY KOHTEKCTI IlepefycCiM cJij NiAKpecanuTH posb KoMmicil Ak BUKOHaBYOIO Op-
raHy. [Hma popma ynpasJ/iiHHA N0/IA9Ta€ y HENPSAMOMY 3aCTOCYBaHHI /iep>kaBaMU-4/1eHaMH, IKi TOK/JIMKaHi
BU3HAYUTHU HEOOXi/IHI opraHu Ta npoueaypu («mpolecyajbHa aBTOHOMIisI» )9, CTABJISIYH €AUHOI0 YMOBOIO
epeKTHUBHICTb BUKOHAHHS («IpUHLMUN ePpeKTUBHOCTI») Ta 1106 MpaBa, 110 HaAAOThCA 0c00aM, He TpaK-
TYyBaJIUCS MEHIU BUTiJIHO, Hi>k rapaHTOBaHi HallioHaJIbHUM 3aKOHOJAaBCTBOM («IIPUHLUI €eKBiBaJeHTHO-
cTi»)10, CtatTa 291 (1) JoroBopy npo ¢pyHKIioHyBaHHS €C, 3TriIHO K01 «Jep>KaBU-WIEHU MPUUMAIOTh

7 Lenaerts, K./Van Nuffel, P., European Union Law, 34 edition, Oxford 2011, 13-123, p. 559.

8]le MpUHI UMY EAHOCTI, 610XKETHOI TOUHOCTI, IIOPIYHOCTI, piBHOBAry, po3paxyHKOBOI 0JUHUL, yHiBepcabHOCTI, cienudikarii,
HaAiiiHoro ¢iHaHCOBOTO yNpaBJliHHS Ta MPO30POCTi.

9 Cratta 19 (1) JoroBopy npo €C cTocyeTbcs npouecyaibHOi aBTOHOMII AepkaB-uieHiB. OfHaK, MoBa e npo crnenudpidyHy
cdepy, noB's3aHy 3 "3aco6aMu IPaBOBOro 3aXUCTY, HEOOXiIAHUMU JJ1s1 3a6e3neyeHHsI epEKTUBHOIO CYJ0BOr0 3aXUCTY Y cdhepax,
1110 OXOILIIOIOThCSI 3aKOHOAABCTBOM EC". ToMy BOHa He € peJIeBaHTHOIO y CYTO a/IMiHiCTPaTUBHOMY KOHTEKCTI, PO AIKUH HAeTbCs
B IiiK CTaTTi.

10 lu. pirenHs1 ECC: Judgment of the CJEU of 4 October 2018, Kantarev, C-571/16, EU:C:2018:807, paragraphs 124 and 125, as
well as Judgment of 8 March 2017, Euro Park Service, C-14/16, EU:C:2017:177, paragraph 36.
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yce HeobXiZiHe HallioHa/IbHE 3aKOHOAAaBCTBO /Il iMILJIeMeHTallii I0pUAUYHO 060B'I3KOBHX aKTiB EC», 6a-
3Y€EThCS HA NPUNYIIEeHHI, 110 1le cTaHAapTHa ¢opMa yrpasiiHHAL. 3akoHojaBCcTBO EC, IK MpaBuUJIOo, 3a/14-
11a€ AepkaBaM-uJieHaM CBO60/1y 3aCTOCOBYBATU MaTepiaJibHe Ta MpoliecyabHe a/[MiHiCTpaTHBHE NPaBo,
Ak npaBo €C He peryJwe LbOro NUTaHHA. Y paMKax Ijiel KaTeropii HempsAMOro 3aCTOCyBaHHS MOXHa
BU3HAUUTHU chepy, B sKil 3akoHOAaBCcTBO EC HE HAZIA€ JleprKaBaM-yJeHaM KOAHOI AUCcKpellii, BUMarawyu
HOro nNpsIMOT0 3aCTOCYBaHHS HallioHAJIbHUMU OpraHaMu Biaju. B iHmux ke chpepax npaBo €C Haia€ cBo-
60y po3cyAy HallioHaJbHUM OpraHaM BJIaJid, IPOCTO BU3HAYAIOUM I[iJTi, IKUX MOTPIOHO JIOCATTH, a TAKOXK
MeBHI KOPUCHI KpuTepii, Ki cJ1i; BpaxoByBaTH, 00 Jlep:KaBHU-4JIeHHU MOTJIM IPUUHSATH BJIACHI MpaBusIa 3
MeTOM 3abe3MeueHHs iX peasizalii Ha HallioHAJILHOMY PiBHi.

(c) YopaBiiHHA Yepe3 areHTCTBa

YupaBJ/iiHHS yepe3 areHTCTBA He OyJio nepejbadeHe HAa MOMeHT cTBopeHHs EC Ta ABHO BiApi3HS-
€TbCS BiJi 6i/bII TPAAUIIMHUX POPM, ONIMCAHUX Y IOTIEPEAHBOMY MYHKTI, TUM, 1110 CTaBUTb HA MeTi CTBO-
PEHHS CIIJIbHUX IHCTUTYLIMHUX CTPYKTYP, AKi epe16avaloTh CIiJIbHY y9acTh HaJHAI[iOHAJbHUX Ta Ha-
[[iOHAJIbHUX YTBOpPeHb!2. ATeHTCTBA € Ha/[HAL[iOHAJIbHUMH CTPYKTypaMHU, SIKi, OJIHAK, IOTPeOYIOTh CIIiB-
nparii epaB-4JeHiB, 11106 3po6UTH ixHi Ail epeKTUBHUMMU. [lepKaBU-4YJIeHU B areHTCTBax NpeCTaBJeHi
yyieHaMu [IpaByiHHA, Ki MalOTh MPaBO roJIOCYBAaTH Ta 6paTU y4acThb y MiATOTOBIIi pillleHb, 2 TAKOX y KO-
HTPOJIi AiIJIbHOCTI BiZIOBIJHOT 0 BiJOMCTBA. TAKUM YUHOM, JlepKaBa-4J/eH CTa€ YaCTUHOI aAMiHicTpaliii,
OCKiJIbKM BOHA MOKJHMKaHa BUKOHYBAaTH pillleHHS, MPUUHATI areHTCTBOM, Ha ii HallioHa/JbHOMY piBHIi.
OTxe, lep>kaBU-UIEHU BifiirpaloTh BUPILIa/JbHY POJIb Y NiIrOTOBL, IPUUHATTI Ta 3/1iliCHeHH] agMiHiCT-
pPaTUBHUX 3aX0/iB, lepeBara SIKUX MoJisArae y 3abe3neyeHHi NpUHHATTA i€l ¢opmu ynpasiaiHHA. Le,
CBOEIO Yeprolo, 3yMOBJIIOE edeKTHUBHE BIPOBaKeHHs 3akoHoAaBcTBa €C Ha HalioHaJIbHOMY piBHi. 3a-
BJSIKH CBOEMY NPEACTAaBHUILITBY B Pazi Jep>kaBu-4ieHH YCBiIOMJ/IIOIOTH CBOKO BiANIOBiAA/NBHICTD («ITij13-
BiTHICTb») y npolieci TpUNHATTS pillleHb HA HaJHaI[iOHa/IbHOMY piBHi. HeobxifHicTh Aianory 3 npeacTa-
BHUKAMM iHIIUX Jiep>KaB-4/IeHiB Ta yCTaHOB Harafye im, 110 icHy1OTb pi3Hi ¢pakTH, 1110 MOTPebyOTh Bpa-
XyBaHHA. [leBHUM 4YMHOM JiepKaBU-4JIeHM OTPUMYIOTb JOCTYII 10 HaJHALIOHAJIbHOI IepCIIeKTUBHY, 3My-
LIeHi BOAHOYAC BiMOBJATUCH BiJj HAL[iOHAJIbBHOTO €roi3my. ¥ IbOMy KOHTEKCTI CJIi/l 3a3HAYUTH, 1110 MOXK-
JIUBICTb MPOBeIEHHSI 0OMiHY 3 KOJIEraMu 3 iHIIKX JlepKaB-4JIeHiB 1[0/]0, 10 CYTi, TEXHIYHUX aCNEKTiB, Ha-
Jla€ paj nepesar, 30Kpema "aenoaiTusye" 6araTo NoTEHLINHO JleJliKaTHUX MUTaHb, 4oro €C BxKe Jocsr Ha
MOoYaTKy MPOLECY EBPONENCHKOI iHTerpallii, mok/JaBlIX 3aBAaHHS HA KoMicito sik HagHalioHaJIbHUH Op-
raH.

TakuM YMHOM, areHTCTBa GOPMYIOTH MPOMiXKHY GOpMYy yIpaBJIiHHS MiXK CyTO HaZiHAIliOHAJIbHOIO
Ta JelleHTpanizoBaHoo. OCKUJIbKM ep>KaBU-4YJIeHU Bi/INOBial0Th 3a iMIJieMeHTallilo 3aKoHOAaBCTBa €C,
4acTo 32 aCUCTYBAaHHS areHTCTBA, [IpaBJliHHS MOXe caMOCTiHHO NepeBipyUTH JOTPUMaHHS 1IbOTO 3060B'-
s13aHHS Ta Bi/J0GPA3UTH Lie y peryJsspHOMY 3BiTi po AisbHicTh. [loiHpopMyBaBIIM AepKaBU-YJIEHU PO
Iporpec y BIPOBa/KeHHI 3aKkoHo4aBcTBa €EC Ha HaLliOHAJIbHOMY PiBHi, BOHU MOXYTb YUHUTH NOJIITUY-
HUH THCK Ha THX, XTO BHUSBJIAE JebillUT BiZIMTOBITHOCTI, 1110 3yMOBJIIOE MOJIeTIIeHHA po6oTu Kowmicii, sika,
SIK MPaBUJI0, BUKOHYE POJIb «OXOPOHLS IOTOBOPiB» ¥ mpaBoBoMy nopsAky €C. TakuM 4YMHOM 3a6e31e4y-
€TbCS 3aN06iraHHs NOPYLIeHHSIM 3aKOHOAaBCcTBa EC AepkaBaMU-4/IeHaMU, 1110 YCyBa€ NoTpeby B iHillito-
BaHHi KomMmiciew npoBa/ixxeHHs 1040 TakUX nopyiieHb. OkpiM [IpaB/iHHS, areHTCTBO NiATPUMYETHCS Ha-
[[iOHAJIbHUMU eKCIlepTaMy, sIKi MOKyTb epeOyBaTH y ITa6-KBapTUPi ATeHTCTBA Ta 06rOBOPIOBATH I0-
TO4YHI mpo6sieMu. Take NpeACTaBHUITBO [lepKaB-4eHiB J03BOJISIE IM 3pOOUTH BUCHOBOK IIPO Te, 1[0 are-
HTCTBO «HAJIEXKUTb» IM, 1110, OJHAK, He IOBUHHO IPUBECTH 0 NOMUJIKOBOTO BUCHOBKY 1100 BiICYTHOCTI
6ap'epy Mi>k HaiHAI[iIOHAJIbHUM Ta HallioHAJIbHUM piBHeM. L[ popma ynpaB/iHHSA cripsiMOBaHa Ha JJOCAT-
HEeHHS GiJIBIIOTO 3a/Jy4eHHs JIep)KaB-4JIeHiB 10 MPUHRHATTSA pillleHb Ha Ha/[HAI[iOHAJbHOMY PiBHi.

11 Frenz, W., ,Vollzug des Europarechts”, Handbuch Europarecht, Berlin/Heidelberg 2010, paragraph 1743, p. 523.
12 Callies, C., EUV/AEUV — Das Verfassungsrecht der Europdischen Union mit Europdischer Grundrechtecharta (ed.Christian Cal-
liess/Matthias Ruffert), Munich 2011, Article 13 EUV, paragraph 36, p. 221.
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(d) Knacudikarist areHTCTB

T'oBOpsiuM MpoO «ynpaBJIiHHS» areHTCTBaMHU, BRXKJIMBO BPaxOBYyBaTH TUI PYHKIIIH, AKi BOHU BUKO-
HY0Tb. Pi3HOMaHiTHICTh QYHKIIIHM 1,03BOJISIE iX TOUHIlIEe KJacupikyBaTH. 106 YyHUKHYTH HENIOPO3yMiHb,
BapTO 3a3jaJierilb HAroJOCHUTH, IO LA CTATTHd CTOCYETHCA JIMIIE TAaK 3BAHUX «JeLleHTpai30BaHUX
areHTCTB», a HEe «kBUKOHABYUX areHTCTB». Jlo Apyroi kaTeropii opraHiB HajiexxaTb a[MiHiCTpaTUBHI yTBO-
peHHs, BKJIIOUEHI /10 BHYTpilIHbOI cTpyKTypHu KoMicii, fiki He € opuJUUHUMHU 0C06aMU Ta Ha sIKi MOKJIa-
JIeHO 3aBJjaHHs 11040 peaJisalii neBHuX nporpam Kowicii. Jlo nepiioi kaTeropii areHTCTB HajleXaThb aj-
MiHiCTpPaTHUBHI YTBOPEHHS, SIKi MAalOTh MPABO3/JATHICTh, K 3a3Havasocs BUllle, QYHKII AKUX Bigpi3Hsa-
I0ThCS Bif] THX, 1110 3a3BUYail BUKoHye KoMicis.

[llo cTocyeThCs 3aB/aHb, SAKi 3a3BUYall NOK/IAJal0ThCS HAa areHTCTBA, MOXHAa po3pi3HUTH (i) 36ip
Ta PO3MOBCIOKeHHs iHpopMariii, (ii) TexHiYHY gonmoMory, (iii) perystoBaHHs neBHOI chepw, (iv) HarIA
/ KOHTpOJIb Ta (V) 3[ilicHeHHS onepalliiil3, Xoya nmeBHi areHTCTBa BUKOHYIOTh CBOIO POJIb, IONTOMAararniu
Kowmicii Ta fiep>xaBaM-ujsieHaM ab60 po3po6JisiloUM JOKYMEHTH M'SIKOr0 MpaBa, J03BOJISIIOYU JlepiKaBaM-
YJIeHaM 3aCTOCOBYBaTH 3aKOHOAaBCTBO EC edeKTHBHIlle, iHII K MOXKYTb 6€3M0cepe/IHbO BIVIMBATH HA
BHYTpIIIHINA PUHOK, IPUIIMalO4H pillleHHs, 1[0 BIVIMBAIOTh HAa NpaBOBe CTAaHOBUII e EKOHOMIYHUX onepa-
TOpiB. JledKi areHTCTBa HaZATh OCAYTY IHIIUM, TUM CaMUM 3MIiLIHIOIOYU MepexKy criBnpary. [Hii Takox
BiZIMOBi/1al0Th 32 HaNpaBJIeHHs IepCOHAJY 0 /lep:KaB-4JieHiB ab60 10 TPETiX KpaiH 3 MeTo10 iMIlJIeMeHTa-
il EBponeicbKOro 3aKOHOJAaBCTBA.

Takok, B MpUHIUII, MOXKHa KJIacUiKyBaTH areHTCTBA 3a cPepor iX KoMIleTeHIlii, OCHOBH, Ha
sIKil BoHU 6ys1u cTBopeHi (CniBTOBapucTBa ab0 MixKypsi0BOi BJIa/IH, 3a/1€2KHO Bif moiisy, 110 icHyBaB A0
HaGpaHHS YMHHOCTI JlicabOHCHKUM JIOTOBOPOM ), 3a IlepiolaMu CTBOPEHHS, po3MipoM, KoJsioM 6eHedilia-
piB MOCJIyT areHTCTBA, IOXO/PKEHHSIM HOro pecypciB Ta piHaHCYBaHHS, TUIIOM a/IMiHICTPaTUBHOTO yIIpaB-
JiHHA Touo. lli kracudikauiiiHi KpuTepil 3aCTOCOBYIOTbCSA He TaK YacCTO, OCKIIBKM GiJIbII MOMUPEHHUM
KpUTepieM € TUN PYHKIIi], IKy BUKOHY€E areHTCTBO (JIUB. «IlepeJiiK 3aB/JlaHb», I0/IaHUHN BUIIlE).

(e) KoHnent «agMiHicTpaTUBHOrO NpaBa» y NpaBoBoMy nopsaky €C

Jl151 mosicCHEHHS MOHATTS «a/IMiHiCTpaTUBHE PaBO» B MpaBoBOMY NopsiiKy EC ciif 3po6UTH Ko-
POTKHM BiACTYIL fIK i B HalliOHAaJIbHUX NPABOBUX CUCTEMAX, Lie NOHATTSA BKJIIOYA€E MaTepiajbHe Ta npole-
cyaJbHe aAMiHicTpaTHBHe npabo. Ilif «MaTepiaJbHMM» NPaBOM 3arajJbHONPUHHATO PO3yMITH Habip
HOpM, fIKi popMytot0Th noiTUKy €C, Y4 TO HaZiHAI[iOHAJbHUH, YX HAI[iOHAJIbHUU piBeHb, TO/i SIK «IIPO-
1ecyajsibHe» MPaBo PeryJatoe cnoci6 B3aemMoail iHcTUTYTIB €C, Jep>kaB-4JieHiB Ta iHAUBiAiB.

AnminicTpaTuBHe npaBo €C HaCTi/IbKU JABHE, SIK i caM npolec iHTerpanii. HesanexHo Bif Toro,
YU CTOCYETHCA BOHO JOMOMOTIHY CiJIbCBKOMY TOCIIOAapCTBY, MOJ0eHb 1100 MUTHOTO COI03Y, J03BOJIY Ha
3JIUTTA MiXK NiAIPUEMCTBAMHU, peecTpalii TOproBUX MapokK TOLL0, afMiHicTpaTuBHe npaBo €C 3apas €
BcroAgucywuM. EC yTBOpUBCA fIK 6I0pOKpaTHYHA OpraHisallisi BUCOKOTO piBHS 3 METOI CIPHUSIHHSA CIiB-
nparli Mixk fiep>kaBaMu-uyieHaMu. Ockisibku EC mefasti yactinie 6epe Ha cebe MOBHOBAaXKEHHS, SIKi paHile
341MCHIOBA/IM [ilep>KaBU-4JIeHH, OYeBHU/HO, 1110 HalliOHa/IbHE aIMiHICTpaTHBHe NPaBO 3aMiHIOETbCA Haj-
HanioHa/sbHUM. lle HOBe HafHaLliOHa/IbHE aZMiHICTpaTUBHE NIPaBo N06Yy/j0BaHe HAa NPAaBOBUX TPaJULLifAX
Jlep>KaB-4JeHiB, BKJIOYA04HY 3arajbHi IPUHIIUMIIY, 30KpeMa NIPOoNnopLiiiHOCTI Ta MpaBOBOi BU3HAYEHOCTI,
1110, CBOEIO YEPT0I0, OXOILJIIOE MPUHITUIIN 3aKOHHUX O4iKyBaHb Ta 3a60pOHH 3BOPOTHOI Aiil%. BoHU J0m0B-
HIOIOTBCS IHIIMMHY OCHOBHUMM NPUHIMIIAMU afAMiHICTPAaTUBHOIO N1paBa, TAKUMHU SIK 0060B'A30K MOTHUBY-
BaTH pillleHHs], IPUIHATI ycTaHOBaMU €C, Ta HalaBaTH JOCTYI [0 CIIPaBHU.

13 [cHye KinbKa MOXJIMBUX KpUTepiiB kaacudikauii. lus. gonoBiap KoMiTeTy EBponapsiaMeHTy 3 KOHCTUTYLIHHUX NUTaHb Bij
30 ciung 2019 p. woAo iMneMeHTalil NpaBOBUX MOJIOXKEHD, a TakoXK CHisibHY 3asBy 110/10 3a6e3Me4YeHHs apJaaMeHTCbKOTo
KOHTPOJIIO 32 JlelleHTpasli3oBaHUMU areHTcTBaMu (procedure: 2018/2114 (INI)/Document: A8-0055/2019).

14 Widdershoven, ], “Developing administrative law in Europe: Natural convergence or expected university?”, Review of European
Administrative Law, Vol. 7, No 2, 2014, p. 9.
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1li npyUHIMITY YacTo BifoOpakaMcs B akTax aAMiHicTpaTuBHOrO npasa. OHak no3uilis Cyny €B-
porneiicbkoro cow3y (CEC) mossrana B ToOMy, 1[0 BiH, No-TNeplile, BUMaraB IXHbOT0 BpaxXyBaHHS, HaBiThb
SIKII[0 BOHU He 6y/M npsiMo KoAuiKoBaHi, a mo-Apyre, po3po6buB iHIlli NPUHIUNIY, IKUX 3aKOHO/IaBEelb
crovyaTky He nepezao6adas. Tomy CEC BifirpaB BaXK/JIMBY POJIb Y PO3BUTKY HaHAI[iOHAJBLHOTO aAMiHiCcTpa-
THUBHOTO IpaBa. barato 3 ux NPUHLOMIIB, CTBOPEHUX IPeleJEHTHOK MPAKTUKOI, 3Tr0I0M OyJIM BKJIIO-
yeHi B aiMiHicTpaTuBHi kogekcu E€C. o 1ie BaxxuBille, AesdKi 3 [UX MPUHIMIIB HaBiTh 6y11 KoAUPiKO-
BaHi B XapTil ocHOBHUX MpaBls (K10 BOHHU Ille He OYJIU NepeabavyeHi B caMUX YCTAaHOBUMX JOTOBOpaxLé),
sIKa Ma€ CTaTyC NepBUHHOTO NpaBa y paBoBoMy nopsaAky €C17. BapTo 3ayBaxXuTH, 1110 Iie He 3aBaxkae CEC
pO3BMBATH NPUHIMNMN aAMiHicTpaTUBHOTO npaBa. HaBnaku, CEC Mae MOBHOBa)KEHHS iHTEpIpPeTYBaTH
NPUHLUIY, BXXe BU3HaHI B XapTil OCHOBHUX IIpaB, pO3BUBATH IX, OJHOYACHO CTBOPIOKYU HOBI MPUH-
nunuls, KomnereHuis CEC po3pobasaTu npaBo EC yepe3 cBOO NMpellefleHTHY NPaKTUKY BU3HAHA HaBITh
KOHCTUTYLIiMHUMHU CylaMHU Jiep>KaB-4JieHiB1%, 3a/MIlIal0uM OCTOPOHb KOHKPETHI BUNIaAKU MPOTUAIT Halli-
OHaJIbHUX CyHiB20,

TepMiH «KOAeKCHU» CJIiJ, BXXMBATHU Y MHOXXHHI, OCKIJIbKU Ha CbOTO/HI He iCHy€ €AUHOT0 aIMIHICT-
paTuBHOTO Kojekcy €EC. BignoBigHe aiMiHicTpaTHBHE 3aKOHO/ABCTBO MO>Ke 3HAYHO BiJIpi3HATHCA 3ae-
YKHO BiJl peaMeTy. X04a 4acTo iCHYIOTb 3arajibHi IPUHIUIY, IKi, IK BUIJIMBAE 3 CAMOT'0 TEPMiHY, MalOTh
«3araJjibHe» (a60 «yHiBepca/ibHe») 3aCTOCYBaHHS, IPOTE BOHU MOXKYTh MaTH pi3He BUPAXKEHHS, 3a/1€XKHO
BiZi BUMor ynpaBJiiHHA. Hanpukiaj, 060B’s130K BCTAHOBJIEHHS MiZICTaB MOXe 3aJieXXaTH BiJ| aAMiHicTpa-
THUBHOTO KOHTEKCTY Ta iHTepecy, AKUWA MOXe MaTH 0c06a B 06i3HAHOCTi 3 TPUYMHAMU MPUHAHATTS TOTO
YM IHIIOTrO a/IMiHICTPAaTUBHOTO pillleHH4, 110 il cTOCyeThCA21. Take pillleHHA MOe TaKOX MigJIAraTy MeHII
CYBOPOMY HOPUAUYHOMY NeperJsAy y CBIT/i NPUHIMNY NPONOPLiHHOCTI, 3a/Ie3KHO BiJi 06CATY AUCKpelii,
SIKOI0 BoJIoZii€ aAMiHicTpanis. BogHo4yac 0co61MBOCTI 3aCTOCYBaHHS IIUX NPUHLUIIB MOXYTh BUILJIMBATH
3 MipKyBaHb I'pOMa/ICbKOI 6e3reku?2. TepMiHM MMOJaHHSA 3asiBH YM aleJdalnil MOXKYTh 6YTH KOPOTIIHUMH,
Hi’K 3a3BHUYaM, 3a/I€XKHO Bi/| 3aIliKaBJIeHOCTi aMiHicTpallii y 3a6e3ne4yeHHi MpaBOBOi BU3HA4YeHOCTi. Jleski
3aco6u MpPaBOBOIr0 3aXUCTy MOXYTb NepejdayaTd MOBHUMN NeperJisj, 3aKOHHOCTI abo 06MeXyBaTHCs

15 lus. craTTiO 41 XapTii, sika MocUIaeThCS HA NPUHIUII 06POro BpsAYBaHHSA, BiATOBIJHO /10 IKOTO KOXKEH Ma€ NMpaBo Ha Hey-
nepe/pKeHe, CIpaBeJIMBe Ta PO3YMHe YIIPABJIiHHA HOro cripaBaMu iHCTUTYLiSIMH, opraHamy, odicamu Ta ycraHoBamu €C. Lle
PaBO BKJIIOYAE, 30KpeMa: MPaBo KOXKHOI 0cOOU GYTH 3aCTyXaHUM [JI0 BXXUTTS Oy[b-IKUX iHAUBIyaJIbHUX 3aX0/iB, AKi MOT/u 6
HeraTUBHO BIUIMHYTH Ha Hel; MPaBo KOXHOI 0CO6U MaTH JOCTYII A0 CBOEI CIpaBX NPH AOTPHMAaHHI 3aKOHHUX iHTepeciB KoHbi-
JeHLiiHOoCTi, npodecifiHoi Ta fisoBoi TaeMHUIL; 060B's130K aAMiHicTpanii MOoTHBYBaTH cBOi pimeHHs. KpiM Toro, KoxkxeH Ma€
npaBo Ha KoMneHcaniro EC 36UTKiB, 3aM04iTHUX HOT0 yCTaHOBAaMH a60 HOro c/Iy»KO0BIIMH ITiJ] YaC BUKOHAHHS CBOiX 060B'A3KiB,
BiZITOBiZ{HO 0 3arasibHUX MpUHLUMNIB. HapemTi 6yab-ska oco6a Moxe 3B’s13aTHCs 3 ycTraHoBaMU EC oziHi€0 3 MOB JloroBopiB i
[IOBUHHA OTPUMATH BiZIOBIAb LI€I0 K MOBOIO.

16 lus. CtarTio 5 JIEC, iKa MOCUIAETHCS HA MPUHLMIIY CyOCUiapHOCTI Ta MPONOpLiHHOCTI, a TakoX cTaTTio 296 IPEC npo o6o-
B'SI30K MOTHBYBATH IOPUANYHI aKTH, NpUHHATI iHcTHTYniaMu €C. Kpim Toro, y ctatTi 298 (1) APEC 3a3HaYa€ThCs, WO "Tif yac
BUKOHAHHS CBOIX 3aBJaHb iHCTUTYIi], oprany, odicu Ta ycraHoBU EC NMOK/IAAAIOThCA Ha BiAKPUTY, edeKTHUBHY Ta He3aJeXHY
€BpONENCHKY afMiHicTpaLio”.

17 Judgment of the CJEU of 19 January 2010 in Case C-555/07, Kiicliikdeveci, EU:C:2010:21, paragraph 22.

18 [le MOSICHIOETHCS, TOJIOBHUM YMHOM, THUM, 110 cTaTTs 6 JIEC po3pi3Hsie npaBa, CBO6OAU Ta MPUHLUUINY, BUKJIaAeHi B XapTil oc-
HOBHUX npaB €C, 3 ofHOro 60Ky, Ta 3arajbHi npuHUUNU npaBa €C, 3 iHLIOTO, IKi Nepe6yBalOTh MiJ| BIVIMBOM TJyMadeHHs EBpo-
neicbkoi KOHBEHIiI PO 3aXUCT MPaB JIOJAUHU Ta OCHOBHUX CBOGOJ,.

19 Judgment of the German Federal Constitutional Court of 6 July 2010 in Case 2 BvR 2661/06,
DE:BVerfG:2010:rs20100706.2bvr266106, paragraph 62.

20 Kithn, W.M,, “The non-contractual liability of the EU following the violation by the CJEU of the fundamental right to a reasonable
length of proceedings”, Review of the Secretariat of the Permanent Court of Review of Mercosur, 6, No 12, September 2018.

21 Jlus.: Judgments of 15 November 2012 in Cases C-539/10 P and C-550/10 P Al-Agsa v Council and Netherlands v Al-Agsa,
EU:C:2012:711, paragraph 139; of 11 July 2013 in Case C-444/11 P Team Relocations and Others v Commission, not published,
EU:C:2013:464, paragraph 120, and of 28 March 2017 in Case C-72/15, Rosneft, EU:C:2017:236, paragraph 122.

22 lus.: Judgment of 15 February 2016 in Case C-601/15 PPU, ].N, EU:C:2016:84, paragraph 53.See, to this effect, Van Drooghen-
broeck, S./Rizcallah, C.:Charte des droits fondamentaux de I"Union européenne — Commentaire article par article, Bruylant, Brus-
sels, 2018, pp.1099 and 1103.
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3ano6iraHHsAM CBaBIIbHUM pimeHHAM?3, [li MipKyBaHHS MePeNKo/Kal0Th CTBOPEHHI0 EAUHOTO aAMiHic-
TPaTUBHOTO KOJEKCY.

Kpim Toro, Ba:«JIMBO Bpax0BYBaTH B [IbOMY KOHTEKCTI, 1[0 afMiHicTpaTUBHe npaBo €C MiCTUTDb He
JIMLIe 3arajbHi IPUHLUIIY, 1110 MAOTh WPULUYHY CUY, IOPYIIEHHA SKUX MOXe IPU3BECTH 0 HEe3aKOH-
HoCTi (a6o HaBiTh HeAiMCHOCTI) agMiHiCTpaTUBHOrO pillleHHs, KPiM IpaBa Ha KOMIIeHCAIlil0 3a yrepe-
JDKEeHHs, IKHMX 3a3Ha€ 3allikaBjieHa 0c06a, a TAKOX iHIIIi MPUHIUNY, JOTPUMaHHS SIKUX IPOCTO PEKOMEH-
JNYETBHCS /17151 3a6e3MeYeHHs «KHaJIeXKHOTO0 yIPaBJIiHHS». [CHYIOTh NEBHI BUMOTH /10 «HAJIEXHOT0 a/IMiHiCT-
pyBaHHsI», §IKi, KILO He BUKOHYIOTbCS, He 060B’I3KOBO NMPU3BOJSATH [0 HE3aKOHHOCTI aJiMiHiCTpaTHB-
HOTO pimieHHA. HeBUKOHaHHA UX BUMOT € JIMLIe BUIAJAKOM «IIOraHOI'0 YIPaBJIHHA», AKOI'0O CJIiJ YHHU-
KaTu. PO3pi3HUTH 11i BUMOTH Bifi opuANYHUX AedeKTiB He 3aBK/H JIeTKO, TUM biJblile, 1110 JlesIKi 0puu-
yHi flepeKTH MOXKYTh 6YTU YCyHEHi caMolo aJiMiHicTpalli€lo, OCKiJIbKY BOHU He BBAXKalOThCSI TAKUMHU Cep-
HWO3HUMU. SIK TPaBUJIO, Lie CTOCYETHCS NEBHUX GOpPMabHUX IOMUJIOK, SIKi HE BIUIMBAIOTh HAa CyTh a/[MiHi-
CTpaTUBHOrO pimieHHA. OJHaK BaXKJINBO PO3MEXXOBYBATH Pi3Hi BUNIaIKU, OCKIJIbKHY I 3aJ1eKUTh BiJ KOM-
neTeHii opraHiB €C, BiAnoBiasbHUX 32 3a6e3n1e4eHHs 3aKOHHOCTI. TaKUM YHHOM, IOTpH Te, 1110 EC Hece
BUKJIIOYHY BiZIOBiIa/IbHICTD 3a nepeBipKy AedeKTiB 3aKOHOJaBCTBa, EBPONENChKUI OMOYACMEH TAKOXK
3aMMa€EThCA CIIpaBaMHM IIO0 «IIOTaHOTr0 yIpaBJiHHS» «maladministration»”, BianmoBigHo 10 cTaTTi 228
JADEC24, OTxe, ioro KOMIETEHIi HabaraTo MKpIIa, HE3BAXKAKY KU Ha JIy>Ke KOHKPEeTHI iHCTpyMeHTH, fAKi
BiH Ma€ y CBOEMY po3nopsixKeHHi, i ki, 0 cyTi, MoIAraloTh y MOXJIMBOCTI My6J1iYHO 3aCy/PKyBaTH BUMa-
JKHW HEeIIpaBOMIPHOTI0 YIIPaBJIiHHA Ta IPOCUTH OPraHU BJIaJU BUIIPABUTH iX.

He3Ba)karo4u Ha CKJIAAHICTh Y CTBOPEHHI €AMHOTrO0 aJIMiHiCTpaTUBHOTO Kozekcy EC, Bxke 6yJI0 Ki-
JibKa cipo6 npuHaiiMHi koaudikyBaTu npoueaypu. Bapto aragatu pesostouiro [lapsiamMenTy Big 15 ciuHsa
2013 poky, sika pekoMeHye KoMicii ctBopuTu 3akoH €C npo aaMiHicTpaTUBHUM npoliec?s. 3i cBoro 60Ky,
E€Bponercbkuii Cy1 ayaAuTOpiB y CBOEMY BUCHOBKY N2 1/2015 TakoK 3aK/IHKaB /10 1[boro26, 13 ciuaa 2016
pOKy 6yJ10 01y6J1iKOBaHO IPOMO3HUIIiIO 110/10 perJiaMeHTy NMpo aAMiHicTpaTUBHY npouenypy A €C mics
TOTO, IK BOHA OyJia cCxBaJieHa 3a TK/JEHb /10 Iboro KoMiTeToM nap/iaMeHTy 3 NPaBOBUX NHUTaHb.

Kopudikanis aaminictpaTuBHoro npaBa €C Mae BaXK/JIUBi HAaCHi[IKH, OCKiJIbKY BOHA Mepe/i6avae
JIOTIOBHEHHSI a60 HaBiTh 3aMillleHHs Hal[iOHAJILHOr'0 aIMiHiCTpaTUBHOTO IpaBa. lle o3Havage, o Harljio-
HaJIbHUM OpraHaM BJIaJiU JOBeJeThCsA 3aCTOCOBYBaTH aBTOHOMHI KOHLeNjii BiANOBIJHO O BUMOT IIpa-
BoBoro nopsky €C. flkiio 3akoHo1aBelb He Nepe/i6auyae KOHKPETHUX a/IMiHICTpaTUBHUX NpoOLeAyp, Ma-
TepiaJibHe MPaBO MOBMHHO 3aCTOCOBYBATHUCA BiAIOBIAHO 0 MPOLEAYP, BiIOMUX HalliOHAJIbHUM aJIMiHiC-
TpaTUBHUM 3aKOHO/aBCTBaM, 3TiZJHO IpoliecyaJbHOI aBTOHOMII Jilep>KaB-uJieHiB. O4HaK, AKII0 3aKOHO/a-
Belb €EC yacTille BperyJibOByBaTUMeE NPOLeAypH, IKUX CJIiJl JOTPUMYBaTUCA IPU 3aCTOCYBaHHI MaTepia-
JILHOTO aZiMiHiCTpaTUBHOI0 PaBa, lie, 04YEBHUAHO, IPU3BE/IE 0 3MEHIIIEHHS 06CATY NpoliecyalbHOI aBTO-
HOMIl.

1. IncTuTyLiiiHa BIAKPUTICTD

€C ay»xe cTyp60BaHMH IiJIICHICTIO CBOTO IpaBOBOTO NMOPsAAKY, i CEC HeoJHOPAa30BO HAroJIOIIyBaB
Ha HeoOXiJTHOCTi 36epeXkeHHsI CBOEI €HOCTI, 3/1ar0/PKEHOCTI Ta BepxoBeHCTBaZ’. Xoy4a Iie MpaBAa, 110

23 lu.: Opinion of Advocate General Pikamde of 9 September 2020 in joined cases C-225/19 and C-226/19, RN.N.S. and KA. v
Minister van Buitenlandse Zaken, EU:C:2020:679, paragraph 99.

24 €Bponeiicbkuil oM6yAcMeH Ta KoMicist okpeMo po3po6usiu "KoJleKCH HaJlexkHOi aiMiHiCTpaTUBHOI NOBeAIHKU ", IKi He MalOTh
I0pUAUYHO 060B'A13k0BOI cu/IM. OflHaK BOHU MAlOThb NIeBHY IOPUJUYHY CUJIY B aAMiHICTpaTUBHIN NpaKTULi eBponelCcbKUX yCTa-
HOB Ta iHIIUX CY6'€KTIB, OCKIJIbKM BKJIIOYAIOTh NPUHIUIH, BU3HAHI CY/10BOI0 NpakTUkol CEC, ycTaHOBYMMHU AoroBopamu €C, a
TaK0X XapTi€l0 OCHOBHUX N1PaB.

25 European Parliament resolution of 15 January 2013 with recommendations to the Commission on a Law of Administrative
Procedure of the European Union (procedure: 2012 /2024 (INL); document: A7-0369/2012).

26 Opinion N2 1/2015 of the Court of Auditors of the EU on a proposal for a Regulation of the European Parliament and of the
Council amending Regulation (EU, Euratom) N2 966/2012 on the financial rules applicable to the general budget of the Union
(2015/C52/01) (0] C52,13.2.2015, p. 1).

27 Opinion 2/13 of the CJEU of 18 December 2014 on EU accession to the European Convention on Human Rights, paragraphs 164
et seq.
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Mpoliec EBPONENChKOI iHTerpaiiii eBoJII0I[i0HYBAB A0 TOYKUA NPUUHATTSA «MYJbTUIIBUAKICHOI iHTErparii»
(koHyenyis «€sponu pisHux weudkocmeli» I' hepekiaday), 10 A,03BOJISIE JepXXaBaM-4jeHaM MPUEHYBaA-
THCS J10 pi3HUX iHTerpaliiHUX Npo€eKTIB, nponoHoBaHUX EC (HanpUKJ/a/i: BaJIOTHUU CO103, 30Ha CBOOO/H,
Oe3neKky Ta cpaBeAJMBOCTI, CTBOpeHHA EUHOro nateHTHOro cyay («UPC») 3a ;omomMoror MexaHi3Mmy
«IIOCUJIEHOTO CIiBPOGITHUIITBA» 3a craTTelo 329 JJPEC28, ciBnpalli y rasysi 6e3mneky Ta 060pOHU B paM-
Kax TaK 3BaHOI «IIOCTiMHOI CTPYKTYypOBaHOI CIiBIIpalli», nepeAbadeHol YacTHHOW 6 cTaTTi 42 Ta 46 JOEC
29 TOI10), Ie BOHU BBAXKAIOTH Iie JOLIJIbHUM, 04EeBUJHO, 1110 6y/IM BCTAHOBJIEH] MTeBHI MeXi Takoi rHy4YKO-
CTi. fIK HeloJaBHO BUSIBUJIOCH ITiJT 4ac neperoBopiB Mixk EC Ta Besimko6puTaHi€l0, MOB'AI3aHUX i3 BUX00M
OCTaHHbOI Ta YKJIa/IaHHSM YTOAH PO MAapTHEPCTBO, siKa BCe I[e IOBUHHA OYTH BU3HAYEHA HA KOHTPAKT-
HUX yMoBax, EC BUCTYIa€E NpoTU 6yAb-sK0I cerMeHTallii BHyTpiiHboro puHky30. Tomy €C Bigxusse npo-
no3uiiito Besmko6puTaHii 3a/uIIaTHCA HA BHYTPIITHBOMY PUHKY MicJisl IepeTBOPEHHS Ha TPETIO KpaiHy,
BO/IHOYAC MOBHICTIO BUKJ/IOYA0YX 260 MPUHANMHI CyTTEBO 0OMEXYIOUM BiJibHE epecyBaHHS poOiTHH-
KiB.

3a BUHSATKOM BUIlleONKUCcaHOTro npukaaay, €C y nesskux BUNaJiKaxX BU3HAB, L]0 TPETi KpaiHu J106-
POBIJIBHO MPUEAHYIOTHCS [0 MPOIlecy iHTerparii 6e3 Heo6XigHOCTI BCcTyny 10 EC Ta OTpUMaHHS CTATYCy
IIOBHOIIPABHOI'O WIeHCTBa. Lle cTocyeThbcd iHTerpanii BHyTPIIIHBOIO PUHKY 3 JeIKMMU JlepKaBaMu-dJie-
HaMu E€BporneicbKoi acouiallii BisibHOI Toprieiai («EABT»)31, focArHyTOI LIJISXOM YKJIaZeHHs YTOAu Npo
E€BponeicbKUN eKOHOMIUHUM npocTip. L yroaa A03B0JIsIE NOMUPUTH CBOOOIU BHYTPIlIHBOTO PUHKY EC
Ha 1 JiepKaBu32, [HIIUM NPUKJIAJ0M, L0 iJII0CTPYE BIIKPUTICTh NPOLIECY EBPONENCHKOI iHTerpaiiii, € yu-
actb aepkaB EABT y 3akoHo1aBcTBi llleHreHCcbKoi 30HH, TOGTO HAGOPi MpaBuUJI, 1110 AO3BOJISIOTh BiJIbHE
nepecyBaHHs 0cCi6, 3BiJIbHEHUX BiJj MPUKOPJOHHOTO KOHTPOJIIO B reorpadiyHiil 30Hi, 1110 CKJIaJAEThCS
Jlep>KaBaMU-y4acHULAMU33. 1l yyacTb MOXJIMBA 3aBASKU YyroAaM, yKaageHUM Mixk €C Ta BiANOBiAHUMU
nepxkaBamu EABT.

3 oryisiAy Ha BUCOKHUHU CTYMiHBb iHTerpallii y BUuIlle3a3aHa4yeHUX cpepax Ta HeoOXiJHICTb JOCATHEHHS
O0/IHAaKOBOCTi 3acTOCYBaHHs 3aKoHO/|aBcTBa €C, MoTpi6HO 3a6e3MeYruTH AYyXKe TiCHY iIHCTUTYIiHHY CcHiB-
npaifo. CaMe B 1[bOMYy KOHTEKCTi aIMiHICTpaTUBHUN acNeKT CTAa€ BOXJIMBUM. BapTo migkpecauTy, 1110
crioci6 npuegHaHHA gepkaB EABT 1o BHYTpilIHbOTro PUHKY Ta llleHreHChbKO1 30HHM € 30BCiM iHIIUM. Y TOH
4ac, K y nepIiioMy BUIIaAKY B paMkax EABT 6yJii cTBOpeHi JOCUTD CKJIQiHI TapaJsiesibHi iIHCTUTYTH (Tak
3BaHa «CTPYKTYypa ABOX CTOBIIiB»), 1[0 3a6e3neuye odil[iiHy aBTOHOMIIO, Y APYrOMY BUNAJIKY Jlep:KaBU
€EABT npuennanucs g0 €C okpeMo Ha OCHOBi JIBOCTOPOHHIX yTo/, 1110 epe0avyaloTh Julie 6a30By iHCTH-
TYLIifHICTh ¥ popMi criJIbHUX KOMiTeTiB. YuacTb JepkaB EABT B 060X NMpO€EKTax BUKJIWKaJa MeBHi Mpo-
6J1eMu depes Te, 1110 ABUlle areHTUiKallii icHye B 060x chepax. OCKiIbKU KijibKa BiJOMCTB MpaIlOl0Th Y
cdepi BHyTpiliHbOro puHKY Ta llleHreHChbKOi 30HU, HEOOXiZHO 6y/I0 BCTAHOBUTHU CIIOCI6 y4acTi AeprKaB
€ABT y po6oTi niux BiloMcTB. B iHIIOMY BUMaIKy 6yJ10 6 Iy:Ke BaXKKO 3a0€e3MeYUTH BUKOHAHHS pillleHb,
NPUUHATHX YV BiIOMCTBAX, y IUX JepxaBax. Takox 6yJi0 6 BaKKO BUPIIIUTHU JeliKaTHY Npo6JeMy AeMO-
KpaTHU4YHOI JIeriTUMHOCTI Ta YUHHOCTI paBa €C y npaBoBUx cucteMax Jiep:xkaB EABT. /lo Toro %k, 6yJso 6

28 EIMHYN NAaTEeHTHUH CyJ] He BKJIIOUYeHHUH J10 ckany €C, ase siBsie c06010 OKpeMy IOPHUCAUKILiI0, CTBOpPEHY 3a iHiliaTHBOI0 6iJb-
mocTi fepxaB-uieHiB ([losbiya, Icnanis Ta ITasmisg BUCTynasy npoTH Ha MOYATKY) Ta AesIKUX TPETIX Ziep’kaB Ha 0CHOBI MbKHapo-
JHoi yrogu. He3Baxkaroun Ha CBOE NMOXO/PKeHHA y MbkHapogHoMy npasi, EIIC noBrHeH Gy/ie 3aCTOCOBYBAaTH OCHOBHUMN IaTEHT-
HUH 3aKoH, cTBopeHui €C 3a JoNOMOTrOI0 JIBOX peryiaMeHTiB. BUuJjaHi naTeHTH MaTUMYThb NO/BilHY Zi10 B TOMY CEHCI, 1[0 BOHU
MalTh HaJiHAliOHAJbHUN Ta HallioHaJIbHUHN XapakTep (y BcixX AepxkaBax-ydacHuLsX). Micie nepe6yBanHs EIIC 6ye po3Taluo-
BaHe B [lapwxi, Bigzinu - B JIoHAOHI Ta MIOHXeHi, a TakoX JiSITUMYTb perioHasbHi Ta Micuesi nigposzisu (zus.: Wathelet,
M./Wildemeersch, ]., Contentieux européen, 2nd edition, Brussels 2014, p. 89).

29 lus.: Lopez-Jacoiste Diaz, E., "The New Permanent Structured Cooperation: Definitive impulse for a common security and de-
fense policy in Europe ", Spanish Yearbook of International Law, 34, 2018, p. 1075, for further details.

30 Kithn, W.M., “Legal aspects and political prospects of a possible withdrawal from the European Union by the United Kingdom”,
Revista de la Secretaria del Tribunal Permanente de Revisién del Mercosur, No 8, August 2016, p. 64.

31 Jlep>kaBaMu-usieHaMU € Icnangis, Hopserig, JlixTeHwTeitH Ta lllBeiinapis. [epiui Tpu € yacTUHOI EBPONENCbKOro eKOHOMIY-
HOTO IIPOCTOpY.

32 Kithn, W. M., “Reflections on possible regional convergence with the participation of the Andean Community and Mercosur.
Lessons from European integrative experience ", International Policy, N2 109, July-September 2013.

33Yci gepxkaBu-usneHu EABT € yacTunoto llleHreHcbKOi 30HU.
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MapHOI0 BUTPATOIO PECYPCiB HE CKOPUCTATHUCA TEXHIYHMM JOCBIZIOM €KCIIEPTIiB 3 MX KpaiH. BapTo 3ayBa-
JKUTH, 110 BaacHe ctaTtTa 100 Yroau npo €E3 BuMarae yyacTi nux gep:xaB y ¢asi, 1110 nepeaye 3aKOHO/a-
BUill mpo1ielypi, Ha Ky BIJIMBAIOTh AYMKHU eKCHepTiB («06MiH pimieHHAMU»). Ll dopma ydacTi 1jiikom
CcyMicHa 3 floroBopaMu npo €C, OCKIIbKY BOHA He 3MILyE CTAaTYC «Jep>KaBU-4JIeHa» Ta CTaTyCy «acoljilo-
BaHOI JiepKaBU». HaraIaeMo, 10 3TiAHO i3 3aKoHoAAaBCTBOM EC cTaTycy «acoliiioBaHol iepKaBU», IK Ipa-
BUWJIO, HA3/IAlOThCS MeHII NpUBijiel MOpiBHSAHO 3i CTaTycoOM «/Jlep:KaBU-4JIeHa», OCKIJIbKU MepIIui 3rajja-
HUU CTATyC He Mepe/ibaydae xoAHOI y4acTi B 3akoHoAaBuoMy npotieci EC y ckinaai Paau. HaToMicTs acorri-
HMOBaHi Jilep>kaBU NOBUHHI NPUUHATH 3aKOHO/AABYi aKTH, IPUHHATI 3aKoHOAaBLEeM €C, i, AKILo e nepes-
6avyeHo yroJlaMu Mpo acolialiilo, IeEPEeHeCTH IX 10 CBOr0 HAl[iOHAJBHOr0 NPaBOBOr0 NopsaaAKy3t. OueBu-
JIHO, LII0 aBTOHOMIsl npaBoBoro nopsjiky €C He mi[pUBaEThCA JiKIlle «TEXHOKPATUYHOIO» Y4acTIo y J106-
poMy ¢yHKLioHyBaHHI €E3. YcTaHOBYI MoOJIOKEHHSI ESKUX areHTCTB Iepe/6adalTh y4yacTh JeprKaB
€ABT sk 4JieHiB, 1[0 MalOTh IMPABO roJiocy (Y NUTAaHHAX, 1110 iX cTocytoThbesd) B [IpaBainHi Pagu, Tozi ik B
iHIIMX areHTCTBaX NepeJbadyeHUi MPUHAUMHI CTaTyC CliocTepiradass,

[HCTUTYLiMHA BiIKPUTICTh B areHTCTBAX He 0OMEXKYEThCS TPETIiMU KpaiHaMU, a MOIIUPIOETHCS
HaBiThb Ha Mi>kHapoHi opraHisaiii. OCKiJIbK1 areHTCTBa CTAHOBJISATh CIPaBXHi EHTPU TEXHIUHOT KOM-
MeTeHIii36, 6y/10 6 6e3r/y310 HEXTYBATH MiATPUMKOIO Mi>KHAPOAHUX OpTaHi3allii Ta HEYPSAAOBUX Opra-
Hi3allil, 1[0 Npalo0Th B Till e rajysi. YCTaHOBYI perjiaMeHTH pi3HUX areHTCTB BPaXxOBYIOTb Lie, lepej-
6avyaryu y4acTb Clleljiali30BaHUX CTPYKTYP Y KOHCYJIbTaTUBHUX OpraHax BiJINOBiIHUX BiZJOMCTB, 1110 /10-
3BOJISIE KOPUCHO OOMIiHIOBATHUCS AYMKaMHU. Y IeBHUX BUIAIKaX Mi>KHapPOHI opraHisallii HaBiTb mpezcTa-
BJ1eHi B [IpaBsinHi Pajgy, ase 6e3 mpaBa roJiocy. Y4acTb Mi*)KHapOIHUX OpraHi3aliiii, 4IeHOM IKHUX He € caM
€C (ane € itoro nep:kaBu-4JeHH), Takux K AreHTcTBo OOH 3 nuTaHb 6ixeH11iB, [IpaBaiHHA EBponeiich-
Koro odicy mNiATpUMKHU 1IyKayiB npuTyJaky Ta KoncynbtaTuBuuit popym FRONTEX € uynoBum paktom,
1110 IeMOHCTPYE NPUXUIBHICTD EC 1,0 Mi>XHAPOJHOTO CIiBTOBAapUCTBaA.

2. MixkareHTcbKe CiBpOGITHULITBO

3 or/IAly Ha Te, 1110 areHTCTBA € YaCTHHOIO IHCTUTYLIHHOI cTpyKTypH EC, 3p03yMiJIo, 1110 BOHH I10-
KJIMKaHi CIiBIpaIloBaT y cdepax, 1o CTAaHOBJATD CIJIbHUM iHTepec. [Ipo criBnpaiito areHTCTB 3 [lepe-
kJaaanbKuM 1eHTpoM €C Ta Odicom nyb.ikaniit y chepi nybiiuHUX 3aKyIiBeib, SKa NPSIMo nepeadayeHa
yCTaHOBYMMH NpaBUJIAMH, B3Ke OyJI0 3a3Ha4eHo BUle. OKpiM L{bOr0, areHTCTBA, 10 NPALIOITh Y MOAI6-
Hi¥ rasysi abo 3aIfikaBJieHi B TeBHil KaTeropii Mocjayr, MOKyTb CIiBIPAIOBATH Ta KYIMyBaTH iX CHiJILHO
(«cmisibHI 3akymniBJi»). @iHaHcoBi HopMU EC nepe6avaOTh TaKy CHiBIPaLl0 3 METOK OTPUMAHHS Mepe-
Bar, siki BOHa MPUHOCUTD, 30KpeMa eKOHOMil GpiHaHCOBHUX pecypciB Ta OTpUMaHHA edeKTy cuHeprii. el
THUI CHiBNpalli, K NpaBUJ0, BUMArae, 06 JBa abo 6ibliie areHTCTBA JJOMOBUJIMCh IPO NOCJIYTH abo To-
BapH, fAKi NOTpi6HO npuAb6aTH (HanpUKJIaZ, NpUJOaHHA MNOCJAYT NOBITPSHOTO CIIOCTEPEXEHHS MDK
FRONTEX, EFCA Tta EMSA), ymoBu MixknapTiiiHoi criBnpati (BHYTpilllHi#l po3noain pecypciB abo npua-
GaHHs TOBApiB BiIMOBITHO 0 MOTPeb KOXKHOTO areHTCTBA), a TAK0XK OpraHisalliro npoueaypy 3akymniBesib
(my6utikaliss KOHKYpCY, OIliHKa MPOTO3UI[il, MPUCYIKEHHS KOHTPAKTY).

baraTo areHTCTB Npu3Ha4YeHi A CIiBIpali Mi>k c06010, OCKIJIbKM BOHH NMPAIIOI0Th B OJHIN ra-
Jy3i. 3akoHoAaBenb €C yacTo HaBiTh Nepe6ayaB B3aEMOJONOBHEHHS 3aBaHb, PO6JIsIUM [IeBHi areHTc-
TBa IPUPOJHUMU COIO3HUKaMU. lle cTtocyeThbces Takux yctaHoB, ik FRONTEX, EUROPOL ta EUROJUST, aki
BiZINOBial0Th 32 60POTHOY 31 3JI0YMHHICTIO Y TaK 3BaHOMY NPOCTOPi CBO60AH, 6e31eKH Ta CIpaBe/JINBO-
CTi, BcTaHOBJIeHOMY YacTHHOI0 2 cTtaTTi 3 JJPEC. AreHTCTBO eu-LISA TakoX MoXKe OYTH AOAAaHE /10 I[bOTO
CHUCKy 3aBskU Horo IT-nigTpumui Bule3asHaueHMM areHTCcTBaM. fkio JloroBopu 4iTko He nepenba-
YaloTb CNiBPOGITHUITBO, BOHO PETYJIOETHCA aOCTPAaKTHUM YMHOM B YCTAaHOBYMX perjaMeHTax IJISX0M

34 OpHak e He BuKJ4ae ad hoc ajanTauiit 10 3akoHoaB4YuX akTiB €EC y pamkax CnisibHOro KkoMmiTeTy (oprasy, 1o npuiiMae
pilleHHs 3 NUTaHb acoljialii) 3 MeTor BpaXyBaHHS NOTpe6 acoLioBaHOI ep>KaBU.

35 Oesch, M./Lang, A, ,EU-Agenturen und die Schweiz"“, Zeitschrift fiir Europarecht, N¢ 6, November 2014, p. 136.

36 Chiti, E., “Is EU Administrative law dealing in some of its crucial tasks”, European Law Journal, Vol. 22, Ne 5, September 2016,
p. 589.
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HaJIlaHHS BiZITOBiHUM areHTCTBaM NOBHOBaXeHb YKJIaJJaTH MiXK CO6010 aZ]MiHICTPAaTHUBHI YTOH, B IKUX
JleTaJbHO BUKJ/I3JAI0ThCd YMOBH cliBnpani. Bumora nogatu taki agMmiHicTpaTuBHi yrogu go Kowmicii Ha
3aTBep/keHHd (i noBigomuTu npo 1e [lapsaMmeHT) rapaHTye AOTPUMaHHS BUMOTH CYMiCHOCTI 3 IpaBU-
Jiamu €C, K 11e 6y/ie MOsCHEeHO HUXKYe.

CmiBnpalls Mi>k areHTCTBaMH TaKO0XK MOKe OYTH JOCATHYTA LIJISXOM 0OMiHY 3HAaHHSIMH Ta J0CBi-
JloM y chepax, ski MOXKYTb OXOIJIFOBAaTU Pi3HOMAaHITHI NUTaHHS, 30KpeMa Jep>KaBHOI CJIyKOU, My6IiuHUX
3aKyIiBeJib, Cy/JOBUX NPOIIECiB, a TAKOK CTBOPEHHS EBPONENCHKOI IIKOJIU JIJIS AiTeN AepKaBHUX CAYKOO0-
BI[iB Yy MpUHAMar4ii Jiep>kaBi-4ieHKUHi. OOMiH 3HaHHAMHM MOXKe 3/IiIHCHIOBATUCS SIK 6e31ocepeIHbO MiXK
areHTCTBaMH, TaK i B 6ib1I iHCTUTYI[iOHATI30BaHUX GOpPMaX, TAKUX K «Mepeka areHTCTB EC», 10 AKUX
TaK0X 3a3BUYail 3anpouyoTh Komicito. OCKiibKM areHTCTBA CTUKAKThCA 3 JyKe NoAIGHUMU npobJie-
MaMH, 0YEeBUHO, 1[0 M2k HUMU CKJIAJIA€EThCS JIOBOJII TicHa ciBnpansa.y Takui cnocié Moo/l ycTaHOBU
OTPUMYIOTb BUTOJY 3 AOCBiZly, OTPUMAHOTO CTaPLIUMHU areHTCTBaMU. 3acilanHa Mepexxi areHTcTB €C Bi-
JI6yBalOThCA ¥ pisHUX dopMaTaX, BiIIOBIAHO 10 BUSHAYEHHUX TEM, 1110 HiJIAral0Th po3po6iii. Oco6gnBui
iHTepec mpeACTaBJIsE Mepexa IOPUCTIB, Ie 00TOBOPIOITHCH aKTya/bHi OPUUUHI Tpo6yeMU. 3a3BU4Yall
BOHU OPraHi30BYHOTHCSA 3a MiclleM IepeO0yBaHHSA areHTCTBA, IKe BUKOHYE QYHKIIii poTaliliHOro ToJIOBy-
BaHHSI.

III. CrBOpeHHA Ta IpaBOBa OCHOBA
1. Cnoci6 cTBOpeHHsA

fAx 6y/10 3a3HaUYEHO HAa MOYATKY, ar€eHTCTBA CTBOPIOIOTHCS IIJISIXOM NPUNHHATTS YCTAaHOBYUX per-
JIAMEHTIB, 1[0 BU3HAYAKTh IiJIi Ta KOMIIETEHIIi}0 KO>KHOTO BiZJOMCTBA, a TAaK0X OpraHi3alliiHy CTPYKTYpy
Ta NpoueAypHy NPpUHHATTA pilieHb. BOHU TakoX pery/ol0Th Taki OCHOBHI acneKTH npasa €C, ik mpaBo-
Cy6'eKTHICTB Ta JIi€3/JaTHICTh, 103310TOBipHA Bi/INOBiAa/IbHICTD, IOBHOBAXXEHHS YKJIaJlaTH YTOIU, Miclie
nepe6GyBaHHS areHTCTBA, iMyHITETH, 3acTocyBaHHS GPiHAHCOBUX Ta IUTATHUX HOPM, MOBHi JJOMOBJIEHOCTI,
[IOJIOKEHHA PO AOCTYI FPOMA/ICBKOCTI 10 JOKYMEHTIB Ta 3aXUCTy JaHUX. BUKOpUCTaHHA [IbOTO peryJio-
BaHHS SIK MMPABOBOTO iHCTPYMEHTY /03BOJISIE IIBHU/IKO CTBOPUTH, A TAKOXK F'HYYKO 3MiHUTH QYHKIiOHY-
BaHHS areHTCTBA, OCKIIbKU 3aKoHOoaBelb EC Moxe, 32 HE0OXiTHOCTI, BHECTU MYHKTYyaJIbHi 3MiHHU 10 Bi-
JANOBIAHUX MoJiokKeHb. OChb fIK 3aKOHOJaBellb HEOJHOPA30BO pearyBaB Ha KpH3H, Taki fK MirpaniiHa
KpH3a, 1110 pHu3BeJia 0 po3mupeHHs koMmneTeHIlii areHTcTB FRONTEX Ta EASO37. lle Takox 3a6e3mneuye
HeraiiHe Ta piBHOMipHe 3aCTOCYBaHHS Jiep>KaBaMU-4yJieHaMU 6e3 He0OXi/[HOCTi epeHeCceHHs B HallioOHa-
JIbHe 3aKOHO/IaBCTBO.

llonpaBaa, rinoTeTUYHO MOKHA 0YJ10 6 3BEPHYTHCS J10 iIHIINX NPABOBUX IHCTPYMEHTIB, 3raflaHux
y ctaTTi 288 JPEC, Takux AK AMPEKTHUBA YU pillleHHS, IPOTE CJiJ 3a3HAYUTH, 1110 JIUIle perjaMeHT rapa-
HTYE, 1110 YCTAHOBYUHN aKT Ma€ AOCTATHIO HOPMATUBHY LiHHICTh [IJIs1 pery/Il0BaHHS TaKUX BaXKJIMBUX MHU-
TaHb, K MPaABOCY06'€EKTHICTh, a TAKOX NHUTAaHb MaTepiaJbHO-IPABOBOTO Ta MPOIECYaJILHOTO XapaKTepy,
TaKUM YUHOM, IIOBHICTIO BiZJMOBJISIOYUCH BiJj 3aKOHOJAaBY0r0 JONIOBHEHHS HA HAl[iOHAJIbHOMY piBHi, 1110
MO>Ke IIOCTaBUTH IIiJ| 3arpo3y OJHAKOBICTb 3aKOHOJABCTBA Ta yIIpaBJIiHHA. lle 0CHOBHI NIPpUYMHH, YOMY
perjaMeHT € OCHOBHUM NPaBOBUM IHCTPYMEHTOM CTBOPEHHS areHTCTB. lle niATBep»Ky€eTbCA 40CBIAOM
ctBopeHHs EBPOIIOJIY, ockinibkH Lie areHTCTBO crepiuy (y 1992 p.) 6yJio cTBopeHe Ha OCHOBI MiXXKHapo-
JIHoI yroau (1o HabyJsia YUHHOCTI Jivie B 1998 p.), sika 3rogoM 6yJ/ia 3aMiHeHa paMKOBHUM PillIeHHSM i,
HapelTi, persiameHToM. Takum ynHOM, EBPOIIOJI npoiimoB TpaHcpopMarito 3 MiXKyps/J0BOTO y HaZHa-
nioHasnbHe areHTCcTBO38. EUROJUST mepexuB nmo/1i6HY eBOJIOIIiI0 3aB/ASIKK TOMY, 10 CIiBOpaLs y KPUMi-
Ha/IbHUX CIIpaBax oyasa BiZJdyBaTHCA B CyBOPO MiXKYPsIOBUX paMKax. 3 po3MaZioM HaJiHALiOHAJIbHOI Ta
MDXKypPsZI0BOi OIIOPHOI CTPYKTYPH (3araibHOBiOMOI SIK «TI'pellbKa XpaMoBa CTPYKTYypa») Mic/isd HabpaHHs

37 Peers, S., EU Justice and Home Affairs Law, 4th edition, Vol. 1 (EU Immigration and Asylum Law), Oxford 2016, p. 150.
38 Mollers, R., Polizei in Europa — Die Sicherheitsagenturen EUROPOL und FRONTEX im Raum der Freiheit, der Sicherheit und des
Rechts, 2rd edition, Frankfurt 2017, p. 53.
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yuHHOCTI JlicabOHCBKHM ZIOTOBOPOM KpHMiHa/IbHA CITiBIpans OyJia MoKJaJieHa Ha HOBY IPaBOBY OCHOBY,
sIKa, MpoTe, 36epirae neBHi 0CO6JIMBOCTI.

[Tonpu Te, 110 1 cTaTTA CHOKyCcOBaHA HA CTBOPEHHI areHTCTB, TaK0X HEOOXi/JHO BpaxOByBaTH
KOMIIETEHIIi 10 3aKOHOIaBLA 010 iX 3aKPUTTS, JOTPUMYIOUHMCh Ti€l CaMOl 3aKOHOAAaB40]1 IPOLIEAYPH, AKa
Mpu3BeJia JI0 iX CTBOpPeHHs. BiH Takok Ma€ mpaBo BHOCUTH 3MiHH JI0 YCTAaHOBYHUX PerJIaMeHTIiB Ta 00'e1-
HyBaTH areHTCTBa. BapTo 3a3Ha4uTH, 1110 HAa CbOTO/IHI XKO/JHE 3 areHTCTB He OYJI0 3aKpHUTe, 06'€IHaHe abo
CYTTEBO 3MiHEHe, 3a BUHAATKOM EBpPONENCHKOT0 areHTCTBA 3 PEKOHCTPYKIil, sike 6yJi0 cTBopeHe B 1999
poti Ta siikBigoBaHe B 2008 porii. 3a ocTaHHi AecaTb pokiB KoMicig aBidi mponoHyBaJia 06'€fHaTH areHT-
CTBa 3 METOI y3ro/KeHOCTi, ajie He oTpuMaJia 3rou [lapsiamenTy39. Y 2007 p. B Ouinni BosiuBy Kowmicii
OyJsia BMillleHa Npomno3ullisi EBponelcbKOMY OpraHy ympaBJliHHS PUHKOM eJIEKTPOHHUX KOMYHiKalii
(sakuii ctraB Odicom BEREC y 2009 p.) 06'eanaTu ENISA 3 HOBUM opraHoM BJIaJiy, ajie HATOMICTb 3aKOHO-
JlaBellb BUPIIIMB CTBOPUTH OKPEMUH HOBUM opraH, AKUK 6ye ciniBicHyBaTu 3 ENISA. CEPOL nmpoBoauTh
OHJIAWH Ta OYHi TPEHIHTH AJIS MoJIilecbKuX i TicHo moB’ss3anuii 3 EUROPOL. ¥ 2013 poni Komicis npea-
CTaBWJIa 3aKOHO/IaBUMI MaKeT, 3aCHOBAaHUM Ha OLiHIi BIJUBY, NMponoHywuu ob’egHatu EUROPOL Ta
CEPOL 3 mipkyBaHb epeKTHUBHOCTI. O/lHaK apJiaMeHT BiIXHUJIUB 1[I0 MPOI03HILi0. OCb YOMy IpOIlecC are-
HTUdiKaIllil, CX0¥Xe, pyXa€ETbCs BIIEPE, a He 3TOPTAETHCS.

2. Yroja npo mrta6-KBapTHpY, YKJIaJeHa 3 1eP>KaBO-4JI€HOM NepeGyBaHHA

JlesiKM YMHOM €BPONENCHKI areHTCTBA Bio6paXkaTh iJiero peiepasbHOro Ta JleleHTpas1i3oBa-
Horo €C, BUXO/4H 3 TOTO, 110 iX IITab-KBapTUPH 3HAXOIAThCs 3a MexkaMu Bprocceus, JltokceMbypry Ta
Ctpacbypra, ki HeodiLiliHO Ha3uBaThCA «cTOAULAMU EC». [leBHOIO Mipolo areHTUdiKaLis B EC Hagu-
Xa€EThCSA MO/[iIGHUMHU NPOLecaMH, L0 BiZj0yBaJKCh B iHIIMX YaCTUHAX CBITY, 0COGJIMBO y deiepabHO CTPY-
KTYPOBAHUX JeprkaBax, Takux Ak CIIA ta HimeuuuHa. Imes menenTtpaJtisanii Bignosizae Heo6XigHOCTI
CTBOpPEHHS iHCTUTYIIHOI CTPYKTYPH, sIKa € GJMKYOI0 10 TpoMaJiiHUHA. TakuM yMHOM, areHTUdiKallif €
peakiiiero Ha 06pasy Jio bproccess, Ky LIMPOKO KYJbTUBYIOTh NE€BHI IPYNU EBPOCKENTHKIB Ta HallioHa-
JiicTiB. 3 iHIIOTO GOKY, iies1 CTaTU pe3uAeHIi€I0 areHTCTBA CTasa JyKe MOMYJIsIPHOIO cepeji epKaB-de-
HiB, AKi HaBiTh 3MararThCs 3a HAZJaHHS TaKOT0 CTaTycy. HelllofaBHO Take MUTaHHS BUHUKJIO 1040 EMA,
SKiM micsis 6araTbox pokiB y Bennko6puTtanii micsis Brexit goBesiocst mykaTu iHiy 6aThKiBlIIUHY. Kinbka
Jlep>KaB-4iIeHiB MOJaid MPOIO3UIlii MoA0 MicT, AKi MOr/id 6 3a6e3meYruTH HaJIeXHi YMOBU JJIs1 PO3Mi-
IIEHHS L[bOTO areHTCTBAa, B pe3yJbTaTi 0yB obpaHuil AMctepaam. Te came ctocyBasioch i EBA, saka mo
Brexit Takox 6a3yBasiack y JIoH0HI i, 3pelToto, nepeixana Ao Ilapuxa. IcHYIOTB pi3Hi IPUUYUHU TaKOTO
MO3UTUBHOTIO CTABJIEHHS /IO ar€HTCTB, 30KpeMa penyTallisi 6yTH NpUNMaliol0 ep>KaBoto, O4iKyBaHs BU-
roZiy BiJi myGJIiYHUX 3aKyIiBeJb Ta MpaneBJAIITYBaHHA IPOMA/IsH IIi€]l Jiep>KaBU-4JIeHa, CIIOAiBaHHA Ha
MO>JIMBICTb AKUMOCh YMHOM BIIMHYTH Ha MOJITHUKY areHTcTBa. Miclie3Haxo/pKeHHsl areHTCTBa BU3Ha-
YA€ETHCA 3a CHIJIBHOIO 3r0J1010 AepxaB-uieHiB Pagu. HemonaBHo came KoMicist 3anponoHyBaia MOXJIUBY
ITab-KBAapPTUPY HA OCHOBI 3asBOK, paHillle NOJAAHUX JeprKaBaMU-4JeHaMHU, SIKi BUCBITJIIOIOTh NlepeBaru
BiZiMOBiHMX MicT, HaMPUKJaJ, reorpadiyHe po3TanlyBaHHA, 3B’A30K, iHGPaCTPYKTypy, HAsABHICTh Oy i-
BeJib, IKiCTb KHUTTS TOIIO. YCi IIi KpUTepii BifirparoTh BAXKJINBY poJib y BUOOPi MicTa, Jile po3TalloBaHe
BiJIOMCTBO.

Xo4ya ycCTaHOBUi perJiaMeHTH (JJONOBHEHi MoJio’keHHSAMHU JloroBOpiB) MIiCTSTh MpPaBOBi M0OJO-
>KeHHS$, 10 JO03BOJIAKTb areHTCTBaM JAiATU aBTOHOMHO Bifipasy Micjf IX CTBOPEHHA LJIAXOM peryJiio-
BaHHS TaKUX BOKJIMBUX aClEKTiB, K GpiHAHCH, IMYHITET, 3alHATICTb, QYHKIIIT TOIO, HA MPAKTHI[i HEMH-
Hy4Ye yKJaJIeHHs] YTOo/iU 3 MPUKWMayol0 HITab-KBapTUDPY AeprKaBoto-4ieHoM40. [lificHO, ycTaHOBYi HOp-
MaTHBHI aKTH MPSIMO BUMAararmThb I1bOT0. € KijJibKa acleKTiB, siki He0O6XiTHO JleTa/bHillle BPeTryJIl0OBaTH B
yro/ii Ipo mTab-KBapTUPY, TaKi K BiJHOCHHU 3 HAI[iOHAJIbHUMU OpraHaMHy BJIa/(4, I0Bara HeJJ0OTOPKaH-
HocTi Ta imyHiTeTy areHTcTBa (iHpacTpykTypa, apXiBu, TejieKOMyHikallii) Ta #oro mnepcoHasny,

39 Peers, S., EU Justice and Home Affairs Law, 4th edition, Vol. 1 (EU Immigration and Asylum Law), Oxford 2016, p. 150.
40 Report from the Commission to the European Parliament and the Council on the implementation of the Joint Statement and
Common Approach on the location of the sites of decentralised agencies, COM (2019) 187 final, p. 8.
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HasIBHICTbh 6araTOMOBHOI IKOJIM JJIS AiTEH MepCcoHasy, OyIiBHUIITBO Ta HassBHICTb iHGPACTPYKTYpH, 3a-
XUCT NpUMillleHb areHTCTBA, 3BiJIbHEHHS BiJl IOJATKiB Ta MUTHHUX 360piB, IOCTYI JI0 Hal[iOHAJbHOI CHC-
TeMHU OXOPOHU 3/I0POB’s, 103BOJIM Ha B'i3/] Ta nepe6yBaHHS TOIO. YCi 1li acneKTH BUMaramTh IEPeTroBo-
piB MiXK areHTCTBOM Ta NPUKWMAaK40I0 AepKaBO-4JeHOM, AKi B leIKUX BUIIaZKaxX TPUBAKOTh HaBIiTb po-
KaMH. 3 OPUJIMYHOI TOYKH 30Dy, IpUiMaryda yroa € iHCTpyMeHTOM MiXKHapOoJHOTro My6JIiYHOTO MpaBa,
SAKAU MOXKe Oy TH YKJIaJleHUH caMUM areHTCTBOM yepe3 CBOIO IPaBOCY6'€KTHICTb. Y TOU ke yac He MOXKHa
3amepevyyBarTHy, 1[0 BOHA TAKOX € YaCTHUHOIO PaBoBOro nopsaAky €C, OCKiJIbKY peaJli3ye MOJI0KeHH nep-
BHMHHOTO Ta BTOPUHHOI'0 3aKOHOAABCTBa. He3Bakaroyu Ha Te, 10 yroZia YKIaAA€ThCA Ta 3MIHIOETHCA BiJi-
MOBiAHO /10 HOPM MDXKHApPOAHOI0 My6IiYHOrO MpaBa (Ta KOHCTUTYIIHHOI0 3aKOHY Aep:KaBH, B SIKii 3Ha-
XOJUThCS IITab-KBAPTHPA), HOTO MOJI0KEHHSI HEMOXKJ/IMBO iIHTepIpeTyBaTH 6e3 ypaxyBaHHs 1iijiei mpaBa
€C. ToMmy Mo>kHa 3pOGUTHU BUCHOBOK, 1[0 TpUKMaloya yrojia € HeOOXiIHUM JJONOBHEHHSM /[IJis 3a6e31e-
YeHHsI HaJIeXKHOTO QYHKI[IOHYBaHHS OyAb-IKOro areHTcTBa. HasiBHICTh yroau npo mra6-KBapTHPY 3a-
Oe3redye MPaBOBY BU3HAYEHICTh y NPUHMal0Yil eprKaBi, OCKiJIbKY HAalliOHA/IbHI OPTaHU BJIaIH 4aCOM He
Jlo KiHIIs1 06i3HaHi Mpo npeporaTuBy areHTcTBa €C Ha iX TepuTopii. MoXJIUBiCTh 03HAlOMJIEHHS 3 IOpU-
JUYHUM JIOKYMEeHTOM, CKJIaZieHUM 0QilliiHO MOBOIO i€l Iep:KaBU-4JI€Ha, € aClIEKTOM He3MipHOI I[iHHO-
CTi B aiMiHiCTpaTUBHIN NPaKTUILI.

3. KoHQUIIKT 3 npuHLUNIaMU NlepeAadi IOBHOBAXKEHb Ta iIHCTUTYIiOHAJILHOTO GaJIaHCy

[cHyBaHH4 BeJIMKO]I KiJIbKOCTI areHTCTB CBiIYMThb PO Te, 1[0 IX CTBOPEHHS He CTUKAETHLCA 3 Iepe-
IKOJIaMH, sIKi BaXKKO mojiosiaTu. Lle skpas rosioBHa npo6JieMa, IKy NOoTpioHO 06roBopUTH HMXKYe. OcKi-
JIbKU areHTCTBaM BCe 4YacTillle JOpy4YalOTbh MOBHOBAXKEHHS, iICHYE pU3UK TOro, 1o iHcTuTyuii €C, gaki
NPSAMO CTBOPEHi yCTaHOBYMMHU AOTOBOPAMU, MOXKYTh iHTEPIIPETYBATH L€ ABULE K HESIBHE JleJIeryBaHHSA
MMOBHOBAKEHb i, 0TKe, BIiAKUHYTH 6y/1b-IKY BiIIOBia/IbHICTD 3a MOPYIIEHHS IpaB iHAUBiAiB. ClipaBii, He
MO>KHa BUKJIIDOYATU MOXJIMBICTb TOTO, 110 CTBOPEHHS areHTCTB, Ha/liJIeHUX CYBEpEHHHUMU IIOBHOBAXKEH-
HSIMH, MOXKe PO3MUTHU PO3MO/IiJ BJaIH, NepeabadyeHu joroBopaMu. HeBU3HaUeHICTh 111010 06CATY KOM-
NeTeHIii BiIOBiIHUX areHTCTB MOe HaBiTh MPU3BECTH 0 TOTO, L0 alreHTCTBO HA/IMIPHO MEPEBHUILYE
CBOI MMOBHOBaXKeHHS AiATH (HisibHICTB «ultra vires»)4l. 3razianHi BUlille MPUKJIAIN T03BOJISIOTh MPHUITYC-
THUTH, [0 sIBUIlle areHTUdikalii Moxke 6YTH HECYMiCHUM i3 JBOMa OCHOBHMMU NpUHIUNaMu npaBa €C:
nepe/iadi MOBHOBAKeHb Ta iIHCTUTYLIMHOTO 6aj1aHCy.

(a) lIpyHBUI nepejadyi NOBHOBa)KeHb

€C Mae siMlle TOBHOBaXKeHHS, BU3Ha4veHi JloroBopaMu. BianoBiHO /10 1bOTO NPUHIIMIY, BUKJIA-
neHoro y cratti 5 (2) IEC, EC Moke AiATH JIMIIe B MeXax KOMIETEHIIil, HaJlaHOI AepKaBaMHU-4JIeHaMH B
JloroBopax, A/l IoCATHEHHS 1[iJiel, BU3HaUYeHUX HUM. [loBHOBaxkeHHs, He nepeaHi €C JloroBopamy, 3a-
JINIIAIOThCA 33 JlepkaBaMu-uieHaMU. JlicaboHChKUM JIOroBip yTOUHIOE po3no/ia koMieTeHIii Mixk EC Ta
JepkaBaMu-4jieHaMu €C. i koMneTeHI1lis NOAIMSETHCA HA TPU OCHOBHI KaTeropii: BUKJ/IIOYHA, CIJIbHA
Ta MiATpUMYyO4Ya KOMITeTeHIis. B mpuHIuMi, SKI[0 He epe/i6avyaTH MOKJIMBOCTI CTBOPIOBATH areHTCTBA,
OKpIM THX, 1110 IpsAMO 3a3Ha4yeHi B /loroBopax, MOXXHa CTBepP/KYBaTH, L0 JIULIe yCTAHOBHY, lepeJsiiueHi B
cratTi 13 JIEC, MOXKyTh 3/1iiCHIOBAaTU NIOBHOBAXXEHHS, MOKJIaZieHi Ha EC.

3 iHmoro 60Ky, cj1i 3a3Ha4YUTH, [0 B JloroBopax HEMaE I0JIOXKEHb, 1110 MPSAMO 3a60POHSIOTH I1e-
pesadyy NOBHOBaKEHb iHIUM Cy0’€KTaM, UM TO areHTCTBA, UM OPTraHU, 0COOJIMBO SKIIO IIi TOBHOBAYKEHHS
€ JIUIIEe KOHKPETHUMH i SIKII[O Lle pOOUTHCS I06POBibHO. K 6y/ie MOsICHEHO HUKYe, CTBOPEHHS areHTCTB
BiZIOYBa€ETHCA He B IPAaBOBOMY BaKyyMi, a KOJKEH pa3 3BePTAETHCSA JI0 MPaBOBOi 0CHOBU B /loroBopax, 1o
JI03BOJISIE NIPUMHATH BiIMOBIAHMHI YCTAaHOBYMM perjaMeHT, JOTPUMYIOUUCh 3aKOHOAABYO0I MPOLEeAYypH,
siKa Bifjo6parkae, HACKiJIbKU 1ie MOXKJIMBO, KOHCEHCYC MiXK BiITOBIAHUMU YyCTaHOBaMH, 30KpeMa Pajioro Ta
[TapnamenToM. Ockinbku KoMmicis BianoBifae 3a mo/jaHHA 3aKOHO/IaBYUX MPOIMO3UILLiH, BXKe CKJIAJI0Cs TaK,

41 Lenaerts, K./Van Nuffel, P., European Union Law, 314 edition, Oxford 2011, 17-021, p. 708.
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10 BoHa Ta Pajia, iKa € cniB3akoHO1aBIeM, MaJIy Pi3Hi MOTJISAM 1[0/[0 BUOOPY BiANOBiAHOI MPaBOBOi OC-
HoBU. Tol akT, mo Paja B aedkux BUNaAKax NpUKHSIA pillleHHS PO BHECEHHS 3MiH /|0 3aKOHO/1aBYOi
MpOoMno3ullii, 1OCKUJIA0YXCh Ha iHIIly MPaBOBY OCHOBY, CBITYUTh NPO Te, HACKIJIbKU CyNepeuIMBUM MOXKe
OyTH Ile TUTaHHA. B igeasnti 70 noroBopiB cJ1iJi BHECTU 3MiHH, 106 BBECTH KOHKPETHY ITPaBOBY OCHOBY JIJisl
CTBOpPEHHS areHTCTB. Lle fonoMorio 6 3a6e3me4ynTy NPaBOBY BU3HAYEHICTb Ta YHUKHYTHU Cy/I0BHUX IIPO-
reciB y CEC. OiHak Hapa3i HeMa€e 03HaK MOJIITUYHOI BoJii /10 pedopMHu.

(b) MpuHIMI iHCTUTYLiHHOTO Ga/IaAHCY

BignosigHo mo crarti 13 (2) A€EC, koxkHa ycTaHoBa €C MOBHUHHA [[iITH B MeXax NOBHOBaXeHb, M10-
KJIaJIeHUX Ha Hei /loroBopaMHy, Ta BiiTOBiAHO [0 MpoLEeAyp, YMOB Ta 1iiJiel, BUKJIaZileHUX y Hux. Lle noJso-
*KeHHS € BUPOKEHHAM NMPUHIMITY iHCTUTYIiHHOI piBHOBAry (6aj1aHCy), XapaKTEPHOTrO /IS iHCTUTY1iOHa-
JIbHOI cTpyKTypu EC, AKUM Nepeabadae, Mo KoXKHa 3 iHCTUTYIi MOBUHHA 3iHCHIOBATH CBOi IIOBHOBA-
>KEHHS, He MTOCATalouU Ha MOBHOBAXKEHHA iHIINX42. 3 OTVIAY Ha Ilel MPUHLIMI, MOXKHA CTBEP/PKYBATH, 1110,
HaOHpaloyy MeBHi MOBHOBAKEHHS], areHTCTBA «y3yPNYKTh» MOBHOBAXKEHHS, CIOYaTKy HaJlaHi yCTaHO-
BaM. KpiM Toro, Mo>kxHa CTBEP/[?)KyBaTH, 1110 IIJIIXOM CTBOPEHHSI HOBUX Cy0'€KTIB, KPiM iHCTUTYLiH, BUHU-
Ka€ MOXJIMBICTb YHUKHYTH IEMOKPATUYHOT'0 Ta 3aKOHHOT'0 KOHTPOJIIO, sikui JIoroBOpU HaKJIaaloTh Ha
iHcTuTynil. OTke, areHTUIKallig 6y/le aTaKOK0 Ha CKJIaJHUN IHCTUTYI[IMHUM 6a/1aHC, BCTaHOBJIeHUH [lo-
rOBOpamu.

OJiHaK 1[ed apryMeHT irHopye To¥H $akKT, 1110 areHTCTBA MalOTh JIMIIE Clellia/ibHi TOBHOBaXKEHHS
y By3bKocIelliajsizoBaHUX cpepax, He M036aBJSIOUU IHCTUTYLII MOXKJIMBOCTI peasisalii ixHiX moBHOBa-
»keHb. HacnpaBi areHTCcTBa Npallol0Th ¥ BUCOKOTEXHOJIOTIUHIN ranysi, Ha Ky iHCTUTYI1lis HaBps/J, 44 Ha-
BaKUThCH, IKIIO B JIOTOBOPH He 6y/ile BHECEHO 3MiHU. TaKUM YHHOM, JJaJIEKO He «y3yPIYIYH» IOBHOBA-
»KeHHs, areHTCTBa 3aUMalTh HOBi chepy KOMIIETEHIIiI Ha OCHOBI eKcIpec-nepeaayi, 3a3HavyeHoi B ycTa-
HOBYOMY perJiameHTi. [llo cTocyeTbcs apryMeHTYy, 1110 CTOCYEThCSI HIGUTO BiJICYTHOCTI /IeMOKPAaTUYHOTO
KOHTPOJIIO Ta 3aKOHHOCTI, 3ra/IaHOTr0 Y NoNepeHbOMY NYHKTI, BAXKJIMBO HaraZaTy, 0 areHTCTBa He Ipa-
IIOI0TH JOBIJIbHO Ta 6e3 Oy Ab-IKOT0 KOHTPOJII0. HaBmaky, ik 6y/ie MosiCHEHO HMKYe, areHTCTBA TOBUHHI
MO/IaBaTH JIOKJIaAHI 3BiTH PO CBOIO [i/IbHICTh SIK TOJIOBHUM YCTaHOBAM, TaK i LIIMPOKiX rPOMaACbKOCTi.
[cHYIOTh Tak0 3060B’sI3aHHS 11[0/I0 TPO30POCTi, IKUX BOHU MOBUHHI JOTPUMYBATHCS, HAIPUKJIA/], Ha-
JIaHHSA MyOJIIYHOTrO AOCTYIY A0 A0KyMeHTIB. [1[0/10 Heo6XiJHOT0 KOHTPOJIIO 33 3aKOHHICTIO, CJIiJi MaTH Ha
yBa3i, [0 aKTH, MPUUHATI areHTCTBaMH, 10 MAalOThb WPUAUYHI HACHIIKHA AJS iHAUBIAIB, MOXYTb OyTH
OCKap:KeHl OCTaHHIMM y BHYTpilIHIX cyoBuX opraHax ta CEC*3. Tomy MOXKHa cpaBeJlJIMBO CTBEPIXKY-
BaTH, 1[0 3aKoHoAaBelnb EC po3po6UB BiAiNOBiAHI MeXaHi3MU /IJisl TOTO, 11106 areHTCTBA He YHUKAJIU Jie-
MOKPATHU4YHOI Ta WPUAUYHOI BiINOBiAAJIbBHOCTI.

(c) HpuHLMO cy6cuAiapHOCTI

[HIIMM OPUHIMIIOM, IKUH BiZjirpae BaXKJIMBY POJIb ¥ CTBOPEHHI areHTCTB, € MPUHLMI cy6cuiap-
HOCTI, 1K BcTaHoBJieHO y cTtaTTi 5 (3) JIEC Ta [IpoTokosi (N2 2) mpo 3acTocyBaHHS HPUHIIUIIB CyOCHIiap-
HOCTI Ta nponopuiiiHocTi. ¥ chepax, siki He nignafaoTh OiJ BUKJOYHY KoMneTeHLi0 €EC, npuHLUN cy6-
CH/liapHOCTI cCHpsAIMOBaHUI Ha 3aXUCT MOXK/JIMBOCTEH JilepKaB-yJieHiB NpUiMaTH pillleHHs Ta 3/AilCHIOBAaTU
MOJIITUKY i JleriTumisye ail €C siniie y BUNaiKax, KOJIM BiIMOBiAHI 1iJIi He MOXYTb GyTH JOCATHYTI Jep-
»KaBaMH-4JIeHaMU, HATOMICTb IBU/ILE MOXKYTb OYTH A0csrHyTi Ha piBHi EC «B pe3ysibTaTi MacuTaby a6o
HacJi/iKiB 3aIpoNoHOBaHOI Aii». TaKUM YHUHOM, METOI0 BKJIIOYEHHS 1IbOr0 NpUHUUNY A0 JloroBopiB mpo
€C € HabMKeHHS 3/iHCHEHHS BJIaJHUX IOBHOBAXXEHD /10 FPOMA/ITHUHA BiZMOBIIHO 10 NPUHIUITY GJIM-
3bKocTi, BctaHoBJIeHOTO B cTaTTi 10 (3) AEC. OcKisibku 3aKoHOAABCTBO EC nepeadavae pisHi GopMHu yi-
paBJIiHHSA, MOXKHA 0YJ10 6 CTBEP/XKYBATH, 1110 CTBOPEHHS areHTCTBA € HEMOTPIOHUM aKTOM IjeHTpaJtizaril.

42 Judgment of the CJEU of 13 November 2015 in Case C-73/14, Council/Commission, EU:C:2015:663, paragraph 61; judgment of
14 April 2015, Council/Commission, C-409/13, EU:C:2015:217, paragraph 64.
43 Lenaerts, K./Van Nuffel, P., European Union Law, 314 edition, Oxford 2011, 17-022, p. 709.
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JlificHO, sIK MOsICHIOBAJIOCS BUIIl€e, 3aKOHOJAaBCTBO EC M0OKe 3aCTOCOBYBATHUCA JAE€LlEHTPAi30BaHO AeprKa-
BaMU-4yeHaMHy, ToJi sk Komicis Ta CEC HecyTh BiAOBIJa/IbHICTh 3a JIOTPUMAaHHS Jep:KaBaMU-4/J1eHaMHU
CBOiX 3000B’s13aHb.

3 iHmoro 60Ky, MOXXHa BUCyHYTH apTyYMeHT, 1[0 areHTUdiKalisgs He 000B'I3KOBO Ma€ HACJIiAKOM
HeHTpasisalio aaMmiHicTpanii. ik 3a3Havasiocs Bulle, areHTHIKallid He M0O30aBJISE JAep)KaBy-4JieHa
MpaBa 3aCTOCOBYBAaTH Ta BIIPOBA/KyBaTH NpaBuJia EC caMoCTiiiHO Ha HalliOHAJbHOMY pPiBHi. YpaBJliHHS
3a/IMIIAEThCA B 3HAYHIUM Mipi B pyKax Jiep>aB-4J/IeHiB, a arTeHTCTBA, K IPaBUI0, 00MEXYIOThCS 3aB/IaH-
HSIMU KOOPJMHAllii Ta OL[iHKW pe3yJIbTaTiB /Jisl JOCATHEHHS OCTaBJeHUX Iijieii. Came 1ie 3aBJaHHSA KO-
OpAWHaLil Ta OL[IHKH € OJHI€0 3 0OCHOBHUX IIPUYMH CTBOPEHHSA areHTCTB, OCKIJIbKA BOHU MAlOTh TEXHIUHY
eKCIepTHu3y Ta HeynepeaKeHiCTb, He0OXiHI /151 nepeBipKU AOCATHEHHS IUX 1jijiell. CTBOPEeHHS HaJHa-
I[iOHAJIbLHOT'O OpraHy 3abe3neuye epeKTUBHICTb aiMiHicTpalii, OCKiIbKM BOHA M0O>Ke YHUHUTH 3/10pOBUI
THCK Ha Jiep>KaBU-4JIeHH, 11106 3a0e3MeYUTH BUKOHAHHS CBOiX 3060B's13aHb. YCTAHOBYUH perjiaMeHT, SIK
MPaBUJIO, IeTAJbHO OIHCYE, 1K 3aKOHOJaBellb BpaxyBaB MPUHLMII CyOCHAiapHOCTi. MeTo10 Takoro o6rpy-
HTYBaHHS € BifnoBiHicTb BUMoram ctatTi 8 [IpoTokosy Ne 2 no IEC, 3rifiHO 3 IKO10 JiepKaBU-4YJIeHH (3a
iHiI[iaTHBOIO CBOIX HAI[iOHAJIbHUX MTapPJIAMEHTIB) MOXKYTb ITOJaTH MTO30B PO CKAaCYBaHHS JIaHOr'0 3aKOHO-
JaB4yoro akTa 70 CEC, cTBepKyI04H PO MOKJIMBE MOPYIIeHHs MPUHIUITY cy6cuaiapHocTi. Ha cboroaHi-
uiHiM geHb CEC ay»ke 06epexHO OL[iHIOBAB BiIMOBIIHICTb I1bOMY IPUHIUIY.

4. IIpaBoBa OCHOBA B AOr0OBOpax

3 yacy cTBOpeHHs mnepuiux areHTcTB EC BUKOPUCTOBYBAaB HU3KY NMPaBOBUX OCHOB, siKi 6yAyThb
npejcTaBjeHi Hk4ye. HacpaB/i ix 3a3BU4Yall HA3UBAOTh «IIOKOJIHHSIMU» areHTCTB, 3aJ1€)KHO BiJl TUIY
npaBoBOi 6a3y, iKa BUKOPUCTOBYBaJacs AJ1s1 iX cTBopeHHs. KoxkHa 1opyijudHa 0CHOBAa Ma€ CBOi BUMOTH
Ta GYHKIII, i TOMy He mpocTo B3aeMo3aMiHHa. Bubip BiZinoBiIHOI IpaBoOBOi 6a3u € Ay»Ke BOXKJIUBUM Y 3a-
koHo/aBcTBi €C. 3 ornsiny Ha Moro craTyc ik «Cow3y npaBa», SK HeoAHOPa3oBo 3raayBaB CEC*, BubGIp
MpaBOBOI OCHOBY TapaHTYE, 110 3aKoHoAaBellb €EC /i€ BiANMOBIAHO /10 BEpXOBEHCTBA NIpaBa Ta AOTPUMY-
€TbCSI OCHOBHHUX NMPUHLUIIIB, 3rajlaHuX BUlle (Mepedadi IOBHOBAXEHb, IHCTUTYL[IHHOTO 6ajlaHCy Ta Cy6-
cuaiapHocti). OTXKe, ¥ pa3i HEBUKOHAHHA Ili€e]l BUMOTH, 3aKOHO/IaBellb IEPEBUINMB 6M CBOI MOBHOBA-
JKEHHS, pU3UKYI0UH ultra vires ckacyBaHHSIM 11bOr'0 aKTy EBpOMeicbKUM CyZ0M ClIpaBeAIUBOCTI. lle Moxke
CTATHCS B pe3yJIbTaTi M030BY PO cKacyBaHHA (cTtaTTd 263 JPEC), nocusaHHA Ha MONepPeaHE pillleHHs
IS epeBipKu AiicHOCTI mpaBoBoro akTa (crarta 267 JJOEC) a6o nMo30By Ipo HE3ACTOCOBHICTD (CTATTA
277 APEC)*s. [lna Toro, u06 3a6e3nedyuTu epeKTUBHUM CYyI0BUI KOHTPOJIb 32 3aKOHO/IABYOI0 JislJIbHI-
CT10, 3aKoHOAaBCTBO EC nepesbayae, 1110 KOXKeH 3aKOHOJABYMM aKT NOBUHEH MICTUTH NPaBOBY OCHOBY,
sIKa 3aCTOCOBYETHCS, T NOSCHIOBATH y CBOIX BUCHOBKAaX NPUYMHH, AKI 3MYCHUJIHU 3aKOHOJABLS NPUHHATH
TaKUH 3aKOH.

(a) 3acTrepexkeHHs1 Ipo rHYYKicTh y cTaTTi 352 1PEC

[lep1ioto MpaBoOBOIO OCHOBOIO, IKy BUKOPUCTOBYBaB EC 3 MeTOI0 CTBOPEHHS areHTCTB, 6yJ/I0 TaK
3BaHe MOJIOXKEHHS PO THYUYKicTh y cTaTTi 352 JJOECH. lle nosnoxeHHs 103Bojsi€ EC MPUNUHATU aKT, He-
06XiHUM [J151 JOCATHEHHS Liiziel, BUSHaYeHUX JloroBopamy, K110 loroBopy He Hajialu HEOOXiJHUX I10-
BHOBaXeHb JIJISl IOCATHEeHH 1uX Ifijie. CtarTs 352 JPEC MoKe CIYKUTH IPAaBOBOIO OCHOBOIO JIMIIIE 3a
YMOBH JOTPUMaHHS TaKHUX YMOB: Nepe/ibadyBaHa /i «HeoOXiiHa AJ1s1 JOCATHEHHSI B paMKaX MOJIITUKH,
BU3HavyeHoi /loroBopaMu (3a BUHATKOM CHiJIbHOI 30BHIIIHBbOI MOMITUKK Ta MOJITUKUA 6e3neKu), 1ijgei

44 Jlub.: Judgment of 26 June 2012 in case C-335/09 P, Commission/Poland, EU:C:2012:385, paragraph 48 and of 29 June 2010, E
and F, C-550/09, EU:C:2010:382, paragraph 44. CEC HaroJiocus, 1o €C "e Cor030M, 3aCHOBaHUM Ha BEPXOBEHCTBI IPaBa, iHCTHU-
TYTH SIKOTO MiA/SralTh NepeBipLi BiAnoBiHOCTI Horo aKTiB, 30KkpeMa, /loroBopy Ta 3arajJlbHMUM NIpUHLUIAM IpaBa”.

45 Lenaerts, K./Van Nuffel, P., European Union Law, 314 edition, Oxford 2011, 17-022, p. 709.

46 BoHo ekBiBasieHTHe cTaTTi 308 JIEC Ta cTtaTTi 235 paniue girouoro JoroBopy npo €BponeicbKi EKOHOMIUHI CHiJIBHOTH.
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€C»; Himo B /loroBopax He nepeadavyae Jii /sl JOCATHEHHS L€l «MeTH»; 3allJIaHOBaHI Jii He TOBUHHI
MPU3BOAUTH 10 PO3UIMPEHHS MOBHOBaXKeHb €C 3a Mexi Toro, 1o nepegbayeHo Jorosopamu.

[ls1 mpaBoBa OCHOBA LIMPOKO BUKOPUCTOBYBaJach Ha MOYATKYy iHTerpainiiHoro npoiecy+’, i BBa-
»kasiacs cyMmicHoto 3 mpaBoM €C y cyaoBii npaktuili CEC*. OnHak 11 NpaKTHKa Ma€ HeA0JiK: BOHA 3a0X0-
Yy€ 3aHAATO LIMPOKe BUKOPHUCTAHHS Yepe3 Jello HeoJHO3HauyHe GOopMyJII0BaHHS NpaBoBoi 6a3u. He Tak
CKJIa/IHO 3HANTH B JIOTOBOPAX METY, fIKa MOCAY>XUja 6 BUNIpaBJaHHSAM /IJil CTBOPEHHS areHTcTBa. Mox-
JIUBO, I1e He OYJIO CIIPaBKHbOO NP0o6JIEMOI0 HAa paHHiM cTafil. OaHakK i3 36i/IbIIIEHHSAM KiJIbKOCTi areHTCTB
iCHy€e pH3HWK pO3NOBCIO/PKEHHS, HAaBiTh MiAPUBAaHHSA poJi ycraHoB. Kpim Toro, crarts 352 JJOEC 6a3y-
€TBCSI HA TEOPil «TPUXOBAaHUX NOBHOBAXKEHbY, 3Ti/HO 3 IKOI0 NMepe6adaeThCs, 0 Mi>XKHapoAHA OpTraHi-
3allisi NIOBUHHA MaTH MOBHOBAXKeHHsI, HEOOXi/[Hi /I/1s1 J0CAATHEHHS CBOIX 1iJiel, HAaBiTh AKIIO ii ycTaHOBYA
yroja nNpsiMo He HaJla€ TaKUX MOBHOBaXKeHb. JliiCHO, Teopisi «IPUXOBAaHUX MOBHOBAaXKEeHb» MOXOJUTH 3
Mi>KHapOAHOTO My6JIiYHOr0 mpaBa*?, mpoTe CJIiJi 3a3HAYUTH, L0 TAKy HPEe3yMIIil0 BaXKKO Y3TOAUTH 3
MPUHLMIIOM Ilepe/iadi, AKWi NpUTaMaHHUH 3aKkoHO4aBCTBY €C. bisnblie TOro, ijesd 703BOJIUTH 3aKOHO/ja-
BUOMY OpraHy «3anoBHIoBaTu» ad hoc npaBoBuil BakyyM, iKWl HEHaBMUCHO BUHUK B /loroBopax, 1iis-
XOM PO3I0/IiJTy TOBHOBaXKeHb Ha OCHOBI cTaTTi 352 [J®EC, neBHMM YMHOM Bifjo6pakae e npuHnui. Ta-
KHUM YMHOM, MM MOKeMO 3pO06UTH BUCHOBOK, 1110, X04a [0JIOKEHHS PO THYYKiCTh, B IPUHIUIII, MOXKe CJITy-
I'YBaTH I0pUAUYHOI0 OCHOBOIO (0151 CMBOPEHHS a2eHMcme — nepek/a1aday), 0AHaK Lie He HalKpallui BUXij,.
lle, MabyTh, i CHpPUUMHUJIO IO BiIMOBU BiJl TaKOi MPAKTUKU 3T0/IOM Ta HaJlaHHS MepeBaru iHIIKMM MpaBo-
BHM OCHOBaM. /o areHTCTB, CTBOpeHHUX BigmoBigHo gm0 cratti 352 JPEC, Hanexatp Cedefop,
EUROFOUND, ENISA, FRA ta CPVO.

(b) lMo/102xeHHA MpPO rapMoOHi3alil0 BHYTPIilIHbOr0 pUHKY y cTaTTi 114 JPEC

Ille ofiHi€l0 PABOBOIO OCHOBOIO, IKa BUKOPUCTOBYBaJsIacs JJ/Il CTBOPEHHS areHTCTB, 6yJI0 10JI0-
>KEHHS MPO rapMoHisaljito BHyTpilHboro puHKy y ctaTTti 114 IOEC. Lle nosioxkeHHs /03BOJISIE BXKUBAaTU
«3ax0/iB L1010 HAabIMKeHHS 110J10KeHb, BCTAaHOBJIEHUX 3aKOHOM, i/I3aKOHHUMHU Ta aIMiHICTPaTUBHUMU
aKTaMHM y Jiep’KaBax-uJeHaX, 06'€KTOM SIKUX € CTBOPEHHS Ta QYHKIiOHYBaHHS BHYTPIIIHBOIO PUHKY"50,
Xo4a cBOro 4acy 11l IpaBOBa 0CHOBA 6yJia y>Ke KOPUCHOIO, IPOTE BOHA CbOTO/HI CTBOPIOE HU3KY HOPUU-
YHUX [IP06JIeM, OCKIJIBKH Ii 3aCTOCYBaHHS 0OMeKeHe JIUIIe OLHUM CEKTOPOM — BHYTpILIHIM PUHKOM. 3Ba-
Kal04M Ha Te, 1110 BOHA OyJs1a Heo6XiZjHO0 Ha eTani ¢opMyBaHHSA BHYTPIIIHbOTO PUHKY, 3apas il akTyasb-
HICTb 3MeHIIMU/Iaca y 3B’3Ky 3 GaKTUUYHUM JOCATHEHHAM Liei MeTu B 1993 poui. lle, 3BUyaliHo, He BU-
KJIIOUa€ MOXJIMBOCTI BUKOpUCcTaHHA cTaTTi 114 JI®EC ik npaBOBOI 0CHOBH, OCKiJIbKY BHYTPIiLlIHil pUHOK
€C nposoBXKy€e pO3BUBATUCA Y BiZIOBiAb HAa OTOYHI BUMOTH, HAIPUKJIaJ, BPaXOBYIOUYH TEXHOJIOTYHUN
PO3BUTOK Ta HeOOXiHICTb 3aXMCTy crnioXkuBadiB. OfHAK, 3a BiZicyTHOCTI 3BepHeHHs A0 ctaTTi 114 JJOEC,

47 EBoJttoiisi mpaBoBoi icTopii EkoHOMiYHOr0 Ta BaJIOTHOTO €003y Ta BUKOpHcTaHHA ctaTTi 352 JPEC iayTh miiv-o-miid. Ik
yNpaBJiHHA NepIIMMHU MeXaHi3MaMH1 NiATPUMKH IJIATIXHOT0 6a/IaHCy, TaK i CTBOPeHHSA EBpONeHCcbKOro GoHy BaJOTHOTO CIiB-
po6itTHunTea ("EMCF") Ta EBponeiicbKoro BajlOTHOTO MiZpo3Ainy Ga3yBasvcs Ha MOJIOKEHHI Mpo IHyYKicTh. Lle moyioxkeHHA
MOXe 6yTH 3aCTOCOBAHO JIJIs TOTO, 1106 BUBeCTH EKOHOMIUYHMH Ta Ba/IIOTHUH COI03 HA HACTYIHY JIOTi4HY cTajito: EBponeicbKUH
BIIOTHUH $oHZ, 3rigHO 3 JloroBopaMy, IISXOM BKJ/IIOYEHHS YHHHOTrO EBponefcbKoro MexaHismy cra6isbaocti (“EMC”) o 3a-
koHogaBcTBa €C. TakuM yuHOM, iHTerpauis EMC y pamku €C Moxe GYTH JOCATHYTA LUUISIXOM PEryJil0oBaHHs], 3aCHOBAHOI'O Ha
ctatTi 352 APEC. [s1s 3a6e3MeyeHHs IJIAaBHOTO POJO0BXKEHHS AislIbHOCTI JiepKaBU-4JIeHH MOT0/KYI0ThCS, o Kanitas EMC ne-
pefaeTbcs EBponeiicbkoMy BaJlOTHOMY GOHAY 3a JOINOMOIOI0 iHJMUBiAyalbHUX 3060B's13aHb 260 CHPOLEHOro 6araToCTOPOH-
HbOT'0 aKTYy.

48 Jlug.: Judgment of 27 November 2012 in case C-370/12, Pringle, EU:C:2012:756, ne CEC npsiMo He BUKJIIOYUB MOXKJIHUBOCTI
ctBopeHHs1 EMC, BUKOpuUCTOBY04M cTaTTi0 352 IPEC sik mpaBoBY 0cHOBY. OjHaK oMy He NOTPiGHO 6YJI0 Ile KOMEHTYBATH, Bpa-
XOBYIOYM TOM QaKT, 1[0 BiH 6yB CTBOpEHHUH Ha OCHOBI M>KHapOAHOI yroAy, fiKa Clo4aTKy 6yJ1a 3a MeXkaMH YCTaHOBUYHX /loroBopiB
€C. Cnig 3a3HauuTHy, 110 3roZoM JoroBopu 6y/u 3MiHEHI 32 COPOLIEHO0 NPOLEAYPOIo, 1106 NepeA6auuTH cCTBOpeHHs EMC.

49 Jlus.: Reparation for injuries suffered in the service of the UN, Advisory Opinion of the International Court of Justice of 11 April
1949, [1949] IC] Rep 174, 1CG] 232 (IC] 1949), United Nations.

50 JHwi inTerpayilni cuctemMuy, Taki sik EBpa3iicbKU eKOHOMIYHUM 0103 Ta AH/CbKe CIIiIBTOBApUCTBO Hallil, TakoX Nepejbava-
I0Th FapMOHi3allil0 HallioHAJIbHOT'0 3aKOHO/ABCTBA 3 METOI CTBOPEHHS BHYTPILIHbOr0 pUHKY (AuB.: Kithn, W.M,, “The Eurasian
Economic Union (II) — Institutions, Law and Policies for Economic Integration”, European Law Reporter, 2016, No 7, p. 268).
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SIKII[0 areHTCTBO He 3/iUCHIOE JisJIbHICTD ¥ cdepi BHYTPIIIHBOTO PUHKY, 3aKOHOABIIEBi /J0BE/I€ThCS 0-
cusiaTtucd Ha ctaTTio 352 JJOEC, sika € cybcu/liapHOIO MPaBOBOIO OCHOBOIO. [HIIOIO NMpo6JieMoto € 0OMe-
»KEHHS Ha «3aX0/i1 3 HaOJIMKeHHS M0JI0KEHb, BCTAHOBJIEHUX 3aKOHOM, HOPMaTUBHHUMH aKTaMU YU aiMi-
HICTpaTHUBHMMHU [iIMU B [Jlep:KaBax-ujieHax». [IpoTe npeaMeToM cylepedyok Bce Ie 3aJUIIAEThCA MU-
TaHHS — HACKiJIbKU caMe CTBOPEHHS areHTCTBa NOBUHHO GOPMYBaTH HAGIMKEHHS [10JI0XKEeHb, YU JJOCTa-
THBO, 11106 HOTO CTBOpPEHHS Nepei6avasIo 3axi/l, AKUH «IOJIETTIYE» a60 «CIPHUSE» AOCATHEHHIO Ii€] METH.
CynoBa npakTtuka Cyny €C, cxoxe, cipusie JOCUTh NIMPOKOMY TayMadeHHIo cepu aii crarTti 114 JIDEC,
BU3HAIO4M JAMCKpeLilHy BJaZly 3aKOHOJABLA Ta BUMaralouu JiMlle TOro, o6 AifJbHICTh areHTCTBa
CIpHsJIa HaOJMKEHHIO 3aKOHO/IaBCTBA 3 MeTO0 3a0e3ne4eHHs1 QyHKIiOHYBaHHS BHYTPIIIHbOTO PUHKY.
Jlo areHTCTB, cTBOpeHUX BifgnoBigHo Ao cratti 114 JPEC, Hanexkatb ECHA, ACER, EBA, ESMA, EMA,
EIOPA, EUIPO Ta ENISA.

(c) F'any3esi (cekTopasibHi) mosioxkeHHs JJPEC

30BCiM HeJJaBHO 3aKOHOJAaBellb BUKOPUCTOBYBAB SIK IPAaBOBY OCHOBY Ti MoJioxKeHHs /loroBopiB,
sKi HaZaTh KoMmIeTeHlil0 EC y meBHUX chepax. Xoda I[i MOJIOKEHHS NPSMO He Nepef0adyarTh CTBO-
pEeHHS areHTCTB, BOHU J103BOJISAI0OTh €EC BXXUBATH «3aX0/iB» A5 IOCATHEHHS] KOHKPETHUX Linel. TepMmiH
«3axiJi», IK MPaBUJIO, TAYMaYUThCs TAKUM YMHOM, 10 [lepe/laHa BJa/la TAaKOX J03BOJIsIE IPUHMAaTH 3aKO0-
HO/JIaB4i aKTH, BKJIIOYAIOUU perJiaMeHTH, 1110 3aCHOBYIOTb YCTAHOBHU. fIK aAMiHiCTpaTUBHI yTBOPEHHS, are-
HTCTBa, 6€3CYMHIBHO, € BiIOBiAHUMHM 3aX0JaMHU /ISl BUPillIeHHS NMPO6JIeM, 10 BUHUKAIOTh B MPOILEC iH-
Terpariil. Llto npakTUKy M0>KHa BBaXKaTH YCTaJIEHOIO Ta CxBaJleHOI cyAo0Boto npakTHkow CEC. BoHa Ta-
KO0’ BHUKJIMKAa€ HaWMeHIIli CYMHIBU 1I0JI0 3aKOHHOCTI, OCKiJIbKW NparHe Halb6ijblile 3a/J0BOJIbHUTU BU-
MOTY AOCSITHEHHS JIETITUMHOI METH, a TAKOK BUMOTY NIOKJIaJlaTHCS HA KOMIIETEHIlilo, Clieljia/ibHO Ilepe/i-
6auyeHy JloroBopamu. /liiCHO, TepMiH «3aXil» € JOCTAaTHbO IIMPOKHUM, L[006 BKJOYATU CTBOPEHHS
areHTCTB, 0COGJIMBO Y CBIiTJIi HIMPOKOT0 PO3CYy, IKUM KOPUCTYETHCS 3aKOHOIaBellb IPU BUGOPI 3aX0/1iB
JUISl IOCATHEHHS LiJiel, BCTaHOBJIeHUX JloroBopaMu. /o areHTCTB, CTBOPEHUX BiZiMOBiZIHO /10 rajy3eBUx
noJioxkeHb, HasiexkaTb EEA, ECDC, EASA, FRONTEX, EASO Ta EFSA.

IV. OpranizaniiHa cTpyKTypa

OCKiJIbKM areHTCTBO € aBTOHOMHUM yTBOPEHHSM, BOHO He MOXKe MokJaajaTucsa Ha KoMicio 4u
IHIy yCTaHOBY 1110/0 BU3HAYEHHS CBOEI MOJIITUKU. Bisibllie TOro, B yCTAHOBYUX perJjaMeHTax, K Ipa-
BUJIO, 3a3HA4Y€HO, 1[0 po60oYi MporpaMu areHTCTB MOBUHHI OYTH CYMiCHUMM 3 IpiopUTeTaMU, BU3HaYe-
HuMH KoMiciero a6o €C 3arasioM. Sk pe3yIbTaT, KOXKHE areHTCTBO Ma€ OpraH, sIKUi BU3HAYaE 11 MOJIITUKY.
KpiM Toro, 11eil opraH Tako 6y/ie HeCTH BiZITOBiZJa/JIbHICTh 32 BXXKUTTS HEOOXiJHUX aJMiHiCTPaTUBHUX
3ax0/IiB, 1110 03BOJIUTh areHTCTBY QYHKI[IOHYBaTH. 3arajibHa opraHisaljiliHa CTpyKTypa areHTCTB 6y/e
KOPOTKO MOsICHEHA JaJli, Xo4a CJIiJl HarajlaTH, U0 MOXKYyTh iCHyBaTHU cepio3Hi BiiMiHHOCTi Mi>k pisHUMU
areHTCTBAMH BHACJIOK JIel[0 HEKOOPAMHOBAHOTIO iX MOLIUPEHHS, IKE Bi10y/10Cs B OCTaHHI JeCATUTITTS.
JificHo, nuilie mic/sg NpUKRHATTSA Tak 3BaHOT0 «CHiJIbHOTO Migxoay»°!, B AKOMY OCHOBHI iHcTUTY1il EC 1nO-
TOJMJIMCH OO CNIJIBHUX PUC, IKUMU MMOBUHHI BOJIOJIITH HOBI areHTCTBa, 6yJI0 HaBeJleHO MeBHUM Nops-
JIOK y polieci areHTyudikauii. B npuHIumi, Ko>xxHe areHTCTBO Ma€ OpTaHisaliiHy CTPYKTYPY, 1110 CKJIa/ia-
€TbCA 3 ii MpaBJIiHHSA Ta BUKOHABYOTO AUpeKTopa. O/lHAaK BOHO MOXKe TAKOX Nepe/badaTH iHili opraHy,
1110 BUKOHYIOTh KOHCYJIbTaTUBHI QYHKIIII.

51 ,Joint Statement of the European Parliament, the Council of the EU and the European Commission on decentralised agencies”
(document available under the following link: https://europa.eu/european-union/sites/europaeu/files/docs/body/joint_state-
ment_and_common_approach_2012_en.pdf)
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1. IIpaBaiHHA

OpranxizaniiiHa CTPyKTypa areHTCTB Nepe/ibayae CTBOPEHHS pa/l, IKi BUKOHYIOTb /iBa pi3Hi TUIIH
JyHKIiN: BU3HAYEHHS MMOJITUKY areHTCTBAa Ta 3AiHCHEHHS aiMiHiCTpaTUBHUX QYHKIIiIH. X04ya B JIeIKUX
areHTCTBAx [i PYHKIIl BUKOHYE OJHA Pajia, iHII pO3MOAiAOTD i GYHKIII Mi>k IBOMa pi3SHUMH paaMH.
s Toro, 1106 BpaxyBaTH poJib BiZIOBi/IHOI paJiyi, OCTAHHI HEll[0/IaBHO CTBOPEHi YyCTaHOBYi perjaMeHTH
areHTCTB Ilepe/16ayaloTh, 1110 iX YIeHU MOBUHHI Bi/INOBilaTH MEBHUM BUMOraM, 30KpeMa BOHU MOBUHHI
MaTH 3HaHHA Ta A0CBiJ y cdepi AisgibHOCTI areHTCcTBa. HazBu Takux opraHiB MOXKyThb Pi3HUTHCS B 3ajie-
»KHOCTI BiJl areHTCTBA, HaBiTh AKIIO iXHi GyHKIiI moai6Hi. I/is mosierimeHHs po3yMiHHS AaJjli MM BUKOPH-
CTOBYBaTUMEMO 3arajibHuil TepMiH «[IpaBsiiHHSA». 3rilHO 3 BiANOBIAHUMU MOJIO)KEHHSIMU YCTAaHOBUMUX
perJiaMeHTIiB areHTCTB ab0 perJiaMeHTaMu Pa/i, i OpraHu CKJIMKAIOTh 360pU CBOIX YJEHiB PeryJysipHo,
NMpUHaNWMHI pa3 Ha pik a6o Ha 3alUT MEBHOTO BiZCOTKA iX 4ieHiB. MeTO0 UX 3yCTpidyel € 06TOBOpPEeHHS
Pi3HUX aCMeKTiB JisJIbHOCTI areHTCTBA, 30KpeMa CTpaTerii, AKy cJijJ] 3aCTOCOBYBaTH, Ta NPUHUHATTS He-
00XiIHUX JIJ1s 3ab6e3neYeHHs oro GYHKIIIOHYBaHHA pillleHb.

[lepeBaxkHO KOXHe [IpaByiHHSA CK/IaJA€ETHCA 3 MPEACTAaBHUKIB yCiX AepkaB-uieHiB. OJHAK € Ki-
JibKa BUHSATKIB, Jle € npeacTaBHULTBO KoMicii, Pagu Ta [lapsiameHnTy BianoBigHo. flk npaBusio, pajau me-
peabavarTh npecTaBHUITBO KoMicii y kisibkocTi sk MiHiMyM opHoroO (i /10 LilecTH 4/IeHiB) 3 IpaBoOM ro-
Jocy. Y nesakux areHTcTBax KoMicia mae nuiie crtatyc cnocrepirava. lllonpasga, Komiciss mapHo Hamara-
Jlacsi pO3UIUPUTH CBill BIUIMB HA afMiHICTpaTHUBHI pajiy, BUMarar4iy piBHOro npeAcTaBHUITBA 3 Pajoro.
JiticHo, mpucyTHicTb Kowmicii B [IpaBJ/iiHHiI € Heo6XiHOMW, 11106 HE MO30aBUTHU areHTCTBO WOr0 HaHaIlio-
HaJIbHOT'0 XapakTepy. bepyuu /0 yBaru JocBif Ta TexHiuHi 3HaHHs Kowmicil, Heob6xifHO BUMaraTu cniBMi-
pHOro npeacraBHuLTBa KoMmicil.

Y Hesikux areHTCTBax [lap/iaMeHT TaKOX MpeJCcTaBJeHHUNA ab0 MOXKe IPU3HAYUTH HAyKOBHUX Mpa-
LiBHUKIB. 32 BUHSITKOM BUIAJAKIB, KOJIM iM HaJla€ThCA JIMIIIE CTATYC CIOCTEpiraya, 1ji NpeACcTaBHUKY, K
MpaBUJI0, € IOBHONpPAaBHUMU 4ieHaMU [IpaBiiHHA. 3akoHoaBui npono3unii Komicil cnoyaTky He nepep-
6avyasiu npeactaBHULTBA [lapsamenTy. OlHAK HellloAABHI 6y/iM 3MiHeHi 3 MeTol0 3a6e3MedyeHHs iX IpU-
CYTHOCTI B areHTCTBax. 3 0iHOTO OOKY, s IPUCYTHICTh Ma€ NepeBary, ajiXke /103BoJisi€ [lapiaMeHTy B3TH
Ha ce6e poJIb IeMOKPATUYHOT0 KOHTPOJIIO 3a AisJIbHICTIO areHTCTB. 3 iHIIoro 60Ky, 3any4deHHs [lapiame-
HTY JI0 AislJIbHOCTiI areHTCTB PU3UKYE MepelJiecTU Horo BIJIMB Ha Ai/IbHICTh areHTCTB 3 IEMOKpPATHUY-
HUM KOHTpPOJIEM 3a HUMH. [lapyiaMmeHT Bxke Ma€ epeKTUBHI 3aco6u 3a6e3MeYyeHHsI JOTPUMaHHS areHTCT-
BaMM BCTaHOBJIEHHX IPaBUJI Ta iXHbOI BiANIOBiAA/IBHOCTI 3a CBOI JIii. ¥ MaliOyTHbOMY 0yJI10 6 6aXKaHO, 11106
napJaMeHT HaMoJIsraB Ha 30epeeHHi CBOIX TpaJulLliiHUX 3aC06iB KOHTPOJIIO, a He 6e3M0cepeHbO BILIU-
BaB Ha Jif/IbHICTb areHTCTB, 110, pajllle, € IPeporaTUBOX BUKOHABYOI BJIaIU.

YnpaBaiHCbKI pajiy fleIKUX areHTCTB [03BOJIAIIOTh NPEeACTaBHULITBO He TiMIbKU ycTaHOB €C Ta
Jlep>KaB-4iIeHiB. Y4acTh TPeTiX KpaiH Ta Mib>KHapoAHUX OpraHi3allii B ynpaB/iHCbKUX Pajiax Bxke 06roBo-
proBajiach y KOHTEKCTi BiikpuUTOCTi fABUla areHTUdikalii. KpiMm Toro, neBHi areHTCTBa 3a6e3Ne4y0Th
MpeACTaBHUIITBO I'PYI iHTEPECIB, 1110 HE MaIOTh NpaBa roJocy, Ki NpU3Ha4YalThCs BiANOBIAHO A0 0CO6-
JIUBUX IIPOLIEAYP.

Y «CniJibHOMY MiAX0/i» YCTaHOBU JJOMOBHJIHCH, 1110 0 cKiaay [IpaBiaiHHSA Oy 1y Th BXOJUTH I10 OJI-
HOMY NpeJICTaBHUKY BiJ| KOXXHOI JepKaBU-4JleHa, ABa npeactaBHUKU Kowmicii, ogHoMy Big I[lapiameHnTy
Ta, 32 HEOOXiTHOCTI, 06MexKeHiH KiIbKOCTI rpyT iHTepeciB. Ll yroja Moxke po3r/isiJaTUCcA SIK Mopa3Ka AJs
Kowicii, ska HanoJsiAArasia Ha mapuTeTi 3 Pazioro. 3i cBoro 60Ky, Ile BaK/inBa nepemora [lapsaMeHTy, SKUi
Ma€ 3aKOHHe [IpaB0 BUMaraTy NpeACTaBHULTBA Y BCIX paZjlax AUPEKTOPiB, He3BaXKal4y Ha BUIle3a3Ha-
YeHi CyMHiBH 11[0/10 10T'0 KOHKPETHOI POJIi.

2. BUKOHaBYUA AUPEKTOP
BukoHaBUM JUPEKTOP € HAUBAXK/IMBILIIMUM OpraHoM areHTcTBa nicis [IpaBiinHs. Ak i ocTaHHIH,

BukoHaBYMI JUPEKTOP HE MA€ Y3ro/PKEHOT0 HallMeHyBaHHS, ajie KOro 4acTo 3raAyloTh Y TEPMiHOJIOTI],
BBeJIEHIM perJiaMeHTOM PO 3aCHYBaHHs. BiH mNpejcTaBJsie areHTCTBO 30BHi i BiAmoBijlae 3a Horo
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NOBCAK/eHHe yIpaBJliHHA. Moro posib Takox mosiArae y HajjaHHi gonomoru [IpaBiHHIO y miAroToBIi OC-
HOBHUX JIOKYMEHTIB areHTcTBa. [l Toro, 106 BUKOHYBaTU CBOI 060B's3kH, BUKOHABYHI IUPEKTOP B
ifleasli NOBUHEH MaTH MillHi 3HaHHS 3 TUTaHb JepP>XXaBHOTO YIPaBJIiHHS, MEHE/[P)KMEHTY Ta HaBiThb npode-
ciiHM# A0CBif y ranysi, B akii npanoe areHTcTBO. OiHAK IiIKaBO 3BEPHYTH yBary Ha ToH ¢akT, 1o ycTa-
HOBUYI perjlaMeHTH He MICTATb »KO0JHMUX YTOYHEHD 1010 BUMOT, AKUM II0OBUHEH BiAIIOBIJaTU KOXEH KaH-
JUAAT, 11106 3alHSATH 110 TOCa/y, TOX Ha NPaKTUIli 06paHHS BiAMOBiAHOr0 KaHAWAaTa — e cripaBa [IpaB-
JIIHHA.

BuKoHaBUMN JUPEKTOP NPU3HAYAEThCA 3a pilieHHAM [IpaB/iiHHS HAa OCHOBI pono3ullii EBpomnen-
cbkoi Kowmicii. HesBaxkatouu Ha Te, 1110 Iie 3BUYalHa MPoIeypa B IepeBaXkHil OiJIbIIOCTI areHTCTB, i BOHA
BignoBizae «CnisibHOMY MiIX0AY», MPOTE € MEBHI BUHATKU, 30KpeMa B JlesIKUX areHTCTBax nepei6aueHo
NMpU3HauYeHHs AupekTopa Pasor Ha ocHOBI npono3uttii [IpaBaiHHA a6o 3a pileHHAM camoro [IpaBiHHS
Ha OCHOBI CIIMCKY KaHUAATiB, CKJIaZIeHOT0 KOMicCi€lo 3 Bii6opy Ta 3aTBep/KeHoro Pamoro Ta [lapsiameH-
ToM. CJj1ijJ; 3a3HAaYUTH, 1[0, X04a Juile B ycraHoBUYUX npaBuiax CEPOL Ta EUROJUST npsmo 3ragyeTbcs
y4acTb KoMicii 3 Bifi6opy, 1le, 3a3BU4ail, BUMaraeThCsl 3aKOHOAAaBCTBOM EC Mpo AeprKaBHY cayxo0y. Bij-
MIHHOCTI B IIpOLeCi NpU3HaYeHHs, AKi BCe 1€ iICHYIOTb B Pi3HUX areHTCTBAX, € pe3yJIbTaTOM Hey3ro/pKe-
HOTO0 Ipolecy areHTudikarii, mo € HacJaiIKOM 60pOThOH MiXK YCTaHOBAaMHU 3a OTPUMaHHS KOHTPOJIIO i,
OT>Ke, He BUNIpaB/iaHUN 06'€eKTUBHUMU 06CcTaBUHAMU. Hali6isibll moc1iJO0BHUM 6yJio 6 npu3HadeHHs Bu-
KOHABYOr0 AupeKTopa Jyiuile [IpaBiiHHAM, epes SKUM, IK IpaBuJio, BUkoHaBUM JUpPEKTOP BifNoBiga-
JbHUH. [ X0ua KoMmicis Ma€ mOBHOBaXKeHHS MIPONOHYBAaTH HU3KY KaHAU/ATiB Ha NOCaZy BUKOHABYOI0 JIU-
pekTopa, ¢aKT 3anumaeTbcst pakToM, o [lapsaMeHT 3Mir po3UMpUTH CBill BILIUB y 1l chepi. PakTu-
YHO YCTAHOBUYi perJiaMeHTH Helllo/IaBHO CTBOPEHUX areHTCTB Nepe/6avyaloTh, U0 KaHAUJAATH MOBUHHI
3'ABJISITHCA MepeJ MapJaMeHToOM i Bi/iOBiJaTh Ha MUTaHHS, K i Npu npoleAypi Npu3HaAYeHHS YieHiB
Kowmicii52.

Jesiki i3 HelloJaBHO NPUMHATHUX YCTAHOBYUX PErJlaMeHTIB areHTCTB MiAKPECIIOITh He3aJlex-
HiCTb BUKOHABYUX JUPEKTOPIB B yIpaBJIiHHI HUMU. 3BUYaliHO, e He 03HaYaE, 1110 BUKOHaBUuM AUpPEKTOD
He Hece BifimoBifasbHOCTI 3a cBOI Ail. HaBnaky, sk 3a3HaueHo BUllle, BUKOHaBUUHN JUPEKTOP MiI3BITHUIN
[IpaBuiHHIO, i, 0TXKe, MOKe 6YTH 3BIIbHEHHH 3 N0CAAM Ha MiJiCTaBi mopyleHHs CBOIX 060B'A3KIB 3a MPo-
LlelypOl0, BCTAaHOBJIEHOK BiANIOBIAHUM yCTAHOBYUM perJlaMeHTOM. PeryyiroBaHHA Takol npoLefypu
MOXe 6yTH JleTaJIbHUM ab0 3a/IMIlaTh eBHY CBO6O/Iy PO3CY/ly, TAKUM YMHOM, 3MiHIOIOUMCH BiJl 0JTHOTO
areHTCTBA |0 iHLIOrO.

3. Jopaayi opranu

3asexkHo Bif cienudiku posii areHTCTBa, HOro iHCTUTYIiIHA CTPYKTYpa MOXEe BKJIOYATH HU3KY
JlopaluMx OpraHiB, fKi MalwTb BiJHOCHY He3aJeXHicTb, nonpu ixHE <¢opMasbHe YJIEHCTBO
B areHTCTBI. [lo cK/Ia/ly KOHCYyJIbTATUBHUX OopraHiB Frontex BXoAdTh NpeACTaBHUK 3 IMTAHb 3aXUCTY Ja-
HUX, KOHCYJIbTaTUBHUHN GpOpyM Ta NpeICTABHUK 3 TpaB JIOAWHU. Jlopa/iui opraHu MoXyTb 6yTU GopyMoM
IS 3i6paHHSA Mi’KHAapOJHUX OpTaHi3allii, 3alpoIIeHUX JI0 Y4acTi B po6OTi areHTCTBa, AKI[0 YJIEHCTBO
MpaBJIiHHA He NepeAbadyeHe. [HII areHTCTBa MOXKYTb BKJIIOUATH OpraHisallii, 1o CKJIaJaloThCA 3 TEXHIU-
HUX eKCIepTiB, sKi clelliali3yloThCA Ha rajysi, B kil areHTCTBO Npaloe. 3aJeXHO Bif IXHbOI poui, 11i
Jlopaadi opraHyd MOXyTb [10/JaBaTH BUCHOBKH, PO3IJISAATH 3alUTH NPHUBATHUX 0Ci6, a TaKOXK 3a0X04y-
BaTH areHTCTBO AiATH IeBHUM YHHOM.

52 [le AMBOBMKHUH QaKT, OCKIJIbKY He BCi IpoLelypy MpU3HAaYeHHS BULIMX KepiBHUKIB €C nepe6a4yaoTb 060B' 130K BUCTYNIATU
nepej napJjaMeHTOM. Y IbOMY KOHTEKCTI CJ1iJi 3a3HAaYMTH, 110 3rifHo 3i cTaTTeto 255 JPEC cyaani CEC noBUHHI 3'ABASTUCS JIUILE
nepes «KOJIETIi€l0, 110 CKIAJJa€ThCS 3 CEMU 0Ci6, 06paHuX 3 YyKcia KoulHix wieHiB CEC Ta 3aranbHoro Cyay €C, 4ieHiB HaLio-
HaJIbHUX BEPXOBHUX CYyAiB Ta a/IBOKATIB i3 BU3HAHOIO KOMIIETEHLi€l0, OJUH 3 IKUX NOBUHEH OYTU 3allpONIOHOBAHUH NapJjiaMeH-
TOM». TaKUM YMHOM, TPU3HAYEHHS 6a3Y€ThHCS BUKJIOYHO Ha 3HAHHAX Ta JOCBiJi kaHAauAaTa. OTxKe, Ha BiAMiHy BiJ epes6adyeHol
B CIIA npoueaypu npusHadyeHHs 4eHiB BepxoBHoro cyay, npusHadyeHHs cyaAiB CEC He nifisArae rojoCyBaHHIO Ha apJjlaMeHT-
CbKHUX 3acifiaHHsaX. OfHak [lapjiaMeHT He pa3 NPOCUB 3MiHUTH NpOLEAYPY, 1106 J03BOJUTH HOMY BiJlirpaBaTH 6i/blI BOXKJIUBY
pOJib.
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V. [Ipoueaypu NpUUHSTTS pillieHb Ta NPUAHATTSA aKTIB

Pi3Hi opraHu areHTcTBa NpUiMaloTh pillleHHs y BiANMOBiAHUX chepax KoMneTeHIlil. B Toi yac sk
[IpaBJliHHSA 3aMaETHCA CTPATETIYHMMHY MU TAaHHSAMY, BUKOHaBUMU JUPEKTOP BiANIOBija€ 32 NOBCAKAEHHY
JisLJIbHICTb areHTCTBA, a TAKOX 32 BXXUTTS 3aX0/1iB, HEOOXiAHUX 151 3a6e31e4eHHsI BUKOHAHHSA pillleHb
[IpaBJsiiHHA, B TUX BUNA/IKAX, AKI0 YCTAHOBYMU perjaMeHT abo pillieHHs caMoro [1paBJiiHHS nepejbaya-
I0Tb TaKe BUKOHaHHSA. [IpaBJliHHA MOe TaKO0X JeJleryBaTh BUKOHABYOMY JAUPEKTOPY MEBHI 3aBJaHHSA
aAMiHICTpaTUBHOTO ab0 iMIJIEMEHTALifHOTO XapaKTepy. PilleHHSA NpUiiMaloThCs BiZIMOBiTHO 10 BCTAHO-
BJIEHUX IpOLelyp, BUKJIAleHUX B YCTAaHOBYUX perjaMeHTax, JeTa/li30BaHUX B IIPOLeJyPHUX IPaBUJIAX,
1110 TPUHNMAIOThCS areHTCTBOM. X04a BUKOHABUUH IUPEKTOP Ta MPaBJiHHA MalOTh Pi3HY KOMIIETEHIIiI0,
6e3CyMHIBHO, 3aBX/IU iCHY€e MeBHe ix TeMaTW4YHe HakJaAeHHs. OJHAaK CJIiJl 3a3HAYUTH, 1[0 MiX ABOMa
THIIAMH pillleHb iCHYE€ iepapxiyHa 3a/e)xHicTb. OCKiJIbKM BUKOHaBYMH AUPEKTOP 3a6e31Me4ye BUKOHaHHSA
pimeHb [IpaBJiiHHA Ta i€ HA OCHOBI JleJieryBaHHSA IOBHOBAXKEHbB, BiH MPOCTO /i€ BiANOBIAHO 0 TeXHI4-
HOTO 3aBJaHH4{, HagaHoro [IpaBaiHHaM. OTXe, iepapXis HOpM NIOBUHHA BPax0BYBATUCSH IIPHU AOCJI>KEHHI
3aKOHHOCTI pileHHs. lle 03Hayvae, 10 pilieHH BUKOHaBYOro JUpPEKTOpa 1040 BUKOHAHHA Ta JeJery-
BaHHSA NOBUHHI BiZINOBIZIaTH IHCTPYKLiSAM, HaBeJleHUM Y pilieHHaX [IpaBiiHHA. PilleHHA areHTCcTBa N0-
BUHHI, 3i CBOro 60Ky, Bi/INOBi/JaTH MOJIO)KEHHSIM YCTAHOBUOTO PErJiaMeHTy, a TAKOX Bi/INOBiAHOMY 3aKO-
HozAaBcTBY €C, 30KpeMa 3aCTOCOBYBAaHOMY areHTCTBOM.

Ha nonaTtok Ao pillleHb, y NpsIMOMY PO3YMiHHI, yCTAHOBHM TaKOXX MOXYTb NpUKUMaTH aAMiHicTpa-
THUBHI aKTH, 1[0 MalOTb 060B'A3KOBUH eeKT /i JAepKaB-uJeHiB a60 OKpeMUx 0cCib, 3 MOKJIMBUMH Pi3-
HUMHM Ha3BaMU 3aJI€XKHO Bifi areHTCcTBa. Ha 3anuTaHHd, Y4 Ma€ a/IMiHiCTpaTUBHUM aKT, IPUNHATUH are-
HTCTBOM, OPUJUYHI HACAIAKY, CJAiJ BiANOBiIaTH Yepe3 TJayMadyeHHs IPaBOBUX 3acaf, L0 A03BOJISIOTb
opraHaM areHTCTBa NPUUMATH Li aKTH, BPaXOBYIOYH METY, IKa IOBUHHA OYTH JJOCATHYTA LIUM aKTOM. Bi-
JTNOBi/ib € HAaZI3BUYalHO BaXKJIMBOIO, OCKIJIbKY BOHA Jla€ 3MOT'Y BU3HAYUTH, YA MOXKe a/[MiHICTpaTUBHUM
aKT OyTHU NMpeIMETOM IOPUAUYHOI IepeBipKH, MPO 1[0 MOBa mifie Huxk4Ye. llle ofHIEI0 BaXK/IMBOIO KaTEro-
pi€r0 aAMiHICTpaTUBHUX aKTiB, L0 NMPUWMAKTbLCS areHTCTBAMU, € 3rajJlaHe BHIe «M’siKe MPaBO», 1[0
BKJIIOYAE BCi BUJM MOCIOHUKIB, IUPKYJIAPIB, KEPIBHUX HPUHIIUIIIB TOIO, POJIb AKHUX, [0 CyTi, MOJIATAE B
Ha/laHHI IeBHUX BKa3iBOK Hal|iOHAJIbHUM Ta HaJHALiOHAaJbHUM OpraHaM ILOJ0 NPaBUJbHOIO 3aCTOCY-
BaHHA Ta TJiyMadyeHHd npaBu €C. Xo4a MOHOIOJIIA WOA0 TJIyMadeHHd NpaBa HauexuTb CEC, ciif Hara-
JlaTH, U0 areHTCTBA, K i KoMicisi, MaloTh BUCOKUI piBeHb TEXHIYHUX 3HAHb, TOMY He CJIiJl HEJ0OIliH0-
BaTH 3HAYEHHS I[UX IHCTPYMEHTIB «M'sIKOT0 MpaBay. J{ilicHO, Ili /JOKYMeHTH 4acTO 3alOBHIOIOTh Mpora-
JIMHY, [JONylleHI BTOPUHHUM 3aKOHOJAaBCTBOM, a TaKOX JAal0Th BKa3iBKU aJMiHicTpalil 11040 TOro, K
HalKpallle CKOPUCTATUCA CBOOOI0I0 PO3CyAyY, HaJlaHOolo oMy 3akoHoAaBleM EC. Ha cborosHi iHcTpyMe-
HTHU «M'SIKOTO IIpaBa», po3pobJieHi sk KoMiciero, Tak i areHTCTBaMU, TOBUHHI PO3TJISIIAaTUCA K He3aMiHHi
B agMiHicTpaTHUBHiN npakTuili €C.

VI. 3ax0/1 KOHTPOJIIO U100 areHTCTB
1. 3ara/sibHi acneKTH

Po3mnoBclo/>)keHHs areHTCTB ¥ 6araTbox chepax komneTeH1ii EC BUKJIUKAE CyMHIBU L0J0 MOX-
JIMBOCTI CIIPpaBXHbOT'0 KOHTPOJIK 3a IX aJMiHICTpaTUBHOIO JiA/JbHICTHO. lle 3aHEeNOKOEHHA CTAaE 3p0O3yMi-
JIUM, SIKIIO MOPiBHIOBATH yIpPaBJiHHSA Yepe3 areHTCTBA Ta iHIli BUle3rajaHi TUNM aaMidictparnii. Koau
Jlep>KaBU-4JIeHH BIIPOBA/KYIOTh 3aKOHOJaBCTBO €C, IK MPaBUJI0, KOHTPOJIb 3a JIOTPUMAaHHAIM HUMU CBOIX
3000B’s13aHb 3AiHCcHI0ITE KoMicis Ta Cyz EC. ko 3akoHoAaBcTBO EC 3acTocoBye KoMmicisi, KOHTpoJIb 3a
il iS/IBHICTIO, K MpaBuUJIO, 3AiMCHIOIOTDL Taki ycTaHOBY, K CEC, [TapsiameHTS3 Ta PaxyHkoBa nasiarta. ¥
BUIA/JKy 3 areHTCTBaMU Iie HabaraTo ckJaAHiule. 3a BiZicyTHOCTI 6y/1b-IKOro MoJioKeHHs B /loroBopax,
sdKe NpsMOo Mepefbadyae CTBOPEHHS areHTCTB, OYEBU/IHO, 110 HEMA€ B HUX i PEryJIlOBaHHS TaKHX

53 lus.: European Parliamentary Research Service, “EU agencies, common approach and peer review — Implementation assess-
ment” (November 2018).
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Ba)KJINBUX ITMTAaHb, IK KOHTPOJIb 34 IX aMiHIiCTPaTUBHOIO AiSVIbHICTIO. ¥ CBIJOMJIIOIOYH 10 MTPO6JIeMY, 3a-
KOHO/IaBIIeBI JIoBeJsIoCs 3alpOBa/IUTH ClleljiaibHi MeXaHi3aMu, 11106 3aI0BHUTH 110 MPOTAJMHY B MpPaBO-
BoMy nopsifky €C. MexaHi3MU KOHTPOJIIO Pi3HOMaHITHI Ta 3aCTOCOBYIOTHCA AeKiJIbKOMa IHCTUTYLiIMH,
K 1Lle Oy/ie MosiICHEHO HIK4Ye. MeTa 3aBXK/M 0JJHAKOBA, TOOTO 3a6e3MeYuTH, 06 areHTCTBA BiAnoBiganu
3a CBOI Zil, MpaIl004Yy MPO30pPo i 3riTHO 3aKOHOAABYO0I 6a3H.

2. Bumory, 110 BU3HAYAKTbLCA 06PaHOI0 IPAaBOBOI0 0CHOBOIO

HadinpocTiniuii MexaHi3M KOHTPOJIIO NMOB'sI3aHUM 3 BUOOPOM BiJMOBiAHOI MpaBoBoi 6asu AJis
CTBOpPEHHs areHTCTBA. fIk 6y/10 3a3HaUYeHO Ha NOYATKY, IpaBOBa OCHOBA BU3HA4Ya€ 3aKOHO/IaBYy Mpolje-
Jypy, SIKOI C/1ii AOTPUMYBATHUCH, A OTXKE, i BUMOTH, SKUM NIOBUHHI BiZiIOBijaTH yCTaHOBY, 1110 6€pyTh Y-
acThb y LiHl npoueaypi. Akmo B Pajii moTpi6HA 0HOCTAWHICTB, K Lie 6yJ10 6 i3 3aCTOCYyBaHHAM CTATTi 352
J®PEC sk npaBoBOi OCHOBH, Jiep>KaBU-4J€HU MOXKYTb 3allepedYUTH NPOTHU CTBOPEHHS BiJINMOBIJHOTO OP-
rany. lle Takoxx Ma€ Miclie, AKIIO [/ IPUUHSATTS YCTaHOBYOTO perjiaMeHTy NoTpibHa 6i/bIIicTh roJ10CciB
cepeJl AepkaB-4JieHiB, siKi 3acifatoTb y Pafj, ik Toro Bumarae npaBoBa ocHoBa cTaTTi 114 JADEC. Akiio
napJiaMeHT € CIiB3aKOHO/IaBLIeM y LIbOMY IPOIECi, BiH MOXKe TaK0 BUCTYIUTH NPOTH a60 BUMAraTH 3a-
KOHO/IaBYUX 3MiH, 1110 Bifjo6paxkatoTh Moro iHTepecu. O4eBHUAHO, 1110 Mic/51 CTBOPEHHS areHTCTBa Liel KO-
HTPOJIb BTPAYAETHCS, SKIIO TiIbKY YCTAaHOBYUM perjlaMeHT He BUMarae nojajblIuX 3MiH, 1110 nepeaba-
Yyae BiZJHOBJIEHHA 3aKOHOaB4yoro npouecy. OCKiJIbKY 1je TPanJIse€TbCA He TaK 4acTo, 3a/Iy4eHUM iIHCTUTY-
L[iIM J0BeJleThCSA My/IpO BUKOPUCTOBYBATH CBil BIVIUB ¥ 3aKOHOJaBYOMY MPOLECi.

3. [liaATroTOBKA, Y3rOJ>KE€HHS Ta IPUAHATTA GI0PKETY

[HIIMM BaKJINBUM MeXaHi3MOM KOHTPOJIIO € MOKJIMBICTb PO3MO/iJSTH GiHAHCOBI KOLITH areHTC-
TBaM LLJISXOM NPUUHATTS 6toaxeTy €C. Pasja nponoHye 3acobw, siki BBaxkae Heob6xigHUMH, ToAi gk [lap-
JIaMeHT NpuiiMae 610/KeT. FK Jlep:kaBU-4/ieHH, Tak i [lapJlaMeHT MOXYTb JIOCATTU 6aXKaHUX 3MiH y Ais-
JIbHOCTIi areHTCTBA, 3AiMCHIOIOYU MOJITUYHUHN TUCK. 3 OTJISAY Ha CBOMO iHiljiaTuBy KoMicisi Mae 3aBaaHHs
M0JIaTH GO0/ PKETHY MPOIO3UIIit0, MPOMOHYIYH PO3MOAIIUTH GiHAHCOBI peCcypcH Ha JIislJIbHICTD, IKy BOHA
BBa’Ka€ 3a JI0LiJIbHE JIJIsI JOCATHEHHS IOCTaBJIEHUX IIiJIeH.

4.. BnsiuB KoMmicii Ha Aisi/IbHICTh areHTCcTB

3 ycix iHctutynin €C came Kowicig, WMOBipHO, MaTuMe HaW6iIbLIUK BIJIMB Ha [iSIIbHICTh
areHTCTB 4Yepe3 Te, L0 HA HUX MOKJIaJleHo QYHKIiI0 agMiHicTpyBaHHA. bijiblie TOro, xoua areHTCTBA €
creniaJisoBaHUMHU CTPYKTypaMH, Komicist € iHCcTUTYIIiEO, IKa Ma€ MOBHOBaXKEHHS 111010 PO3PO6OKHU Ta pe-
asizanii nosiTuku. BoHa TakoX BUKOHYeE QYHKIiI KOOpAWHallii, BHIPOBa/XKEeHHsI Ta YNpaBJiHHSA BiAmo-
BigHO A0 crarTi 17 (1) A€EC. Jna npuknany, xoua FRONTEX € areHTcTBOM, Bi/iNOBiJa/IbHUM 32 3aXUCT
30BHIlIHIX KOpAOHIB €EC, caMe ['eHepabHUN JUPEKTOPAT 3 MUTAHb IOCTULII Ta BHYTPIlLIHIX CIpaB po3po-
6J1s1€ TTOJIITHUKY B Iil raysi i micasa cxBaseHHs Pagoro 3a6e3mneuye po6oty FRONTEX B Mexax 1i€i mouti-
TUKU. K «0XOpoHellb A0TOoBOPiB», KoMicis 6y/ie BTpy4yaTucs, 11106 3a6€3MeUnTH, 11106 areHTCTBO JislJ0 ¥
MeKax CBOT'0 MaH/aTy Ta BiAnoBiaHoI nmosiTuku EC. KpiM Toro, pi3Hi cay»x6u areHTCTBa 6yAyTh 0dilliiiHO
(a6o HeoililHO) KOHCYJIbTYBaTHCh 3 KoMici€lo 110710 MUTaHb, 1110 CTOCYIOTHCS 3aKOHHOCTI HOT0 Aisl/ib-
HOCTI, HE3BaXKAal0UM Ha iHCTUTYIL[iMHY He3a/IeXKHIiCTh, KO0 KOPUCTYETHCSA areHTCTBO. 3Ja€Thcs, KoMicia
YCBiIOMJIIOE 1]ei B3aEMO3B'I30K «HAMIBIiIMOPAAKYBAaHHSI», KOJIU BiIKPUTO PO3TJIsi/Ia€ areHTCTBA SIK «ca-
TesiiTu». KoMiciss Takok 3a3BuM4ail BUMaraTuMe JJOTPUMaHHA ii mpeporaTuB y neBHUX cdepax, HANpH-
KJ1az, y cdepi 30BHIiNIHIX BiiHOCKMH. TOMy BOHa 3anepedyBaTUMe IIPOTH TOTO, 106 areHTCTBA JislJiu He3a-
JIEXKHO Y B3a€EMOBIIHOCHMHAX 3 TpPeTiMU KpaiHaMU. Po3po6ka a/iMiHiCTpaTUBHUX JJIOMOBJIEHOCTEHN 3 IUMHU
KpaiHaMmHy, sIK IpaBuUJio, notpebyBaTume A03Bouay Komicii nepen yknagaeHHsaM. [is Toro, 11106 3ano6irtTu
BHXO/ly areHTCTBA 3a MeXi CBOiX MOBHOBa)KeHb UM KoMmIeTeHlIlii EC 3arasom, KoMiciss 3Baxkae Ha Te, 1110
aAMIHICTpaTUBHI Yrojy, yKJaJeHi MDK areHTCTBaMMU Ta TpPeTiMH [ep:KaBaMH, He € J[JOrOoBOpaMu
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MiXXKHapOJHOTO MmyG6JIiYHOro npaBa. BoHa TakoX 3amepedyyBaTUMe IOPUIUYHO 3000B'A3YIOUUN ePeKT 1mo-
JiIGHOTO OTOBOPY, 3BOJISAYU HOr0 /10 MPOCTOTO «BUPAXKEHHS HaMipiB». IkUM 6U cyMHIBHUM He 6yJI0 1ie
TJIyMa4eHHA 3 OPUJUYHOI TOUKHU 30py, BOHO Ma€ BaXK/IMBe 3HaueHHd A1 €C y NOJIITUYHOMY IJ1aHi, OCKi-
JIbKY [I03BOJIIE YHUKHYTH PU3UKY Mi)XHApOAHOI BiAOBIAAJIbHOCTI Nepej TPeTiMU KpalHaMHU B pe3yJib-
TaTi HEKOOPAWHOBAHOI AiAJIbHOCTI BEJIUKOI KiJIbKOCTi areHTCTB.

[loHaj Te, ciif 3a3HAaYUTH, 1110 BIJIUB, skuil Komicia mMoxe 37ilicHUTH Ha BHYTpIlLlIHIN nmpoiiec
NPUUHATTS pinieHb, To6To y [IpaB/iHHI, € HElocTaTHIM AJ51 TOrO, 11106 TOBOPUTH MPO «MiJKOHTPOJb-
HIiCTb» AiI/IbHOCTI areHTCTBA. K mosicHoBasiocs BuIle, KoMicis, Ak mpaBuio, He Ma€ Gijiblie JIBOX Mpe-
CTaBHUKIB y L[ill paji, npu4yoMy ii BIIJIMB 3MEHILYEThCS 3 KO)KHUM BCTYIIOM HOBUX JeprKaB-uyeHiB A0 €C.
HesBaxkarouu Ha Te, 110 KoMicis HaMaraeTbcs miKpecJIUTH CBOI TexHiYHI 3HaHHS Ta JOCBiA y 1i#l ranysi,
I[bOTO HE € JOCTATHBO, 06 Ii AYMKa NepeBakaJsa IyMKHU iHIIKX uieHiB [IpaBainHsA. Komicis mae 3HauHO
MeHIIUH 6e3nocepeaHii BIVIMB Ha MOBCAK/IeHHY pO60TY areHTCTB, Hi>K Yepe3 MOKJIMBICTb IPOMOHYBAaTH
a60 BiIXWJIATH KaHAWJATIB Ha I0CaJly BUKOHaBYOro Aupekrtopa. [losunis Komicii B mpapJiHHI 3a/4ia-
€TbCS MO3HULIE0 MEHIIIOCTI.

5. 3B’s13KM 3 rpoOMaAChbKiCTIO TA BIAKPUTHUHA AOCTYI A0 BHYTPIILIHIX JOKYMEHTiB

AreHTCTBA He NpalOIOTh aHOHIMHO, HaBiTh fAKI0 KoMicis nepeBakHO my6JlivuHO BUTpaE Bif yc-
Mixy ix AigJIbHOCTI. JleIKi areHTCTBa KOPUCTYIOTBHCA IEBHOIO NOMYJISAPHICTIO 3aJ1€2KHO BiJi BU3HAYEHOI JJ1A
HUX chepH AisiIbHOCTI. SK pe3ysibTaT, areHTCTBA YacTO 3aK/JIMKAITh BiZITOBICTH HA 3alIMTAHHS PecH abo
YyJIeHiB apJiaMeHTY 11010 3aKOHHOCTI Ta JIOLJIbLHOCTI IXHiX Aill. AreHTCTBa HeCcyTh BiiNOBiJa/bHICTh 3a
cBoi Aii, mosicHIOIOYM Oe3nocepeJHLO ab0 3a JOMOMOrOI0 MNpec-pesi3iB NPUYUHH, SKi 3MYCHIH iX
NPUUHATH NeBHi pimeHHA. KpiM Toro, areHTCTBa MOBUHHI 3a6e3MedyyBaTy NMyOJ/iYHUM AOCTYI 10 CBOIX
JIOKyMEHTIB BiZiInoBiHO 10 BUMOT EC, AKi, 1K NTpaBUJI0, OTOJIOIYIOTHCA 3aCTOCOBHUMHU B CUJIy YCTAHOBYUX
peryiaMmeHTiB. lle cTocyeThcs, 30kpeMa, Persamenty (EC) N2 1049/2001 €Bpomnelicbkoro [lapaamMeHTy Ta
Pasau Big 30 TpaBHs 2001 poky 11040 [OCTYNy rPoMa/ICbKOCTi 0 IOKyMeHTiB EBponeiicbkoro [lapiame-
HTy, Pagu Ta Komicii54. YacTuHa agMiHiCTpaTUBHOI JisJIbHOCTI CKJIaZAa€ThCA 3 06pOOKHU 3alUTIB Ha J0C-
TYII FPOMaJICbKOCTI 10 BHYTPIILIHIX JOKYMEHTIB, 0OI'pYHTYBaHHS BiZIMOBH Y JOCTYIIi Ta, 32 HEOOXiJHOCTI,
3axUCTy Uboro pinleHHd nepey CEC y BUNaKy, IKILO TaKe pillleHHS OCKapKyEThCA 3a I030BOM IPO CKa-
cyBaHH#55. Lli MexaHi3MM 3a6e31e4yI0Th epeKTUBHHUM KOHTPOJIb IPOMAa/ICbKOCTI 3a AiSIbHICTIO areHTCTB.

6. BianoBia/ibHiCTh BUKOHABYOI0 AUPEKTOPA Ta rOJIOBM NIPaBJIiHHA

ATeHTCTBO TaKOX MiZ[3BiTHe Yepe3 CBOT0 BUKOHABYOTO AUPEKTOPA, AKUM Oepe Ha cebe MO TUIHY
BiZIMOBiAa/IbHICTD 3a Aii areHTCTBa 00 TaKuX iHCTUTYLiH, ik Komicisa Ta [lapsamenT. Lli yctaHoBU Mo-
XKYyTbh BUMaraTH, 106 BUKOHAaBUMN AUMpPEKTOp abo rosioBa NpaBJliHHSA 3'sBUJIKCA i BiANOBI/IM HA MOCTaB-
JieHi nepeJ, HUMU 3anuTaHHA. Akuio [lapsaMeHT BUMarae iXHbOi IPUCYTHOCTI, Ie 3apoIleHHsI 3a3BUYal
HaAXOAHWTb BiJl KOMITeTY, BiINOBiAAa/IbHOTO 3a 1€ MTUTaHH4.

7. 060B's130K NOJaTHU po60Yy NporpamMy Ta piuyHuH 3BiT

OcHOBHHMM JiKepeJsioM iHpopMallii, 1110 Ja€ 3MOTy yCTaHOBaM 3/[iICHIOBAaTH CBOI KOHTPOJIbHI MOB-
HOBa)KEHHS, € 3BITH, fIKi areHTCTBa NOBUHHI I0JlaBaTH PEryJaspHO, a HABaX/IMBILIMMH € IpOorpaMa po-
60TH Ta piyHui 3BiT. Lli ABa 3BiTH, B NIpUHLUII, € CTOpOHaMU OJHiel Mesai. Y Tol 4yac sik pob6oya npo-
rpaMa MOsSCHIOE MOJITHKY Ta Lijii MAOYTHBOT'O POKY, PiYHUHN 3BIT MpeCTaBJISIE AiAJbHICTb MONepe-
HbOTO pOoKYy. lllo cTocyeTbcst po60o4oi mporpamu, To, IK IPaBUJI0, 060B'I30K No/jaBaTH Il nepe6avaeThCs
yCTaHOBYUM perjiaMmeHToM. O/lHAaK yCTAaHOBU BU3HAKOTh Lie 3000B'13aHHS, HABITh SKII0 YCTAHOBYi HOPpMU

54 0] L 145, 31.5.2001, p. 43-48.
55 lug.: Judgments of the GC of 27 November 2019 in case T-31/18, [zuzquiza and Semsrott/Frontex, EU:T:2019:815 and of the
CJEU of 22 January 2020 in case C-175/18 P, PTC Therapeutics International/EMA, EU:C:2020:30.
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NpsiMO He Mepe/i6avaroThb Horo. O4eBHU/HO, 1[0 po6oYa MporpaMa NOBHHHA OYTH CyMiCHOIO 3 IOJIITHKOIO
€Cy BianoBiaHil ranysi. llopiyHuii 3BiT 03BOJISIE BiZiNOBiJa/IbHUM YyCTaHOBAaM NEPEBIPUTH, YU J0CATJIO
areHTCTBO CBOIX IfiJiell. Y3arajbHIO0YH, 3ayBaXKUMO, 1[0 YCTAHOBYi perjaMeHTd He BU3HAYAlOTh JleTa-
JIbHO BUMOT I1I0/I0 3MiCTY 3BiTiB, 1110 € c$epor BiJIbHOIO PO3Cy/Ay areHTCTB. JlJisd JOCATHEHHS [EeBHOTO
piBHS rapmoHi3anii «CriJibHUH Miaxig» BHOCUTD JesKi mpomno3ulii, 3okpema — KoMicii B3t Ha ce6e iHi-
1[iaTUBY Ta PO3pPOOUTH 3aX0/IU /151 3abe3nedeHHs MOC/IiIOBHOCTI Ta NOPiBHAHHOCTI LIUX 3BITIB. ¥ 6yAb-
SIKOMY BUIA/IKy, yCTAHOBYI perjlaMeHTH BU3HA4Yal0Th YCTAHOBY, IKUM CJIiJl HAZ,CUJIATU TaKi 3BiTH, BKJIIO-
yatouu Paay, Kowmicito, [TapsiamenT, PaxyHkoBy najsaty, KomiteT perioHiB Ta EkoHomiunui i ConjiaibHUA
KomiTeT.

VII. KoHTpoJib 32 3aKOHHICTIO Ais1/IbHOCTi areHTCTB

3axo/u KOHTPOJII0, BUKJIaZIeH]i B IToNlepeIHbOMY PO3/iJi, 3a6e3Ie4yoTh HacaMIepes, IeMOKpaTH-
YHUU KOHTPOJIb 32 JisJIbHICTIO areHTCTB i, MEHIII0I0 MipO10, KOHTPOJIb 32 3aKOHHICTI0, TOOTO 3a BiANOBiA-
HicTio 3akoHoAaBCTBY EC. lIJo cTOCYEThCA APYroro TUMNY KOHTPOJIIO, CJIiJ, 3a3HAYMTH, 1110 iCHYIOTh KOHK-
peTHi MexaHi3MH HOro MpoBeIeHHS, sIKi Oy Iy Th IIPeJICTaBJIeHI HUKYe.

1. OpuauyHUi neperjsaj anejasaiiHUMM KoJIeriaMu

Ak 3a3Hayasioca Bulle, WPULUYHOTO Neperasafy afMiHICTpaTUBHOIO aKTa MOHa BUMaraTH 3a
YMOBH, L0 BiH BIJIMBA€ Ha NPaBOBE CTAHOBUIIE AeprKaBU-yjieHA a60 $isuvyHOi ocobu. YcBigomiiodu
HeoOXi/IHiCTh 3a6e3ne4eHHs eQpEeKTHUBHOrO MPABOBOT0 3aXUCTy Ta BPaXOBYHOUU BUCOKOTEXHIUHI 3HAHHS
pPeryJiITOPHUX areHTCTB, 3aKOHOoAaBelb EC BUPIIIMB 3alIpOBaAXUTH JJIs1 HUX TaK 3BaHi aneJsLiiiHi paause.
Cepej areHTCTB, SIKi MalOThb TaKi anesdanilHi pagy, € EBponelicbke xiMiuHe areHTcTBO (ECHA) Ta Odic EC
3 iHTenekTyanbHoi BaacHocTi (EUIPO). [lepeBara AnesisiiiiiHUX KOJIETiH MOJISITAE Y MOXKJIUBOCTI BUKOPH-
CTaHHA JO0CBiAy areHTCTB [IPU 0JHOYACHOMY 3MeHIIeHHI HaBaHTaXeHHs Ha CyAoBy cuctemy €C. Aness-
iMHI KoJieTil HaAMXHYJIM Ha CTBOPEHHS TaKHX CYJIOBUX OpTraHiB, K (mi3HiN) TpubyHas Jiep:kaBHOI CJIy-
’k6u Ta 06’e¢qHanui mateHTHUH cyn (UPC). He MokHa BUKJIIOYATH, 1[0 B MaH6YTHBOMY MOXYTh OYTH
CTBOPEHI clleljiasi30BaHi ajlaTU B KOHKpeTHUX rany3sax CEC Ha 0CHOBI AOCBiAYy, HAKOMTUYEHOTO B MMPaK-
TUIi aT€HTCTB.

3raaaHi anessiuiiiHi KoJierii 03BOJISIIOTh NPOBOUTH IOPUAUYHUU Neperis/ pilieHb, IPUUHATHUX
CaMUMHM areHTCTBaMU. YCTaHOBYI perjiaMeHTHU Nepe6adyaloTh HU3KY MeXaHi3MiB, 110 3a6e3MeuyoTh iX
HeyInepe KeHICTh Ta He3a/IeXKHICTh, HAPUKJIaJ, BUMaraloTh, 11100 IXHi 4JieHHd He 6yJid T0CaIOBUMU OCO-
6aMu caMOro areHTCTBa | MPU3HAYaIMCS HA OCHOBI 30BHIIIHBOTO KOHKYPCY, X04a BUMOTH Ta MPOLEeAYPH
iX MpU3HavYeHHS MOXYTb BiJIpi3HATHCSA B 3a/I€XKHOCTI BiJl areHTCTBa. PerylaMeHTH Mpo 3acCHYBaHHS ab0
npoueAypHi NpaBuia nepeadavyaoTh, 1[0 YIEHHU anesliiiHol KoJseril TOBUHHI 6yTH He3a/JeXKHUMU Ta He
3B’sI3aHUMHU OY/1b-UMIMU BKa3iBKaMU NPU NPUUHATTI pillleHb, i HE MOXXYTh BUKOHYBATH iHLII QyHKIiT B
areHTCTBi. YJleHU anesiAiiHOI KoJierii He MOXYTh OpaTH y4acTb y O6y/b-IKOMY alessAIiiHOMY MPOBa-
JDKEHHI, SIKII[0 BOHHU B I[bOMY OCOOUCTO 3aliKaBJieHi a60 AKIL0 BOHU ik 260 6pajiv y4acThb B OCKapXKy-
BaHOMY pilieHHi. [lyis1 3a6e3neueHHs [[MX 3arajibHUX 3a00POH perjaMeHTHU Nepei6a4al0Th CUCTEMY CaMO-
BiiBoAy Ta BifiBoAY. YnieHU KoJlerii, K MpaBUJI0, MOXKYTh OYTH YCYHEHI JIville Yepe3 cepilo3Hi NopylIeHHs
MOBEJ[iHKY MiCJisl BTPy4YaHHS OpraHiB areHTCcTBa Ta 3a pimieHHaM CEC. AnensniiiHi KoJserii Ail0Th K cyay,
BKJIIOYEHI B areHTCTBa, aJle 3 BUCOKUM CTyIleHeM He3aJIeXKHOCTI BiJf aAMiHICTpaTUBHUX OPraHiB.

CnisibHOO € BUMOTa 06'€IHATH YJIeHiB KoJierii, 1[0 creniati3yoThcs Y BiinoBiAHIN TexHiuHil ra-
JIy3i UM 3aKOHOAaBCTBi EC, 1110 103B0JIsI€ MPUNMATH AKiCHI pilneHHs. Ik mpaBuJio, PyHKI[itO0 TOJIOBY are-
JALiAHOI KoJierTil 3A4iMCHIOE afBOKAT, AKUH crelianidyeTbcsa Ha npaBi EC. TepMiH NOBHOBaXKeHb 4JIEHIB
KoJierii cKJIafia€ KiJibKa, 3a3BU4ai, 5 poKiB, 1110 3ab6e3Mevye NoCTiNHY AiAJbHICTb, BiJIbHY Bi/i 30BHIIIHHOTO

56 CTOCOBHO aneJisiLiiHUX paj AuB.: Arana Garcia, E., “Los recursos administrativos en la Unidn Europea: Hacia un modelo comun
de justicia administrativa”, Working Papers on European Law and Regional Integration, Ne 27 (2015), Universidad Complutense.
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BTpy4YaHHs. KiIbKiCTb 4/ieHiB anessLiiiHOI KoJierii MoXKe piSHUTHCS 3a/1eXKHO BiJl areHTCTBA, NepeBaKHO
BiZl 3 10 6 4WieHIB i3 BiANOBIJHUMHU 3aCTYTHUKAMMHU.

Kpuanynuil neperssj, sKui 3JiMCHIOETbCA anesliiHUMU KOJIETiSIMU, MOIIUPIOETLCSA Ha pi-
IIeHHs], MPUHWHATI areHTCTBOM. HacstikoM anesisinii MoXke 6yTHU CKacyBaHHs abo BHeCEHHS 3MiH 10 BiJI-
MOBiAHOTO pillleHHs. AneisiiiHa KoJIerisi Mo)ke TaKo» caMa BUPIIIKWTH, YU Ma€E AJis LIbOTO MifCTaBy, YU
MOBEPHYTHU CIpPaBY /10 aIMiHICTPAaTUBHUX OPraHiB, 06 NPOJOBXUTHU HEOOXiAHY NMpOLEeAYPY, HaJalouu
BKa3iBKH, Ki 103BOJIATh IM NIPUUHATH NpaBUIbHE PillleHHS 3 TEXHIUHOI 260 I0PUJUYHOI TOUKHU 30pY.

[IpaBuJa, 110 peryJ 0T NPOLeAYPY PO3TJIALY aneasaniiHMMU KoJeriaMy, 3a3BU4al BUKJIaJeHi
B YCTAaHOBYMX perjlaMeHTaxX KOXKHOT0 areHTcTBa. OZjHaK [/ AesKHUX i3 HUX NpolecyaJbHe 3aKOHO/AaB-
CTBO MiCTHUTbCS B MPAaBOBUX aKTaX, IpUHHATUX KoMicielo B pe3yibTaTi AesieryBaHHs 3aKoHoAaB1eM EC.
Cami areHTCTBa MOXKYTbh MPUNUMATH aJIMiHICTPATHUBHI aKTH, fKi /J0/JaTKOBO BU3HAYAlOTh MpOLeCyaabHi
npaBuia. Y 6y/[ib-IKOMY BUNAJKY, IPOIeCyasbHe 3aKOHOJABCTBO GOPMYETHCS MiJ BIVIMBOM HOPM, 110
3acTocoBy0ThCA A0 CEC, 1110 CTBOPIOE NIEBHUM CTYIIHb OAHOPIAHOCTI CYyJOYNHCTBA.

3aJiexkHO BiJl areHTCTBA, aneJisiisa Moxe 6yTH GpaKyJIbTaTUBHOI a60 060B’1I3K0BOI0. MOXJIUBICTh
OCKap>KeHH4 10 [T0JaHHA CIIPaBU [0 CyAY Y IPSAMOMY PO3yMiHHI He € HOBOIO, OCKIJIBKH Lie LINPOKO BijoMe
sIBUIIle Ha PiBHI HaI[iOHAJILHOT'O aJMiHICTpPAaTHUBHOIO MpaBa. [lepeBakHa GiJNbINICTh AeprKaB-4JIeHiB Ie-
penbavae neBHi opMU a/IMiHICTPAaTUBHOTO OCKapXKeHHs MepeJ] TUM CAaMUM OpraHoM a6o BUILUM Opra-
HOM, BiAimoBifjaJibHUM 32 OpUAUYHUN neperasg>. Taki ail, sk npaBu/o, J03BONATL aAMiHICTPATUB-
HOMY OpraHy HepeBipsTH 3aKOHHICTb BJIACHUX pillleHb, y TAKHUM croci6 Hazawyu epekT, SKUM MOXKHA
6yJ10 6 0OXapaKTepU3yBaTH K «JUJAKTHUIYHHUI», a TAKOX JiSITU B pycJli IPUHIUITY POLeCyalbHOI EKOHO-
Miis8. JlilicHO, He Bci cnpaBu MOTPeOYIOTH PO3IJAAY cyZoBow cuctemor €EC. AamiHicTpaTUBHe ockap-
>KEHHS Ma€ BXKe BU3HAU€EHI lepeBary, a caMe fepeBary TeXHi4HOI eKCIIepTU3H, a TAKOXK Te, 1110 anesIiiHi
KoJierii po3TamoBaHi reorpadiuHo 3a MicieM nepebyBaHHS areHTCTBA, e 0y/10 IPUUHSATO OCKap KyBaHe
pimeHHs. Ko anessLiiiHa ckapra € 060B I3KOBOI0, Ile 03HAYAE, 1110 il HOJaHHS € YMOBOIO MPUUHATHOCTI
6yab-sikoi ckapru nepej CEC. [HIIMMU c/10BaMH, 3a BiJICYTHOCTI aneJisilii o areHTCTBa NepeJ, 3BEPHEH-
HaM o CEC mo30B NMpo cKacyBaHHs, MOJIaHUH BiANIOBiAHOW 0c06010, 6y/le BiAXU/IEHO SIK HEMPUNHATHUM.
3BUYANHO, HE WAEThCS PO BUIAIKH, KOJIHU aJMiHiCTpaTUBHE OCKap>KeHHS € HE0OOB'I3KOBUM. 3arajibHUN
cyn €C (GC) Ma€ PUCAUKIIIIO MPUUMATHU PillleHHs 1[0/10 aleJidlil Ha pillleHHs, TPUHAHATI aneasaiiHUMH
KOJIETiSIMU areHTCTB.

2. Opuaunynuii neperssag Cygom €C

[leHTpa/JIbHUM MeXaHi3MOM KOHTPOJIIO 332 3aKOHHICTIO AiSIJIbHOCTI areHTCTB € CyZj0Ba CUCTEMA,
ctBOpeHa JloroBopamy, B sikiil Cya EC Bifirpae npoBigHy poJib. K 3a3Ha4aioCh BUIlE, 3araJbHUN CY A, K
MpaBUJIo, 3/IiiCHIOE MepeBipKy BiAMOBIAHOCTI pillleHb, MPUUHATUX areHTCTBaMH, 3aKOHOAAaBCTBY E€C. 3
MEeTOI YHUKHEHHSI HEMOPO3yMiHb CJIiJi 3a3HA4YHUTH, 1[0 HaBiTh sAKIo [loroBopu BkasywTh Ha Cyf €C, 1ie
CJIiJT TIYMAUUTHU SIK [MOCUJIAaHHS Ha iIHCTUTYIIi10, IKa BK/IIOYA€ 3arajibHUM Cy/, 1110 € KOMIIETEHTHOIO I0pUC-
nuknieto Cyay €C. Lle cTocyeThbcs cripaB 00 MepeBipKU 3aKOHHOCTI aKTiB areHTCTB, {K Lie 6yJe mosic-
HeHO Hk4e. OHaK AKI0 MOBa H/ie PO OCKapXKeHHs YCTaHOBYHUX perJiaMeHTIiB areHTCTB, TO BUKJIIOUHY
KOMIIETEHIIi10 B Takux cupaBax MmatuMme Cyj €C ik BUIUHI CY[, OCKiJIbKY B TaKOMY pasi H/1eThcs mpo 3a-
koHo/aBui akTu €C. el TUn npoueaypy, sk NpaBujo, nepejbadae 3aaydeHHs Paau ta [lapsiamMeHTy K
CHiB3aKOHO/IABIIiB, IKMM 6y/ie 3allpOMOHOBAHO NOAATH NO3UILil 1110/10 3asiB PO HE3aKOHHICTb, BUCYHY THUX

57 lvB. NOpiBHSJIbHUN aHaJi3, BMilleHul y pimeHHi HarnsigoBoro opraHy €Bponeiicbkoi Aconjiaunii BiibHOI Toprisii Big 22 Ge-
pe3ns 2017 p. (Case No: 78421, Document No: 845549, Decision No: 061/17/COL), B sskoMy MiCTUTbCSl HepeJiK KiJbKOX
HallioOHaJbHUX MPABOBUX CUCTEM, B SIKUX BHMMaraeTbcsl aJAMiHICTPaTUBHMM meperyisf 3akOHHOCTI (0GOB’S3KOBUH 4YM
He0o0O0B’A3K0OBHUI) MepeA AOCTYNOM 0 HallioHaJbHOIO CyAy. Sk BUJIHO 3 IbOTO pillleHHs, CliBicCHyBaHHA pi3HOMaHITHUX pecypc-
HUX CUCTEM Bifjo6pakae npaBoBi Tpajuuii B EBporli.

58 lug.: Opinion of Advocate General Pikamae of 22 January 2020 in case C-114/19 P, Commission/Di Bernardo, EU:C:2020:22,
paragraph 93.
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3asgBHUKOM. OTKe, Ha3By «Cyz cripaBeAauBocTi EC» «CJEU» MoKHA po3yMiTH SIK MOCUJIAHHS 200 Ha BUIIY
yCTaHOBY, ab60 Ha IOPUCAHKIIiIO, 3aJIEKHO Bi/J KOHTEKCTY.

a) [lo30B nNpo cKkacyBaHHS

Cepej, AOCTYNHUX HPUANYHUX 3aC00iB BiANOBIAHUM NMPAaBOBUM 3aC000M [IJisl IepEBiPKU 3aKOH-
HOCTIi aKTiB areHTCTBa, BK/IIOYaK4H pillleHHS aneisaliHUX KoJiIeTil, € 1030B Npo ckacyBaHHs. CTaTTs 263
(4) ADEC nependayae, mo «6yab-gka ¢pisudHa abo pUIUIHA 0C00a MOXKe 3a YMOB, BCTAHOBJIEHUX B ab-
3allax nepioMy Ta JApyromy, HIOPYILUIMTH CIIpaBy IPOTH aKTa, apeCOBAHOTO LK 0c06i, AKUK 6e3nocepes-
HbO Ta EPCOHAIBHO CTOCYEThCA 1i, Ta NIPOTHU PETYASATOPHOTO aKTa, IKU i 6e3mocepeJHbO CTOCYEThCA i
He Mepejbadae iMIeMeHTal[iMHUX 3axo/iB»%%. lle moJsioxkeHHS 3a BU3HAUYEHHSIM BUKJIOYA€E «actio
popularis», rapaHTyuH, 1[0 MOPYLIYBATH CIIPABU MOXKYTb JIMIIE Ti, KOO OCKap>KyBaHe pillleHHSI areHTC-
TBa 3a4€eIUJIO IePCOHAJIBHO.

Ak 3a3HaveHo y Apyromy peudeHHi ctatTi 263 (1) APEC, CEC «Takox NepeBipsie 3aKOHHICTb aKTiB
opraHis, cy»6 4u areHTCcTB C0103y, CIPSIMOBAHUX HA HACTAHHS IOPUANYHUX HACJIJIKIB 1010 TPETIX CTO-
piH»60. fIK JOCUTB LIMPOKeE MOHSTTS, IOCUIAHHS Ha KOPTaHH, CJIY>KOW Ta ar€eHTCTBAa» TPAKTYEThCA SIK TaKe,
1110 BKJIIOYAE areHTCTBA. L|e Mo/10’keHHSA KOHTPACTYE 3 MePIIUM pedeHH M 1bOro ab3aily, B sKOMy aKTaMH,
SKi MOXKYTb OYTU OCKap»KeHi, Ha3UBalOThCA «3aKOHOAABYI akTH, akTU Paau, Komicii Ta EBponeiicbkoro
IeHTPaJIbHOTO GaHKY, KpPiM peKOMeHJalliil Y¥ BUCHOBKIB, Ta akTH [lapsiamMmeHTy Ta EBponelcbkoi Pagu
MalOTh Ha MeTi CTBOPUTHU NIPaBOBi HACJIKHU 10/I0 TPETIX CTOPiH». 32 BiACYTHOCTI [pyroro peyeHHs MO-
rJjia 6 BUHUKHYTH [IPOTaJIMHA Y CyZJ0BOMY 3aXHUCTi 0Cib, 1110 6y./10 6 HecyMicHUM i3 06pa3zom «Coro3y mpaBay,
sakuit CEC BCTaHOBUB y CBOIN Mpelle/IeHTHiN npakTulli. MoXKJIUBICTh NO/JaHHS M030BY PO CKACyBaHHS
«3aKOHOJIAaBYHX aKTiB» J103BOJISIE IPOBECTH IOPUANYHUMN NEperifAf, YyCTAaHOBYUX perjaMeHTIiB areHTCTB.
Kinbka pasiB AepkaBU-4JIeHH OCKapXKyBaJsiv Lii 3aCHOBHHULIbKI HOPMH, CTBEP/KYIOUH, 10 Y pa3si CTBO-
PEHHS areHTCTBA 3 MeBHOI0 KOMIIeTeHIi€l0 3aKoHo1aBelb EC nepeBUIIMB 6U CBOi MOBHOBaXKEHHA. fAK
3raZlaHo BUlle, i BUnaaxu 103sonad Cynosi EC niATBEpAUTH 3aCTOCOBHICTD JeSIKUX MOJIOXKEHD [K Ipa-
BOBOI 6a3u. Lle cipsiIMOBYE Hac /10 MOJIOKEHD, SIKi MOXKYTb C/IYTYBAaTH Mi/ICTABOI MO30BY PO CKAaCyBaHHS.
3rigHo 3i crarTteto 263 (2) APEC, CEC «Ma€e PUCAUKILIIO 1010 TO30BIB AeprKaB-4JeHiB, EBpONEeHCbKOTo
[TapnamenTy, Pagu a6o Kowmicii Ha 3acazjax 6paky KoMneTeHIlii, TOpylIeHHs iCTOTHOI MpoliecyaabHOI BU-
Mory, nopyuieHHs JjoroBopiB a6o 6yAb-KOI HOpMH NPaBa, NOB’s13aHOI 3 IX 3aCTOCYyBaHHAM, a60 3/I0BXKH-
BaHHA [IOBHOBAXXEHHAMMUY.

3icraTTi 264 ]OEC BUNIMBAE, 110 «AKIIO T030B € 06rpyHTOBaHUM, Cy/| IPOTOJIONIYE BiAMOBIAHUN
aKT HikueMHUM». OJJHAK ¥ TOMy caMOMY TNOJIOXKeHHi 3a3HaueHo, 1o CEC, «sIKI0 BBaXKA€E 32 HEOOXi/IHE,
BKa3ye, 9Ki HaCJiAKU aKTy, IPOr0JIOLIEHOT0 HIKYeMHUM, CJIij] BBaXKaTH OCTATOYHUMMU». 3arajoM, 3arajib-
HUH CyJ MOXe caM MPUHHATH pillleHHs 332 M030BOM NP0 CKacyBaHHs abo MOBEPHYTHU CIPaBY Ha3aj o
areHTCTBA, 1[06 BOHO MOTJIO MPUKHATH pillleHHS 1[0/0 TEBHUX ACMEKTIB, 30KpeMa TEXHIUHOIo xapak-

Tepy.
b) Ilo3agoroBipHa BiagnoBiAa/IbHICTD

OcKiJbKY YCTAHOBUI perJiaMeHTH Nepe6avyaloTh 103a/I0TOBipHY BifinoBiAanbHicTh areHTCTB €EC
3a KOy, 3al0/IisTHY TPeTiM 0co6aM He3aKOHHUMH [lisiMH, 3ara/IbHUH Cy/l € KOMIIETEHTHUM PO3TJIAAATH
Taki ciopu BiamoBigHo Jo ctatTi 340 (2) APEC. [To3amoropipHa BignoBigaabHicTh EC MOXJIMBA 32 TPOX
YMOB: IIO-Neplle, IPOTUIIPABHOI NOBEAIHKY YCTAaHOBU YU MpaLliBHUKA; NO-ApYyTe, HAABHOCTI IKOAHU, AKY
3a3HaB aleJIAHT; 0-TPETE, MPUIYNHHO-HACIIKOBOTO 3B’ 13Ky MiK IIOBE[iHKOI YCTAaHOBH UM MpalliBHHUKA
Ta Li€l0 MKOAO0M. BiAlikoayBaHHSA TaKol IKOAMW 3AiMCHIOETHCA BiZIMOBIAHO A0 «3arajJbHUX NPUHIUIIIB,
CIIJIBHUX /151 3aKOHO/JaBCTBA Jlep>KaB-4JIeHiB».

59 Kithn, W.M., “The Draft Protocol on the creation of the Court of Justice of Mercosur — A new milestone in the judicialisation of
regional integration law”, Journal of the Belarusian State University. International Relations, No 2 (2017), p. 62.
60 Lenaerts, K./Maselis, I./Gutman, K., EU Procedural Law, Oxford 2014, paragraph 7.70, p. 304.
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c) loroBipHa BiANOBiAa/ILHICTD

Ha BigmiHy Big BuUMagkiB mo3azoroBipHOi BiAMOBifasbHOCTI, 3rajaHux Buile, ctaTTd 340 (1)
JDEC nepenbavae, o «J0roBipHa BiAmoBigaabHiCTh EC peryJIloeThCA 3aKOHOJABCTBOM, 1110 3aCTOCOBY-
€TbCS 10 BiiMOBiZHOTO JoroBopy». OTXKe, KOJIM areHTCTBA YK/Ia/JaloTh JJOTOBOPU 3 TPETiMU 0co6aMu, He-
3aJ/IeXKHO BiJ|, TOr0, € BOHU IPUBAaTHUMMU UM Jep:KaBHUMU OllepaTOpaMH, BUNAJAKH, L0 CHPUYUHSOTD BiJ-
MOBiZJa/IbHICTh areHTCTBA, HANPUKJIaJ ¥ pa3i HEBUKOHAHHSA B3ATHX Ha cebe 3000B’13aHb, MIOBUHHI OYTH
3a3Ha4yeHi B [IMX KOHTPAKTaX.

[ToHaf Te, 3 mpolLleAYPHOI TOYKHU 30PYy CJIijJ HaraAaty, ujo cratts 274 JIOEC nepeabdayae, 1o «6e3
LIKOJIU IOBHOBaXKeHHAM, HafgaHuM CEC JloroBopamy, cCiopHy, CTOPOHOIO AKUX € EC, 3 i€l TPUYUHU He I10-
BHHHI BUKJIDYATHUCA 3 WPUCAUKIII HALLiIOHAJIBHUX CYZiB». lle moJIoKeHHA CJ1iJ, pO3yMIiTH TaKUM YUHOM,
110 camMoro $GaKTy TOTO, 0 CTOPOHOI JIOr0BOPY € areHTCTBO EC, HeZJOCTAaTHBO AJI1 BUCHOBKY, 1110 TiJIbKH
Cyn €C Mae pUCAUKIiIO [JIsT BUpillleHHs NOTeHLiMHUX crnopiB. HaBmaky, siKilo iHlle He nepea6adeHo
Ge3rnocepe/JHbO B KOHTPAKTAaX, OPUCAUKILA 6y/e MOKJIaieHa Ha HAallioHA/IbHI CyAu. Y BUMAJIKy KOHTPaK-
TiB 10JI0 Jlep>KaBHUX 3aKyIiBeJib, BOHU, IK MMPAaBWJIO, llepe16avyaloTh IPUCAUKIIIO CYIiB AepXKaBH, e
3HaXO/IUThCSI areHTCTBO. BapTo Tako 06yMOBUTH, 1110 3aKOHOAABCTRO 1[i€l npuiiMarovoi Jep>kaBU 3aCTo-
COBYETBCS TAKOX Y BUNAIKaX, KOJIM KOHTPAKT HE MICTUTb iHIIMX KOHKPETHUX N0JI0XKeHb. OCKIJIbKY are-
HTCTBA € Ha/IHALliOHAJIbHUMHU CTPYKTYpPaMH, i HallioHa/IbHe 3aKOHOJABCTBO He 3aBXK/IH llepe/i6avyaE BUPi-
IIIeHHs MPaBOBUX MPO6JIEM, IKi MOXKYTb BUHUKHYTH IIi/1 4aC BUKOHAHHS KOHTPAKTY, HEPiJIKO BKa3yEThCS,
110 Y BUNIaZKy BUHUKHEHHS IOPUJUYHUX IPOraJMH BOHU 3allOBHIOIOTHCA «IOTOBIpHUM npaBoM EC». Pe-
3yJIbTAT MOXKHA 0XapaKTEPU3YBaTH SIK «3MilllaHe» JOTOBipHE MPaBo, 1110 CKJIAAAEThCS 3 HalliOHAJILHOTO
3aKO0HO/IaBCTBA Ta 3araJlbHUX NPUHIMUIIIB, CHIJIBHUX JJI1 3aKOHOAABCTBA JlepKaB-4JIeHIB Y MMTAHHAX, 1110
CTOCYIOTBCA IOTOBOPIB.

CJil yTOUHUTH, [0 IOTOBIpHY BiAMOBija/IbHICTh areHTCTBA 3a 6y/1b-siKe MOPYILEeHHS JOTOBIpHUX
3000B's13aHb CJIi/] BiAPi3HATH Biji 3aKOHHOCTI NpoleypH 3aKyNiBJIi, fIKa, IK NOsSICHIOBAJI0CS BUIIlE, 3/jikC-
HIOETbCS BiZIOBiIAHO /10 MpaBUJ, BCTaHOBJeHUX PiHaHCOBUMHU persiameHTaMu €C6L. OckibKy MOBa Hje
PO 3aCTOCYBaHHSA perJyiaMmeHTy €EC, y9aCHHKHU NPOIeAYPH Jlep’KaBHUX 3aKyIiBesb (AIKUMH OyB YKJIaje-
HUW KOHTPAKT abo OYy/b-IKUH iHIIUN YYaCHUK), IKi 3asIBJISIIOT, 1110 NMPOLe/lypa € HE3aKOHHO10, TOBUHHI
MoJIaTH 3asiBYy MPO MeperJis/, A0 3arajJbHOro0 CyAy, OPUCAUKIIA IKOr0 € 000B’I3K0BO052, JJOCTYTHUMH
3aco6aMu MPaBOBOT0 3aXHUCTY MOXKYTb OYTH IMO30B PO CKacyBaHHs ab0 IMO30B PO M03aJ0T0BipHY BiAIo-
BiJIaJIBHICTb BiZIMOBITHO /10 LIUTOBAHHUX MOJIOXKEHb.

d) Anensuisa

CEC Mae opUCAUKILiO PO3TJIS/IaTH anesLiiiHi ckapry, siki 06MexeHi Jiulie AesIKUMU MU TaHHIMU
NpaBa, Ha pillleHHs Ta HaKasW 3arajbHOro cyny. AnessuildiHi ckapry He MalOThb 3yNUHAWYOI Ail. Y pasi
3a/10BOJIeHHs aneJsidaliiHoi ckapru CEC ckacoBye pillleHHSl 3arajbHOrO Cy[ly i caM NpUMMae pinieHHS
1010 CrIopy a60 MOBEPTAE CIPaBy Ha3a/l [0 3araJbHOTO CyAy, AKUH 3B’si3aHui pimeHHAM CEC.

3. [Mig3BiTHicTh KOMicii

Ak 6yJi0 3a3HaYeHO BHIIe, areHTCTBA, IK IpaBUJIO, MiA3BiTHI KoMmicii 3 muTanb peasnisanii moJii-
TUKU EC. 3a3BUYall areHTCTBA KOHCYAbTYIOThCs 3 KoMici€lo 3 IMPOKOTo KoJia NUTaHb, IKi TaK0X BKJIO-
YalOTh 3aKOHHICTh THUX UM iHIIUX 3ax0/iB. KOMicisl € KOHTAaKTHUM IIeHTPOM /1Sl 3allMTaHb 1[040 3aCTOCY-
BaHHS aJMiHICTPaTHBHOIO0 3aKoHOJaBcTBa EC, He3aJieXKHO BiJi aBTOHOMil areHTCTB. ICHye TakoXx

61 [Tos10>keHHS, WO MicTATbCs ¥ PiHAHCOBUX perjlaMeHTaX, 3aCTOCOBYIOThCS JiHie A0 ycTaHoB €C Ta iHIIKX Cy6'€KTIB, AyXe Mo-
Ji6GHi 10 moJiokeHb AUpeKTUB E€C 111010 JAep>KaBHUX 3aKyIiBesb, IKi JepKaBU-4JIeHU 3060B's13aHi 3acTocoByBaTU. ONUC LUX AU-
pekTuB AuB.: Kithn, W. M., “The reform of the EEA rules on public procurement”, Upphandlingsriittslig tidskrift, 2015, No 2, p. 150.
62 Poulsen, S., Jakobsen, P./Kalsmose-Hjelmborg, S., EU public procurement law, 214 edition, Copenhagen, 2012, p. 50.
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BignmoBiganbHicTh nepes KoMiciero y Bunaakax, Koy aJiIMiHiCTpaTUBHE 3aKOHOIaBCTBO a60 HOPMaTHUBHI
aKTH NPsIMO 1ie Mepe/16avyaloTh, HAMPUKIIA/], Y KOHTEKCTI MPo1eyp, 1[0 BUMAararTh CHiBIpalli Mi>k areHT-
ctBoM Ta KoMmici€lo abo npuMHSATTS OCTAHHbOIO aKTYy.

4. OpuauyHMii neperJsaj iHIUMH Cy6’ €KTaMuU

[cHytOTh TakoX iHIII opraHizariii, ski 6epyTh Ha cebe PoJib BAPTOBOIrO Ta 3/[iCHIOITH HPUANY-
HUH TIepersa, [X posib Moke MOMKPIOBATUCA Ha BCIO AiVIbHICTb ar€HTCTBA a60 06MeXyBaTUCA IEBHOKO
cdeporo. Buie Bxe 3rasyBaBcs EBponeicbkuid oMoy cMeH (€0), poJib AIKOT0 NOJIATAE Y PO3TJsA/i BUNaJ-
KiB HE3aKOHHOCTI Ta HelpaBOMipHOTO ynpaBaiHHA. BucHoBKY, HaZiaHi €0, 3 mUTaHb HOT0 KOMIETEHIII],
He € OPUJUYHO 3060B’A3yI0UNMH, aJjle MaloTh [IeBHY cUy. Pe3yibTaTu cBOIX po3ciigyBaHb €0 Bk/I0OYa-
THMe y CBOIO JIOTIOBi/ib TApJIaMeHTY, CTBOPIOIOYH TUM CAMHUM NOJIITUYHUH TUCK. ATEHTCTBA, 1K IPaBUJIO,
0epyTb /0 yBarv OLiHKY, [0 MICTUTbCA y TAaKUX BUCHOBKAX, i IParHyTh BUNPABUTH KOXXeH BUSABJIEHUHN
BUIIaJIOK HENIPABOMIipHOI'0O YIIpaBJIiHHA®3.

Cutin TakoX 3raziaTd EBPONENChKOro iHCeKkTopa i3 3axucTy aaHux (€13/]), Akuii € He3aJIeXKHUM
HarJsil0BUM OPraHOM, OCHOBHOIO MeTOI0 IKOTO € 3ab6e3ne4eHHs JOTPUMaHHA IHCTUTYTaM1 Ta OpraHaMu
€C npaBa Ha NPUBATHICTb Ta 3aXUCT AAHUX NIPU 06p061i MepcoHa/IbHUX JaHUX Ta po3poO1li HOBUX MOJIi-
THUK. €I3/] 06HpaeThcs HA M'ATUPIYHUN TOHOB/IOBA/ILHUN TepMiH. PersiamenT (EC) N2 2018/172564 BcTa-
HOBJIIOE 3aBJJaHHs Ta NOBHOBaxkeHHA €13/l, a TakoX MOro iHCTUTYLIHY He3a/lIeXHICThb K KOHTPOJIIOIO-
4Oro opraHy. BiH Takox BCTaHOBJIIOE IIPaBUJIa 3aXUCTY JaHUX B ycTaHoBax €C. Ha npakTuii 3aBjaHHA
€I3/1 Mmo>xxHa PO3AiIUTHU HA TPU OCHOBHI QYHKIIl: MOHITOPUHT, KOHCYJIbTYBaHHS Ta cHiBmpansa. B paMmkax
cBoE€i gopagyoi poJi €13/ koucynbTye Kowmiciro, [lapnamenT, Pany, a Takok areHTCTBA 3 NMTaHb 3aXUCTY
JlaHUX y pAAi cdep noaituku. Brpyyanns €13/, sk npaBuso, nepes6adyeHo B yCTAHOBYUX perjaMeHTax,
HAINpUKJIAJ, KOJU WeThCs PO yKIAAEeHHs yroJ, Mi>k areHTCTBaMHU [P0 0OMiH NepCOHaIbHUMHU JJAHUMH,
[k 11e BinoyBaeTbcsa Mixk FRONTEX ta EUROPOL.

VIII. Mait6yTHE npouecy areHTugikaii

OcTaHHi AecATUIITTS NoKa3aJy, o areHTUdikalis ynpasiaidasa €C € npoliecowM, 1110 nepedyBae y
pPO3BUTKY. [IpoTe BKe MOKHA CIIOCTepiraTy AesiKi TeHIeH1ii, AKi J03BOJISIOTh TEBHOIO Mipor0 Mepe6a-
YUTHU oro MalbyTHE. [lepiu 3a Bce, A€o0 XaOTUUHE MOLIMPEHHS, sIKe BiJI0y/10Cd Ha paHHIX CTaisgx, 6yJ10
BUIIpaBJeHe KpuTepiiMu «CHijJibHOTO MiXoAy», 110 3a6e3MeuyloTh YiTKilli paMKu JAJjis CTBOpPEHHS
areHTcTB. Tenep 3akoHogaBelb EC 3M0OKe BUKOPUCTOBYBATH Lji IHCTPYMEHTHU [Ji1s1 BCTAHOBJIEHHS I€B-
HOr0 MOps/JKy y GopMyBaHHi cBO€i BHYTpilIHBOI cTpyKTypH. KpiM Toro, ockapxenHsi B CEC 103BonI0
3aKOHO/ABII0 BU3HAYUTH Bi[ITOBi/IHI MpaBOBi OCHOBH 3 OTJISIAy Ha HEOOXiAHICTh BUKOHAHHSA MTEeBHUX a/I-
MiHiCTpaTHUBHUX 3aB/lJaHb y MallOyTHbOMY. HelllolaBHE cTBOpeHHS EBponeiicbKoi ciyx6u npaui 20 yep-
BHs 2019 poKy CBiYUTH MpO Te, 1110 BCe 1ie iCHy€e NPUXUIbHICTb A0 areHTUdikanii sk BignoBigHoro me-
ToJy ynpaBJiiHHA B €C.

O4eBHU/HO, 1[0 TEH/EHI[iSl CTBOPEHHS areHTCTB Oy/e 36iabilyBaTHCs, OCKiIbKU EC HaISEThCA
6i/IbIIMMU TOBHOBAXKEHHSMU, A KOPUCTb Bij] areHTUdiKallil He CTaBUThCA Mif CyMHiB. He M0Ha BUKJIO-
YaTy, 1110 areHTCTBa MOXYTh OYTH 3aKpUTi 260 06'€/[HAHi Ta HaBiTh NPUEAHAHI 10 YCTAaHOB, KOJIU BOHU
BTPaTATb CBOE r0JIOBHe NpHU3HadyeHHA. OfHAK, 3Ja€EThCS, HEMAE YiTKO1 TeHJeHIii 0 TaKOro CleHapilo.
Jly»ke cxo03e, 10 IEBHI areHTCTBA MOXKYTh PO3BUBATHUCS, 1006 BiAirpaBaTH BUpIllaJbHY POJIb Y MEBHUX

63 flk 3a3HaumsIa ['eHepanbHU AnBokaT Bepina LlepHsik y cBoEMy BUCHOBKY Biz 28 6epe3Hs 2007 poky y cipasi case C-331/05
P Internationaler Hilfsfonds/Commission, EU:C:2007:191, paragraphs 56 and 57, rooBHUM NprU3HaYeHHSIM EBpOIENCHKOro 06-
MyJCMeHa € BUKOHAHHSI 000B’s13KiB 3 «onTuMi3auii agminicTpanii Coro3y», a He 3a6e3ne4eHHs] IEPCOHATBHOI0 WPUAUYHOTO 3a-
xucTy. €0 NOBUHEH «IIYKATH BUXiJ, i3 cuTyalil y pa3i ockap:KyBaHOT0 BUNA/JKY «II0TAHOTO yIPaBJiHHSI», 31 ICHIOBAaHOTO iHCTH-
TYLi€I0 YU OPTaHOM, 1110 po6UTb Horo (€0 - nepeknaday) ckopille aAMiHICTpaTUBHUM OPTraHOM».

64 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of individuals
with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of
such data, and repealing Regulation (EC) No 45/2001 and Decision 1247/2002/EC (O] L 295, 21.11.2018, p. 39).
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codepax, Takux sk FRONTEX y rasysi oxopoHH 30BHIIIHIX KOP/IOHIB, iKa 6y/ie 06J1aiHaHa BJACHOIO ITPH-
KOP/I0HHOI0 Ta 6eperoBoo 0XopoHow. Tak caMo He MOXKHA BUKJ/IIOYATH, 1[0 EBPONENCHKUM IIEHTP 3 MPO-
biNTaKTHKU Ta KOHTPOJIIO 3aXBOPIOBAHOCTI MOXKe CTATH 1ije GiJibII BaXKJIMBHUM YTBOPEHHSM Uepe3 naH/ie-
Mil0 Ta HEOOXiIHICTh MATPUMYBATH Ail AeprKaB-4/IeHiB y rajysi oXopoHHU 3710poB's. OTXKe, areHTCTBa 3a-
JINIIATUMYThCSI, TUM CAaMHUM BUPillIaJbHO BIIMBalO4YX Ha GyHKIioHYyBaHHSA E€C.

Ax «catenitu» €C, areHTCTBA € Npe/iCTABHUKAMU Ha/[HAlLliOHA/IbHOI cdhepu Ha TEPUTOPIi JepkaB-
yeHiB. ['eorpadivyHa BificTaHb Ta AeleHTpasi3allid € BUKJIMKAMU, SIKi CTaBJAATH MiJ| 3arpo3y y3To/Ke-
HiCTb aAiMiHiCTpaTUBHUX Ail areHTCTB. [logo1aTH 1ii BUKJIMKU MOXKHa JIMIIE 32 JOIIOMOTOI0 TeJIEKOMYHi-
KallilHUX 3aC00iB, CyYaCHUX TEXHOJIOTiH, opraHi3aii moCTiHHUX 3yCcTpidyel Ta 06MiHy ITepCOHAJIOM TOLIO.
Tomy po60Ta B areHTCTBaX BUMarae feBHUX 3ycuJib. [lepeBaru He oueBU/IHi, ajie BOHU BiJINOBiIal0Th MO-
JIITUYHIA BUMO3i 3a6e3ne4nTH 6i/1bllly penpe3eHTaTUBHICTh EC y AeprKaBax-u/ieHax ULJISX0M afiMiHicTpa-
TUBHOI JeleHTpaJsi3anii.

IX. BucHoBKHn

Y ni#t craTTi npejacTaBeHi pi3Hi acnekTH siBUIA areHTUdiKalii B eBponelchKik aaMiHicTpanii,
MOSICHIOETHCS CTATYC areHTCTB Y IpaBoBOMY MopsifKy EC, crocib ix cTBOpeHHs, IX BHYTPillIHS opraHisalis
Ta GiHAHCYBaHHS, NPOLEAYPU NPUNHATTA pillleHb Ta iX QYHKIIIOHYBaHHSA. ArTeHTCTBA TaK0X KJacudiky-
BaJIMCh 33 IEBHUMH KaTeropisaMy, 106 NoJermuTy Kpalje po3yMiHHSA iXHbOI K IPUYMHM iCHyBaHH:». Ta-
KO OyJIM NIpe/CTaBJ/IeHi BUKJIMKY, 3 SKUMU CTUKAIOTBHCS areHTCTBA y CBOEMY MOBCIKAEHHOMY QyHKI[i0-
HYBaHHI. Y CTAaTTi TaKOX 30Cepe/P)KeHO0 yBary Ha iX CTOCYHKax 3 iHCcTUTYyLiAMHU €C, 30KpeMa Ha KOHTpPOJII
3aKOHHOCTI, 1110 3AiHCHIOEThCA iHCTUTYLisIMU €C. TakUM YHHOM 6YJ10 JOBEJIEHO, LI[0 areHTCTBA /1a/IeK0 He
MpaLOITb ¥ IpaBOBOMY BaKyyMi. HaToMicTh BOHM MillHO 3aKpinJieHi B iHCTUTYIilHIN cTpykTypi EC i mi-
JUISITal0Th CyBOPOMY KOHTPOJIIO 3aKOHHOCTI 3 60KY pi3HUX cy6'€KTiB, BK/IoYaroyu Komiciro, [TapsameHT,
€C ta CEC. ArenTudikaljia gocsraa ycnixy, 3aTBep/iuBIIU cebe ik HOBa ¢popmMa 3MilllaHOTO yIpaBJliHHS,
sIKa CIOYaTKy He nepepabavasacd /JloroBopaMy, BKIKYAOUM y4acTh JAepKaB-4/eHiB, COPUSIOUM TUM Ca-
MUM NPUHHATTIO 3aKOHOJaBCcTBa EC oCTaHHIMU.

Cnmcok BHUKOPHCTAHHUX JKepeJ1
Bi6aiorpadis:

1. Arana Garcia, E., “Los recursos administrativos en la Unién Europea: Hacia un modelo comun de justicia administrativa”.
Working Papers on European Law and Regional Integration. N2 27 (2015). Universidad Complutense.

2. Callies C. EUV/AEUV — Das Verfassungsrecht der Europdischen Union mit Europaischer Grundrechtecharta (ed.Chris-
tian Calliess/Matthias Ruffert). Munich 2011. Article 13 EUV.

3. Chiti E. “Is EU Administrative law dealing in some of its crucial tasks”. European Law Journal. Vol. 22. Ne 5. September
2016.

4. Frenz W. ,Vollzug des Europarechts“ Handbuch Europarecht. Berlin/Heidelberg 2010. paragraph 1743.

5. Kithn W.M. “Reflections on possible regional convergence with the participation of the Andean Community and Mercosur.
Lessons from European integrative experience ". International Policy. Ne 109. July-September 2013.

6. Kithn W.M,, “The reform of the EEA rules on public procurement”.Upphandlingsrattslig tidskrift. 2015. Ne 2.

7. Kithn W. "The social model established by the European Constitution: An analysis from the perspective of the protection
of public health ". International Agenda. Year XII. Ne 23. 2006.

8. Kithn W.M. “Legal aspects and political prospects of a possible withdrawal from the European Union by the United King-
dom”. Revista de la Secretaria del Tribunal Permanente de Revisiéon del Mercosur. No 8. August 2016.

9. Kithn W.M. “The Draft Protocol on the creation of the Court of Justice of Mercosur — A new milestone in the judicialisa-
tion of regional integration law”. Journal of the Belarusian State University. International Relations. No 2 (2017).

10. Kithn W.M. “The Eurasian Economic Union (II) — Institutions. Law and Policies for Economic Integration”. European
Law Reporter. 2016. No 7.

11. Kithn W.M. “The non-contractual liability of the EU following the violation by the CJEU of the fundamental right to a
reasonable length of proceedings” Review of the Secretariat of the Permanent Court of Review of Mercosur 6. No 12.
September 2018.

12. Lenaerts K, Maselis, I, Gutman, K. EU Procedural Law. Oxford 2014.

13. Lenaerts K., Van Nuffel P. European Union Law. 3rd edition. Oxford 2011.

40 | YKPAIHCbKMIM YACOIIUC KOHCTUTYLIIHHOIO [IPABA



14.

15.

16.
17.
18.
19.

20.
21.

| HAYKOBI CTATTI

Lopez-Jacoiste Diaz E. "The New Permanent Structured Cooperation: Definitive impulse for a common security and de-
fense policy in Europe”. Spanish Yearbook of International Law. 34. 2018.

Mollers R. Polizei in Europa — Die Sicherheitsagenturen EUROPOL und FRONTEX im Raum der Freiheit, der Sicherheit
und des Rechts. 2rd edition. Frankfurt 2017.

Oesch M., Lang, A. ,,EU-Agenturen und die Schweiz“. Zeitschrift fiir Europarecht. N 6. November 2014.

Peers S. EU Justice and Home Affairs Law. 4th edition. Vol. 1 (EU Immigration and Asylum Law). Oxford 2016.

Poulsen S., Jakobsen, P., Kalsmose-Hjelmborg S. EU public procurement law. 2rd edition. Copenhagen. 2012.

Van Drooghenbroeck, S. ,Rizcallah. C.:Charte des droits fondamentaux de I'Union européenne — Commentaire article par
article. Bruylant. Brussels. 2018.

Wathelet M., Wildemeersch ]. Contentieux européen. 2nd edition. Brussels 2014.

Widdershoven ]. “Developing administrative law in Europe: Natural convergence or expected university?”. Review of
European Administrative Law. Vol. 7. No 2. 2014.

Ilepenik WPUAUYHUX JOKYMEHTIB:

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial
rules applicable to the general budget of the Union, amending Regulations (EU) No 1296,/2013, (EU) No 1301/2013,
(EU) N0 1303/2013, (EU) N2 1304/2013, (EU) Ne1309/2013, (EU) N2 1316/2013, (EU) N2 223/2014, (EU) N2 283/2014,
and Decision 541/2014/EU and repealing Regulation (EU, Euratom) N2 966/2012 (O] L 193, 30.7.2018, p. 1).
Regulation Ne 31 (EEC) 11 (EAEC) laying down the Staff Regulations of Officials and the Conditions of Employment of
Other Servants of the European Economic Community and the European Atomic Energy Community.

Report of the European Parliament’s Constitutional Affairs Committee of 30 January 2019 on the implementation of the
legal provisions and the Joint Statement ensuring parliamentary scrutiny over decentralized agencies (procedure:
2018/2114 (INI)/Document: A8-0055/2019).

Court of Auditors, Special Report “Future of EU Agencies — Reinforcing flexibility and cooperation” (2020).

Report from the Commission to the European Parliament and the Council on the implementation of the Joint Statement
and Common Approach on the location of the sites of decentralised agencies, COM (2019) 187 final.

Joint Statement of the European Parliament, the Council of the EU and the European Commission on decentralised agen-
cies. URL: https://europa.eu/european-union/sites/europaeu/files/docs/body/joint_statement_and_common_ap-
proach_2012_en.pdf

European Parliamentary Research Service. “EU agencies, common approach and peer review — Implementation assess-
ment” (November 2018).

Comparative law analysis contained in the decision of the EFTA Surveillance Authority of 22 March 2017 (Case No:
78421, Document No: 845549, Decision No: 061/17/COL).

Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of
individuals with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on
the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision 1247/2002/EC (O] L 295,
21.11.2018, p. 39).

Opinion of Advocate General of 28 March 2007 in case C-331/05 P Internationaler Hilfsfonds/Commission.
EU:C:2007:191, paragraphs 56 and 57.

European Parliament resolution of 15 January 2013 with recommendations to the Commission on a Law of Administra-
tive Procedure of the European Union (procedure: 2012/2024 (INL); document: A7-0369/2012).

Opinion Ne 2/13 of the CJEU of 18 December 2014 on EU accession to the European Convention on Human Rights.
Opinion Ne 1/2015 of the Court of Auditors of the EU on a proposal for a Regulation of the European Parliament and of
the Council amending Regulation (EU, Euratom) N2 966/2012 on the financial rules applicable to the general budget of
the Union (2015/C 52/01) (0] C52,13.2.2015, p. 1).

Commission Delegated Regulation (EU) 2019/715 of 18 December 2018 on the framework financial regulation for the
bodies set up under the TFEU and Euratom Treaty and referred to in Article 70 of Regulation (EU, Euratom) 2018/1046
of the European Parliament and of the Council (O] L 122, 10.5.2019, p.1).

Opinion of Advocate General of 22 January 2020 in case C-114/19 P, Commission/Di Bernardo. EU:C:2020:22, paragraph
93.

Opinion of Advocate General of 9 September 2020 in joint cases C-225/19 and C-226 /19, R.N.N.S. and K.A. v Minister van
Buitenlandse Zaken. EU:C:2020:679, paragraph 99.

Cy,/:mBa NpaKTHUKA:

38.

39.

40.

Reparation for injuries suffered in the service of the UN, Advisory Opinion of the International Court of Justice of 11 April
1949, [1949] IC] Rep 174, ICGJ 232 (IC] 1949), United Nations.

Judgment of the German Federal Constitutional Court of 6 July 2010 in Case 2 BvR 2661/06,
DE:BVerfG:2010:rs20100706.2bvr266106, paragraph 62.

Judgment of the CJEU of 19 January 2010 in Case C-555/07, Kiiclikdeveci, EU:C:2010:21, paragraph 22.

YACOIIMC 2/2020 | 41

vdvdl OJOHUITALALIHON DULI0DVH UUAIDHIVANA



TEMA | MDKHAPO/IHE CITIBPOBITHULTBO I KOHCTUTYLIIMHA IJEHTUYHICTb

41. Judgment of 26 June 2012 in case C-335/09 P, Commission/Poland, EU:C:2012:385, paragraph 48 and of 29 June 2010,
E and F, C-550/09, EU:C:2010:382, paragraph 44.

42. Judgments of 15 November 2012 in Cases C-539/10 P and C-550/10 P Al-Agsa v Council and Netherlands v Al-Agsa,
EU:C:2012:711, paragraph 139; of 11 July 2013 in Case C-444/11 P Team Relocations and Others v Commission, not
published, EU:C:2013:464, paragraph 120, and of 28 March 2017 in Case C-72/15, Rosneft, EU:C:2017:236, paragraph
122.

43. Judgment of 27 November 2012 in case C-370/12, Pringle, EU:C:2012:756.

44. Judgment of the CJEU of 13 November 2015 in Case C-73/14, Council/Commission, EU:C:2015:663, paragraph 61; judg-
ment of 14 April 2015, Council/Commission, C-409/13, EU:C:2015:217, paragraph 64.

45. Judgment of 15 February 2016 in Case C-601/15 PPU, ].N, EU:C:2016:84, paragraph 53.

46. Judgment of the CJEU of 4 October 2018, Kantarev, C-571/16, EU:C:2018:807, paragraphs 124 and 125, as well as Judg-
ment of 8 March 2017, Euro Park Service, C-14/16, EU:C:2017:177, paragraph 36.

47. Judgments of the GC of 27 November 2019 in case T-31/18, Izuzquiza and Semsrott/Frontex, EU:T:2019:815 and of the
CJEU of 22 January 2020 in case C-175/18 P, PTC Therapeutics International/EMA, EU:C:2020:30.

References
Bibliography:

1. Arana Garcia, E., “Los recursos administrativos en la Unién Europea: Hacia un modelo comtn de justicia administrativa”.
Working Papers on European Law and Regional Integration. N2 27 (2015). Universidad Complutense.

2. Callies C. EUV/AEUV — Das Verfassungsrecht der Europdischen Union mit Europaischer Grundrechtecharta (ed.Chris-
tian Calliess/Matthias Ruffert). Munich 2011. Article 13 EUV.

3. Chiti E. “Is EU Administrative law dealing in some of its crucial tasks”. European Law Journal. Vol. 22. Ne 5. September
2016.

4. Frenz W. ,Vollzug des Europarechts“ Handbuch Europarecht. Berlin/Heidelberg 2010. paragraph 1743.

5. Kithn W. M. “Reflections on possible regional convergence with the participation of the Andean Community and Mer-
cosur. Lessons from European integrative experience ". International Policy. Ne 109. July-September 2013.

6. Kithn W. M,, “The reform of the EEA rules on public procurement”.Upphandlingsrattslig tidskrift. 2015. Ne 2.

7. Kithn W. "The social model established by the European Constitution: An analysis from the perspective of the protection
of public health ". International Agenda. Year XII. Ne 23. 2006.

8. Kiithn W.M. “Legal aspects and political prospects of a possible withdrawal from the European Union by the United King-
dom”. Revista de la Secretaria del Tribunal Permanente de Revision del Mercosur. No 8. August 2016.

9. Kithn W.M. “The Draft Protocol on the creation of the Court of Justice of Mercosur — A new milestone in the judicialisa-
tion of regional integration law”. Journal of the Belarusian State University. International Relations. No 2 (2017).

10. Kithn W.M. “The Eurasian Economic Union (II) — Institutions. Law and Policies for Economic Integration”. European
Law Reporter. 2016. No 7.

11. Kithn W.M. “The non-contractual liability of the EU following the violation by the CJEU of the fundamental right to a
reasonable length of proceedings” Review of the Secretariat of the Permanent Court of Review of Mercosur 6. No 12.
September 2018.

12. Lenaerts K., Maselis, I., Gutman, K. EU Procedural Law. Oxford 2014.

13. Lenaerts K, Van Nuffel P. European Union Law. 3rd edition. Oxford 2011.

14. Lopez-Jacoiste Diaz E. "The New Permanent Structured Cooperation: Definitive impulse for a common security and de-
fense policy in Europe". Spanish Yearbook of International Law. 34. 2018.

15. Mollers R. Polizei in Europa — Die Sicherheitsagenturen EUROPOL und FRONTEX im Raum der Freiheit, der Sicherheit
und des Rechts. 2rd edition. Frankfurt 2017.

16. Oesch M,, Lang, A. , EU-Agenturen und die Schweiz". Zeitschrift fiir Europarecht. Ne 6. November 2014.

17. Peers S. EU Justice and Home Affairs Law. 4th edition. Vol. 1 (EU Immigration and Asylum Law). Oxford 2016.

18. Poulsen S., Jakobsen, P., Kalsmose-Hjelmborg S. EU public procurement law. 2rd edition. Copenhagen. 2012.

19. Van Drooghenbroeck, S. ,Rizcallah. C.:Charte des droits fondamentaux de 'Union européenne — Commentaire article par
article. Bruylant. Brussels. 2018.

20. Wathelet M., Wildemeersch ]. Contentieux européen. 2nd edition. Brussels 2014.

21. Widdershoven ]. “Developing administrative law in Europe: Natural convergence or expected university?”. Review of

European Administrative Law. Vol. 7. No 2. 2014.

List of legal documents:

22.

Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial
rules applicable to the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013,
(EU) N0 1303/2013, (EU) N2 1304/2013, (EU) Ne1309/2013, (EU) Ne 1316/2013, (EU) N2 223/2014, (EU) N2 283/2014,
and Decision 541/2014/EU and repealing Regulation (EU, Euratom) N2 966/2012 (O] L 193, 30.7.2018, p. 1).

42 | YKPAIHCbKMIM YACOIIMC KOHCTUTYLIIHHOIO [IPABA



23.

24.

25.

26.

27.

28.

29.

30.

31

32.

33.

34.

35.

36.

37.

Cases:

38.

39.

40.
41.

42.

43.
44,

45.
46.

47.

| HAYKOBI CTATTI

Regulation Ne 31 (EEC) 11 (EAEC) laying down the Staff Regulations of Officials and the Conditions of Employment of
Other Servants of the European Economic Community and the European Atomic Energy Community.

Report of the European Parliament’s Constitutional Affairs Committee of 30 January 2019 on the implementation of the
legal provisions and the Joint Statement ensuring parliamentary scrutiny over decentralized agencies (procedure:
2018/2114 (INI)/Document: A8-0055/2019).

Court of Auditors, Special Report “Future of EU Agencies — Reinforcing flexibility and cooperation” (2020).

Report from the Commission to the European Parliament and the Council on the implementation of the Joint Statement
and Common Approach on the location of the sites of decentralised agencies, COM (2019) 187 final.

Joint Statement of the European Parliament, the Council of the EU and the European Commission on decentralised agen-
cies. URL: https://europa.eu/european-union/sites/europaeu/files/docs/body/joint_statement_and_common_ap-
proach_2012_en.pdf

European Parliamentary Research Service. “EU agencies, common approach and peer review — Implementation assess-
ment” (November 2018).

Comparative law analysis contained in the decision of the EFTA Surveillance Authority of 22 March 2017 (Case No:
78421, Document No: 845549, Decision No: 061/17/COL).

Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of
individuals with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on
the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision 1247/2002/EC (O] L 295,
21.11.2018, p. 39).

Opinion of Advocate General of 28 March 2007 in case C-331/05 P Internationaler Hilfsfonds/Commission.
EU:C:2007:191, paragraphs 56 and 57.

European Parliament resolution of 15 January 2013 with recommendations to the Commission on a Law of Administra-
tive Procedure of the European Union (procedure: 2012/2024 (INL); document: A7-0369/2012).

Opinion Ne 2/13 of the CJEU of 18 December 2014 on EU accession to the European Convention on Human Rights.
Opinion N2 1/2015 of the Court of Auditors of the EU on a proposal for a Regulation of the European Parliament and of
the Council amending Regulation (EU, Euratom) N2 966/2012 on the financial rules applicable to the general budget of
the Union (2015/C 52/01) (0] C52,13.2.2015, p. 1).

Commission Delegated Regulation (EU) 2019/715 of 18 December 2018 on the framework financial regulation for the
bodies set up under the TFEU and Euratom Treaty and referred to in Article 70 of Regulation (EU, Euratom) 2018/1046
of the European Parliament and of the Council (O] L 122, 10.5.2019, p.1).

Opinion of Advocate General of 22 January 2020 in case C-114/19 P, Commission/Di Bernardo. EU:C:2020:22, paragraph
93.

Opinion of Advocate General of 9 September 2020 in joint cases C-225/19 and C-226 /19, R.N.N.S. and K.A. v Minister van
Buitenlandse Zaken. EU:C:2020:679, paragraph 99.

Reparation for injuries suffered in the service of the UN, Advisory Opinion of the International Court of Justice of 11 April
1949, [1949] IC] Rep 174, ICGJ 232 (IC] 1949), United Nations.

Judgment of the German Federal Constitutional Court of 6 July 2010 in Case 2 BvR 2661/06,
DE:BVerfG:2010:rs20100706.2bvr266106, paragraph 62.

Judgment of the CJEU of 19 January 2010 in Case C-555/07, Kiiclikdeveci, EU:C:2010:21, paragraph 22.

Judgment of 26 June 2012 in case C-335/09 P, Commission/Poland, EU:C:2012:385, paragraph 48 and of 29 June 2010,
E and F, C-550/09, EU:C:2010:382, paragraph 44.

Judgments of 15 November 2012 in Cases C-539/10 P and C-550/10 P Al-Aqsa v Council and Netherlands v Al-Agsa,
EU:C:2012:711, paragraph 139; of 11 July 2013 in Case C-444/11 P Team Relocations and Others v Commission, not
published, EU:C:2013:464, paragraph 120, and of 28 March 2017 in Case C-72/15, Rosneft, EU:C:2017:236, paragraph
122.

Judgment of 27 November 2012 in case C-370/12, Pringle, EU:C:2012:756.

Judgment of the CJEU of 13 November 2015 in Case C-73/14, Council/Commission, EU:C:2015:663, paragraph 61; judg-
ment of 14 April 2015, Council/Commission, C-409/13, EU:C:2015:217, paragraph 64.

Judgment of 15 February 2016 in Case C-601/15 PPU, ].N, EU:C:2016:84, paragraph 53.

Judgment of the CJEU of 4 October 2018, Kantarev, C-571/16, EU:C:2018:807, paragraphs 124 and 125, as well as Judg-
ment of 8 March 2017, Euro Park Service, C-14/16, EU:C:2017:177, paragraph 36.

Judgments of the GC of 27 November 2019 in case T-31/18, [zuzquiza and Semsrott/Frontex, EU:T:2019:815 and of the
CJEU of 22 January 2020 in case C-175/18 P, PTC Therapeutics International/EMA, EU:C:2020:30.

Ilepeknad: bopucaasceka A.

YACOIIMC 2/2020 | 43

vdvdl OJOHUITALALIHON DULI0DVH UUAIDHIVANA



TEMA | MDKHAPO/IHE CITIBPOBITHULTBO I KOHCTUTYLIIMHA IJEHTUYHICTb

VJIK 341.171+34.023 doi.org/10.30970/jcl.2.2020.3

e Werner Miguel Kiihn!?
Doctorate in law, University of Kiel (CAU)

Kiel, Germany
Law clerk at the Court of Justice of the European Union

THE PHENOMENON OF "AGENCIFICATION”
IN THE ADMINISTRATION OF THE EUROPEAN UNION

AbStraCt | The purpose of this article is to explain the so-called “agencification” in the European admin-
istration, a phenomenon that plays an increasingly important role in the activity of the Euro-
pean Union (“EU”). In fact, there are currently around thirty decentralized agencies, each performing different
functions and often replacing the institutions themselves. This diversity entails the risk of chaotic and uncoor-
dinated development, capable of adversely affecting the EU legal order. In order to establish common criteria
for the establishment of such agencies, the European institutions adopted in 2012 the so-called “Common Ap-
proach”, which introduces a number of common principles, thus making it possible to make “agencification” a
more coherent, effective and accountable process. The features of any European agency will then be presented,
with a view to enabling the reader to better understand the challenges that the EU has had to face in the course
of the evolution of its administrative structure. Also, this article has presented various facets of the phenomenon
of agencification in the European administration, explaining the status of agencies within the EU legal order,
how they are set up, their internal organization and funding, their decision-making procedures and how they
function. Agencies have also been classified according to certain categories in order to facilitate a better under-
standing of their “raison d’étre”. The challenges faced by the agencies in their day-to-day business have also
been presented. The article has also focused on their relationship with the EU institutions, in particular on the
control of legality carried out by the EU institutions. It has thus been shown that the agencies are far from op-
erating in a legal vacuum. Instead, they are firmly anchored in the EU’s institutional structure and subject to a
strict scrutiny of legality by various actors, including the Commission, the Parliament, the EO and the CJEU.
Agencification has succeeded in establishing itself as a new form of mixed administration, not initially provided
for in the Treaties, including the participation of the Member States, hereby promoting the acceptance of EU
law by the latter.
Keywords: “agencification” in the European administration, European Union, administrative autonomy.
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I. Introduction

The purpose of this article is to explain the so-called “agencification” in the European administra-
tion, a phenomenon that plays an increasingly important role in the activity of the European Union (“EU”).
In fact, there are currently around thirty decentralized agencies, each performing different functions and
often replacing the institutions themselves. This diversity entails the risk of chaotic and uncoordinated
development, capable of adversely affecting the EU legal order. In order to establish common criteria for
the establishment of such agencies, the European institutions adopted in 2012 the so-called “Common Ap-
proach”, which introduces a number of common principles, thus making it possible to make “agencifica-
tion” a more coherent, effective and accountable process. The features of any European agency will then
be presented, with a view to enabling the reader to better understand the challenges that the EU has had
to face in the course of the evolution of its administrative structure.

II. Agencies within the EU institutional structure
1. Names of agencies

It should be noted at the outset that the name of an agency as such does not say much about its
legal status. Agencies can be called “agencies”, “offices”, “foundations”, “authorities”, etc. without any im-
mediate inference of their precise functions or their situation in the institutional structure of the EU. Ra-
ther, it is necessary to analyze its internal rules in detail in order to obtain more information. The aim of
this work is to demonstrate that it is possible to describe the main features of agencies despite their great

diversity.
2. Legal status

The treaties establishing the EU refer to “institutions, agencies and other bodies”, from which it can
be inferred that there are significant differences between these categories. Article 13 of the EU Treaty
(“TEU”) contains an exhaustive list of the institutions of this integration system, including the European
Parliament, the Council, the Commission and the Court of Justice of the EU (“CJEU”), to mention only those
most important for the purposes of this article. It is worth mentioning that the treaties do not include any
similar list of agencies. In fact, apart from certain exceptions limited to EUROPOL, EUROJUST, EDA and the
European Public Prosecutor’s Office (“EPPQO”)?, the treaties do not mention them at all. It is therefore fea-
sible to conclude that there is no limit on the number of agencies that can be set up, so that the EU can
make use of this power whenever it deems it necessary. As regards the modalities of their establishment,
it should be noted that, unlike the institutions, agencies are not based on the founding treaties themselves,
but on legal acts derived from EU law, namely regulations, which determine the objectives and compe-
tences of each agency. As defined in Article 288(3) of the Treaty on the Functioning of the EU (“TFEU”), a
regulation “has general application, is binding in its entirety and directly applicable in all Member States”.
In other words, agencies are created once their founding regulations enter into force in the EU legal order,
without the need for any transposition by the Member States. The latter will have to apply the regulation
as such, in full recognition of the agency created, which is particularly important for cooperation between
the agency and the Member States. In addition, while the institutions are established by the founding trea-
ties, i.e. legal instruments of public international law concluded by the Member States, agencies are estab-
lished only by the EU legislator in the framework of a regular legislative procedure. This has the advantage
of making it easier to change the powers and other characteristics of an agency, without having to resort
to the lengthy and politically risky procedure for amending the founding treaties, which requires the

2 European Public Prosecutor’s Office (Article 86 TFEU); Europol (Articles 85, 86 and 88 TFEU); Eurojust (Article 88 TFEU); EDA
(Articles 42 (3) and 45 TEU).
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approval of the Member States in accordance with their constitutional requirements, which may require
the agreement to be submitted to a referendum.

3. Legal personality and capacity

[t is important to highlight the fact that agencies have legal personality. They also enjoy in each of
the Member States the most extensive legal capacity accorded by national law to legal persons. These fea-
tures enable agencies to act alone, i.e. independently of the EU, in the international legal order and to con-
clude administrative arrangements with institutions, in addition to other EU agencies, Member States,
third countries and international organizations. The exercise of such legal personality is, however, limited
to what is strictly necessary to enable the agencies to fulfil the tasks assigned by the EU legislator. The
scope of such limitations can generally be inferred from the provisions of the founding regulation, which
will specify the procedures to be followed, as well as the institutions from which authorization will be
required in order to conclude an agreement with the above-mentioned entities. Administrative arrange-
ments will normally be subject to prior authorization by the Commission, which ensures that the agencies
do not exceed their powers, while it will be sufficient to inform Parliament once the agreement has been
concluded. The requirement of prior authorization implies that the Commission is also entitled to demand
amendments to the draft administrative agreement, which it considers necessary. The Commission will
therefore be able to impose on the agencies in a certain way their vision of how the agencies should fulfil
their tasks.

4. The role of the agencies in European public procurement

Legal capacity is essential for public procurement. The founding regulations specify that the agency
“may acquire or dispose of movable and immovable property”, which implies concluding contracts for the
sale of goods and the acquisition of services. Like the EU institutions, agencies need goods and services to
fulfil their tasks. Such contracts may provide for the purchase of mere office supplies or even highly tech-
nical equipment. The services purchased may be related to simple aspects such as cleaning up infrastruc-
ture or foreseeing activities inherent to their functions, such as the surveillance of the external borders of
the Schengen area and transporting illegal immigrants to their country of origin by means of a previously
hired private aircraft. Since agencies are part of the EU, they are obliged to apply the public procurement
rules set out in the financial regulations3. In order to take account of the particular status of agencies, spe-
cific rules (laid down in the ‘framework financial regulations’) apply#* and are incorporated into the finan-
cial regulations of the respective agencies. Agencies may conclude contracts with institutions, other agen-
cies and economic operators established in the EU or in third countries. In certain cases, inter-agency co-
operation is expressly provided for in the founding regulations in order to ensure the unity and coherence
of the EU legal order, such as cooperation with the CDT and the Publications Office, entities entrusted with
specific tasks.

In this context, it is important to mention that, when the EU exercises exclusively the competences
of its States in the area of international trade in goods and services®, the World Trade Organization
(“WTO”) agreements provide that the EU is a full member, together with its 27 Member States. It must
therefore comply with the obligations arising from those agreements. Given the fact that they are not

3 Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial rules applicable to
the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU) N°
1304/2013, (EU) N° 1309/2013, (EU) N° 1316/2013, (EU) N° 223/2014, (EU) N° 283/2014, and Decision 541/2014/EU and repealing
Regulation (EU, Euratom) N° 966/2012 (OJ L 193, 30.7.2018, p. 1).

4 Commission Delegated Regulation (EU) 2019/715 of 18 December 2018 on the framework financial regulation for the bodies set up
under the TFEU and Euratom Treaty and referred to in Article 70 of Regulation (EU, Euratom) 2018/1046 of the European Parliament
and of the Council (OJ L 122, 10.5.2019, p.1).

5 The EU’s exclusive competence for external trade in goods and services derives from Article 2(1) TFEU in combination with Article 3
(1)(e) TFEU.
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explicitly listed in the Government Procurement Agreement (“GPA”) as public authorities subject to the
provisions of this Convention, agencies themselves are not obliged to comply with WTO rules on govern-
ment procurement, unlike certain EU institutions, such as the Council, the Commission and the European
External Action Service. This means that agencies have a greater margin of discretion in the area of public
procurement as regards acquisition from third countries.

5. Administrative autonomy

Agencies enjoy administrative autonomy in the sense that they can freely decide on their staff and
internal organization in order to respond adequately to their respective needs, obviously provided that
compliance with the existing legal framework is ensured. They may recruit and dismiss staff in accordance
with the provisions of the Staff Regulations of Officials and the Conditions of Employment of Other Serv-
ants (“CEOS”) of the EU, which apply to officials and temporary/contract agents respectivelyt. While the
institutions employ officials and temporary/contract staff, the second category of staff in the agencies pre-
dominates. While officials are appointed by an administrative act, staff members conclude employment
contracts with the agency. The duration of such contracts may vary from agency to agency, ranging from 3
years (renewable), as in FRONTEX, to 9 years (non-renewable), as is the case in EUROPOL.

Having administrative autonomy also means that agencies can set their own specific objectives and
take the necessary measures to achieve them, obviously within the limits set by the founding regulation
and the political priorities identified by the main EU institutions in this area, i.e. the European Council, the
Council of Ministers and the Commission’.These institutions set out the political priorities to be subse-
quently implemented by the agencies through an action plan.

The agencies also have a certain financial autonomy and can decide which projects the funds shall
be allocated to. Each agency adopts its own internal financial regulation, which reflects the provisions of
the financial regulation applicable to the institutions and requires compliance with EU financial princi-
pless. It should be noted in this context that the funding of agencies comes to a large extent from the EU
budget, contributions from Member States and associated States participating in the activities of these
agencies, as well as services provided. Where third countries participate in the activities of the agencies,
they shall be obliged to contribute to the budget of the respective agency, in accordance with the provisions
contained in the founding regulations and association agreements with the EU. As will be explained below,
Parliament adopts the EU’s multiannual budget, which includes the resources to be allocated to the respec-
tive agencies. This power gives Parliament considerable power, making it a guarantor of democratic con-
trol over the agencies’ activities.

6. A new form of European administration
(a) The concept of administration

From a legal perspective, the concept of “administration” means the application and enforcement
of EU law by competent authorities. Application involves both a de facto activity and the adoption of im-
plementing rules or legal acts. [t differs from the legislative activities attributed to both the Parliament and
the Council and the judicial role assigned to the CJEU. The EU follows in some way the model of the division
of powers known at state level without copying it completely. In the course of its history, the EU has de-
veloped various types of administration, making “agencification” a new form, which, as will be seen below,
has raised questions as to its compatibility with the founding treaties. Before setting out what this new
type of administration consists of, it is useful to briefly describe its more traditional forms.

6 Regulation N° 31 (EEC) 11 (EAEC) laying down the Staff Regulations of Officials and the Conditions of Employment of Other Servants
of the European Economic Community and the European Atomic Energy Community.

7 Lenaerts, K./Van Nuffel, P., European Union Law, 3 edition, Oxford 2011, 13-123, p. 559.

8 These are the principles of unity, budgetary accuracy, annuality, equilibrium, unit of account, universality, specification, sound financial
management and transparency.
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(b) Traditional forms of administration

One of the traditional forms of administration is the direct application of EU law by the institutions
themselves. The role of the Commission as an executive body par excellence must be emphasized in this
context. Another form of administration consists of its indirect application by the Member States, which
are called upon to determine the necessary bodies and procedures (“procedural autonomy”)?, imposing as
the sole condition that enforcement is effective (“principle of efficiency”) and that the rights granted to
individuals are not treated less favorably than the rights guaranteed by national law (“principle of equiv-
alence”)10. Article 291 (1)TFEU, according to which “Member States shall adopt all measures of national
law necessary to implement legally binding EU acts” is based on the premise that this is the standard form
of administration!!. EU law generally leaves Member States freedom to apply substantive and procedural
administrative law, as long as it does not regulate this matter. Within this category of indirect application,
it is possible to identify the constellation in which EU law does not give Member States any discretion,
requiring its application as such by the national authorities. According to another constellation, EU law
confers a margin of discretion on the national authorities, merely determining the objectives to be
achieved, as well as certain useful criteria to be taken into account, so that the Member States are called
upon to adopt their own rules in order to ensure its application at the national level.

(c) Administration through agencies

Administration through agencies, not foreseen at the time of the creation of the EU, is clearly dif-
ferent from the more traditional forms described in the previous paragraph, in that it provides for the
creation of joint institutional structures, allowing for the joint participation of supranational and national
entities!2. The agencies are supranational entities that, however, require the cooperation of the Member
States in order to make their actions effective. Member States are represented in the agencies by the mem-
bers of the Management Board, who have the right to vote and participate in the preparation of decisions,
as well as in the control of the activity of the respective agency. Member States thus become part of the
administration in so far as they are called upon to implement the decisions taken by the agency at their
national level. The Member States therefore play a decisive role in the preparation, adoption and imple-
mentation of administrative measures, which has the advantage of ensuring that this form of administra-
tion is accepted. This in turn has the consequence of ensuring the effective implementation of EU law at
the national level. Through their representation on the Board, Member States become aware of their re-
sponsibility (“accountability”) in the decision-making process at the supranational level. The need for a
dialogue with representatives of other Member States and institutions reminds them that there are differ-
ent realities that need to be taken into account. In some way, Member States gain access to the suprana-
tional perspective, forcing them to abandon national egoism. It should be noted in this context that the
possibility of having an exchange with colleagues from other Member States on essentially technical as-
pects has the advantage of “depoliticizing” many potentially sensitive issues, which the EU had already
achieved at the beginning of the European integration process by assigning tasks to the Commission as a
supranational entity.

9 Article 19(1) TEU refers to the procedural autonomy of the Member States. However, it refers to a specific area related to “remedies
necessary to ensure effective judicial protection in the fields covered by EU law”. It is therefore not so relevant in the purely administrative
context at issue in this article.

10 See judgment of the CJEU of 4 October 2018, Kantarev, C-571/16, EU:C:2018:807, paragraphs 124 and 125, as well as Judgment of 8
March 2017, Euro Park Service, C-14/16, EU:C:2017:177, paragraph 36.

11 Frenz, W., ,,Vollzug des Europarechts®, Handbuch Europarecht, Berlin/Heidelberg 2010, paragraph 1743, p. 523.

12 Callies, C., EUV/AEUV — Das Verfassungsrecht der Europdischen Union mit Europdischer Grundrechtecharta (ed.Christian Cal-
liess/Matthias Ruffert), Munich 2011, Article 13 EUV, paragraph 36, p. 221, refers to the creation of a “European administration network”
through a union of the national and the supranational administrative bodies.
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The agencies thus form an intermediate form of administration between the purely supranational
and decentralized ones. As Member States are responsible for implementing EU law, often assisted by the
agency, the Management Board can itself verify compliance with this obligation and record this in a regular
report of activities. By informing Member States of the progress in implementing EU law at the national
level, they can put political pressure on those who show compliance deficits, which has the effect of allevi-
ating the work of the Commission, which generally has the role of “a guardian of the treaties” in the EU
legal order. Breaches of law by Member States can thus be prevented, making it unnecessary for the Com-
mission to initiate infringement proceedings against them. In addition to the Management Board, the
agency is supported by national experts who can meet at the Agency’s headquarters and discuss current
problems. This representation of the Member States allows them to infer that the agency “belongs” to them,
which, however, should not lead to the erroneous conclusion that the barrier between the supranational
level and the national level ceases to exist. This form of administration aims to achieve greater involvement
of Member States in decision-making at supranational level.

(d) Classification of agencies

When talking about “administration” by agencies, it is essential to take account of the type of func-
tions they perform. The variety of functions allows them to be classified more precisely. In order to avoid
misunderstandings, it is worth pointing out beforehand that this article deals only with so-called “decen-
tralized agencies”, but not with “executive agencies”. The second category of agencies comprises adminis-
trative entities incorporated in the internal structure of the Commission, without legal personality, which
have been entrusted with the task of implementing certain Commission programs. The first category of
agencies includes administrative entities having legal capacity, as mentioned above, the functions of which
differ from those normally performed by the Commission.

With regard to the tasks generally assigned to agencies, a distinction can be made between (i) the
collection and dissemination of information, (ii) technical assistance, (iii) the regulation of a given area,
(iv) supervision/control and (v) the implementation of operations!3.While certain agencies fulfil their role
by assisting the Commission and the Member States or by producing soft law documents, allowing Member
States to apply EU law more efficiently, others can directly influence the internal market by taking deci-
sions that affect the legal position of economic operators. Some agencies are also responsible for sending
staff to the Member States or even to third countries, in order to implement European legislation. Some
agencies provide services to others, thereby strengthening the cooperation network.

[tis also, in principle, possible to classify agencies according to their respective area of competence,
the pillar in which they were established (Community or intergovernmental, depending on the division
that existed before the entry into force of the Lisbon Treaty), by period of creation, size, the circle of ben-
eficiaries of the agency’s services, the origin of its resources and funding, the type of administrative board,
etc. These classification criteria are less widely used, being the “type of function” exercised by the respec-
tive agencies (see the various “tasks” listed above) the most common criterion.

(e) The concept of “administrative law” in the EU legal order

A brief parenthesis should be made in order to explain the concept of “administrative law” in the
EU legal order. As in national legal systems, this concept deals with substantive and procedural adminis-
trative law. Under “substantive” law, there is a general understanding of the set of rules that articulate EU
policies, be it at the supranational or national level, while “procedural” law regulates the way in which EU
institutions, Member States and individuals interact.

13 There are several possible types of classification. See in this regard the report of the European Parliament’s Constitutional Affairs
Committee of 30 January 2019 on the implementation of the legal provisions and the Joint Statement ensuring parliamentary scrutiny over
decentralized agencies (procedure: 2018/2114 (INI)/Document: A8-0055/2019).
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EU administrative law is as old as the integration process itself. Regardless of whether it concerns
the rules on aid to agriculture, the provisions relating to the customs union, the authorization of mergers
between undertakings, the registration of trademarks, etc., the administrative law of the EU is now omni-
present. The EU was born as a highly bureaucratic organization with a view to fostering cooperation be-
tween Member States. As the EU is increasingly assuming competences previously exercised by the Mem-
ber States, it is clear that the national administrative law is being replaced by a new supranational admin-
istrative law of its own. This new supranational administrative law is built on the legal traditions of the
Member States, incorporating general principles as important as the principle of proportionality and the
principle of legal certainty, which in turn knows various expressions, such as legitimate expectations and
the prohibition of retroactivity!4. These are supplemented by other essential principles of administrative
law, such as the obligation to state reasons for decisions taken by the EU institutions and to grant access
to the file.

These principles were often codified in administrative law itself, which could constitute a single
regulation. However, it was the CJEU, which, firstly, required that they be taken into account even if they
were not expressly codified and, secondly, developed other principles that the legislator had not initially
envisaged. The CJEU has therefore played a major role in the development of supranational administrative
law. Many of these principles created by case law were subsequently incorporated into the EU administra-
tive codes. More importantly, some of these principles have even been codified in the Charter of Funda-
mental Rights?5 (if not already found in the founding treaties themselves¢), which has the status of pri-
mary law in the EU legal order?’. It should be borne in mind that this does not prevent the CJEU from
further developing principles of administrative law. On the contrary, the CJEU has the power to interpret
the principles already recognized in the Charter of Fundamental Rights and to make them evolve, while at
the same time creating new principles!8. The CJEU’s competence to develop EU law through its case law
has been recognized even by the constitutional courts of the Member States?9, leaving aside specific cases
of opposition by national courts20.

The term “codes” should be used in the plural, as there is no single EU administrative code to date.
The applicable administrative law may vary considerably depending on the subject matter. Although there
are often general principles, which, as the term itself states, are of “general” (or “universal”) application,
they may find a different expression, depending on the requirements of administration. For example, the
obligation to state reasons may depend on the administrative context and the interest, which an individual

14 Widdershoven, J., “Developing administrative law in Europe: Natural convergence or expected university?”, Review of European Ad-
ministrative Law, Vol. 7, No 2, 2014, p. 9.

15 See Article 41 of the Charter, which refers to the principle of good administration, according to which everyone has the right to have
his or her affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices and agencies of the EU. This
right includes in particular: the right of every person to be heard, before any individual measure which would affect him or her adversely
is taken; the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of
professional and business secrecy; the obligation of the administration to give reasons for its decisions. In addition, everyone has the right
to compensation by the EU for damage caused by its institutions or by its servants in the performance of their duties, in accordance with
the general principles common to the laws of the Member States. Finally, any person may contact the EU institutions in one of the lan-
guages of the Treaties and must receive an answer in the same language.

16 See Article 5 TEU, which refers to the principles of subsidiarity and proportionality, as well as Article 296 TFEU on the obligation to
state reasons for legal acts adopted by the EU institutions. Furthermore, Article 298(1) TFEU states that “in the performance of their tasks,
the institutions, bodies, offices and agencies of the EU shall rely on an open, efficient and independent European administration.”

17 See Judgment of the CJEU of 19 January 2010 in Case C-555/07, Kiiciikdeveci, EU:C:2010:21, paragraph 22.

18 This is mainly due to the fact that Article 6 TEU distinguishes between the rights, freedoms and principles set out in the Charter of
Fundamental Rights of the EU, on the one hand, and the general principles of EU law, on the other, which are influenced by the interpre-
tation given to the European Convention for the Protection of Human Rights and Fundamental Freedoms.

1 See judgment of the German Federal Constitutional Court of 6 July 2010 in Case 2 BvR 2661/06,
DE:BVerfG:2010:rs20100706.2bvr266106, paragraph 62.

20 See Kithn, W.M., “The non-contractual liability of the EU following the violation by the CJEU of the fundamental right to a reasonable
length of proceedings”, Review of the Secretariat of the Permanent Court of Review of Mercosur, 6, No 12, September 2018.
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may have in knowing the reasons for the adoption of a particular administrative decision affecting him?21.
Such a decision may also be subject to a less strict legal review in the light of the principle of proportion-
ality, depending on the discretion enjoyed by the administration. Furthermore, considerations of public
security may require a nuanced application of these principles?2. The time limits for submitting an appli-
cation or lodging an appeal may be shorter than for other cases, depending on the interest of the admin-
istration in creating legal certainty. Certain remedies may provide for a full review of legality or be limited
to preventing arbitrary decisions?3.These considerations prevent the creation of a single administrative
code.

Furthermore, it is important to bear in mind in this context that EU administrative law includes not
only general principles with legal force, breach of which may lead to the unlawfulness (or even nullity) of
the administrative decision, apart from a right to compensation for the prejudice suffered by the person
concerned, but also other principles whose observance is merely recommended in order to ensure “good
administration”. There are certain requirements for “good administration” which, if not fulfilled, do not
necessarily lead to the unlawfulness of an administrative decision. Failure to comply with those require-
ments is simply an instance of maladministration, which must be avoided. The distinction between these
requirements and legal defects is not always easy, especially as certain legal defects may be remedied by
the administration itself because they are not considered to be so serious. This is generally the case for
certain formal errors, which do not affect the substance of the administrative decision. However, it is im-
portant to be able to differentiate between different cases, as this depends on the competence of the EU
bodies responsible for enforcing legality. Thus, while the CJEU is solely responsible for examining defects
in law, the European Ombudsman (“E0Q”) also deals with cases of “maladministration”, in accordance with
Article 228 TFEU?4. Its competence is therefore much broader, regardless of the very specific instruments
that the latter has at its disposal, which essentially consist in the possibility to publicly denounce instances
of maladministration and to ask the authorities to remedy them.

Despite the difficulty in creating a single EU administrative code, there have already been some
attempts to at least codify procedures. It is worth mentioning the Parliament’s resolution of 15 January
2013 recommending to the Commission the creation of an EU Law on Administrative Procedure?s. For its
part, the Court of Auditors in its Opinion N° 1/2015 called for the same idea26. On 13 January 2016, a pro-
posal for a regulation on administrative procedure for the EU was published, after being adopted by the
Parliament’s Committee on Legal Affairs the previous week.

The codification of EU administrative law has important consequences, as it has the effect of com-
plementing or even replacing national administrative law. This means that national authorities will have
to apply autonomous concepts in accordance with the requirements of the EU legal order. Where the EU
legislator does not provide for specific administrative procedures, substantive law must be applied in ac-
cordance with the procedures known under national administrative law while respecting the procedural
autonomy of the Member States referred to above. However, should the EU legislator decide to regulate

21 See, to that effect, judgments of 15 November 2012 in Cases C-539/10 P and C-550/10 P Al-Agsa v Council and Netherlands v Al-
Agsa, EU:C:2012:711, paragraph 139; of 11 July 2013 in Case C-444/11 P Team Relocations and Others v Commission, not published,
EU:C:2013:464, paragraph 120, and of 28 March 2017 in Case C-72/15, Rosneft, EU:C:2017:236, paragraph 122.

22 See judgment of 15 February 2016 in Case C-601/15 PPU, J.N, EU:C:2016:84, paragraph 53.See, to this effect, Van Drooghenbroeck,
S./Rizcallah, C.:Charte des droits fondamentaux de ['Union européenne — Commentaire article par article, Bruylant, Brussels, 2018,
pp-1099 and 1103.

23 See opinion of Advocate General Pikamée of 9 September 2020 in joint cases C-225/19 and C-226/19, RN.N.S. and K.A. v Minister
van Buitenlandse Zaken, EU:C:2020:679, paragraph 99.

24 The EO and the Commission have separately developed “codes of good administrative conduct”, which have no legally binding force.
However, they have some authority in the administrative practice of the European institutions and other entities in so far as they incorporate
principles recognized by the case law of the CJEU, the founding treaties of the EU, as well as the Charter of Fundamental Rights.

25 European Parliament resolution of 15 January 2013 with recommendations to the Commission on a Law of Administrative Procedure
of the European Union (procedure: 2012/2024 (INL); document: A7-0369/2012).

26 Opinion N° 1/2015 of the Court of Auditors of the EU on a proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EU, Euratom) N° 966/2012 on the financial rules applicable to the general budget of the Union (2015/C 52/01) (OJ
C52,13.2.2015,p. 1).
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itself the procedures to be followed when applying substantive administrative law, this will obviously have
as a consequence that the said procedural autonomy will be diminished.

7. Institutional openness

The EU is very concerned about the integrity of its legal order, and the CJEU has on many occasions
stressed the need to preserve its unity, coherence and primacy?’. While it is true that the European inte-
gration process has evolved to the point of accepting “multiple speed integration”, allowing Member States
to join the various integration projects offered by the EU (e.g.: the monetary union, the area of freedom,
security and justice, the establishment of the Unified Patent Court (“UPC”) through the “enhanced cooper-
ation” mechanism under Article 329TFEUZ8, the security and defense cooperation in the framework of the
so-called “permanent structured cooperation” provided for in Articles 42 (6) and 46TFEU29, etc.) where
they consider it appropriate, it is clear that certain limits to such flexibility have been established. As re-
cently seen during the negotiations between the EU and the UK related to the withdrawal of the latter and
the conclusion of a partnership agreement that still needs to be defined in contractual terms, the EU is
opposed to any kind of segmentation of the internal market30.The EU therefore rejects the UK’s proposal
to remain in the internal market after becoming a third country, whilst totally excluding or at least signif-
icantly limiting the free movement of workers.

With the exception of this particular case, the EU has on certain occasions accepted that third coun-
tries voluntarily join the integration process without having to join the EU and obtain full membership
status. This is the case for internal market integration with certain Member States of the European Free
Trade Association (“EFTA”)31, achieved through the conclusion of the Agreement on the European Eco-
nomic Area (“EEA”). This agreement allows for an extension of the EU internal market freedoms to these
states32. Another example illustrating the openness of the European integration process is the participa-
tion of EFTA States in the Schengen legal acquis, i.e. the set of rules allowing the free movement of persons
exempted from border controls in the geographical area made up by the participating States33. This par-
ticipation is possible thanks to the agreements concluded between the EU and the respective EFTA States.

Due to the high degree of integration in the above areas and taking into account the need to ensure
uniformity in the application of EU law, it is necessary to provide for a very close institutional cooperation.
[t is precisely in this context that the administrative aspect becomes essential. It is important to stress that
the manner in which EFTA States have joined the internal market and the Schengen area is quite different.
While in the first case, rather complex parallel institutions have been set up within EFTA (the so-called
“two pillar structure”), thus ensuring formal autonomy, in the second case, the EFTA States have joined
the EU individually on the basis of bilateral agreements providing only for basic institutionality, in the form
of joint committees. The participation of the EFTA States in both projects raised some problems, due to the
fact that the phenomenon of agencification exists in both areas. Because several agencies operate in the

27 Opinion 2/13 of the CJEU of 18 December 2014 on EU accession to the European Convention on Human Rights, paragraphs 164 et
seq.

28 The UPC is not incorporated into the CJEU, but constitutes a separate jurisdiction, created on the initiative of most Member States
(Poland, Spain and Italy were opposed at an inception) and some third states on the basis of an international agreement. Despite its origin
in international law, the UPC will have to apply the substantive patent law created by the EU through two regulations. Patents issued will
have a dual effect, in the sense that they are supranational and national in nature (in all participating States).The seat of the UPC will be
located in Paris, with sections in London and Munich, and regional and local divisions (see Wathelet, M./Wildemeersch, J., Contentieux
européen, 2nd edition, Brussels 2014, p. 89).

29 See Lopez-Jacoiste Diaz, E., "The New Permanent Structured Cooperation: Definitive impulse for a common security and defense
policy in Europe ", Spanish Yearbook of International Law, 34, 2018, p. 1075, for further details.

30 On the Brexit process, Kithn, W.M., “Legal aspects and political prospects of a possible withdrawal from the European Union by the
United Kingdom”, Revista de la Secretaria del Tribunal Permanente de Revision del Mercosur, No 8, August 2016, p. 64.

31IEFTA Member States are Iceland, Norway, Liechtenstein and Switzerland.The first three are part of the European Economic Area.

32 See on the EEA, Kiihn, W. M., “Reflections on possible regional convergence with the participation of the Andean Community and
Mercosur. Lessons from European integrative experience ", International Policy, N° 109, July-September 2013.

33A11 EFTA Member States are part of the Schengen area.
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field of the internal market and the Schengen area, the way in which EFTA States can participate in the
work of these agencies had to be established. Otherwise, it would have been very difficult to ensure that
the decisions taken within the agencies would be implemented in those States. It would also have been
difficult to resolve the sensitive problem of the democratic legitimacy and the validity of EU law in the legal
systems of the EFTA States. In addition, it would have been a waste of resources not to benefit from the
technical expertise of experts from these countries. It should be borne in mind that Article 100 of the EEA
Agreementitself requires the participation of those States in the phase preceding the legislative procedure,
which is influenced by the opinions of experts (“decision sharing”). This form of participation is perfectly
compatible with the EU treaties as it does not mix up the status of a “Member State” and that of an “asso-
ciated State”. It should be recalled that under EU law, the status of “associated State” is generally granted
less privileges compared to the status of “Member State”, as the first status mentioned does not provide
for any participation in the EU legislative process within the Council. Instead, the associated States must
accept legislative acts adopted by the EU legislator and, if provided for in the association agreements,
transpose them into their national legal order3+. It is obvious that the autonomy of the EU legal order is not
undermined by a simple “technocratic” participation in the good functioning of the EEA. The founding reg-
ulations of certain agencies provide for the participation of EFTA States as voting members (in matters
concerning them) in the Management Board, while in other agencies at least one observer status is pro-
vided for3s.

Institutional openness in agencies is not limited to third countries but extends even to international
organizations. Since the agencies constitute genuine centers of technical competence3s, it would be incon-
ceivable to disregard the support of international organizations and non-governmental organizations op-
erating in the same field. The founding regulations of the various agencies take account of this by providing
for the participation of specialized entities within the consultative bodies of the respective agencies, which
allows for a useful exchange of ideas. In certain cases, international organizations are even represented in
the Management Board, but without having the right to vote. The participation of international organiza-
tions, of which the EU itself is not a member (but its Member States) — such as the UN Refugee Agency
(“UNHCR”) in EASO’s Management Board and FRONTEX'’s Consultative Forum — is a remarkable fact
demonstrating the EU’s commitment to the international community.

8. Inter-agency Cooperation

Being part of the EU’s institutional structure, it is consistent that agencies are called upon to coop-
erate in areas of common interest. The agencies’ cooperation with the CDT and the Publications Office in
the area of public procurement, which is expressly provided for in the founding regulations, has already
been mentioned above. Apart from this, agencies operating in a similar field or interested in a given cate-
gory of services can cooperate and acquire them jointly (“joint procurement”). The EU financial regulations
provide for such cooperation in order to reap the benefits it brings, i.e. saving financial resources and ben-
efiting from synergy effects. This type of cooperation generally requires that two or more agencies agree
on the services or goods to be procured (e.g. the purchase of aerial surveillance services between FRON-
TEX, EFCA and EMSA), the modalities of inter-party cooperation (internal allocation of resources or goods
purchased according to the needs of each agency), as well as the organization of the procurement proce-
dure (publication of a call for tenders, evaluation of tenders, award of the contract).

Many agencies are meant to collaborate with each other because they operate in the same field.
The EU legislator has often even provided for complementarity of tasks, making certain agencies natural
allies. This is the case for agencies such as FRONTEX, EUROPOL and EUROJUST, which are responsible for

34 However, this does not preclude ad hoc adaptations to EU legislative acts in the framework of the Joint Committee (the Association’s
decision-making body) in order to take into account the needs of the Associated State.

35> Oesch, M./Lang, A., ,,EU-Agenturen und die Schweiz", Zeitschrift fiir Europarecht, N° 6, November 2014, p. 136.

36 Chiti, E., “Is EU Administrative law dealing in some of its crucial tasks”, European Law Journal, Vol. 22, N° 5, September 2016,
p. 589.
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fighting crime in the so-called area of freedom, security and justice set out in Article 3(2) TEU. The eu-LISA
agency could also be added to this list due to its IT support to the above-mentioned agencies operating in
this area. Where the Treaties do not provide for explicit cooperation, such cooperation is regulated in an
abstract manner in the founding regulations by conferring the respective agencies the power to conclude
administrative arrangements between them, in which the terms of cooperation are laid down in detail. The
requirement to submit such administrative arrangements to the Commission for approval (and to inform
Parliament thereof) ensures that the requirement of compatibility with EU rules is respected, as will be
explained below.

Cooperation between agencies can also be achieved through an exchange of knowledge and expe-
rience in areas, which may cover issues as diverse as civil service matters, public procurement, litigation,
as well as the creation of a European school for the children of civil servants in the host Member State.
Knowledge sharing can happen either directly between agencies or in a more institutionalized framework
such as the “EU Agencies Network”, to which the Commission is also usually invited. As agencies face very
similar challenges, it is understandable that such close cooperation has been developed. The younger agen-
cies thus benefit from the experience gained by the older agencies. The meetings of the EU Agencies Net-
work take place in different formats, according to the respective topics to be dealt with. Of particular in-
terest is the network of lawyers, where topical legal issues are discussed. They are usually organized at
the seat of the agency holding the rotating presidency.

III. Creation and legal basis
1. Method of creation

As stated at the outset, agencies are created through the adoption of founding regulations that set
out the objectives and competences of every agency, as well as the organizational structure and decision-
making procedures. They also regulate fundamental aspects of EU law, such as legal personality and ca-
pacity, non-contractual liability, the power to conclude agreements, the seat of the agency, immunities, the
application of financial and staff regulations, language arrangements, provisions on public access to docu-
ments and data protection. The use of the regulation as a legal instrument allows for a swift establishment
as well as a flexible modification of the functioning of the agency, as the EU legislator may, if necessary,
make a punctual amendment to the relevant provisions. This is how the legislator has repeatedly re-
sponded to crises, such as the migration crisis that led to an extension of competences of the FRONTEX
and EASO agencies?’. It also ensures immediate and uniform application by the Member States, without
the need for transposition into national law.

While it is true that, hypothetically, recourse could be had to other legal instruments referred to in
Article 288 TFEU, such as a directive or a decision, it should be noted that only the regulation ensures that
the constituent act has sufficient normative value to regulate matters as important as legal personality, as
well as of a substantive and procedural nature, thus completely dispensing with a legislative complement
at national level which could jeopardize legislative and administrative uniformity. These are the main rea-
sons why the regulation is the primary legal instrument for setting up agencies. The establishment of EU-
ROPOL confirms this, since this agency was initially set up (in 1992) on the basis of an international agree-
ment (which entered into force only in 1998), which was subsequently replaced by a framework decision
and finally by a regulation. EUROPOL thus underwent a transformation from an intergovernmental to a
supranational agency38. EUROJUST experienced a similar evolution due to the fact that cooperation in
criminal matters began to take place within a strictly intergovernmental framework. With the dissolution
of the supranational and intergovernmental pillar structure (commonly known as the “Greek temple struc-
ture”) following the entry into force of the Lisbon Treaty, criminal cooperation has been placed on a new
legal foundation, which, however, retains certain particularities.

37 Peers, S., EU Justice and Home Affairs Law, 4th edition, Vol. 1 (EU Immigration and Asylum Law), Oxford 2016, p. 150.
38 Mollers, R., Polizei in Europa — Die Sicherheitsagenturen EUROPOL und FRONTEX im Raum der Freiheit, der Sicherheit und des
Rechts, 2" edition, Frankfurt 2017, p. 53.
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Although this article focuses on the establishment of agencies, it is also necessary to take into ac-
count the competence of the legislator to close them, following the same legislative procedure that led to
their creation. It also has the power to amend founding regulations and to merge agencies. It should be
noted that to date none of the agencies has been closed, merged or significantly modified in their scope,
except for the European Agency for Reconstruction, which was set up in 1999 and wound up in 2008. Over
the past ten years, the Commission has twice proposed to merge agencies for reasons of coherence, but
did not obtain Parliament’s agreement39. In 2007, the Commission’s impact assessment accompanying the
proposal for a European Electronic Communications Market Authority (which became BEREC Office in
2009) suggested merging ENISA with the new authority, but the legislator chose instead to create a sepa-
rate new body that would coexist with ENISA. CEPOL provides online and face-to-face training sessions
for police officers and is closely linked to EUROPOL. In 2013, the Commission presented a legislative pack-
age, based on an impact assessment, proposing to merge EUROPOL and CEPOL for reasons of efficiency.
However, Parliament rejected the proposal. This is why the agencification process seems to be moving
forward rather than being reverted.

2. The headquarters agreement concluded with the host Member State

In a certain way, European agencies reflect the idea of a federal and decentralized EU, due to the
fact that they have their headquarters outside Brussels, Luxembourg and Strasbourg, informally referred
to as “EU capitals”. To some extent, agencification in the EU is inspired by similar processes that have taken
place in other parts of the world, especially in federally structured States such as the USA and Germany.
The idea of decentralization responds to the need to create an institutional structure that is closer to the
citizen. Agencification is thus a reaction to resentment towards Brussels, which is widely cultivated by
certain groups of eurosceptics and nationalists. On the other hand, the idea of becoming the seat of an
agency has become very popular among Member States, which even compete to be granted such status.
This has been the case recently for EMA, which, after years in the UK, has had to look for another home
state following Brexit. Several Member States submitted proposals for cities that could provide suitable
conditions for hosting this agency, with Amsterdam being eventually selected. The same was true for EBA,
which was also based in London before Brexit and ultimately moved to Paris. There are various reasons
for such a positive stance towards agencies, such as the reputation of being a host State, the expected ben-
efits of public procurement and the employment of nationals of that Member State, the hope of being able
to influence in some way the policy of the agency, among others. The seat of an agency is determined by
common agreement of the Member States within the Council. Recently, it was the Commission that has
been proposing possible headquarters, based on applications previously submitted by the Member States,
which highlight the advantages of their respective cities, e.g. geographical location, connectivity, infra-
structure, availability of buildings, quality of life, etc. All these criteria play an important role in the choice
of the city where the seat is located.

Although the founding regulations (complemented by the provisions of the Treaties) contain legal
provisions allowing an agency to operate autonomously immediately after its creation by regulating es-
sential aspects such as finance, immunities, employment, functions, etc, it is inevitable in practice to con-
clude headquarters agreements with the host Member States#0. Indeed, the founding regulations expressly
require this. There are several aspects that need to be regulated in more detail in a headquarters agree-
ment, such as relations with national authorities, the respect of the inviolability and the immunity of the
agency (infrastructure, archives, telecommunications) and its staff, the availability of a multilingual school
for staff children, the construction and availability of infrastructure, the protection of the agency’s prem-
ises, exemptions of taxes and customs duties, access to the national health system, entry and stay permits,
etc. All these aspects require negotiations between the agency and the host Member State, which in some

39 Court of Auditors, Special Report “Future of EU Agencies — Reinforcing flexibility and cooperation” (2020), p. 22.
40 Report from the Commission to the European Parliament and the Council on the implementation of the Joint Statement and Common
Approach on the location of the sites of decentralised agencies, COM (2019) 187 final, p. 8.
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cases have even lasted for years. From a legal point of view, the host agreement is an instrument of public
international law, which can be concluded by the agency itself because of its legal personality. At the same
time, it cannot be denied that it is also part of the EU legal order, as it implements provisions of primary
and secondary law. Although it is concluded and amended in accordance with the rules of public interna-
tional law (and the constitutional law of the seat State), it is impossible to interpret its provisions without
taking into account the objectives of EU law. It can therefore be concluded that the host agreement is a
necessary complement to ensure the proper functioning of any agency. The existence of a headquarters
agreement ensures legal certainty in the host State, as the national authorities are sometimes not fully
aware of the prerogatives of a EU agency on their territory. The possibility of being able to consult a legal
document drafted in the official language of that Member State is an aspect of immeasurable value in ad-
ministrative practice.

3. Conflict with the principles of conferral of powers and institutional balance

The existence of a large number of agencies suggests that their creation does not face obstacles
that are difficult to overcome. This is precisely a major problem that needs to be discussed below. In so far
as agencies are increasingly entrusted with powers, there is a risk that the EU institutions, which are ex-
pressly created by the founding treaties, may interpret this phenomenon as an implicit delegation of pow-
ers and, consequently, reject any liability for the infringement of the rights of individuals. Indeed, the pos-
sibility cannot be ruled out that the creation of agencies endowed with sovereign powers might blur the
division of powers provided for in the treaties. Uncertainty as to the extent of the respective agencies’
competences may even lead to an agency unduly exceeding its power to act (“ultra vires” activity)+!. The
examples mentioned above suggest that the phenomenon of agencification could be incompatible with two
core principles of EU law: conferral of powers and institutional balance.

(a) The principle of conferral

The EU has only the competences conferred by the Treaties. In accordance with this principle, laid
down in Article 5(2) TEU, the EU may act only within the limits of the competences conferred by the Mem-
ber States in the Treaties to attain the objectives set out therein. Competences not attributed to the EU by
the Treaties remain with the Member States. The Lisbon Treaty clarifies the division of competences be-
tween the EU and EU countries. These competences are divided into three main categories: exclusive com-
petence; shared competences; and supporting competences. In principle, by not providing for the possi-
bility to set up agencies other than those explicitly mentioned in the Treaties, it could be argued that only
the institutions listed in Article 13 TEU can exercise the powers conferred on the EU.

On the other hand, it should be noted that there is no provision in the Treaties expressly prohibiting
the conferral of powers on other entities, be they agencies or bodies, especially if these powers are only
specific and if this is done voluntarily. As will be explained below, the creation of agencies does not occur
in a legal vacuum, but recourse is made each time to a legal basis in the Treaties allowing the adoption of
the corresponding founding regulation, following a legislative procedure for this purpose, which reflects
as far as possible a consensus between the relevant institutions, i.e. the Council and the Parliament. Since
the Commission is responsible for presenting legislative proposals, it has already happened that it and the
Council, which is a co-legislator, have had divergent views on the choice of the appropriate legal basis. The
fact that the Council has opted on certain occasions to amend the legislative proposal, by referring to a
different legal basis, demonstrates how controversial this issue can be. Ideally, the Treaties should be
amended in order to introduce a specific legal basis for the creation of agencies. This would help to ensure
legal certainty and avoid litigation before the CJEU. However, there is currently no indication of political
will for reform.

41 Lenaerts, K./Van Nuffel, P., European Union Law, 3" edition, Oxford 2011, 17-021, p. 708.
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(b) The principle of institutional balance

According to Article 13(2) TEU, each EU institution is to act within the limits of the powers con-
ferred on it by the Treaties and in accordance with the procedures, conditions and objectives set out
therein. This provision is the expression of the principle of institutional balance, characteristic of the insti-
tutional structure of the EU, which implies that each of the institutions must exercise its powers without
encroaching on those of the others#2. In view of this principle, it could be argued that, by taking on certain
powers, agencies “usurp” the powers originally conferred on the institutions. In addition, it could be ar-
gued that by creating new entities other than the institutions, the democratic and legality control that the
Treaties impose on the institutions is avoided. Agencification would therefore be an attack on the sophis-
ticated institutional balance established by the Treaties.

However, this argument would ignore the fact that the agencies only have ad hoc powers, in highly
specialized areas, without depriving the institutions of the possibility of exercising their original powers.
In fact, agencies operate in a highly technical area, into which an institution would hardly venture, unless
the treaties were amended. Thus, far from “usurping” powers, the agencies occupy new areas of compe-
tence on the basis of an express conferral, specified in the founding regulation. As regards the argument
relating to the alleged lack of democratic control and legality referred to in the previous paragraph, it is
important to mention that the agencies do not operate arbitrarily and without any control. On the contrary,
as will be explained below, agencies are required to submit detailed reports of their activities to the main
institutions as well as to the general public. There are also transparency obligations they must comply
with, such as public access to documents. As regards the necessary review of legality, it must be borne in
mind that the acts adopted by agencies having legal effects for individuals may be challenged by the latter
before internal judicial bodies and the CJEU43. It can therefore be rightly stated that the EU legislator has
developed appropriate mechanisms to ensure that agencies do not avoid their democratic and legal ac-
countability.

(c) The principle of subsidiarity

Another principle that plays an important role in setting up agencies is the principle of subsidiarity,
as laid down in Article 5(3) TEU and Protocol (No 2) on the application of the principles of subsidiarity
and proportionality. In areas which do not fall within the exclusive competence of the EU, the principle of
subsidiarity aims to protect the decision-making and policy capacity of Member States and legitimizes EU
action where the objectives of an action cannot be sufficiently achieved by the Member States, but can
rather be better achieved at EU level “by reason of the scale or effects of the proposed action”. Thus, the
purpose of including that principle in the EU Treaties is to bring the exercise of powers closer to the citizen,
in accordance with the principle of proximity laid down in Article 10(3) TEU. As EU law provides for vari-
ous forms of administration, it would be possible to claim that the creation of an agency is an unnecessary
act of centralization. Indeed, as explained above, EU law can be implemented in a decentralized manner by
the Member States, while the Commission and the CJEU are responsible for ensuring that Member States
comply with their obligations.

On the other hand, it could be put forward against this argument that agencification does not nec-
essarily have the effect of centralizing administration. As mentioned above, agencification does not deprive
Member States of the right to apply and enforce EU rules themselves at national level. The administration
remains significantly in the hands of the Member States, with agencies generally limited to coordination
and performance assessment tasks in the achievement of the objectives set. It is precisely this task of co-
ordination and evaluation that is one of the main reasons for the creation of agencies, since they have the

42 Judgment of the CJEU of 13 November 2015 in Case C-73/14, Council/Commission, EU:C:2015:663, paragraph 61; judgment of 14
April 2015, Council/Commission, C-409/13, EU:C:2015:217, paragraph 64.
43 Lenaerts, K./Van Nuffel, P., European Union Law, 3" edition, Oxford 2011, 17-022, p. 709.
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technical expertise and impartiality necessary to verify that those objectives have been met. The creation
of a supranational body ensures the efficiency of the administration, as it can put healthy pressure on
Member States to ensure compliance with their obligations. The founding regulations generally justify in
detail how the legislature has taken account of the principle of subsidiarity. The aim behind such justifica-
tion is to comply with the requirements of Article 8 of Protocol No 2 to the TEU, according to which Mem-
ber States (on the initiative of their national parliaments) may bring an action for annulment of a given
legislative act before the CJEU, alleging an alleged breach of the principle of subsidiarity. To date, the CJEU
has been very cautious in its assessment of compliance with this principle.

4. The legal basis in the treaties

Since the first agencies were set up, the EU has made use of a number of legal bases that will be
presented below. In fact, it is commonly referred to as “generations” of agencies, depending on the type of
legal basis used for their establishment. Each legal basis has its own requirements and functions and is
therefore not merely interchangeable. The choice of the appropriate legal basis is very important in EU
law. In view of its status as a “Union of law”, as repeatedly recalled by the CJEU#4, the choice of legal basis
ensures that the EU legislator acts in accordance with the rule of law and respects the basic principles
mentioned above, i.e. conferral, institutional balance and subsidiarity. Consequently, if it did not comply
with this requirement, the legislator would exceed its powers, risking the annulment of the ultra vires act
by the CJEU as a sanction. This could occur in the context of an action for annulment (Article 263 TFEU), a
reference for a preliminary ruling to verify the validity of a legal act (Article 267 TFEU) or an action for
inapplicability (Article277 TFEU) 45. In order to allow for an effective judicial review of the legislative ac-
tivity, EU law provides that each legislative act must state the legal basis that has been applied and explain
in its recitals the reasons, which led the legislator to adopt such an act.

(a) The flexibility clause in Article 352 TFEU

The first legal basis used by the EU for the purpose of setting up agencies was the so-called flexi-
bility clause in Article 352 TFEU“6. This provision authorizes the EU to adopt an act necessary to achieve
the objectives assigned by the Treaties where the Treaties have not provided the necessary powers to
achieve those objectives. Article 352 TFEU can serve as a legal basis only if the following conditions are
met: the envisaged action is “necessary to achieve, within the framework of the policies defined by the
Treaties (with the exception of the Common Foreign and Security Policy), one of the EU’s objectives”; noth-
ing in the Treaties provides for actions to achieve that “objective”; the planned action should not lead to
the extension of EU competences beyond what is provided for in the Treaties.

This legal basis was widely used at the beginning of the integration process*” and this practice was
also considered compatible with EU law by the case law of the CJEU“8. However, this practice has the

44 See judgment of 26 June 2012 in case C-335/09 P, Commission/Poland, EU:C:2012:385, paragraph 48 and of 29 June 2010, E and F,
C-550/09, EU:C:2010:382, paragraph 44. The CJEU has emphasized that the EU “is a Union based on the rule of law whose institutions
are subject to review of the conformity of its acts, in particular with the Treaty and with the general principles of law”.

45 Lenaerts, K./Van Nuffel, P., European Union Law, 3" edition, Oxford 2011, 17-022, p. 709.

46 Tt is equivalent to Article 308 TEC and ex Article 235 EEC.

47 The evolution of the legal history of the Economic and Monetary Union and the use of Article 352 TFEU go hand in hand. Both the
management of the first balance-of-payments support mechanisms and the establishment of the European Monetary Cooperation Fund
(“EMCEF”) and the European Monetary Unit were based on the flexibility clause. This provision could be applied in order to bring the
Economic and Monetary Union to its following logical stage: a European Monetary Fund under the Treaties, through the incorporation of
the current European Stability Mechanism (“ESM”) into EU law. Thus, the integration of the ESM into the EU framework could be
achieved through a regulation based on Article 352 TFEU. In order to ensure a smooth continuation of activities, Member States would
agree that the ESM capital is transferred to the European Monetary Fund through individual commitments or a simplified multilateral act.
48 See judgment of 27 November 2012 in case C-370/12, Pringle, EU:C:2012:756, where the CJEU did not explicitly rule out the possibility
of establishing the ESM by using Article 352 TFEU as a legal basis. However, it did not need to comment on that, given the fact that it
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drawback of encouraging an overly extensive use due to the somewhat ambiguous wording of the legal
basis. [t is not too difficult to find in the Treaties an objective that would serve as a justification for setting
up an agency. Perhaps this was not a real problem at an early stage. However, as the number of agencies
increases, there is a risk of proliferation even undermining the role of the institutions. Furthermore, Article
352 TFEU is based on the “implied powers” theory, according to which it is assumed that an international
organization must have the powers necessary to attain its objectives, even if its constituent agreement
does not expressly confer such powers. While it is true that the “implied powers” theory originates in pub-
lic international law*9, it must be pointed out that such a presumption is difficult to reconcile with the
principle of conferral, which is inherent in EU law. Moreover, the idea of allowing the legislature to “fill up”
on an ad hoc basis a legal vacuum left unintentionally in the Treaties by means of an allocation of powers
based on Article 352 TFEU reflects that principle in some way. We can thus conclude that, although the
flexibility clause can, in principle, serve as a legal basis, it is not the most appropriate choice. This is per-
haps the reason why this practice was abandoned over time, giving preference to other legal bases. The
agencies established under Article 352 TFEU include Cedefop, EUROFOUND, ENISA, FRA and CPVO.

(b) The internal market harmonization clause in Article 114 TFEU

Another legal basis used for the purpose of setting up agencies was the internal market harmoni-
zation clause in Article 114 TFEU. That provision allows for the adoption of “measures for the approxima-
tion of the provisions laid down by law, regulation or administrative action in Member States which have
as their object the establishment and functioning of the internal market”50. While it is true that this legal
basis was very useful in its days, it poses a number of legal problems today because its application is lim-
ited to only one sector, the internal market. Although it was indispensable in the formation phase of the
internal market, its relevance has now diminished after this objective was essentially achieved in 1993.
This obviously does not rule out the possibility that Article 114 TFEU may continue to be used as a legal
basis since the EU internal market continues to evolve in response to current requirements, for example
by taking account of technological development and the need to protect consumers. However, in the ab-
sence of recourse to Article 114 TFEU if the agency does not operate in the field of the internal market, the
legislator will have to rely on Article 352 TFEU, which is a subsidiary legal basis. Another problem is the
restriction to “measures for the approximation of the provisions laid down by law, regulation or adminis-
trative action in Member States”. To what extent the establishment of an agency itself must constitute an
approximation of provisions or whether it is sufficient that its creation constitutes a measure that “facili-
tates” or “contributes” to that objective is still a matter of controversy. The case law of the CJEU seems to
favor a rather broad interpretation of the scope of Article 114 TFEU, in recognition of the discretionary
power of the legislator, by requiring only that the activity of the agency contributes to the approximation
of laws with a view to ensuring the functioning of the internal market. The agencies established under
Article 114 TFEU include ECHA, ACER, EBA, ESMA, EMA, EIOPA, EUIPO and ENISA.

(c) Sectoral provisions of the TFEU
More recently, the legislator has been using as a legal basis those provisions in the Treaties, which

confer competences on the EU in certain areas. Although these provisions do not expressly provide for the
establishment of agencies, they authorize the EU to adopt “measures” to achieve specific objectives. The

had been created on the basis of an international agreement originally outside the EU’s founding treaties. It should be noted that the
Treaties were subsequently amended by a simplified procedure to provide for the creation of the ESM.

49 See Reparation for injuries suffered in the service of the UN, Advisory Opinion of the International Court of Justice of 11 April 1949,
[1949] ICJ Rep 174, ICGJ 232 (ICJ 1949), United Nations.

50 Other integration systems such as the Eurasian Economic Union and the Andean Community of Nations also provide for the harmoni-
zation of national legislation with a view to establishing an internal market (see Kiihn, W.M., “The Eurasian Economic Union (II) —
Institutions, Law and Policies for Economic Integration”, European Law Reporter, 2016, No 7, p. 268).
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term “measure” is generally construed as meaning that the power conferred also allows the adoption of
legislative acts, including regulations establishing agencies. As administrative entities, agencies are un-
doubtedly appropriate measures to address the problems encountered in the integration process. This
practice can be considered established and endorsed by the case law of the CJEU. It is also the one which
raises the least doubts as to its legality, since it is the one which seeks most to satisfy the requirement of
pursuing a legitimate objective, as well as the requirement to rely on a competence specifically provided
for in the Treaties. Indeed, the term “measure” is sufficiently broad to include the creation of agencies,
particularly in the light of the wide discretion that the legislator enjoys in the choice of measures to achieve
the objectives set out in the Treaties. Agencies that were set up under sectoral provisions include EEA,
ECDC, EASA, FRONTEX, EASO and EFSA.

IV. Organizational structure

Because an agency is an autonomous entity, it cannot rely on the Commission or another institution
for the purpose of defining its policy. Moreover, the founding regulations generally state that the work
programs of the agencies should be compatible with the priorities defined by the Commission or the EU in
general. As a result, each agency has a body that defines its policy. In addition, that body will also be re-
sponsible for taking the necessary administrative measures, thus enabling the agency to function. The
overall organizational structure of the agencies will be briefly explained in what follows, although it should
be mentioned that important differences may exist from one agency to another, as a result of the somewhat
uncoordinated proliferation that has taken place in recent decades. Indeed, it was not until the adoption
of the so-called “Common Approach”s!, in which the main EU institutions agreed on the common features
that the new agencies should present, that a certain order in the agencification process was created. In
principle, each agency has an organizational structure consisting of its Management Board and Executive
Director. However, it may also provide for other bodies with consultative functions.

1. The Management Board

The organizational structure of the agencies provides for the creation of boards, which have two
different types of functions: the definition of the agency’s policy and the exercise of administrative func-
tions. While in some agencies it is the same board that exercises these functions, others provide for a divi-
sion of functions between two different types of boards. In order to take into account the role of the re-
spective board, the most recently created founding regulations of agencies foresee that members will have
to meet certain requirements, more specifically, they will need to have knowledge and experience in the
field of activity of the agency. The names of such bodies may vary from one agency to another, even if the
functions are similar. In order to facilitate understanding, the general term “Management Board” shall be
used. According to the relevant provisions in the agencies’ founding regulations or the rules of procedure
of the boards, these bodies convene meetings of their members on a regular basis, at least once a year or
when a certain percentage of their members so request. The purpose of these meetings is to discuss as-
pects related to the agency’s activity, in particular as regards the strategy to be pursued, and to take the
necessary decisions to ensure its functioning.

In general, each Management Board is composed of representatives of all Member States. However,
there are a few exceptions, where there is a representation of the Commission, the Council and the Parlia-
ment respectively. The boards generally provide for representation of the Commission through at least
one (up to six members) with voting rights. In some agencies, the Commission has only an observer status.
In any event, the Commission has tried in vain to extend its influence on administrative boards by requir-
ing equal representation with the Council. Indeed, the Commission’s presence in the Management Board

51 Joint Statement of the European Parliament, the Council of the EU and the European Commission on decentralised agencies” (docu-
ment available under the following link: https://europa.eu/european-union/sites/europaeu/files/docs/body/joint_statement_and com-
mon_approach_2012_en.pdf)
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is indispensable in order not to deprive the agency of its supranational character. A representation of only
the Member States would risk eliminating the distinction between the institutions of the EU and those of
the Member States. The agency could become an intergovernmental entity through national authorities,
which is irreconcilable with the idea of EU supranationality. Taking into account the experience and tech-
nical expertise of the Commission, it is therefore necessary to require a commensurate representation of
the Commission.

In some agencies, Parliament is also represented or can appoint scientific personalities. Apart from
exceptions where they are only granted the observer status, these representatives are generally full mem-
bers of the Management Board. The Commission’s legislative proposals did not initially provide for a rep-
resentation of Parliament. However, the latter amended them in order to ensure their presence in the
agencies. On the one hand, this presence has the advantage of allowing Parliament to assume its role of
democratic scrutiny of the agencies’ activities. On the other hand, involving Parliament in the agencies’
activities risks mixing up its influence over the agencies’ activities with its democratic scrutiny. Parliament
already has effective means of ensuring that the agencies comply with the applicable rules and are ac-
countable for their actions. In the future, it would be preferable for the Parliament to simply insist on pre-
serving its traditional means of control rather than directly influencing the activities of the agencies, which
is rather a matter for the executive.

The Management Boards of certain agencies allow for the representation of entities other than the
EU institutions and Member States. The participation of third countries and international organizations in
Management Boards has already been discussed in the context of the openness of the agencification phe-
nomenon. In addition, certain agencies provide for the representation of non-voting interest groups, which
are appointed according to specific procedures.

In the “Common Approach”, the institutions agreed that the Management Boards would be com-
posed of one representative per Member State, two representatives of the Commission, one from the Par-
liament and, if appropriate, a limited number of interest groups. This agreement can be seen as a defeat
for the Commission, who had insisted on a parity with the Council. It is, in turn, an important victory for
the Parliament, which has a legitimate right to require representation on all boards of directors despite
the aforementioned doubts about its specific role.

2. Executive Director

The Executive Director is the most important body in the agency after the Management Board. Like
the latter, the Executive Director does not have a harmonized name but is often referred to in the termi-
nology introduced by the founding regulation. He represents the agency externally and is responsible for
its day-to-day administration. Its role is also to assist the Management Board in the preparation of the
agency’s essential documents. In order to perform his/her duties, the Executive Director should ideally
have sound knowledge of public administration, management and even professional experience in the area
in which the agency operates. However, it is interesting to draw attention to the fact that the founding
regulations do not contain any specification as to the conditions which every candidate must satisfy in
order to take up that post, so that, in practice, it is for the Management Board to choose the appropriate
candidate.

The Executive Director is appointed by decision of the Management Board on the basis of a pro-
posal from the European Commission. Although this is the regular procedure in the vast majority of agen-
cies and is also in line with the “Common Approach”, there are important exceptions, with some agencies
providing for an appointment by the Council, on the basis of a proposal from the Management Board, or a
decision of the Management Board itself, on the basis of a list of candidates drawn up by a selection panel
(or the Commission) and approved by the Council and the Parliament. It should be noted that, although
only the founding regulations of CEPOL and EUROJUST explicitly mention the involvement of a selection
panel, this is normally required by the EU civil service legislation. The differences in the appointment pro-
cess that still exist from one agency to another are the result of an uncoordinated process in agencification,
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which results from the struggle between the institutions for obtaining control and are therefore not justi-
fied on objective grounds. The most consistent approach would be for the Executive Director to be ap-
pointed only by the Management Board, to which the Executive Director is normally accountable. While it
is true that the Commission has a certain power to propose a number of candidates for the post of Execu-
tive Director, the fact remains that the Parliament has been able to extend its influence. In fact, the founding
regulations of the agencies most recently created foresee that candidates should appear before the Parlia-
ment and answer questions, following a procedure similar to the appointment of Members of the Commis-
sion®2,

Some of the most recently created agencies’ founding regulations emphasize the independence of
the Executive Director of the institutions in their management of the agency. Of course, this does not mean
that the Executive Director is not accountable for his/her actions. On the contrary, as indicated above, the
Executive Director is accountable to the Management Board and may therefore be dismissed by the latter
on the grounds of a breach of his duties, in accordance with the procedure laid down in the respective
founding regulation. The regulation of such a procedure may be detailed or leave a certain margin of dis-
cretion, thus varying from one agency to another.

3. Advisory bodies

Depending on its specific role, the institutional structure of the agency may include a number of
advisory bodies, which will enjoy relative independence despite their formal membership in the agency.
Frontex’ consultative bodies include the Data Protection Officer, the consultative forum and the Human
Rights Officer. The advisory bodies may be the forum for bringing together international organizations,
invited to participate in the work of the agency, if membership of the Management Board is not foreseen.
Other agencies may provide for bodies composed of technical experts, specialized in the area in which the
agency operates. Depending on their respective role, these advisory bodies may submit opinions, deal with
requests from private individuals, as well as encourage the agency to act in a specific way.

V. Decision-making procedures and the adoption of other acts

The various bodies of the agency take decisions in their respective areas of competence. While the
Management Board deals with strategic aspects, the Executive Director is responsible for the day-to-day
operation of the agency, as well as for taking the measures necessary to ensure the implementation of the
decisions of the Management Board where the founding regulation or the decisions of the Management
Board themselves provide for such implementation. The Management Board may also delegate certain
tasks of an administrative or implementation nature to the Executive Director. Decisions are taken in ac-
cordance with the respective procedures laid down in the founding regulations, governed in more detail
by the rules of procedure, which the agency is responsible for adopting. While it is true that the Executive
Director and the Management Board have different competences, it cannot be doubted that there will al-
ways be a certain thematic overlap. However, it should be noted that there is a hierarchical relationship
between the two types of decisions. In so far as it ensures the implementation of decisions of the Manage-
ment Board and acts on the basis of a delegation of powers, the Executive Director merely acts in accord-
ance with the terms of reference given by the Management Board. The hierarchy of norms must therefore
be taken into account when examining the legality of a decision. This implies that the Executive Director’s

52 This is a remarkable fact, as not all procedures for appointing senior EU leaders provide for a duty to appear before Parliament. It should
be noted in this context that, under Article 255 TFEU, judges of the CJEU must appear only before “a panel composed of seven persons
chosen from among former members of the CJEU and the GC, members of national supreme courts and lawyers of recognised competence,
one of which shall be proposed by Parliament”. The appointment is thus based solely on the knowledge and experience of a candidate.
Therefore, unlike the procedure foreseen in the US for appointing the members of the Supreme Court, the appointment of judges of the
CJEU is not subject to the vote of a parliamentary assembly. However, Parliament has requested at more than one opportunity that the
procedure be changed in order to allow it to play a more important role.
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implementing and delegation decisions must comply with the instructions given in the decisions of the
Management Board. The decisions of the agency must in turn comply without exception with the provi-
sions of the founding regulation, as well as with all relevant EU legislation, i.e. applicable by the agency.

In addition to the decisions in the strict sense, agencies may adopt administrative acts with binding
effects on Member States or individuals, with the possibility of varying terminology from one agency to
another. The question whether an administrative act adopted by the agency produces legal effects must
be answered by an interpretation of the legal bases enabling the bodies of the agency to adopt those acts,
account being taken of the objective to be achieved by that act. The answer is of the utmost importance,
since it makes it possible to determine whether an administrative act may be the subject of legal review, a
matter which will be discussed below. Another important category of administrative acts adopted by agen-
cies is the “soft law” mentioned above, which includes all kinds of manuals, circulars, guidelines, etc. whose
role is essentially to give some guidance to national and supranational bodies on how to apply and inter-
pret the EU rules correctly. While the interpretative monopoly of the law lies with the CJEU, it should be
pointed out that agencies, like the Commission, have a high level of technical knowledge, so that the im-
portance of these soft law instruments should not be underestimated. Indeed, those instruments often fill
up the loopholes left by secondary legislation, as well as giving guidance to the administration as to how
best to make use of the margin of discretion that the EU legislator may have conferred on it. Nowadays, the
soft law instruments developed by both the Commission and the agencies must be regarded as indispen-
sable in the EU administrative practice.

VL. Control measures on agencies
1. General aspects

The proliferation of agencies in so many areas of EU competence raises doubts as to the feasibility
of genuinely controlling their administrative activity. This concern is understandable when comparing ad-
ministration through agencies with other types of administration mentioned above. When Member States
implement EU law, it will generally be up to the Commission and the CJEU to monitor compliance with
their obligations. If EU law is applied by the Commission, institutions such as the CJEU, Parliaments3 and
the Court of Auditors will normally have a duty to verify the correct implementation. For agencies, this is
much more complicated. In the absence of any provision in the Treaties which explicitly provides for the
establishment of agencies, it is clear that there will be no provisions governing such important aspects as
the control of their administrative activity. Aware of this problem, the legislator has had to introduce spe-
cific mechanisms to fill this gap in the EU legal order. The control mechanisms are of a variety of types and
are applied by several institutions, as will be explained below. The aim is always the same, i.e. to ensure
that agencies take responsibility for their actions by acting in a transparent manner and in accordance
with the legal framework.

2. The requirements imposed by the chosen legal basis

The most elementary control mechanism is linked to the choice of the appropriate legal basis in
order to create an agency. As stated at the outset, the legal basis determines the legislative procedure to
be followed and thus the requirements to be met by the institutions involved in that procedure. If unanim-
ity is required in the Council, as would be the case with the application of Article 352 TFEU as a legal basis,
Member States may object to the establishment of the respective agency. That is also the case if the adop-
tion of the founding regulation requires a majority of votes among the Member States meeting within the
Council, as required by the legal basis of Article 114 TFEU. If the Parliament is co-legislator in this process,
it may also oppose or require legislative amendments that reflect its interests. Obviously, once the agency

53 See European Parliamentary Research Service, “EU agencies, common approach and peer review — Implementation assessment” (No-
vember 2018).
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has been set up, this control is lost, unless the founding regulation requires subsequent amendments, so
that the legislative process should be re-launched. Since this is not so often the case, the institutions in-
volved will have to make wise use of their influence in the legislative process.

3. Preparation, negotiation and adoption of the budget

Another important control mechanism is the possibility to allocate financial means to agencies
through the adoption of the EU budget. The Council provides for the means deemed necessary, while it is
for the Parliament to adopt the budget. Both Member States and Parliament can achieve the desired
changes to the agency’s activity by exerting political pressure. By virtue of its power of initiative, the Com-
mission has the task to submit a budget proposal, suggesting to allocate financial resources to the activities
it deems appropriate to achieve the objectives set.

4. The influence of the Commission on the activities of the agencies

Of all the EU institutions, it is the Commission that is likely to have the greatest influence on the
activities of the agencies due to the fact that they are entrusted with an administrative activity. Moreover,
while it is true that agencies are specialized entities, the Commission is the institution with policy devel-
opment and implementation powers. It also has coordination, implementation and management functions,
in accordance with Article 17(1) TEU. To illustrate an example, although FRONTEX is the agency respon-
sible for protecting the EU’s external borders, it is the Directorate-General for Justice and Home Affairs
that develops a policy in this area and, after approval by the Council, ensures that FRONTEX operates
within the framework of this policy. As “guardian of the treaties”, the Commission will intervene to ensure
that the agency acts within its mandate and the respective EU policies. In addition, the Commission will be
formally (or informally) consulted by the various services of the agency on aspects related to the legality
of its activities, notwithstanding the institutional independence enjoyed by the agency. The Commission
seems to be aware of this relationship of “semi-subordination” when considering the agencies openly as
their “satellites”. The Commission will also normally require that its prerogatives be respected in certain
areas, for example in the field of external relations. The Commission will therefore object to agencies acting
independently when dealing with third countries. The development of administrative arrangements with
these countries will generally require the authorization of the Commission before they can be concluded.
In order to prevent an agency from trespassing its powers — or of the EU itself — at international level,
the Commission starts from the premise that administrative arrangements concluded between agencies
and third States do not constitute treaties of public international law. It will also deny its legally binding
effect, reducing it to mere “expressions of intent”. However questionable this interpretation may be from
a legal point of view, it makes much sense for the EU in political terms, since it avoids the risk of interna-
tional liability towards third countries as the result of an uncoordinated activity by a large number of agen-
cies.

Moreover, it should be noted that the influence that the Commission may exert on the internal de-
cision-making process, that is to say in the Management Board, is not sufficient to be able to speak of a
“control” of the agency’s activity. As explained above, the Commission generally does not have more than
a couple of representatives on that board, with its influence being reduced with each accession of new
Member States to the EU. Although the Commission endeavors to highlight its technical knowledge and
experience in the field, this should not lead to the conclusion that this will be sufficient to make its opinion
prevail over the views of the other members of the Management Board. Much less the Commission will be
able to exert a decisive influence on the day-to-day work of the agencies by being able to propose or reject
candidates for the post of the Executive Director. The position of the Commission within the Management
Board remains that of a minority.
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5. Public relations and public access to internal documents

Agencies do not operate in anonymity, even if the Commission often benefits publicly from the
success of their activities. Some agencies enjoy a certain popularity, depending on the scope assigned to
them. As a result, agencies are often called upon to answer questions raised by the press or members of
Parliament regarding the legality and appropriateness of their actions. Agencies shall take responsibility
for their actions, explaining directly or by means of press releases the reasons that led them to take certain
decisions. In addition, agencies must provide public access to their documents in accordance with the EU
rules, which are generally declared applicable by virtue of the founding regulations. This concerns, in par-
ticular, Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission5* documents. Part of the admin-
istrative activity consists of processing requests for public access to internal documents, justifying refusal
of access and, if necessary, defending this decision before the CJEU in the event that such a decision is
challenged by an action for annulmentss. These mechanisms ensure effective control of the activity of agen-
cies by the public.

6. The responsibility of the Executive Director and the Chairperson of the Management
Board

The agency is also accountable through its Executive Director, who assumes political responsibility
for the agency’s actions towards institutions such as the Commission and Parliament. Those institutions
may request that the Executive Director or the Chairperson of the Management Board appear and answer
questions put to them. If Parliament requests their availability, this invitation will usually come from the
committee responsible for the matter.

7. The obligation to submit a work programme and an annual report

The main source of information enabling the institutions to exercise their power of scrutiny is the
reports that agencies must submit on a regular basis, the work programme and the annual report being
the most important. The two reports are, in principle, sides of the same medal. While the work programme
explains the policy and objectives of the coming year, the annual report presents the activities of the pre-
vious year. With regard to the work programme, it is normally the founding regulations that impose the
obligation to submit it. However, the agencies recognise this obligation even if the founding regulations do
not explicitly prescribe it. Obviously, the work programme should be compatible with the EU policy in the
respective field. The annual report enables the responsible institutions to verify whether the agency has
achieved its objectives. Generally speaking, the founding regulations do not specify in much detail the re-
quirements to be met by the reports in terms of content, thus giving the agencies a certain margin of dis-
cretion. In order to achieve a certain degree of harmonization, the “Common Approach” makes some sug-
gestions, proposing that the Commission take the initiative and adopt measures to ensure consistency and
comparability of these reports. In any event, the founding regulations determine the institutions to which
such reports must be sent, including the Council, the Commission, the Parliament, the Court of Auditors,
the Committee of the Regions and the Economic and Social Committee.

VIIL. The control of legality of the agencies’ activities

The control measures set out in the previous section ensure first and foremost the democratic con-
trol over the agencies’ activities and, to a lesser extent, the control of legality, i.e. a review of compatibility

54 0J L 145, 31.5.2001, p. 43-48.
55 See judgments of the GC of 27 November 2019 in case T-31/18, Izuzquiza and Semsrott/Frontex, EU:T:2019:815 and of the CJEU of
22 January 2020 in case C-175/18 P, PTC Therapeutics International/ EMA, EU:C:2020:30.
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with EU law. As regards the second type of control, it should be noted that there are specific mechanisms
to achieve this objective, which will be presented below.

1. Legal review by the Boards of Appeal

As stated above, it is possible to request the legal review of an administrative act, provided that it
affects the legal position of a Member State or of an individual. Aware of the need to provide effective legal
protection and taking into account the highly technical knowledge of regulatory agencies, the EU legislator
has chosen to provide such agencies with so-called Boards of Appeal>¢. Among the agencies having those
Boards of Appeal are ECHA and EUIPO. The advantage of the Boards of Appeal lies in the possibility to
harness the expertise of the agencies, while alleviating the workload of the EU judicial system. The Boards
of Appeal have inspired the creation of judicial bodies such as the (late) Civil Service Tribunal and the UPC.
[t cannot be excluded that specialized chambers may be set up in the future in specific fields at the CJEU
based on the experience gained in the agencies’ practice.

Those Boards of Appeal allow for a legal review of decisions taken by the agencies themselves. The
founding regulations provide for a number of mechanisms to ensure their impartiality and independence,
such as requiring their members not to be officials of the agency itself and to be appointed on the basis of
an external competition, although the requirements and the procedures for their appointment may vary
from one agency to another. The founding regulations or procedural rules provide that the members of the
Board of Appeal shall be independent and not bound by instructions when taking their decisions and may
not exercise other functions within the Agency. The members of the Board of Appeal may not take part in
any appeal proceedings if they have a personal interest in it or if they have acted or participated in the
decision under appeal. In order to ensure these general prohibitions, the regulations provide for a system
of abstention and recusal. Members of the chamber can normally be removed only due to serious miscon-
duct, following the intervention of the bodies of the agency and upon a decision of the CJEU. The Boards of
Appeal operate as courts incorporated in the agencies, but with a high degree of independence of the ad-
ministrative bodies.

A common denominator is the requirement to bring together board members specialized in the
respective technical field or in EU law, allowing quality decisions to be taken. Generally, the function of
chairperson of the Board of Appeal is exercised by a lawyer specialized in EU law. The term of office of
board members lasts several years, usually 5 years, thus enabling a continuous activity free from external
interference. The number of members of a Board of Appeal may vary depending on the agency, with some
3 to 6 members with the respective alternate members.

The legal review carried out by the Boards of Appeal extends to decisions taken by the agency. The
effect of the appeal may be to annul or to amend the respective decision. The Board of Appeal may also
decide itself whether it has all the facts in order to do so or refer the case back to the administrative bodies
in order to continue the necessary procedure, providing guidance that shall enable them to take the correct
decision from a technical or legal point of view.

The rules governing the procedure before the Boards of Appeal are generally laid down in the
founding regulations of each agency. However, for certain agencies, the procedural law is regulated in legal
acts adopted by the Commission as a result of a delegation by the EU legislator. Agencies themselves may
adopt administrative acts that further specify procedural law. In any event, procedural law is clearly in-
spired by the rules applicable to the CJEU, which creates a certain degree of judicial homogeneity.

Depending on the agency, the appeal may be optional or mandatory. The possibility of filing an
action prior to bringing a case before a court in the strict sense is not new, as it is a widely known phenom-
enon at the level of national administrative law. The vast majority of Member States provide for some form

56 See concerning the Boards of Appeal Arana Garcia, E., “Los recursos administrativos en la Union Europea: Hacia un modelo comiin
de justicia administrativa”, Working Papers on European Law and Regional Integration, n° 27 (2015), Universidad Complutense.

66 | YKPATHCbKUI YACOITMC KOHCTUTYLIIMHOTO IIPABA



| HAYKOBI CTATTI

of administrative appeal before the same body or a higher body in charge of the legal review>7. Such actions
generally enable the administrative body to verify the legality of its own decisions, thus having an effect
which could be described as “didactic”, as well as being compatible with the principle of procedural econ-
omy?58, Indeed, not all cases deserve to be dealt with by the EU judicial system. The administrative appeal
has the advantages already identified, namely the benefit of technical expertise, as well as being the Boards
of Appeal located geographically at the seat of the agency where the contested decision was taken. If an
appeal is mandatory, this makes it a condition for the admissibility of any action before the CJEU. In other
words, in the absence of an appeal to the agency before calling the CJEU, the action for annulment brought
by the person concerned will be dismissed as inadmissible. Of course, this is not the case where the ad-
ministrative appeal is merely optional. The General Court of the EU (GC) shall have jurisdiction to rule on
an appeal against the decision taken by the agency’s Board of Appeal.

2. Legal review by the CJEU

The central mechanism for controlling the legality of the agencies’ activities is the judicial system
created by the Treaties, in which the CJEU plays a leading role. As indicated in the previous paragraphs,
the GC is generally responsible for examining the compatibility with EU law of decisions taken by the agen-
cies. It should be noted, in order to avoid misunderstandings, that even if the Treaties refer to the CJEU,
this reference should be construed as a reference to the institution, the GC being generally the competent
jurisdiction within the CJEU. This is the case for actions for annulment aimed at examining the legality of
the acts of an agency, as will be explained below. However, it will be the CJEU as the higher court that will
be solely responsible for examining actions for annulment directed against the founding regulations of
agencies, as these are EU legislative acts. This type of procedure generally provides for the intervention of
the Council and the Parliament as co-legislators, which will be invited to submit observations on the pleas
of illegality raised by the applicant. Therefore, the name “CJEU” can be understood as a reference to the
higher institution or jurisdiction, depending on the context.

a) Action for annulment

Among the legal remedies available, the action for annulment is the appropriate legal remedy to
examine the legality of the acts of an agency, including the decisions of the Boards of Appeal. Article 263(4)
TFEU provides that “any natural or legal person may, under the conditions laid down in the first and sec-
ond paragraphs, institute proceedings against an act addressed to that person or which is of direct and
individual concern to them, and against a regulatory act which is of direct concern to them and does not
entail implementing measures.”s® This provision excludes, by definition, the “actio popularis”, ensuring
that only those who are genuinely prejudiced by a decision taken by an agency may institute proceedings.

As stated in the second sentence of Article 263(1) TFEU, the CJEU “shall also review the legality of
acts of bodies, offices or agencies of the Union intended to produce legal effects vis-a-vis third parties”s0. As
a rather broad notion, the reference to “bodies, offices and agencies” is understood to include agencies.
That provision contrasts with the first sentence of that paragraph, in which “legislative acts, acts of the
Council, the Commission and the European Central Bank, other than recommendations or opinions, and

57 See the comparative law analysis contained in the decision of the EFTA Surveillance Authority of 22 March 2017 (Case No: 78421,
Document No: 845549, Decision No: 061/17/COL), which contains an account of several national legal systems providing for an admin-
istrative review of legality (optional or mandatory) before being able to access the national courts. As is apparent from that decision, the
coexistence of a variety of resource systems reflects the legal traditions in Europe.

58 See opinion of Advocate General Pikamée of 22 January 2020 in case C-114/19 P, Commission/Di Bernardo, EU:C:2020:22, paragraph
93.

%9 See Kiithn, W.M., “The Draft Protocol on the creation of the Court of Justice of Mercosur — A new milestone in the judicialisation of
regional integration law”, Journal of the Belarusian State University. International Relations, No 2 (2017), p. 62, on the action for annul-
ment before the CJEU and other supranational courts.

60 Lenaerts, K./Maselis, I./Gutman, K., EU Procedural Law, Oxford 2014, paragraph 7.70, p. 304.
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acts of the Parliament and of the European Council intended to produce legal effects vis-a-vis third parties”
are referred to as acts open to challenge. In the absence of the second sentence, there would be a gap in
the judicial protection of individuals, which would be incompatible with the image of a “Union of law”
which the CJEU has established in its case law. The possibility of bringing an action for annulment against
“legislative acts” allows for a legal review of the agencies’ founding regulations. On several occasions, Mem-
ber States have challenged these founding regulations, claiming that the EU legislator would have exceeded
its powers by opting for the creation of an agency with certain competences. As mentioned above, these
occasions allowed the CJEU to confirm the applicability of certain provisions as legal bases. This leads us
to the grounds that may justify an action for annulment. Under Article 263(2) TFEU, the CJEU “shall have
jurisdiction in actions brought by a Member State, Parliament, the Council or the Commission on grounds
of lack of competence, infringement of an essential procedural requirement, infringement of the Treaties
or of any rule of law relating to their application or misuse of powers”.

It follows from Article 264 TFEU that “if the action is well founded, the Court of Justice shall declare
the contested act null and void”. However, the same provision states that the CJEU “shall, if it considers it
necessary, indicate which of the effects of the act which it has declared void are to be regarded as defini-
tive”. In general, the GC may itself decide on the action for annulment or refer the case back to the agency
so that it can rule on certain aspects, in particular of a technical nature. The second case is obvious, since
the GC will hardly be able to substitute the assessment made by the administration by its own considera-
tions. Appeals before the CJEU shall not have suspensory effect. However, the CJEU may, if it considers that
circumstances so require, order the suspension of the execution of the contested act.

b) Non-contractual liability

As the founding regulations provide for the non-contractual liability of EU agencies for damage
caused by illegal acts committed to third parties, the GC is competent to deal with such disputes pursuant
to Article 340(2) TFEU. The existence of non-contractual liability of the EU is subject to three conditions:
firstly, the unlawful conduct of the institution or a staff member; secondly, the existence of damage suf-
fered by the appellant; and thirdly, a causal link between the conduct of the institution or staff member
and that damage. Compensation for such damage shall be made in accordance with the “general principles
common to the laws of the Member States”.

c) Contractual liability

Unlike in the case of non-contractual liability, referred to above, Article 340(1) TFEU provides that
“EU contractual liability shall be governed by the law applicable to the contract in question”. Therefore,
where agencies conclude contracts with third parties, whether they are private or public operators, the
cases that will give rise to the agency’s liability, for example in the event of non-compliance with the obli-
gations assumed, should be specified in those contracts.

Furthermore, from a procedural point of view, it should be mentioned that Article 274 TFEU pro-
vides that “without prejudice to the powers conferred on the CJEU by the Treaties, disputes to which the
EU is a party shall not, for that reason, be excluded from the jurisdiction of the national courts”. This pro-
vision should be understood as meaning that it cannot be inferred from the mere fact that one of the parties
to the contract is an EU agency that the CJEU has original jurisdiction to settle potential disputes. On the
contrary, if not specifically provided for in contracts, jurisdiction will lie with the national courts. In the
case of contracts concluded in the context of public procurement, such contracts shall generally provide
for jurisdiction of the courts of the State where the agency is located. It shall also stipulate that the law of
that host State shall apply where the contract does not provide for specific provisions. As agencies are
supranational entities and national law does not always provide for solutions to legal problems that may
arise during the performance of the contract, it is not unusual to specify that “EU contract law” will fill any
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legal loopholes that may arise. The result can be described as a “mixed” contract law, composed of national
law and the general principles common to the laws of the Member States in matters relating to contracts.

It should be clarified that the contractual liability of an agency for any breach of contract obliga-
tions should be distinguished from the legality of the procurement procedure, which, as explained above,
is carried out in accordance with the rules laid down in the EU Financial Regulations®!. As it concerns the
application of an EU regulation, participants in a public procurement procedure (to which the contract has
been awarded or any other participant) claiming that the procedure is unlawful must submit a review
procedure to the GC, whose jurisdiction is mandatorys2.The remedies available may be an action for an-
nulment or an action for non-contractual liability, in accordance with the cited provisions.

d) Appeal

The CJEU has jurisdiction to hear appeals, which are limited to points of law and are directed
against judgments and orders of the GC. The appeals do not have a suspensory effect. If the appeal is up-
held, the CJEU shall quash the decision of the GC and itself rule on the dispute, or refer the case back to the
GC, which shall be bound by the decision of the CJEU.

3. Accountability to the Commission

As indicated above, agencies are generally accountable to the Commission for the implementation
of EU policies. Agencies usually consult the Commission on a wide range of questions that also include the
legality of certain measures. The Commission is the natural contact point for queries on the application of
EU administrative law, regardless of the autonomy of the agencies. There is also a liability towards the
Commission where administrative law or founding regulations explicitly provide for this, for example in
the context of procedures requiring cooperation between the agency and the Commission or the adoption
of an act by the latter.

4. Legal review by other entities

There are also other entities that take on the role of a watchdog when it comes to legal review.
Their role can be extended to all the activities of an agency or limited to a specific area. The EO has already
been mentioned, whose role is to examine cases of illegality and maladministration. Opinions issued by
the EO on matters brought to its attention are not legally binding but have some authority. The EO will
include the outcome of its investigations in its report to Parliament, thus creating political pressure. Agen-
cies shall generally take into account the assessment contained in such opinions and seek to remedy any
instance of maladministration that has been detected®3.

Mention should also be made of the European Data Protection Supervisor (EDPS), which is an in-
dependent supervisory authority whose main objective is to ensure that the EU institutions and bodies
respect the right to privacy and data protection when they process personal data and develop new policies.
The EDPS is elected for a renewable term of five years. Regulation (EU) No¢* 2018/1725 lays down the

61 The provisions contained in the Financial Regulations, applicable only to EU institutions and other entities, are very similar to the
provisions of the EU public procurement directives that Member States are obliged to apply. For a description of those directives, see
Kiihn, W. M., “The reform of the EEA rules on public procurement”, Upphandlingsrittslig tidskrift, 2015, No 2, p. 150.

62 Poulsen, S., Jakobsen, P./Kalsmose-Hjelmborg, S., EU public procurement law, 2' edition, Copenhagen, 2012, p. 50.

63 As Advocate General Trstenjak pointed out in her opinion of 28 March 2007 in case C-331/05 P Internationaler Hilfsfonds/Commission,
EU:C:2007:191, paragraphs 56 and 57, the primary purpose of the EO in the performance of his duties is “to optimise the Community
administration” and not to guarantee individual legal protection. The EO “shall seek a solution with the institution or body concerned in
order to eliminate instances of maladministration and satisfy the complainant’s claim, which makes the EO rather administrative”.

64 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of individuals with
regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data,
and repealing Regulation (EC) No 45/2001 and Decision 1247/2002/EC (OJ L 295, 21.11.2018, p. 39).
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tasks and powers of the EDPS as well as its institutional independence as a supervisory authority. It also
lays down the rules for data protection in the EU institutions. In practice, the tasks of the EDPS can be
divided into three main functions: monitoring, advice and cooperation. As part of his advisory role, the
EDPS advises the Commission, the Parliament, the Council, but also agencies on data protection matters in
a number of policy areas. The intervention of the EDPS is generally provided for in the founding regula-
tions, for example when it comes to concluding agreements between agencies on the exchange of personal
data, as is the case between FRONTEX and EUROPOL.

VIIL. The future of the agencification process

The past decades have shown that the agencification of the EU administration is an evolving pro-
cess. However, some trends can already be observed which make it possible to predict their future to a
certain extent. First of all, the somewhat chaotic proliferation that occurred at an early stage was remedied
by the “Common Approach” criteria, which provide a clearer framework for setting up agencies. The EU
legislator should henceforth be able to use these tools to set a certain order in shaping its internal struc-
ture. Furthermore, litigation before the CJEU has enabled the legislator to identify the appropriate legal
bases in view of the need to fulfil the administrative tasks lying ahead. The recent creation of ELA on 20
June 2019 shows that there is still a commitment to agencification as an appropriate method of adminis-
tering the EU.

Obviously, the trend of agencies will be to increase in number, as the EU is being given more powers
and the benefits of agencification are not called into question. It cannot be excluded that agencies may be
closed or merged and even join the institutions once they lose their “raison d’étre”. However, there does
not seem to be a clear trend towards such a scenario. It rather appears that certain agencies could evolve
to play a decisive role in certain areas, such as FRONTEX in the area of external border protection, which
will be equipped with its own border and coast guards. Similarly, it cannot be ruled out that ECDC may
become an even more important entity due to the pandemic and the need to support Member States’ action
in the area of public healths5. Consequently, the agencies will remain, hereby decisively influencing the
functioning of the EU.

As EU “satellites”, the agencies are representatives of the supranational sphere in the territory of
the Member States. Geographical distance and decentralization are challenges that put at risk the coher-
ence of the administrative action by the agencies. These challenges can only be overcome through the use
of telecommunication means, modern technologies, the organization of continuous meetings and staff ex-
changes, etc. Work in an agency therefore requires some effort. The advantages are not obvious, but they
respond to a political demand to ensure greater representativeness of the EU in the Member States through
administrative decentralization.

IX. Conclusions

This article has presented various facets of the phenomenon of agencification in the European ad-
ministration, explaining the status of agencies within the EU legal order, how they are set up, their internal
organization and funding, their decision-making procedures and how they function. Agencies have also
been classified according to certain categories in order to facilitate a better understanding of their “raison
d’étre”. The challenges faced by the agencies in their day-to-day business have also been presented. The
article has also focused on their relationship with the EU institutions, in particular on the control of legality
carried out by the EU institutions. It has thus been shown that the agencies are far from operating in a legal
vacuum. Instead, they are firmly anchored in the EU’s institutional structure and subject to a strict scrutiny
oflegality by various actors, including the Commission, the Parliament, the EO and the CJEU. Agencification

65 On the evolution of public health policy in the EU, see Kiihn, W., "The social model established by the European Constitution: An
analysis from the perspective of the protection of public health ", International Agenda, Year XII, N° 23,2006, p. 327.
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has succeeded in establishing itself as a new form of mixed administration, not initially provided for in the
Treaties, including the participation of the Member States, hereby promoting the acceptance of EU law by

the latter.

List of agencies mentioned

Name of the agency Acronym Headquarters
Agency for the Cooperation of Energy Regulators | ACER Ljubljana
The Translation Centre for the Bodies of the Eu- | CDT Luxembourg
ropean Union
Centre for the Development of Vocational Train- | Cedefop Salonika
ing
Agency for Law Enforcement Training CEPOL Budapest
Community Plant Variety Office CPVO Angers
Aviation Safety Agency EASA Cologne
Asylum Support Office EASO Valletta
European Banking Authority — EBA AWO Paris (formerly Lon-
don)
Centre for Disease Prevention and Control ECDC Stockholm
Chemicals Agency ABOUT ECHA Helsinki
Defence Agency EDA Brussels
FBO
Fisheries Control Agency EFCA Vigo
Food Safety Authority EFSA Parma
Insurance and Occupational Pensions Authority | EIOPA Frankfurt am Main
Labour Authority ELA Bratislava
Medical Products Agency CMS Amsterdam (for-
merly London)
European Maritime Safety Agency EMSA Lisbon
Agency for Cybersecurity ENISA Athens and Hera-
klion
Prosecutor’s Office EPPO Luxembourg
AESA
Securities and Markets Authority ESMA Paris
Foundation for the Improvement of Living and | EUROFOUND Dublin
Working Conditions
Office for Intellectual Property EUIPO Alicante
Agency for the operational management of large- | eu-LISA Tallinn/Stras-
scale IT systems in the area of freedom, security bourg/Sankt
and justice Johann im Pangau
Office of Justice EUROJUST The Hague
Police Office EUROPOL The Hague
Border and Coast Guard Agency FRONTEX Warsaw
BEREC Office Agency for Support to the | Riga
Agency of
European regulators of the
Electronic communications
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