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| AKTYAJIBHE IHTEPB'TO

«KOHCTUTYLIA —
AKT BNALV HAPOLY>

YACTHHA1

Bidomulil noaimuyuHuil i departcasHull disy, 3acayxceHull wpucm Ykpainu, 00uH i3 agmopie mekcmy
Koncmumyyii Ykpainu, npogpecop Hayiona1vHoz2o yHieepcumemy «Kuego-Moz2uisiHcbka akademisi»
ma nposidnuii ekcnepm Llenmpy Pazymkoea npo gipmyaasHicms ma peaavHicme Koncmumyyii
8 yMO08ax Cy4dacH020 po38UMKYy cychiascmea ma 8idH08/1eHHA KOHcmumyyitiHo2o s1ady 8 YKpaiHi.

» Cb0200HI 6yde iimu moea npo Koncmumy-
yiro YkpaiHu ma npo me, HACKi/IbKU 80HA € OK-
mom ycmaHog4oi 8.1adu Hapody, — pasoM 3
Bikmopowm Jlagpenmiiiosuuem Mycisikoro. [laHe
Bikmope, Ha sawy dymky, Koncmumyyisa Ykpai-
HU, HACKI/IbKU 8UYEPNHO MU MONXCEMO CKA3amu,
WO HAa Cb0200HIWHIU OeHb 60HA € AKMOM He
napsamenmy, He depxcasu, a came Hapoady?

[To-nepure, koM MoBa Wze npo Hamy KoHcTtu-
TYLil0, YACTO TOBOPSTh, 1110 OCh BOHA 6yJia MpUHRHATA
napJiaMeHToM, a Tpe6a 6yJio BAHOCUTH Ha pedepeH-
AyM, TOMy 10 Hapoj Mae 3aTBepAuTH il. CripaBa B
TOMY, L0 B TOM yac, 1996 poky, MU 6y/1M OCTAaHHbOIO
pecny6Jiikoto kosniHboro CPCP, sika sik camocTiiiHa
Jlep:kaBa NPUUHAJIA BJAaCHY KOHCTUTYLI0 He3aJex-
HOI JiepKaBU. MU X He peBOJIIOLiI0 BJIALITOBYBAJIHY,
TOJIi He 6yJi0 peBoJIIOIiHHOI cuTyallii, 1le 6yB eBOJIO-
uitHui npouec. bysa koHctuTynia YPCP, notim BHe-
CeHi 3MiHM y BiANOBiAHI po3ainn i Tak gaui. [lisHime
6y/au 3MiHH, MO/IUBO, By nmam'ataete, y 1995 poui.
ByB NpUWHATHY TaK 3BaHUN KOHCTUTYLiHHUU JOTO0-
Bip, B 0OCHOBI siKor0 6yB TeKcT KoHCTUTYI1i], 2 B HbOMY
B KiHI|i 3a3Ha4eHO: 3MiHU /0 KOHCTUTY11ii BHOCATHCSA

YACOITUC 4 / 2018

BepxoBHo1o Paznorw Ykpainu. [lo-iHmomy Mu 3po6u-
TH He Momu. ToMy, Bce 1ie BifgnoBifae Koncturynii,
BCe Lie HOpMaTUBHO, JeriTuMHO. OHaK, KOJIU MOBa
ije npo Te, wo KoHcTuTylisa Mae 6yTU aKTOM ycTa-
HOBYOl BJIa/]U, TO MA€ETbCA Ha yBa3i, mepu 3a BCe,
BJaZa Hapogy. Tak, y KoHcTuTynil ckasaHo, BiJ iMeHi
yKkpaiHcbkoro Hapoay BepxoBHa Paja npuiimae nio
Koncturyuir. Oui Bci 22 poku miciss npuiHATTS KoH-
CTUTYLii YkpaiHU nmoka3aJy, 10 Bechb 4ac MOBTOPIO-
€TbCs LleH TpariyHuH nporec — Kpyroooir BiAHOCHH
MIiX BJIaZI00 | HAPOZOM — caMe B TAKOMY KOHTEKCTI,
SIKWU Hac BCiX He BJIAIUTOBYE. JleKOJIU KaXyTh: «Jep-
’)KaBOIO 1 HApOZOM», X04a f BBaXKalo, L0 Lie Hempa-
BUJIbHO. bo MM siKpas miAiduuIn 10 MOMEHTY, KOJIU
BXKe € YCBiJOMJIEHHSA B CycHiJbCcTBi. TOMy € CTi/IbKU
po3pob6/IeHUX yXe npoekTiB KoHcTuTynil, cycmijib-
HUX JIOTOBOPIB, MPOMO3HUILii Yy apJlaMeHTi, € BXKe Ha-
BiTbh 3apeECTPOBAaHUN 3aKOHOIMPOEKT, BAPYTE, MixK iH-
muM. Y 2008 poui Tapac CTenbkiB 3apeecTpyBaB 3a-
KOHONPOEeKT «IIpo mopsj0K CKIWKaHHS YCTAHOBUYUX
360piB». A Tenep 3HOBY y NapJlaMeHTi € 3apeecTpo-
BaHUM 1lell 3aKOHONPOEKT. | Bce 1ie y>ke JaBHO CTaJIo
3p03yMIiJIUM He TiJIbKU noJiiTukaM. [losiThku peary-
I0Tb Ha Te, [0 BiIOYBAETbCA Y CYCHiJIbCTBI, i X049y Th

3

Y4Vdll OJOHUITIALMLOHON DULIOOVh MUMIDOHIVAIA



TEMA | BEPXOBEHCTBO ITPABA I TIO I BJIAJIM

«3abUTU» CBOIO TMEPILICTb Y LIbOMy Inpoleci. Ane
06’EKTUBHO € MOTpeba B ToMy, [06 KoHCTUTY1LiA K
OCHOBHUH 3aKOH CyCHIJIbCTBA, SIKLO iI po3riasjaTu
Ha MalOYTHE SIK CEPLEBUHY CYCHIJIbLHOTO JJOrOBOPY,
OyJs1a 3aTBep/KeHa Hapo/IOM.

OL[I BCI 22 POKH MIC/If IPUMHATTA
KOHCTUTYLII YKPAIHH [TOKA3AJIY, IO
BECb YAC [TOBTOPIOETHCA LIEW TPATTYHUHU
[TPOLEC — KPYT'OOBIT BIJHOCHUH MIXK
BJIAZI0I0 THAPOZIOM — CAME B TAKOMY
KOHTEKCTI, AKMW HAC BCIX HE BJIALLTOBYE.

e /lyace dobpe, wjo 8u Yo 4HacmuHy memu 3a-
yenuau. Y KoHmekcmi Yuc/eHHUX mak 36aHUX
empyuyaHb 8 mekcm Koncmumyyii, ska 6yna
nputiHsima 3a Bawor 6e3nocepedHboro yuacmio,
(i 8 nodanvwomy Bu akmugHy yuacms 6paau
3axucmi Koncmumyuyii), mu 3Haemo, wo nio 4ac
00Hiei pesoatoyii, dpy20i ma npomidxcHull nepiod

KOHcmumyuiﬂ 3d3HAea/1d nesHux empy4dHs...

I, 6e3YM0OBHO, Cb0200HI MAEMO YACMUHY CYCNIiNb-
cmeaa, sika 8xce decb OPIEHMYEMbCS 8 MOMY, HA-
CKI/ZIbKU meKcm, sikull Ha daHull yac icHye, chpas-
di Mae 38’5130k 3 HapodoM. BodHouac vacmuna
Jardell, 8 momy yucai gaxisyis, sucmynaroms
Kamez20pu4Ho npomu 8upiuleHHs1 Yb020 NUMAH-
Hs1 Ha pegpepeHdymi. LIJo mu moxHcemo ap2ymeH-
myeamu KOHCMPYKMUBHO 1 JI02IYHO YUM J1H0-
05iMm, sIKi 30Kpema, ik MeHi sudaemucsi, mpoxu
6e3nidcmasHo 2080psAmb, Wo Hapod He 3dam-
Hull npuiimamu KoHcmumyyiio, 32adyrovu Yo-
Mycob 'imaepa, sakull npuiiwos do es1adu yepes
pedeperdymu. Om yomy y Hac 3HAYHA YACMUHA
npodgecitiHozo i noaimuyHoz2o icmebaiwMeHmy
mak 6oimbcst Hapody?

A 6 ckaszaB, Hapo/; caM Ja€e NpuBij A4 nporo. Ha
MO0 JYMKY, Tpeba roBopuTH dyecHo. CnpaBa B TOMY,
110 Y 3arajJlbHOMY KOHTEKCTi 1o noTpi6Ho, abu Ha-
poA BpeluTi-pewiT yxBaauB KoHcTuTyuito?! Y meHe €
LiJla KOHLeNLif, HaJ KO f NpaLow 3apas i, 3BU-
YyauHo, il Tpeba MOBHICTIO i IiylicHO mogaBaTH. OgHAK
crpaBa B TOMY, 1110 HapoJ, IK MiHIMyM NOBUHEH Ha
pedepeHayMi 3aTBEPAUTH LiJb €pKaBH, KA Ma€ Oy-
TH JOCATHEHA 3a JJONOMOTOI0 Jlep>KaBU K IHCTpyMeH-
Ta B pyKax cycnisnbcTBa. HailrosioBHille, 3BU4aiiHo,
KOJIM MY TOBOPHUMO IIP0O HApOJ, pO3YMIi€EMO, 1110 B HAC
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JIIOAM 6i1yI0Th, BOHU HIKOJIM B XKUTTI He 3aMVIIHYTh
Hi B iKy KoHCTUTY1i10, iM OM BHXKUTHU. € MiJIbHOHU Ci-
MeH, IKi BUXKUBaKOTh, MiJIbUOHU JII0/leH TPUMAIOThCS
Ha Cy6Ccuigx, aje 1i JIIOAW — IPOMaJissHYU Halloi Aep-
>KaBU | BOHH € CaMe THMH, XTO CTAHOBUTb I'POMa/JsIH-
CbKe CYCIJIbCTBO, TOGTO € HAMOI/IbIlI aKTUBHOIO YaCTH-
HOIO CyCHiJIbCTBA. Tak 0T, caMe TpoMaZiIHCbKe CyCIi-
JIbCTBO, K CepLeBUHA yCbOI'0 CYyCHiJIbCTBA, HAPOAY,
€ Hal6iabLI aKTUBHOW YacTHHOW0. OT Ha Hel MU 1O-
KJIaJlaEMOocCH i MaEMO MoKJIagaTuce, 1e gecb 10-12%,
CcKaximo, yxke y Hac €. [i Bci «MaiijaHu» Mokasasy,
10 He TiJibKY B KueBi 1,5 MJIH BUHIIIM i JOBEJIH, 1110
BOHM T'OTOBI BiZICTOIOBATH BiJANIOBiJAHI MOpaJbHI Ta
iHmi 3acaau QyHKIiOHYBaHHSA CycHmiJbCTBa, a U B
yciil YkpaiHi ue Bigoysock. Tomy, kosiu MoBa H/Jie Ipo
Te, BAHOCUTH YU He BUHOCUTH Lie HasaraJ, g AyMarlo,
1110 B IIbOMY CEeHCi Tpeba TiJIbKU OJTHE MiIKPECTUTH —
nepej TUM, K BUHOCUTH, BapTO He Jiviie iHpOpMy-
BaTH CYCIiJIbCTBO, aJle 1 pO3:KOBYBaTH, IPOCTillle Ka-
KY4H, IOSICHIOBATH, 11106 Lie TEBHUM YMHOM He CTaJIo
HENpUUHATHUM. lle 3yMOBJIEHO TUM, 110 € YaCTUHA
Jofiel, AKUM Tpeba po3’siCHIOBATH, OCKiJIbKU He BCi
MaloThb IOPUJHUYHY OCBITY, @ MU He MOXXeMO 30BCiM
CIpOLLyBaTHU TeKCT KOHCTUTYIIi], TOX MOsICHEHHS I10-
TpiOHi. 3 orysAAy Ha Lie A X04y 3a3HAYUTH OAHY piu:
dbakTHU4YHO 3apa3 Bxe No4yaBcs BUGOPUMH Ipolec - i
I[e MOKXyTh He TiJIbKM MalOyTHi Mpe3ueHTChKi
BUOOPHU, KOJIU MU CIIOCTEPIraEMo BCIO LI10 KOTOPTY...
3anacHi KaHAUAATH, SKi OCTIHHO GepyTh y4acThb, ajie
i mapJlaMeHTCbKi BUGOpHU. Yaxke Bci 1i Jiijepu nmapriit
«3aHYPUJUCH» ¥ BUOODPH. | TYT fyKe BaXKJIUBUK MO-
MEeHT, MU >KMBEMO II0 CyTi B YMOBax BipTyaJbHOI
Koucrutyuii. Hama KoHcTuTynis € nucanoto, nporTe,
Ha KaJib, BipTyaJIbHOIO, OCKIJIbKU B KUTTI MU 6auu-
MO 30BCiM iHIII MiABaIMHY, HA AKUX QYHKI[IOHYE BCA
cUcTeMa Jlep>KaBHOT0 YIIpaBJiHHA, BJaU i IpaBa.

MOJITHKH PEATYIOTb HA TE, 110 BIJIBYBAETbCS
Y CYCIIUIBCTBI, 1 X0YYTh «3ABUTH» CBOIO
MEPLIICTb Y LIbOMY TPOLEC. AJIE OB'€KTHBHO
€ OTPEBA B TOMY, LJ0B KOHCTUTYIIIA AK
OCHOBHM 3AKOH CYCITIIbCTBA, AKIIIO i
PO3IVISIIATY HA MAMBYTHE SIK CEPLIEBUHY
CYCIILJILHOTO JIOTOBOPY, BY/IA 3ATBEP/KEHA
HAPOJIOM.

e Om y yboMy naai dysce 8ancAU80 OKpec-
AUMU, He Xo4y 8xcusamu nagocHux c/ais, ase,



HanesHo, c8imo2/a510Hy kamezopito Koncmumy-
yii. Bu 3a3Havuu, wo «Hapod NnOBUHEH, 1 Ye J10-
2IYHO, IKWO MU 2080pUMO NPO HAP0O081ad0s,
demoKkpamito, gusHayamu yisb, Memy ma CeHc
icHysaHHs depicasu. Yu mMoxcemMo Mu 2080pumu
8 YboMy KoHmekcmi, wo KoHcmumyyia sakpa3
6u masaa 6ymu omum HA60POM e/neMeHmI8 yK-
paiHcbKoi HayioHa/bHOI idei, npo 5Ky 4acmo
2080pAMb, Wo y Hac ii Hibumo Hemae. BaacHe
HayioHa/bHAa idest sIK CeHC ICHY8aHHS HApody
ma depcasu, maaa 6u i mozaa 6u AKkpas 6ymu
gidobpaxceHa 8 Koncmumyuyii. Yu moxcHa 6 ma-
KoMy pakypci 2oeopumu, sk 8u 2cadaeme?

Ha Mot AyMKy, HaljioHa/IbHA ifjed i chiBBifHO-
LIeHH4 I 3 LJJII0 lep>KaByU — Lie Ti KaTeropii, AKi He
MOXKYTb OYTH BiZJokpeMJieHi oJHa BiJi 0OHOI.

HAIIA KOHCTUTYLIA € IIMCAHOIO, [TPOTE,
HA XAJIb, BIPTYAJIbHOIO, OCKIJIbKU B KUTTI
MU BAYUMO 30BCIM IHIII ITIABAJIMHY, HA
AKX OYHKIIOHYE BCA CUCTEMA
JNEPKABHOT'O YITIPABJIIHHA, BJAAU [ TIPABA.

e Tak, a6co/110MHO N0200XHCYI0Ch.

Y uini fep>xaBu, KoM BoHA GOPMYTIOBATUMETh-
cs1, Ma€e 6yTH BiJloOpakeHa HallioHaJIbHA i/les1, — BCe,
1110 TOB’fA3aHe i3 MOPaJIJIIo, TPAAUIISIMH, KYJBTYPOIO,
€THKOI0, 3 yCciMa pedaMH, AAKi Hac MNpPe3eHTYITb B
JIIOACBKOMY CYCIIJIBCTBI IK YKpalHLIB.

HALJIOHAJIbHA IIES I CTIIBBIAHOIIEHHS if
3 LJLJII0 IEPYKABH — LIE TI KATETOPII, IKI
HE MOYTb BYTH BIJOKPEMJIEHI
O/IHA BIJT O/THOI.

» A He 2ac/10 sikecb, 60 H WYKAOMb 2ACA0
nocmitiHo...

3BuuaiiHo. HaM y»«e BUcTavae 1jux «racesi»! Kon-
KpeTHKa Ma€ 6yTH. | YoMy g KaxKy Ipo BipTya/IbHICTb.
PeanbHe KUTTA NOKA3YE, 10 BJAAJ3, | 4 Lie pa3 Xo4y
NiIKpeC/IUTH, He NOTPIGHO OTOTOXKHIOBATH, 1[0 BJIa-
Jla - Le [ilepaKaBa, Jep)KaBa — Lie MexaHi3M, AKUH BU-
KOpPHUCTOBYE BJIaJia, B CBOIX, K NPaBUJIO, IHTepecax.
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Ha »aJib, 3apas HeMa€e TakKuX, 1106 xo4ya 6, CKaximo,
3a/10BOJIHSIIOYM BJIACHI iHTepecH, IKUMOCb YUHOM
e ¥ moz6aau NMpo iHmMX. Ko MoBa Hje Mpo Jio-
JUHY, TO J0 NPHUKJIAAY, Ti K CyOGCUJii, KyAu BOHU
AayTs? JItoou TPUHUKYIOThCS, JIFOIU NOB’SI3YI0Th Te,
1110 BOHU 3aJIeXHi Bif BJaZiy, TOMY 110 BOHA JAa€ Cy6-
cuii. OfHaK NUTAHHS B TOMY, KyAW UAYTh Li cyMu
cybcuainn?! Hibu gonomaratoTh XKUTH JIOAAM, a dak-
TUYHO — BiJIOYBAETHCS MEePEPO3NOAia OIOHKETHUX
KOUITIB, AKi WAYTb 3HOBY X JI0 KUIIEHb TUX, XTO LI0
BJIAZly TPUMaE B pyKax. lle 1 Bey /10 Toro, 1110 nepiia
ctaTtTa KoHcTuTynil — YKpaiHa € He3aJsiexHa, COLi-
aJIbHa, IPaBOBa, JleMOKpaTU4Ha Jiep:KaBa. BisbMiTh
KO>KHY 13 IUX YOTUPbOX CKJIaJ0BUX, BOHH, Ha >KaJlb,
abcTpakTHi. A peajibHa — OCb Iif, TaK 3BaHa «KHUBA
Konctutynis». Mu 3 BaMu fiIK ¢axiBIli 3HaEMO, 10
YUMaJIo JIto/IeH, i /10 TOTO 3K Hallli KOJIETH, KXY Th, 1110
YKUTTS He MOXKe IIOBHOI0 Mipoto Bijo6paxkaTrch KoH-
cTUTYyLi€. lapyHTe, ase e Ma€ yepe3 KoHcTHuTy1 10
BCe 0/JHO NepesiuBaTucs. K10 MOBa Hjie po Te, 1[0
y Hac He3aJlexKHa Jiep:KaBa, CyBepeHHa Jiep:kaBa, BiJI-
MOBiZJHO, HAMU He MaloTh KepyBaTHu Hi 3 Pocii, Hi 3
BawuHrrony, Hi 3 bproccesto, Hi3BigKU. AKILo e co-
LiaJibHA Jlep>KaBa, TO 3p03yMiJIo, L0 Le XX He HeoJli-
6epasiaM Mae NaHyBaTH B JepiKaBi, AKMH HacaJKy-
€TbCs, 2 GpAaKTUYHO KOHCTUTYLIMHI 3acaZii PO3BUTKY
ekoHoMiku. Kosin MoBa H/ie Ipo NpaBoOBY JiepKaBy, TO
JlapyiTe, ajie B [UX yMOBaX HEMOXJIMBO TOBOPUTHU
npo mpaBa i cBo6ojH, npo pedbopMH, CYAOBY i Tak
Jlajii... Y Hac Maca npo6JieM, siKki FoBOpSTb MPo Te, 1110
BCe 1ie MOKHU 110 abcTpakuisa. YoMy s 3a3Ha4MB paHi-
11e, 1[0 MM MaEMO He 3a06yBaTH, 10 3HAaX0UMOCh yKe
B nepeBU6opyoMy cTaHi. Tomy 1110, mepui 3a BCe, ye-
pe3 3aco6u MacoBoi iHpopMalii noTpi6HO AOHOCUTH
NPOCBITHULBKI iZei, AKI JonoMararwThb JIAAM po3i-
OpaTHCcs B CyTi OTOr0 BChOT'0 JKUTTSA. 3HAETE, CKIIbKU
3aco6iB MacoBoi iHpopMallii B pykax Jitofiel, siki xo-
4yThb IX BUKOPUCTATH 3 3a3zaJeriib BiJOMUM HaMi-
pOM, y>Ke HaB'sI3yI0Th HaM: HYMO, 0GrOBOPIOMTE MHU-
TaHHA: a IKMWA KaHAUZAT HaWOiJblIle MiIXOAUTb —
ollel TaKW#, TOU «pyaUi», TOU lje AKUUCH | Tak Jadi.
A MoBa NoBMHHA UTH 30BCiM MPO iHIlle, 1 IPO Te, 1110
JIJIsl MOYAaTKY B 11bOMY IMPOIieci, KOJIM MU TOBOPUMO,
110 BiH BXKe MOYaBCd, JIIOJU MalOTh NOCTAaBUTHU IH-
TaHHA co6i: «B AKil feprkaBi g1 X014y KUTH?».

AK g yKe cka3aB, B OCHOBI yCbOTO IIbOT'0 IPOLIECY
Ma€ OyTH IpoMaJIsiHCbKe cycnisibcTBo. BoHo dopmy-
€TbCS, BOHO He € Ille TaKUM, sike 6 3000B’s13aJ10, CKa-
XiMo, 6y/1b-IKy BJIaAy AOTpUMyBaTHUcs KoHcTUTyii,
aJie Mpe3uIeHTChbKi BUBGOPU MOXKYTh MOCHPHUITH PYy-

5
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Xy 10 TPOMa/IsIHCbKOTO CyCIIiZIbCTBA, siKe OyAe ceplie-
BUHOIO YChOTO CYCIiJIbHOTO npo1ecy. I Mato Ha yBa-
3i, [0 MOXKe 3’IBUTHUCH JIIOJWHA, i g XOTiB 6 1[bOTO,
sKa MpoJiyKyBaTUMe Lo ifer0. Hacamnepe, nie Moxe
3AiMCHUTHCh HAUG/IMKUUM YacoM, HACTYITHOTO POKY,
OCKIJIbKH Bii6yAyThCs ABO€E BUGOPIB... ] 0B Ha po-
60Ty cbOro/iHi, M06a4yMB 3HOBY Ha 6ir6bopAi racio —
«AHTUKOPYNIiHHUUN CyA...», s MOAYMaB, 10, MOXE,
3HOBY ifiest IOCTPOKOBUX MapJiaMeHTChbKHUX BUOOPIB
3’aBuJIacs. f 710 TOTro, [0 MOXJIMBi BUGOPHU i OCTpO-
KOBI, aJie, eplil 3a BCe, HEO6XiTHO CTaBUTH NMUTAHHS,
i xoTisock 6H, 06 XTOCH i3 KaHAWUATIB Lie 3pOOUB i
HamnoJIir Ha uboMy. Taky JitoAUHY Tpeba 06paTH, sika
pO3M0YHe BiIHOBJIEHHS KOHCTUTYI[iHHOTO JIaAy Bif-
noBifHO A0 KoHcrtuTyuii. PasoMm i3 BigHOBJIEHHSAM
KOHCTUTYIIHOT0 J1aJly MOTPi6HO MOBHICTIO 3pO0OU-
TU peBi3ito, HacamIiepe/, 3aKOHIB, sIKi B HaC € aHTH-
KOHCTUTYLiHHUMU. [lOBHOBakeHHs NpPe3UIeHTa,
NOBHOBa)KEHHA IapJlaMeHTy, NOBHOBakeHHs1 Kaobi-
HeTy MiHicTpiB, Bcix opraHiB, sfiki o6upawTbcs, BCi
iHCTUTYTH Tpeba NPUBECTH Y BiAnoBiaHICTb A0 KoH-
CTUTYLI.

MU [TOBUHHI HE 3ABYBATH, 1110 3HAXOAUMOCH
YKE B [IEPE/IBUBOPYOMY CTAHL
[ HATIOYATKY ITPOLIECY, KOJIM MU TOBOPUMO,
110 BIH BXKE [10YABCA, JItOAU MAIOTb
[TOCTABHATH ITATAHHA COBI:
«B AKIA JEPKABI A X04Y XUTHU?»

« Bikmope J/lagpeHmitiogu4y, 8 YbOMy NAAHI,
wo nompi6bHo, w06 Mu supiwuau npobaemy gip-
myaavHocmi Koncmumyyii? Bubopu, ouegudHo,
«3acAinAMmMb HKOAU 0Yi» HAWUM KAHOUOd-
mam, 60 80HU bauams Memy, 1Ka 00CA2AEMbCS,
KO/1U MU CMAB8UMO KpANKy Nic/s1 /21084 «81a0a».
Ane snada He 04151 mozo, wob6 ymeepdicysamu
demokpamiio, a 0151 IKUXOCb C80IX NePCOHANb-
Hux yiaetl. Ak 8 miti cumyayii, ska 3apas € 8 Yk-
paiHi, 3HO8Y JHC MAKU, MU MAEMO AKMUBHE 2PO-
MAOJSIHCbKE CYCNibCcmeo, MU MAEMO At00ell, SKI
gorwea/u 3a YKpaiHy i eowroms 3apas, € CiM'i,
sIKI empamuu c8oix pidHux i 6ausbKux. Ak no-
e€dHamu, 3 00H020 60Ky, Y10, MeHi 30aembcsl, do-
Cumb ACKpAso BUPANCEHY 80/1H0 CYyCNiAbCmad,
80,110 HApoAdy, Wob Yybo2o Hapody esada cnpas-
di npayreanaa 6 YkpaiHi, i oye 6aicavHs noi-
MUYHOI 8epXi8KU, 1 HE MA0 HA Y8431 KOHKPEMHO

YKPAIHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

mux, Xmo 3atimMae cbo2o0Hi nocadu, a mux, K
Bu ckazaau, wo e ybomy ko.s10860pomi nepe-
6ysaroms, ixHE 6AXCAHHA NaHy8amu 0151 C80ix
iHmepecis? Akuil iHcmpymenmapitl, okpim, 38u-
yatiHo, makoi IHpopmayitiHo-npoc8iMHUYbKOT
po6omu, Bu 6auume? bo, 3H08Y 3 maku, IKWo
He 3Halldembcsi oyiei AHOOUHU HAUOAUNCYUM
yacoMm, Wo nocmasums NUMAHHSA NPO 8i0HOB-
JIEHHS1 KOHCmumyyitiHozo aady... Hazgimy, 6y0b
J1ACKa, 3apas mi nepuiovyepz2os8i Kpoku, 30kpema,
SKI Maau 6 6ymu opieHMupoM 04151 AKMUB8HUX
2pomMadsH, wWob Habau3umu moii CmaH 83aemo-
dii Mix akmueHuUM Hapodom I mumu, Xmo Mo-
JHce timu 8 NoAIMuky.

Taky JitoAuMHYy Tpeba IyKaTH B MepILy 4epry, i
no cyTi By BifjioBijlaeTe Ha NUTaHHS, SIKe 1[OWHO NO-
CTaBUJIM. AKTUBHI I'pOMaJiiHU MalOTh JJis cebe 1en
BipTya/IbHUH, MOKH 1110, 06pa3 AepaBH, IKUH BOHU
X04yTb MaTH, ajie BiH Ma€ 6YyTH GJIM3bKHUM [JI0 TOrO,
mwo B KoHcTuTynii Hanucano. O6pas3 uiei Baagy Mae
OYTH Ha OCHOBi OTOTO JIep>KaBHOTO «KiCTAKY», IKUH
TYyT BUNMCAHUH, SKUM MAa€E KepyBaTHCH 1A BJaja.
AKTUBHMH IPOMaJISTHUH, a llle Kpalle Ta Jobpa Jac-
THHA POMAJSHCHKOTO CYCIiJIbCTBA MAalOTh AJis cebe
BU3HAYUTUCh, IKy BOHU XO4yThb MaTH AepxaBy. YoMy
s1 TOBOPIO «11106», 51 61 XOTiB, 11106 Ha 036POEHHS OTa-
Ka aKTHBHA YacTHHA rpoMafisiH 6paJsa izew — Bijg-
HOBJIEHHS] KOHCTHUTYIIIHHOTO JaJy.

Y LUIT IEPAKABY, KOJIM BOHA
OOPMY/IIOBATUMETBCH, MAE BYTH
BIZIOBPAYKEHA HALIIOHAJIBHA IIEA], — BCE,
110 [TOB"A3AHE 13 MOPAJLJIIO, TPAZMLIAMY,
KYJIbTYPOIO, ETUKOIO, 3 YCIMA PEHYAMY,
AKTHAC ITPE3EHTYIOTD B JIIO[ICBKOMY
CYCII/IbCTBI K YKPAIHIIIB.

« [[e dobpe cihopmynbosaHa, meHi 30aemucsl, idest
8 YbOMY N/IAHL

[ BXXe 3p03yMiJio, 1110 Tpeba 3pO6UTH NOBHY peBi-
3it0. MoxkHa €061 yAIBUTH, 1[0 NPUXOAUTH HA NOCALy
[Ipe3ujeHTa JItOJUHA, IKA He TiJIbKY HIlJa 3 UM rac-
JIOM, a siKa Bifjpasy, NpuHLIOBIIY, Mojasna A0 Bepxos-
Hol Pasu 1jisly HU3Ky MpOEKTIB 3aKOHIB MpO CKacy-
BaHH{ [IeBHUX I10JIOXKEHD, 1 Jie 11 TIOBHOBaXKeHHS CKa-
COBYIOTbCSI, HUHIIIIHI, aJie IKi € aHTUKOHCTUTYLiHU-



MY, ajie BOHHU €y [Ipe3uieHTa, Jie BiH «He Jli3e» y eKo-
HoMiky. One Bce € 6a3010, Ha AKil 3a ABa, TPU POKU
OyZe miroTOBJEHHWH OTOM CyCNiJIbHHUNA JIOroBip, i
MOTiM Ha OCHOBI IIbOTO CYCIiJILHOTO JIOrOBOPY a60
caMa MeTa Oyje 3aTBepAxeHa pedepeHAyMOM, abo
noBHIcTIO yxke Bca KoHctuTynisd. Lle Bxe MexaHisM —
SIKUM ULIAXOM iTH. lle Mae 6yTH 4iTKUH IJIaH pyXy,
Iepll 3a BCe 10 HOPMa/IbHOTO KOHCTUTYLIIHHOTO 1ALy,
SIKILIO LIbOTO He 3pOOUTH, TO Lie Bce 6y/ie HOBTOPIOBA-
Tucs. [IpuiifyTh, BUGEPYTh HACTYNHOTO, O6y/1b-KOTO,
BiH X csJle Ha Ti caMi pedi. | 3HaeTe, KaXKyTh, CKiJb-
KW MOXXHa Ha Ti cami rpabJi HacTynaT, i po3yMHi
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‘ AKTYAJIBHE IHTEPB'IO

iHKOJIM TeX Ha 1 rpabJii HacCTynalTh, ajle HacTymna-
I0Th, 00 He HarMHaTHCs, 106 Li rpabsi B3ITH A0
pyk. Bce 1ie y»xe MU 3HaEMo, IpoTe BpaxoByBaTH i He
HAcCTyIaTH, TOMy 10 Bce 6yze nmoBTopioBaTUcs. Le
Ha/I3BUYallHO HEeNPUEMHA piy — TOBOPUTHU IO Te,
110 HAC YEKaE, Te caMe, a TO i riplile HAC YeKaE, AKILO0
MU He OyfeMO WTH TakuM LsxoM. basow and Ha-
IIMX HACTYIIHUX KPOKIB 10 HOpMaJIbHOI'0 MeXaHi3My
Jlep>KaBHOTO yIpaBJiiHHA | MpaBa Mae 6yTH BiIHOB-
JIeHHS1 KOHCTUTYLIMHOro JiaZy, iHIIOro LIIAXY He-
Mag, iHakIle Bce 6y/ie MOBTOPIOBATHUCH i IbOTO TiJb-
KU 1 4eKaloTb Ti, XTO PBEThCH 0 BJAaJU.

TpaHckpunT nigroTyBana:
XpuctnHa CJTIOCAPYYK
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Binnem BEPIAT

/ topuanyHnin cekpetap KoHctutyuiHoro Cyay benbrii,
HayKoBWi1 CniBpOBITHWK JIEBEHCHKOrO KaTOMMLBKOIO YHIBEPCUTETY

ABSTRACT

The article aims at analyse the significance

of the concept of "rule of law" in the Belgian
Constitutional Court’s practice and highlighting some
present day challenges to the Constitutional Court’s
position as a guardian of the rule of law.
Despite the fact that explicit reference to the “rule of law”
in the case law of the Constitutional Court is rare, it constitutes
for this Court an unwritten constitutional principle underlying
other principles, in particular the principle of legal certainty and
the principle of proportionality, the latter both in the review of
the division of powers and even more so in the review against
the principle of equality and the other fundamental rights.

The article raises the problem of the existence existence

of many overlapping human rights documents, both national
and supranational, should only lead to a more extensive
protection, but in reality, they often lead to confusion,

as the human rights’ interpretation and application might
differ between national and supranational constitutional
judges. The Constitutional Court systematically aims

at providing legal certainty in this field, and at avoiding
Jjudgments by the ECHR and the EC] finding a violation,

by interpreting the human rights laid down in the

Belgian Constitution in light of the interpretation of the
Convention and the Charter by the ECHR and the ECJ.

Key words: rule of law, constitutional court,

legal system of Belgium.
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BEPXOBEHCTBO INPABA
Y TPAKT/IL
KOHCTUTYLIMHOTO
CYLY BEJTBII

AHOTALIA

Memoto yiei cmammi € ananaiz 3Hauywocmi KoHyenyii
«sepxoseHcmea npasa» 8 npakmuyi Koncmumyyitinozo Cydy
Benveii ma suceim/erHst 0esikux cb0200HIWHIX BUKAUKIG

y disavHocmi KoncmumyuyiiiHozo Cydy 5K 3aXucHuKka
gepxoseHcmea npaea. [lonpu me, wo npsime NOCUAAHHS

HA «8epX08eHCMB0 Npaga» y npeyedeHmHoMy npasi
Koxncmumyuyiiinozo Cydy € pidKicHUM, B0HO cCMAHO8UMb

04151 ybo2o Cydy HenucaHull KOHcmumyyiliHuli npuHyun,

Wo /1excums 8 0CHO8I [HWUX NPUHYUNIB, 30KpeMda npasosoi
susHayeHocmi i nponopyitinocmi, dea ocmaHHix npuHyunu
3aCMoco8yomMbCsl MAKOXC NPU KOHMpOAI 3a po3nodinom
N0BHOBANCEHD, | KPIM Yb0o20, nid Yac nepe2asady npagosux
akmie Ha npedmem dompuMaHHs npUHYUNy pisHocmi ma
iHwux pyHoamenmanvHux npas. Cmammsi nopywye npooaemy
icHysaHHs 6azambox doKymeHmie 3 npas A00UHU, SKi
Hak/1adawmuscsi 00uUH Ha 00H020, IK HAYIOHA/IbHUX, MAK

i HaOHayioHabHUX, Wo Yacmo npu3eodums 00 NAYMAaHUHU,
OCKIbKU MAYMAYeHHs ma 3acmocy8aHHs npas AH0uHU
HayioHaAbHUMU Ma HAOHAYIOHANbHUMU KOHCMUMyYitiHuMu
cyddsimu Mmoxcyms gidpizHsamucs. KoncmumyyitiHuti cyo
cucmemamu4Ho npazHe 3abe3neyumu Npasosy 8U3HAYEHICMb
Y yiii cpepi, a makosw yHukHymu cydosux piweno €CIL/I

ma €sponeticbko2o cydy 3 BUSHAHHSAM NOPYUeHb Ha OCHO8I
PO3YyMIHHS npas N0duHU, sukaadeHux 8 Koncmumyyii beaveii,
6 ceimai maymavenus ECII/ ma €CC Kongenyii ma Xapmii.
Karouoei cnosa: sepxoseHcmso npasa, kKoHcmumyyitiHuli cyo,
npaeosa cucmema beaveii.



BCTYII

qua «BEpPXOBEHCTBO MpaBa» € L[eHTPaJbHOI KOH-
LEeNIi€l0 K IPU CTBOPEHHI KOHCTUTYI[iIMHUX CY-
JiB, Tak i B IX I0IeHHIH AisJIbHOCTI, BOHU piJiKO 3ra-
JYIOTb NpO Lie ¥ CBOIM NMpaKTHLi, OCKIJIBKK pajlle
CXWJIbHI MOCUIATUCS HA OUIbLI KOHKPETHI KOHCTH-
TYLilHI IpaBuUJa, 0 JleTali3yI0Th BKa3aHy 3arajb-
HY KoHIenuito. MeToro 1€l r[y6)1il<aui'1'1 € aHaJsi3
3HA4YyU[0CTi BKasaHoi KoHUenunii B npaktuli Kon-
ctutyniiHoro Cyay besbrii Ta BUCBIT/IEHHS JleIKUX
CbOTOJHIIIHIX BUKJIMKIB cTaTycy KoHcTUTyLiliHOTrO
Cyny K 3aXxMCHMKA BepXOBEHCTBA MIpaBa.

L.ICTOPIA

1. BIJ{ <HE/JOTOPKAHHOCTI 3AKOHOJABCTBA> 10
/0ro MEPELVISIAY HA BIATIOBIAHICTD KOHCTHTY-
L{1i TA MDKHAPOJHUM IOTOBOPAM

1. OkpiM TiIyMauyeHHA 3aKOHOJABCTBA y BiAIo-
BifHOCTI 3 KOHCTUTYLiEW,? BOHO 3a/MIIaNocs «He-
JIOTOPKaHHUM» a60 CyBepeHHUM axk 10 1971 poky,
koJsiu KacaliiiHu# cyz NoCTaHOBUB, 1110 YUHHUH MiX-
HapoAHUU JOroBip, «3a caMO0 NPUPOJOI0 MixKHa-
POAHOrO NpaBa, BCTAHOBJIEHOI'0 AOrOBOPaMU», MA€E
nepeBary i Haj, nonepe/HiM, i Haj Ni3Hille NPpUKAHSA-
THUM 3aKOHOJABCTBOM. TakMM YMHOM, KOXKEH 3arajib-
HUM i aiMiHICTpAaTUBHUY Cy/] TOBUHEH BiIMOBUTHCS
BiJl IOTO 3aCTOCYBaHHS Y BUNAJKy BUHUKHEHHS Ta-
Koi cynepednocti.’ llei miaxis npuiiHATO Ha3BMBa-
TH Ju@y3HUM nepeaasidom.

2. locunarounck Ha npaio «Pedepasicm», Po-
6ept BAJIIHTEP, kosiMiHii npe3uieHT GpaHIy3bKoi
Conseil constitutionnel (1986-1995), cnpaBe B0
BKa3aB Ha /JIBi IPUYMHU KOHCTUTYLiMHOTO Nepers-
Ay 3akoHozascTBa B ClIIA, a came: 0XopoHa TOHKOTr0O
6asaHcy Mixk Pesnepaniero Ta wWraTaMu i 3aXUCT oc-
HOBHUX NpaB oco6u.*

[ls1 mpans € OHOBJIEHOIO BePCi€lo NPOMOBH, IPOroJIOLIEeHO] Ha KOH-
depenuii, npucssyenit 25-tii pivauni KoncrurynifiHoro Cyay
Pecny6uiku CioBeHis, 1o Bigoysnacs B buiesii y yepBHi 2016 poky.
Cass. 20 April 1950 (Waleffe), Pas., 1950, 1, 560, with conclusions by
L. CORNIL.

Cass.27 May 1971 (S. A. Fromagerie Franco-Suisse Le Ski), Pas., 1971,
I, 886, with conclusions by W. ]. GANSHOF VAN DER MEERSCH.

R. BADINTER, Préface, S. BREYER, La Cour supréme, [Amérique et
son histoire, Paris, Odile Jacob, 2011, 10-11.
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KoHcTuTyLiiHUN nepernisa], 3aKOHOAABCTBA B
Besnbrii 6yB BUKJIMKAaHUU TUMHU K NMPUYMHAMM, Bif-
MIHHICTb HoJiirajia Jiylle B TOMY, 110 Lie OBHOBa-
»KEHHS OYJI0 HaZJaHO He KOXXKHOMY Cy[ly, @ BUKJIIOUHO
KoucrutyuiiitnHomy cyny. lle Mogens yenmpasizosa-
H020 KOHcmumyyiiiHo2o koHmpoJio Kenb3eHa, B AKil
BU3HavyaJbHa MiCil — Iie, FTOJIOBHUM YUHOM, 3aXUCT
OCHOBHHUX TpaB i cBo60/.°

3. fk Tinbku cy6’ektu denepatii (y benbrii: rpo-
MaJiy Ta perioHH), HajiJieHi 3aKOHOZABYMMH MTOBHO-
BA)KEHHSIMH, BUHUKJIU OPS1/| 3 IeHTPaJIbHUMU (TOO-
TO $eJlepa/IbHUMU) OpraHaMH Jiep>KaBHoOi BJlajiu, po3-
NOAi/ MOBHOBa)KeHb MiXK HUMHU 3yMOBUB HeoOXif-
HICTb KOHTPOJIIO 3a IX 3aKoHOoAaBCcTBOM. Y 1980 poui
KonctuTtyuieo® pyHKIiI0 KOHTPOJIIO 32 PO3NO/iOM
NOBHOBa)X€Hb MiX OpraHaMy BJaJU Ta Neperisny
iX HOpM, 1110 MalOTh CUJIY 3aKOHY, 3aKpinyieHo 3a KoH-
CTUTYLiHHUM Cy,zLOM,7 AKHU He BBAXKAEThCS YaCTHU-
HOI0 CyZI0OBOI BJIaJiH, 1 MOJIOBUHA 4YJIEHIB IKOTO € KO-
JIMIIHIMU NapJlaMeHTapsAMU. MeTa noJisiraja B 3a6es-
NedyeHHI €AWHOrO0 MiAX0AY NpHU 3/iMCHEHHI KOHCTHU-
TYLLIHHOTO TJIyMayeHHs y CIpaBax, 110 CTOCYITbCA
NOBHOBaXKEHb OpraHiB BJjaju desepasbHOr0O piBHS
Ta cy6’eKTiB pegepariii.

4. Okpim uiel nepwoi micii KoncrurtynifiHoro Cy-
Zly, HOro IOPUCAMKIIA 3rojloM Oy/a HollMpeHa i Ha
BiZIMOBiAHICTL 3aKOHOJABCTBA npasam i ceo6odam
oco6u. 3 1988 poky KoHctutyniiinuit Cyn HafiieHU i
NIOBHOBA)XEHHSIM KOHTPOJIIOBAaTU AOTPUMAaHHSA CTa-
Ter 101 11 (mpuHUUI piBHOCTI Ta HeAMCKpUMiHaLiT)
i 24 (npaBo i cBo6oza ocBiTH) KonctuTyuii, a 3 2003
poky ropucaukuisa Cyay 6ysna posliMpeHa Ha yBechb
Poszgin 11 («Benbriiini Ta ix npaBa») Konctutyuii 8, a
TakoX Ha ctarTti 170, 172 i 191 (npUHUMNU 3aKOH-
HOCTI Ta piBHOCTI Yy NOJAATKOBUX IMTAHHAX, a TAKOXK
3axucT iHo3eMiB).?

Between 1985 and 2018, the Court delivered 4404 judgments, 507
of which concern the division of powers between the federal State,
the Communities and the Regions. All other cases relate to rights
and freedoms.

Now Article 142 of the Constitution.

Then still called the “Court of Arbitration”: constitutional provision
of 29 July 1980 (Moniteur belge, 30 July 1980, 2" edition); changed
to “Constitutional Court” by the constitutional provision of 7 May
2007 (Moniteur belge, 8 May 2007, 3rd edition).

Constitutional provision of 15 July 1988 (Moniteur belge, 19 July
1988).

Special Majority Act of 9 March 2003 (Moniteur belge, 11 April
2003, 1% edition).
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Kpim toro, Koncturyniiinuit Cyg cyTTEBO 306i/1b-
muB cepy CBOro KOHTPOJIIO Y ClipaBax Mpo Mpaaa i
cB060/Y, 11I0 BUIIMBAIOTh 3 KOXKHOI'O 3 LIUX JBOX PO3-
mvpenb pucauknii Cyay. [lo-nepiie, BiH BUpiNIUB
TayMaduTy ctaTTi 10 i 11 KoHcTUuTywil y noegHaHHI
3 yciMa npaBaMHu i cBo60ogamMy, 3akpinyieHuMu B KoH-
crutynii, '’ y MixkHapoiHO-TIpaBOBUX HOPMaX, 060B’A3-
KOBUX sl Besbriil! a6o B 3arasbHMX NpHMHIKIAX
npaBa,'? ocKinbKH He Moxe 6y TH JOMyCTUMHM, 106U
MeBHa KaTeropis oci6 6yJsia HempaBoMipHO Mo36aBJie-
Ha rapaHTiy, 0 HafawThcd KoxkHoMmy. [laii, Cya ex
officio BuT/IyMauuB noJioxkeHHs Konctutynii y noeg-
HaHHI 3 MiXKHapOAHO-NIPAaBOBUMM MOJIOXKEHHAMH, 060-
B'I3KOBUMHU A1 Besbril, 1110 rapaHTyBaJk aHaJI0Tiy-
i npaga i co6ozau.

5. [lg mojBiliHA TexHiKa T/IyMayeHHs KOHCTUTY-
LiHUX HOPM Yy MOEJHAHHI 3 MOJIOXKEHHSIMU MiXHa-
POAHUX JOTOBOPiB Ma€ 6araTo nepeBar, TaKUX K MO-
JlepHi3zalis 0J0XeHb PO OCHOBHI npaBa B KoHcTH-
Tyuii Besbrii, 6araTo 3 skux AaTyoThcsa 1831 pokowm,
i BpaxyBaHHs JIrokceMOyp3bkoi Ta CTpac6yp3bKoi
npeleJeHTHOI NPaKTUKKU B pilleHHax KoHcTUTyLiN-
Horo Cyzy.'* HesBaxkarouu Ha Te, 0 KoHCTUTYLiHHMI
CyZ He € KOMIIETEHTHHUM 6e310ocCepelHbO Neperis-
JaTU MiKHapoJHi JoroBopu, HOro mpakTUKa TJIy-
MayeHHS1 KOHCTUTYLiMHUX MMOJIOXKEHb Y OEHAHHI 3
LIMMHU [JOTOBOPAMH 3/iIHCHIOETHCA NapaJieIbHO Nps-
MOMY Ieper/saly 3aKOHOAABCTBA 6y/b-IKUM 3arasb-
HUM 4M aJIMiHICTpaTUBHUM CYZOM Ha NIpeAMeT HOoro
BiITOBIAHOCTI Mi2KHAapOJAHUM JOTOBOpPaM MpsAMO] Ail.

TakuM 4YMHOM, JJ1s 3a6e3NeYeHHs] BignoBigHO-
CTi 3aKOHOJABCTBA MDXXHApPOAHUM JOTOBOpPAaM iCHy-
I0Th ABi OKpeMi cucTeMu nepeBipku: Judy3HUH ne-
perJisj 6e3nocepeJHbO Ha NpeAMeET BiANOBIAHOCTI
3aKOHOJZ@BCTBAa MiXKHAapOJHMM J0TOBOpaM Ta LIeHT-
pai3oBaHUN KOHCTUTYLiIHHUU KOHTPOJIb. 3 METOIO
BUDpilIeHHS NPOGJIEMU MOXKJIUBOIO «y3TO/KEHHS 0OC-
HOBHUX IIpaB» 6yJ10 BHeCEHO 3MiHU [0 CreliaIbHOT0
3akony [Ipo KoHnctutyuiinuii Cya: Koad nepeg cy-
JIOM CTaBUTbCA NMUTAHHA NPO MOPYIIEHHSA 3aKOHO-
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" CCno. 23/89, 13 October 1989, B.1.2.

CCno. 18/90, 23 May 1990, B.11.3; even if an international treaty
is not self-executing: CC no. 106/2003, 22 July 2003, B.4.2.
CCno.72/92,18 November 1992, B.2.1.

CCno.136/2004, 22 July 2004, B.5.3-B.5.4.

JletanbHime auB. : A. ALEN, ]. SPREUTELS, E. PEREMANS and
W. VERRIJDT, “Cour constitutionnelle de Belgique”, in R. HUPPMANN
en R. SCHNABL (eds.), La coopération entre les Cours constitution-
nelles en Europe. Situation actuelle et perspectives, Wien, Verlag
Osterreich, 2014, vol. 1, 293-347.

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA
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JlaBYMM aKTOM pyHaMeHTaJbHOro NpaBa, rapaHTo-
BAHOTO MOBHICTI0 a60 YacTKOBO, aHAJOTIYHUM 4U-
HOM, i mosioxkeHHsIMU po3ainy Il Konctutyuii, noso-
>KEHHSIMM €BpOIecbKoro abo MiXKHapoAHOTO mHpa-
Ba, CyJ NOBMHEH CNOYaTKy HalpaBUTH CIpaBy [0
KoncrutyuitHoro Cyny AJis nonepeHbOTo pillleHHs
L1010 BiAMOBIZHOCTI 3aKoHYy HopMaM Posginy 11 Kon-
CTHTyL[iT.lS Jlune nicnsg HeratuBHOI Bignosiai KoH-
ctutyniiiHoro Cyay Ha NUTaHHA NP0 KOHCTUTYIiN-
HICTB, Cy[i, 110 HallpaBUB 3BEPHEHH, MOXe Ieperd-
HYTH 3aKOHO/ABYMH aKT Ha Bi/IMOBiAHICTb HOTO NO-
JIOXKEHHSIM €BPONENCHKOro YW MiXKHApoOJHOTro mpa-
Ba. Taku# e aJIrOPUTM, 110 BCTAHOBJIIOE MOPAAOK
KOHTPOJII0O HOPDMAaTUBHUX aKTiB, OYB NMPUHUHATHH i
dpaHLy3bKUM 3akoHOAaBLeM. lle dpaHIy3bKe 3a-
KOHOJZ|aBYe peryJIlOBaHHS INPU3BeJO [0 BiZlOMOro
pimenHs Cyny CnpaejsiuBocti y cnpaBi Melki and
Abdeli, B kit Cyn BU3HaB Bi/JIOBiIHICTb, 3a MEBHUX
YMOB, NMUTAHHSI «prioritaire de constitutionnalité»
NIPMHIMIY TOBHOTO BIJIMBY npasa €C.1°

2. [IPAME TIOCUJIAHHA HA «BEPXOBEHCTBO I1PA-
BA» Y IPELEEHTHIW ITPAKTULI KOHCTUTY L[IU-
HOT'0 CYAY € IOCUTD PIIKICHUM

6. Konctutyuiiinuit CyJ piiko BKa3ye Ha «Bep-
XOBEHCTBO IIpaBa» y CBOIH mpenefleHTHIA NpaKTHUL.
Mo>xHa BUAITMTH YOTUPU THUIU TAKUX MIOCUJIAHbD.

(I) Mo-nepiue, Cyn mocuaBcsa Ha aKTUYHE 3HA-
yeHHs ‘UEtat de droit”, migkpecaw004y, 1[0 He TiJb-
KU Ti, KHMU KepylOTb, ajie ¥ Ti, XTO KepYE, € BiANOBI-

15 Article 26(4) of the Special Majority Act of 6 January 1989 on
the Constitutional Court, inserted by the Special Majority Act of
12 July 2009 (Moniteur belge, 31 July 2009, 2nd edition) and com-
plemented by the Special Majority Act of 4 April 2014 (Moniteur
belge, 15 April 2014, 15 edition).

EC] 22 June 2010, Melki and Abdeli, C-188/10 and C-189/10: na-
LioHa/IbHI cyiM a60 TPUOYHA/IU 3aJULIATHCA BIIBHUMU Yy INpa-
Bi (I) 3BepraTucsa go Cyay cnpaBeAJiMBOCTI 3a MONEpeJHIMU BU-
CHOBKaMH, Ha 6y/b-IKOMy eTali NMpoBa/KeHHs, sike BOHH BBa-
’KalOTh JOLIJIbHUM, HaBIiTh Nic/A 3aKiHYeHHS MPOMIDXHOI npole-
JlypH pO3IJIsily KOHCTUTYLiHHOCTI 6y/ib-IKOTO IUTAHHS, SIKe BOHU
BU3Hauuu HeoOxigHuM (II) 3aificHroBaTH 6yAb-sKi 3aX0/11, HEO6-
XifiHi A/ 3a6e3Me4eHHs] TUMYacoBOro CYAOBOTO 3aXMCTy IpaB,
Ha/JJaHUX B Mexax paBoBoi cucteMu EBpornelicekoro Corosy, i (111)
He 3aCTOCOBYBATH, HANIPUKIHLI Takol NpOMIXHOI NpoLeAypH, Ha-
LioHa/IbHe 3aKOHOZAABCTBO, AIKLO0 BOHU BBaXKAlOTh, 10 lLie CyIe-
peunTb 3aKkoHOABCTBY EC. fKI0  HaliOHA/IbHE 3aKOHOAABCTBO
BIIPOBA/IXKYE 3000B’A13y104i M0J10:KeHHS JUpeKTUBHU E€C, 3aCTOCOBY-
€TbCsl YeTBepTa yMOBa, a caMe OOOB'I3KOBe HallpaBJIEeHHS [0
Cyay cnpaBeJI/IMBOCTI MATAHHS PO YMHHICTh TaKoOi AUPEKTUBHU.
See W. VERRIJDT, “Should the EU Effectiveness Principle be Applied
To Judge National Constitutional Review Procedures?”, in X (ed.),
Liége, Strasbourg, Bruxelles : parcours des droits de 'homme —
Liber amicorum Michel Melchior, Liége, Anthemis, 2010, 543-571.
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JaJIbHUMU Nepef 3akoHOM. [Ipucary ciif posymitu
SIK yPOUHUCTY 3asiBy NPO Te, 1110 0c06a, fAKa 3/iHCHIOE
Jlep>kaBHY BJjafy, 6yze AOTPHMYyBaTUCS 3aKOHY; caM
daxT, o dopmysnroBaHHA 0il[iHHOT KOHCTUTYI[IHHOT
NpUCATY 3BepHeHe 10 KopoJisi, He MoXe 3BIJIbHUTHU
NpUXUJIbHUKA pecnyO6Jiikd BiJi 3000B’A3aHHA CKJIa-
CTU LI0 IPUCATY, AKOI BiH BU3HAE CBOIO BIpHICTh
icCHyw4ill JepxaBHIA CTpPyKTypi, BuU3HadyeHid Kon-
crutynien.’

(1) /lpyre 3acTocyBaHHS MPUHIUIY BepXOBEH-

cTBa npaBa CyznoM € Ge3nocepejHiM HACTIAKOM Iep-
moro. Lleit npyHLMI BUMarae AOCTyny 10 NpaBOCYA-
I8 o Toro, mo6 3a yci mopylieHHsl, BUMHEHI Jlep-
)KaBHYMMHU OpraHaMHy, HACTyIUJIa BiAIIOBIAANBbHICT,
BKJIIOYAIOYM BiJIOBIAA/bHICTD 32 1030BaMU [0 Jep-
»KaBHMX OpTaHiB Npo BijKoAyBaHHA 36UTKiB.!’

(III) Tpete 3acToCyBaHHSI MPUHIUITY BEPXOBEH-

cTBa npaBa KoHctutyuiiinuM CyzfoM € NpsIMHUM Ha-
clliikoM Apyroro. JlocTyn A0 mpaBoCyAs caM Mo cobi
He € ZIOCTaTHIM: Hioro epeKTUBHICTh BUMArae Bif cu-
CTeMU MPABOCYAAA BiAMOBIJHOCTI MEBHUM BUMOTaM.
1]i xapaKTepUCTHUKH, NOB’A3aHi 3 BEpXOBEHCTBOM IIpa-
Ba, CTOCYIOThCS 3aCHYBaHHS TPUOYHAJy i BUSHAYEH-
HA Horo cTpykTypu Aktom Ilapnamenty,?’ npas Ha
HaJIeKHUH CyZ0BHi npouec,?! npuHIUIIB Cyf0BOI
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[}

CC no. 151/2002, 15 October 2002, B.3.2: “The Belgian State is
governed by the rule of law. One of the characteristics of the rule of
law is that the leaders are subject to the law”.

CC no. 182/2008, 18 December 2008, B.5.3; no. 19/2011, 3 Feb-
ruary 2011, B.4.2: “The right of access to the courts, which is an
essential aspect of the right to a fair trial, is a fundamental right
in a State governed by the rule of law”. See also CC no. 18/2012,
9 February 2012, B.9.2; no. 139/2012, 14 November 2012, B.13;
no. 48/2015, 30 April 2015, B.18.1; no. 108/2015, 16 July 2015,
B.11.3; no. 13/2017, 9 February 2017, B.11.1; no. 62/2018, 31
May 2018, B.79.3.

CC n° 99/2014, 30 June 2014, B.14. lleit Bunasok nepejdayan
Bi/JIIIKOZlyBaHHS 30UTKIB 4epe3 NpaBONOpPYLIEHHS, BUNHEHEHE
BuIMMU cygaMu. Koncrutyuidauil Cys 3a3HavyuB: «Yepes Hedo-
nycmumicmos nopyueHs, ki Mojicyms 6ymu 84uUHeHi cyoom ocmaw-
HbOI iIHcmaHyii ma nepegipeHUMU HASIBHUMU NPABOBUMU 3ACO6AMU,
npaso ocobu, sika 88axcAe, WO 80HA NOCMPAXAaad 8HACAIOOK ma-
KUX NopyuweHb, MAe 8U3HAYA/NbHe 3HAYeHHs1 8 depiicasi, 8 sKill na-
Hy€e 8epxogseHcmeo npasa». OHaK BUXOASUHU 3 Cy[l0BOI iepapxil Ta
NpUHLMIY npaBoBoi Bu3HaueHocTi KoHcrutyuiuui Cyn yTou-
HUB, L0 JIMLIe cepio3He NOpYyLIeHHs € JOCTATHIM AJIsl CYAy HUXK-
yoi iHcTaHLii, 1106 BU3HATH QaKT HOro 3anofissHHSA OJHUM 3 BU-
LIUX CYAiB.

CCno. 62/2018, 31 May 2018, B.15.3.

CCno.202/2004, 21 December 2004, B.27.6; n0.105/2007, 19 July
2007, B.11.1; no. 107/2007, 26 July 2007, B.7.1; no. 22/2008,
21 February 2008, B.7;n0.98/2008, 3 July 2008, B.7;n0.201/2011,
22 December 2011, B.12.1; no. 178/2015, 17 December 2015,
B.77.2: “The rights of defence and the right to a fair trial are fun-
damental rights in a State governed by the rule of law” These judg-
ments all involve the principle of equality of arms and the right to

an adversarial trial. YACOIHC 4 / 2018

| BLI PEJAKLIT

BOKAaTCbKOI TAEMHHULL,
(“pleine juridiction”),?* npaBa Ha epeKTHBHe BHKO-
HaHHA OCTATOYHUX CY/JIOBUX pillleHb,? | mpaBa Ha Te,
o6 OCTaTO4YHi Cy/10Bi pillleHHS He CTaBWUJIKCh Iif
cyMHIB.2® SIKIIO y3araJbHUTH, «8 O0eMOKpaMuuHiil
depacasi, de saadaproe 8epxogeHCMBO npasd, NPuH-
Yunoso 8axcaueo, ujob cyou i mpubyHaau 8UKAUKAIU
dosipy epomadcbkocmi ma cmopiH nid yac cydo8oz2o
po3aaady»*’

He3aJIeXHOCTi Ta 6e3CTOPOHHOCTI,? JOTPUMaHHA aj-

i, moBHOI ropucAMKLIl cyziB

3 omiAAy Ha 3a3HavyeHe, aJBOKAaTH TeX Bimi-

rpalTh HAZABAXKJIUBY POJib y 30epekeHHI BepXOBeH-
cTBa npasa.’® Bepyuu /10 yBaru ixHwo poJib i ixai npu-
Bisiel, 3aKOHOZaBeLb MOXKE, Y 3B’I3KY 3 [[MM, HaKJ1a/a-
TH Ha a/IBOKaTiB IIeBHi 3000B’s13aHHA Ta BiAoBiga/b-
HicTb y cdepi HaslexHOrO 371ilicHeHHs paBocy .2’

(IV) YeTBepTe 3Ha4YeHHs] BEpXOBEHCTBa IpaBa

B npeueseHTHIiN npaktuyi KoncruryniiHoro Cyay
CTOCYETbCSI «OCHOBHUX NPUHLUNIB 6esbrificbkoro
NPaBOBOTO MOPAAKY», TAKMX AK nozia Baaau,’ He-
00XifiHicTb ony6JiiKyBaHHSI 0QilliMHUX JOKYMEHTIB,
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CC no. 67/2013, 16 May 2013, B.7.2; no. 74/2014, 8 May 2014,
B.7.2; no. 103/2015, 16 July 2015, B.11.2; no. 138/2015, 15 Oc-
tober 2015, B.26; no. 152/2015, 29 October 2015, B.12.2;
no. 153/2016, 1 December 2016, B.9.2; no. 87/2018, 5 July 2018,
B.17.2.

CCno. 126/2005, 13 July 2005, B.7.1-B.7.2.: /Jas mozo, wo6 6ymu
CYMICHUM 3 hyHOaAMeHMaAbHUMU hpuHYunamu 6easveilicbkoi npa-
80601 cucmemu, akm ckacysaHHs npogeciiiHoi npusinei mae 6ymu
062pyHMOBaHULl NepeKOHAUBUMU ap2yMeHmamu i 6ymu cygopo npo-
nopyitiHum’”.

CC no. 78/98, 7 July 1998, B.9-B.10; no. 25/2016, 18 February
2016, B.37.1.

CC no. 122/2012, 18 October 2012, B.6; no. 56/2014, 27 March
2014, B.5; n0.87/2018, 5 July 2018, B.19: “The right to an effective
enforcement of definitive judicial decisions is one of the fundamen-
tal attributes of the rule of law”. See also CC no. 28/2019, 14 Feb-
ruary 2019, B.11.

CC no. 177/2005, 7 December 2005, B.23; no. 6/2009, 15 Janua-
ry 2009, B.3.10; no. 199/2009, 17 December 2009, B.8. See also
CCno. 172/2008, 3 December 2008, B.20; no. 107/2011, 16 June
2011, B.7.1; no. 9/2012, 25 January 2012, B.13.2; no. 160/2013,
21 November 2013, B.10.1; no. 113/2015, 17 September 2015,
B.8.2: “Even when legislating with retroactive effect, the legislator
cannot, [...], at the risk of infringing one of the essential principles
of the rule of law, bring into discussion judicial decisions that have
become final’.

CC no. 157/2009, 13 October 2009, B.3.1; no. 123/2011, 7 July
2011, B.8.1; no. 155/2011, 13 October 2011, B.3; no. 3/2016,
14 January 2016, B.10.1; no. 29/2017, 23 February 2017, B.9.1;
no.53/2017,11 May 2017, B.11.1.

CCno.53/2017,11 May 2017, B.21.4.

CCno. 41/2018, 29 March 2018, B.3.

CC no. 67/2013, 16 May 2013, B.7.2; no. 74/2014, 8 May 2014,
B.7.2; no. 103/2015, 16 July 2015, B.11.2; no. 138/2015, 15 Oc-
tober 2015, B.26; no. 152/2015, 29 October 2015, B.12.2: “The
principles of judicial independence and the separation of powers
are basic attributes of the rule of law”.

Vavdl OJOHUITIALMLOHON DULOOVh UMMIDHIVAIA
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nepil Hi>k BOHU HabKUPaOTh 060B’SI3KOBOT'0 XapaKTe-
py Aasa cychiabcTia,’! mpaBa JMOAMHM, TPUHIUIN
piBHOCTI Ta HeAMcKpUMiHaLii®Z, npaBo o6UpaTH Ta
6yTu 06paHum.>3

3. «BEPXOBEHCTBO [TPABA» € HEITMCAHUM
KOHCTUTYLIIMHAM TTPUHLIMIIOM [ ®YH/IA-
MEHTAJIbHUM ITPMHLIUIIOM

7. [loyecHu#t cyansa KoHcTuTyLiiHOro Cyay Ha-
MK CaB, L0 LieH Cy/| pO3IJIsAA€ BEPXOBEHCTBO IIpaBa 1K
eJleMEHTapHUN HeNMCaHUW KOHCTUTYLiHHUI NpPUH-
LIMII, @ TaKOXK QyHAaMeHTaJbHUN PUHLIUI, KUK Je-
>)KUTb B OCHOBI IHIIUX IPUHIUIIIB, 30KpeMa IPUHLU-
Ny NMpaBOBOi BU3HAYEHOCTI Ta NPUHLUIY NPOIOp-
nifiHocTi.3* MM Ay>ke KOPOTKO 06roBOPUMO 3aCTOCY-
BaHH#A 000X LUX NPUHLUMIB y 6araTtiii npaktuui Kon-
ctaTyuiiHoro Cyny.

a. [[puHIMI PaBOBOI BU3HAYEHOCTI

8.1. IlpuHnMn npagosoi su3HavyeHocmi — He-
Bi'eMHUi1 aTpu6yT BepxoBeHCTBA NpaBa, > 1o noJIs-
ra€ B TOMY, abu JIl0JU MOIJIU NlepeA6adyaT IpUauy-
Hi Hacigku cBoix Aii.3® Ipunyun 3akonnocmi y kpu-
MIHA/NbHUX chpasax suxodums 3 idei, Wo «KpUMiHa/1b-
He npaso No8UHHO 6ymu chopMy1bo8aHe 8 MepMIHAX,
SIKI 3a6e3ne4yoms KOXHCHOMY MOXCAUBICMb 3HaMU npu
nputinsimi piwieHHs1 Wodo cnocoby 81acHoi nogediHKU,
YU € maka nogediHka KapaHoio I, AIKWO mak, mo sike
came nokapaHHs 6yde 3acmocoeaHo. Bin sumazae 8id

31 ¢C no. 106/2004, 16 June 2004, B.3.2.: “Bearing in mind that pub-
lication is an essential condition for the binding effect of official
texts, the ability of each person to take cognizance of those texts
at any time is a right that is inherent in the rule of law, since such
cognizance permits each person to comply with them”. See also CC
no. 149/2017, 21 December 2017.

CC no. 17/2009, 12 February 2009, B.10.3. This principle is part
of the ordre public : e.g. CC no. 8/2012, 18 January 2012, B.15.5.:
“The principle of equality and non-discrimination is not, [...], simply
a principle of good legislation and good administration. It is one of
the cornerstones of a democratic State governed by the rule of law”.

33 CCno. 187/2005, 14 December 2005, B.5.1; no. 130/2006, 28 July

2006, B.6; no. 87/2014, 6 June 2014, B.3.2; no. 136/2015, 1 Oc-

tober 2015, B.9; no. 80/2010, 1 July 2010, B.5.1; no. 169/2015,

26 November 2015, B.4: “The right to vote and the right to be elec-

ted are fundamental political rights in a State governed by the rule

of law”.

L. P. SUETENS, “De invloed van het Arbitragehof op het grondwet-

telijk recht”, R.W,, 1993-94, 1317-1318.

CCno.106/2004, 16 June 2004, B.3.2.

36 Hanpuxkaag : CC no. 49/1996, 12 July 1996, B.3.8. More recently:
CCno. 61/2018, 31 May 2018, B.22.3.

34

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

0p2aHy 3akoH0dasyoi 81adu 8kasysamu doCMamHbso
KOHKpemHUMU ma 3po3yMIiAuMU mepMiHamu, ujo 3a-
6esnevyloms NpUHYyuUn npaeoeoi eusHaveHocmi, sKi
dii 0cobu € KapaHuMu, MaKum YUHOM, WobU, 3 00H020
60Ky, ocoba neped 84UHeHHsM Yux 0ill Moaaa 6 chep-
wy 3pobumu HaAeMCHy OYIHKYy mo2o, IKIi KpUMIHAbHI
HacaidKku 8 pe3yabmami HaCMaHyms, a, 3 iHWo20, —
enesHuUMucsl, Wo He HAdmo 6azamo 3aexcamume 8id
poscydy cyddi (cydosoi duckpeyii)». Ilix BnBoOM cy-
Jl0BOI IPaKTUKK EBPONENCHKOr0 CyAy 3 NMpaB JIIOJU-
Hu KoHctutyniiaui Cya 3 2005-2006 pokiB jormo-
BHUB BJIACHY NPaKTHKy HACTYMHHUM MipKyBaHHSIM:
«0dHak npuHyun lex certa He 3a60poHsie 3aKOHOAas-
YoMy opeaHy Hadasamu cyddi negHy c8060dy po3cydy
yepes 3a2a/1bHUll Xapakmep 3akoHodascmaa, 11020 3a-
cmocogHicmb o WUpPoKo20 Ko/1d cnpas ma esoyito
JisiHb, Wo nidas2aloms NOKAPAHHION.

YMoBa npo Te, 1[0 MPABONOPYIIEHHsI Ma€ 6yTU
YiTKO BU3HAYE€HO 3aKOHOM, BUKOHYEThCA TOJI, KOJIHU
ocoba Moxe JiisHaTHCA 3 GpopMy/nIOBaHHS BiJNOBiA-
HOTrO [0JIOXKEHHH i, AKI0 He0OXiAHO, 32 JONOMOTO0
TJyMa4yeHHs cyay, ki Aii Ta 6e3/isa/1bHICTh IpHU3Be-
AYTb 10 NPUTATHEHHA i1 0 KpUMiHaJIbHOI BifnoBi-
JaJIbHOCTI.

Jluiie NUIIXOM BUBYEHHSI KOHKPETHOTO MOJIO-
>KeHHS KPUMiHQJIBHOI'O0 3aKOHY MOXXHAa BU3HAYHUTH,
6epy4u [0 yBaru eJeMeHTH CKJIaJy NpaBoONOpYyLIeH-
Hs, 3a fIKi lepef6ayeHO MMOKApaHHSA, YU € 3arajbHi
TepMiHH, BUKOPUCTAHI 3aKOHOJJaBYMM OpraHoM, Ha-
CTI/IBKM PO3IJIMBYACTI, L0 MOPYWYIOTb MPUHIUI
3aKOHHOCTI y KpUMiHa/JbHMX CripaBax».’’

8.2. [IpuHUMD HE3BOPOTHOCTI Jiil 3aKOHIB € 3a-
raJbHUM npuHIMnoM npasa.’® He 6epyuu g0 yBaru
KpuMiHaibHi 3akoHy,>® TymMauni 3akonu® i patudi-
Kytoui 3akoHu, Konctutyninai Cy nocTaHOBJISIE:

«HezgopomHicmb 0ii 3aKOHI8 € 3aN0BIHCHUKOM,
npu3Ha4eHuM 011 HedonyujeHHs pudu4Hoi Hegu3Ha-
yenocmi. lleli 3ano6incHUK suMazde, wjob amicm 3aKo-
Hy 6ye nepedbauysaHum i docmynHum, wjobd arduHa
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Hanpukaaz : CCno. 1/2016, 14 January 2016, B.5.3.
CCno.7/1997, 19 February 1997, B.4.6.

The Constitutional Court applies Article 7 of the European Con-
vention on Human Rights and Article 15 of the International Cove-
nant on Civil and Political Rights.

KoHctutyuiinuit Cys nepeBipsie UM Tak 3BaHUU TJIYMayHUU 3a-
KOH J1ICHO € «3aKOHOM, IKW{ HaJJa€ 3aKOHO/aBuYOMY M10JI0>KEHHIO
3HaueHHs, fIke Y HbOMY 3aKJIaZjaJ0Ccsl 3aKOHOZAABLEeM NpU Horo
NPUKHATTI i ike MoXKe 6YTH OGI'PYHTOBAHO HaZlaHO». B TOM ke
yac, «HeJJoNyIleHHs] peTPOCIeKTUBHOI /il 3aKOHIB He MoXe OyTH
JOCATHYTO JiMlle TUM (GaKTOM, 1[0 3aKOH 3 PeTPOCIEeKTHBHOIO
Jli€l0 npeJCcTaBASEThCS K TIyMadyHUi 3akoH» : CC no. 102/2006,
21 June 2006, B.5.2.
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M024a pOo3yMHO nepedbavyumu HACAIOKU MO020 YU iH-
wo2o JisiHHs. 360pomHs dis eunpagdaHa auwe 8 mo-
My 8Unadky, AKWO0 80HA € HEOOXIOHOW 015 JoCsi2HEeH-
Hsl Memu 302a/1bH020 iHMepecy.

AKuo, Kpim mozo, 8us81€mbcs, Wo Mema abo
Hacaidok 360pomHboi dii nossizae y enausi Ha pe3y/ib-
mam cyd08020 po32a50y 8 Ne8HOMY HANPAMKY a60
8 3anobizaHHi 8UpPiWEHHK CYyOOM NE8HO20 NUMAHHS
npasa, xapakmep po32/4sHymoz0 npuHyuny 8uMazdae,
Wobu 8UHAMKO8I 06cmasuHU abo nepekoHausi nid-
cmasu 3a2a/1bH020 iHmepecy sunpasdosgyeaiu empy-
YAHHA 30KOH00a84020 Op2aHy, AKUU NOpPYywye, 3a pa-
XYHOK 00Hiei kamezopii epomadsiH, npoyecyanvHi aa-
paHmii, wo nponoHyomucs KoxcHomy». !

HapemuTi, 3akoHO/jaBUMi aKT y KOAHOMY pasi
He MIOBMHEH MOPYLIYBAaTHU OCTATOYHI pileHHs. Ko
K caMe TaKol € HOro MeTa, TO lje NMOpyLIyBaTUMe
cratti 10 i 11 KoHcTHTy11ii, M036aBJIsAI0YU TEBHY Ka-
Teropir oci6 mepeBar oCTaTOYHHUX pillleHb, SIKi He
MOXYTb OyTH NeperIsgHyTI 3a )XOAHUX 06CTaBUH. «l]e
00UH 3 OCHOBHUX NPUHYUNIE 6epxX08eHCMaa npasax.*

32i0HO0 3 nomouHoW npeyedeHMHOW npakmu-
ko KoHcmumyuyiiiHozo Cydy, apaymenmu, ujo cmocy-
rombucs auwe 6100dxcemHoi cihepu, 6iablie He MOKHCYyMb
06rpyHmogyeamu 3860pomHio 0it0 npagogux akmie.*

8.3. B npuHuuni, 3aKoHoJaBYMil opraH 3060-
B’fI3aHUN pO3MIAAaTU NPU NPUUHATTI HOBUX HOPM
3aKOHOZABCTBA, YU HEOOXiJHO ab0 YU JIOLIIbHO BKJIIO-
YaTH [0 IX CKJaAy nepexifiHi noaoxeHHs. «/Ipunyun
pisHocmi ma HeduckpumiHayii nopyulyemucs auule 8
momy sunadky, Akujo nepexidnuii nepiod a6o xic tiozo
gldcymHicmb npuzeodums 00 8IOMIHHOCMI 8 Nnogo-
dyceHHI 3 006010 6e3 po3yMHO20 06T DYHMYBAHHS, A60
SAKWO NPUHYUN 30KOHHUX OYIKY8aHb HAOMIPHO nopyuly-
emovear».** Take mae micye, AKWO «3aKOHHI OUIKYBAHHS
KOHKpemHoi kamezopii oci6 He sunpasdaHi 6e3 6ydb-
SKUX NepeKoHIUBUX nidcmas, Heob6xidHUX 015 3a2anb-
HO20 iHmMepecy, Wo NOACHIIMb 8idcymHicmb nepexio-
HO20 nepiody, scmano8.1eH020 041 ix 6aaza».*

41
42
43

Hanpuxuag : CCno.77/2015, 28 May 2015, B.4.1.

Hanpuxuag : CCno. 107/2011, 16 June 2011, B.7.1.

CC no. 54/2015, 7 May 2015, B.13. See also CC no. 1/2015, 22 Ja-
nuary 2015, and European Court of Human Rights, 3 September
2013, M.C. and others v. Italy, as well as CC no. 131/2015, 1 Octo-
ber 2015, B.13 (“The budgetary objective invoked during the par-
liamentary travaux cannot release the legislator from its obligation
to guarantee for every person the right to lead a life in keeping with
human dignity when a foreign national needs urgent medical atten-
tion”).

Hanpuxuag : CCno.41/2016, 17 March 2016, B.10.

Hanpuxuag : CC no. 86/2015, 11 June 2015, B.4.6 (violation as in
several judgments).
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b. HeBnvHHe nijHECEHHS TPUHLUIY
NPOIOPL{IAHOCTI

9. Mlig, TakuMm 3arosioBkoM [I. MapTeHc, nouec-
Hui npesujieHT KoHctutyuitinoro Cyay, omucaB y
1992 poui nijHeceHHsI IPUHLUIY NPOMOPLINHOCTI B
(ny6siaHOMy) npaBi.* [Ipu6.1M3HO Yepes YBEPTH CTO-
JIITTA OPUHLMI NPONOPLiMHOCTI MILHO 3aKpinuBCs
y npeneaeHTHiN npakTtuli KoHctutyuiiitHoro Cyay,
0CO006JIMBO CTOCOBHO IpaB i cBo60A 0cobU, a TaKOXK
111010 PO3MO/iJay BJaJHUX TOBHOBAXKEHD.

10.1. Ha gymky Konctutyniiinoro Cyay, «npuH-
LU NPONOPLiHHOCTI BJACTUBUMN 6yIb-IKOMY 3/iH-
CHEHHIO NIOBHOBaXKeHb», !’

10.2. lle¥t mpuHIUI 3a60POHSE OYIb-IKOMY HOP-
MOTBOPYOMY OpraHy 3/1iliCHIOBAaTHU CBOI MOBHOBAXKEH-
Hfl TAKMM YUHOM, 1100 iHIIMM OpraHaM CTaJjo HEMOX-
JINBO 260 Ha/IMIpPHO Ba>XKO e(peKTHUBHO 3/i1ICHIOBATH
CBOI TOBHOBa)keHHs.*8

Ockinbku gidcymHicms cnignpayi, y 3B’I3Ky 3
sikoto Crienjia/IbHUM 3aKOH Npo iHCTUTYLiHHY pedop-
My CTaB BUMaraTHh 060B’sI3KOBOT'0 CIiBpOGITHUIITRBA,
He CyMicHa 3 NPUHIIMIIOM NPOMOPIiHHOCTI, BJacTU-
BUM 0Oy b-IKOMY 3/|iiCHEHHIO BJIQJJHUX NIOBHOBA-
*keHb, Cy/l MOXe MepeBipUTU AOTPUMaHHS 3060B’s-
3aHH#A YKJIaJaTH yroJy npo cniBpo6itaunTeo.* Ak-
1110 NOBHOBAXKEHHS JiepKaBu Ha dejiepajbHOMY piB-
Hi Ta cy0’eKTiB deepallii nepecikatoTbcs B TaKii mi-
pi, 110 BOHU GiJibIlle He MOXKYTb 3/liliCHIOBaTHUCS 6e3
B3a€EMHOI CIiBHpalli, HApUKJIaJ, BHACAIJOK TEXHO-
JIOTIYHUX pO3pO6OK, 3aKOHOJABUUH OpraH mnopy-
IIUTh NPHUHIMUII TPONOPLIHHOCTI, AKILO BiH 0HOCTO-
POHHBO NPUMMe NPAaBOBI aKTH 1040 LIbOTO NUTAHHS,
HaBiTb fAko CrneniaibHUNA 3aKOH NPO iIHCTUTYLiHY
pedopMy He nepenbdavyae 3060B’A3aHHSA Y 1IbOMY BU-
NaJIKy YKJIaCTH yrojy Npo crniBpo6iTHULTBO.>

llle fo npukHATTA CneniasbHOro 3aKOHY HpoO
Kouctutyninuuit Cyn y 2014 poui, kosan KoHcTuty-
uiHui Cyz 6yB HaliieHUH KOMIIETEHII€l0 3 epeBip-
KM BiZITOBiIHOCTi 3aKOHO/JAaBCTBA MPUHLUIY 8i0daHO-

46 p MARTENS, “Lirrésistible ascension du principe de proportion-
nalité”, in Présence du droit public et des droits de I'homme.
Meélanges offerts a Jacques Velu, Brussels, Bruylant, 1992, 1, 49-68.
Hanpuknan : CC no. 168/2004, 28 October 2004, B.5.3;
no. 172/2006, 22 November 2006, B.8.

Hanpuxuag : CCno. 116/2009, 16 July 2009, B.8.

Hanpuxuag : CC no.40/2012, 8 March 2012, B.5.

CC no. 132/2004, 14 July 2004, B.6.2; no. 128/2005, 13 July
2005, B.6; no. 163/2006, 8 November 2006, B.3-B.4. See also CC
no. 158/2013, 21 November 2013, B.17.7.
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cmi gpedepayii,> 3akpinnenoro B crarti 143(1) Kon-
crutynii,>? Koncruryniiinuii Cyn Be 3acBifdyBaB
CBOIO MOBAry A0 LbOro NPUHLHUIY, TIyMayadyu Horo
y MO€JHAHHI 3 NPUHLUIIOM PO3YMHOCTi Ta mpomop-
iMHOCTI, Ha/IaBIIM 1[bOMY MPUHLIMIY TAKOI X Baru,
K i IPUHIMIY NponopLiiHoCTi.>

KoHctutynitnuii Cyg Tako 3aCTOCOBYE NPUH-
LJMI IPONOPLiHHOCTI, KOJIK 3aKOHOZABYMH OpraH Io-
TNIOBHOBaXKeHb ! a60 KOJIU BiH PO3I/IA/A€ MUTaHHS, YU
MOXYyTb OYTH BKa3aHi MOBHOBaXXeHHS MPUUHATHU-
MU, NIepeBipsAI0YY YMOBHY, 3a IKUX MOJIOKEHHS, IPUK-
HATI HOPMOTBOPYHMM OpPraHOM I03a MeXaMH HOoro
MOBHOBaXKEHb, MAIOTh JIMlIEe He3HAYHUH BIJIMB Ha
byHKuil, aKi 3A1MCHIOE IHIIMHA HOPMOTBOPYHM OpraH.

10.3. [IpuHIMI MPOMOPIIHHOCTI He TUIBKU 06-
Me)Xy€e MOBHOBaXXeHHSl 3aKOHOJAaBYMX OpraHiB ra-
tione materiae, ane i ixHi NOBHOBaXkeHH4 ratione loci:
yepe3 CYyTHICHUN XapaKTep CIPUSHHS PO3BUTKY KYJIb-
TYpH, IOBHOBA)XEHHS, 110 CTOCYIOTbCA LIbOI'O MMUTAaH-
HA, MOXKYyTb MaTH HaCJiJiKY 11032 TEPUTOPIELO, 3a AKY
Bi/|IOBi/la€ HOPMOTBOPYUI OpraH CHiJIbHOTH; IPOTe
I[i MOTeHLilHI eKcTepUTOpiasbHi ePpeKTU «He MoO-
BUHHI NepHKOXKaTH KyJbTYpPHIN nosiTuui iH1oi

rpomazu».>>

11.1. [IpyHUMO OPOMOPLIMHOCTI BiJirpae Bax-
JIUBY POJib, HABiTh Gi/IbIILY, Hi*)K IPU KOHTPOJIi 3a Mo-
ALJIOM BJaJy, y nepeBipLi BifIoBiJHOCTI 3aKOHOaB-
CTBa NPUITHUIY PiBHOCTI Ta iHIIUM QyHIaMeHTalb-
HUM IIpaBaM; KiJIbKICTb CYyZ,0BUX MPOLECIB i3 LIUX MU~
TaHb ckaagae 92 % Bijg yciel npaktuku KoHCTHUTY-
uiiHoro Cyay.

11.2. x i B npeyeAeHTHIN NpaKTULi EBPOIEN-
CbKHUX CyJiB i BULUX CYAIB HALliOHAJILHOIO PiBH4, Cy-

51 Gee the Articles 1(3°) and 26(1)(4°) of the Special Majority Act of
6 January 1989 on the Constitutional Court, inserted by the Artic-
les 47 and 48 of the Special Majority Act of 6 January 2014 (Moni-
teur belge, 31 January 2014, 1% edition).

L5 ctarTs nepenbaydae: «[Ipy BUKOHAHHI CBOIX TOBHOBaXKeHb ¢e-
JlepasibHa JlepxaBa [i cy6’ektu desepanii]| filoTh 3rigHo 3 NpUH-
LUIIOM BigzaHocTi (JosiibHOCTI) defepanil, 106 3ano6irTi KoH-
duikTy iHTepeciB».

«[IpuHLIMN desepasbHOT JIOSJIBHOCTI [...] 03HAYaE, 1110 KOXKeH 3aK0-
HOJlaBellb 3000B'13aHNUM, BUKOHYIOYM CBOI BJIACHI TOBHOBAXKEHHS,
3a6e3neynTH, 06 Horo BJjacHi Ail He po6UJIY HEMOXKIUBUM a60
Ha/ITO CKJIQJIHUM 3/1ilICHEHHSl OBHOBAXEHb iHILINX 3aKOHOAABUUX
oprasiB» : CC no. 119/2004, 30 June 2004, B.3.3; no. 97/2014,
30 June 2014, B.4.5. See also CC no. 98/2015, 25 June 2015, B.30.3;
no. 21/2016, 18 February 2016, B.12.

>4 fAx y pimensi no. 95/2005, 25 May 2005, B.26.

55 (C no. 54/96, 3 October 1996, B.7.2.

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

52

53

JLOBUH INepersj, 3 3aCTOCYBAaHHSM NPHUHLUIY Hpo-
NOPLIMHOCTI 4YacTo € 3aKJIYHHUM eTaloM IIpU po3-
/I TUTaHHA JOTPUMaHHA IPUHLUIY PIBHOCTI Ta
HeucKpUMiHanii,*® iz yac axoro KoHcTuTyniiHmi
Cyn po3risijiae, 4 3aci6 Ta HOro HaCJiJIKH, a TaKOX
Croco6u, BUKOPUCTaHi A1 34,00y TTH 11UX 3ac06iB, Ie-
pebyBaOTh B pO3yMHil nponopuii 0 MeTH, 1110 nepe-
caipyetbes. Cya Bxe noyaB popMyBaTH NpeLefeHT-
Hy NPaKTHUKY 3 LbOTO MUTAaHHA Yy CBOEMY MepUIOMY
pillleHH] Mpo NPMHLMN piBHOCTI ¥ HeAucKpUMiHaLl.>’
Y npomy pitenHi Cyz noctaHoBUB: «Cyd He 30608°513a-
Hull oyiHreamu gionogidHicmsb abo 6axcaHicms 3aco-
6y, BCMAH08.1€H020 3AKOHOM. 3aKOHOOas84ull op2aH no-
BUHEeH su3Hauyumu, Kl 3acobu HeobxidHO excusamu
04151 docsieHeHHs nocmaeseHoi memu. [...] Cyo He nosu-
HeH po3easdamu numaHHs [...] yu moxcHa docsiemu me-
mu, 51Ky nepeciidye 3akoHodas4a 8.1adda, 3a donoMo-
2010 iHWUX npasoesux 3acobie».*® Ha macts, Cyz BigMo-
BUBCH BiJ L€l AYMKHY, aJKe BULEeBUKJIaJleHa OLjiHKa
HaCIpaB/li € YaCTHHOIO TecTy npomnopuiiHocTi.>® Cyx
TaKOX MMOCTAHOBUB, L0 «BIH HE MAE MUX JHCE MONCAU-
gocmell OyiHKU, SIKI € y 3akoH0dasu0z0 opzaty»,*® ane
TakKi apryMeHTH CTaJlu 3apa3 [yxKe piakicHumu. Kpim
TOTO, TEPMiH «OYEBUIHUI» («OUEBHUHO») 3HAYHOIO
Mipor 3HUK 3 Jekcuku Cyny. Bce ckasaHe CBijYUTH
npo 3ailicHeHHs CyZoM 6i/blI KOMIJIEKCHOTO Iepe-
ISy 3a MPUHIIMIIOM IPONOPLiHHOCTI, a He Npo Mo-
BepxHeBUU Mifxif Ao uiel AissbHocTi. BuMora npo-
nopuifiHocTi paKTUYHO HesIBHO BUKJAJleHA y CTaT-
tax 10 Ta 11 Korctutynii.t!

11.3. dxk yxe 6ys0 3ragaHo Buie (N2 4), Kon-
ctutyniinui Cyn taymayutb ctartti 10 i 11 KoH-
CTUTYL] y noeAHaHHI 3 yciMa npasamu i ceobodamu,
rapaHTOBaHUMMU MiXKHApOAHHMMU JOTrOBOpaMH, 060-
B’SI3KOBUMHU 1151 besibrii, i T/IlyMauuTh 0OCHOBHI IpaBa,
3akpinieHi B KoHCTUTY1ii y TO€AHAHHI 3 TOJ0KEHHS-
MM MiXKHapOJHHUX JAOTOBOPiB, 060B’sA3K0BUX AJs be-

56 3rozoM, Jie Lie JOpeYHO, 3aCTOCOBYETbCS TeCT MOPIBHSJIBHOCTI,
aHaJIi3yI0ThCA NOCTaBJIeHa MeTa, LiJb 1 BiANOBIAHI KpUTepii pos-
pi3HEeHHA.

CCno. 23/89, 13 October 1989, B.1.3: “[...]; the principle of equality
is violated if it is found that there is no reasonable degree of pro-
portionality between the means employed and the aim pursued”.
CCno. 23/89, 13 October 1989, B.2.7.

Hanpukaaz : CC no. 16/2005, 19 January 2005, B.6.2 (regarding
the restriction of the right to respect for private and family life
enshrined in Article 22 of the Constitution): “[...] since this aim
may also be achieved in a manner that is less harmful to those
concerned [...]".

Hanpukaag : CC no. 121/2009, 16 July 2009, B.14.6. See also CC
no. 157/2005, 20 October 2005, B.7.2; no. 18/2015, 12 February
2015, B.5.

CC no. 40/2003, 9 April 2003, B.23.2; no. 88/2004, 19 May 2004,
B.27.
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Jbrii Ta aHasoriyHux 3a cdepoto fii. XapTis ocHOB-
HUX npaB EBponelicbkoro Cow3y, EBpomnercbKa KOH-
BeHIJid 3 MpaB JJUHU Ta Mi>KHapoAHUHN MaKT MpPOo
rpoMa/IssHChKI Ta MOJIITUYHI NpaBa € HaillyacTile 3a-
CTOCOBYBaHMMH Mi>KHAPOJHHUMU KOHBEHLIIMU 3 IPaB
moguHu. Ha BigMiny Big KoHctuTynii Besbrii, fika
dopmanbHO pO3pi3HSIE 0OMEKEeHHs PeryasiTUBHUX
3axo/iB, penpecuBHUx 3axoAiB (i Ti, i Ti, B npuHIuImi,
JI03BOJIEH]I) Ta IpeBeHTUBHUMX 3aX0/1iB (B MPUHILIMIII,
3a60poHeHi), BUIle3rajiaHi Mi>KHapoJHi KOHBeHIIil
BUKOPUCTOBYIOTb CHUCTEMY 3MIiCTOBHUX O0OMeEXeHb:
«3aK0H» (TOGTO OCTYIHE i KOHKpPeTHe MOJIOXKEHHS
HalliloHa/IbHOTO 3aKOHO/ABCTBAa) MOXe NepeabayaTH
BCTAaHOBJIEHHS [IeBHUX OOMeXeHb [ 3[iHCHEeHHS
6isb1IoCcTi CBO6O/], 32 YMOBH, 1[0 BOHHU € aGCOJIIOTHO
HeOoOXiTHUMHU B IEMOKPATHUYHOMY CYCHiJIbCTBI, i 1110
BOHH IEPeCaiyIoTh JIeTiTUMHY MeTy. Takui o6Mme-
»KyBaJIbHUM 3axiJ{ Ma€ OYTU SIK peJIeBAHTHUM (TOOTO
3a/l0BOJIbHAATH HaraJbHy coljiajibHY NoTpeby), Tak
i nponopuiiHuM f0 snerituMHoi MeTH. TayMayayu
KoHctuTynito benbrii y noegHaHHI 3 N0J10KEHHAMUA
MixkHapogHoro npaBa, KoHcturtyniitnuii Cyz nepe-
Bipsie, UM Oo6MeKeHHS Iepef6adyeHO «3aKOHOM» Y
dbopManbHOMY CeHci, K10 1boro BuMarae Koncru-
Tynis besbrii, a Takox 4u BiANOBiZA€ BiH 3MiCTOB-
HUM yMOBaM, nepe/i6ayeHruM y MOJI0KEHHAX Mi>KHa-
POAHOIO AOTOBOPY: 3aKOHOJaBYe IIOJIOKEHHA Mae€
OyTH IO0CTAaTHbO YiTKUM, BiJIIOBi/JaTH HarajibHi# cy-
CHiJIbHIK MoTpebi Ta 6YTH MPONMOPLIMHUM A0 JIeTi-
TUMHOI MeTH.®?

11.4. {k i y npeneaeHTHIN npakTulli EBponei-
CbKOT'0 CyAly 3 MpaB JIIAWHH, IPUHLMI MPONOPLiK-
HOCTI € 3araJibHUM NPUHIMIIOM NpaBa y NpeLeseHT-
Hi¥l npaktuli KoncrtutyuiiHoro Cy/zy, TOGTO € KpH-
TepieM AJis MOLIYKY NpaBU/IbHOIO 6GajlaHcy Mix 3a-
XUCTOM 3araJlbHUX iHTepeciB CycIiJbCTBa Ta JOTPHU-
MaHHSIM OCHOBHHUX NpaB JIOAMHW.®® Jlng KoxHOro
CyAy NPUHLUI NPONOPLiHHOCTI € ilea/lbHUM IHCTPY-
MEHTOM /I/Il 3Ba)KyBaHHs iHTepeciB i miHHOCTE.%*

[IpenesenTHa npakTuka KoHctutyuifiHoro Cy-
Ay MiCTUTb 6araTo iHLIMX 3aCTOCYyBaHb NMPUHLUIY
NPONOPLiNHOCTI, HAPUKJAJ, U040 aMiHICTpaTUB-

62 Beranossene npenejeHTHe npaBo pimenHsM CC no. 202/2004,
21 December 2004, B.5.4.

63 MA. EISSEN, “Le principe de proportionnalité dans la jurisprudence
de la Cour européenne des droits de 'homme”, Etudes et Docu-
ments du Conseil d’Etat, 1988, 275-284.

64 W, van GERVEN, “Het proportionaliteitsbeginsel”, in Hommage aan
Marcel Storme. De norm achter de regel, Deurne, Kluwer, 1995, 1-17.
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Hux mTpadis,®® craruenn®® Ta mpasa BaacHocTi.®’
4. BUCHOBOK

12. Besabrisa npoiinia AOBrUM HIAX Bij «He-
JLOTOPKAHHOCTI 3aKOHY» Ji0 MOXJIMBOCTI HoTro nepe-
miaay Ha npegMmet BignosigHocti Koncrurynii Kon-
cTUTyLinHUM CyZl0M, 110 TAKOXX BKJIIOYAE Meperyiaz
Ha BiZinoBi/iHicCTh MiXkHAapoAHKUM JloroBopam (Ne 1-5).
HesBaxalouu Ha Te, 110 NpsAMe NOCUJIAHHA Ha «Bep-
X0BEHCTBO IpaBa» y npeLeseHTHOMY npaBi KoHcTu-
TyuiiHoro Cyzny € pigkicHumM (N2 6), BOHO CTaHOBHUTD
A5 uporo Cyay HemUCcaHUN KOHCTUTYLiMHUN NPUH-
LM, WO JIEXXUTh B OCHOBI iHIIKX npuHLuUMIiB (N2 7),
30KpeMa npaBoBoi BU3HaueHocTi (N2 8) i npuHuuny
nponopuiiHocTi (N2 9), A1Ba ocTaHHIX NPUHIUITY 3a-
CTOCOBYIOTHCA TaK0X MPU KOHTPOJIi 32 PO3MOAII0M
noBHoBakeHb (N2 10), i Gisblire Toro, mij; Yac neperis-
Jly IpaBOBUX aKTiB Ha NpeJMeT AOTPHUMaHHS NMPUH-
nuny piBHocTi Ta iHIWKMX QyHAaMeHTaJbHUX NpaB
(Ne 11). ¥ mpeneneHTHii npaktuui KouctutyniHo-
ro Cyny BepXOBeHCTBO IpaBa AIMCHO € XUBUM I
aKTHBHUM.

[I. BUKJINKH

13. OcKiJIbKM HEMOXKJIMBO MiJICYMyBaTH BCi Ha-
AIBHI BUKJIMKH, MU PO3IVIAHEMO [Ba 3 HUX, 30BCIM
pi3HOro xapakTepy: 3 OJJHOTO GOKY, iHCTUTYLiHHUH,
B3a€EMO3B’s130K Mk nmpaBoM E€C i KoHcTUTyli€EWO; 3
iHIIOro 60Ky, 3MiCTOBHUH BUKJIHMK — 6OpOThHOa 3
TEPOPU3MOM.

1.1TIPABO €C

14. YnenctBo benbrii B €EC cTaso BUKJIUKOM
aas Koncrutyuii. [i npueananusa go JoroBopy npo

65 Hanpuxkuag : CCno. 25/2016, 18 February 2016, B.40.2: To#i dakT,
mo /lep>kaBHa pajia He Ma€ MOBHOBAKEHb «CKACOBYBaTHU» pillleH-
Hsl, He € I0CTAaTHIM JJIs1 TOTO, 111061 3pOGUTH BHCHOBOK, 1110 11 Ie-
peBipKa He BifloBijlae BUMOraM MOBHOI IOPUCAHUKIIT y 3HAYEHHI
cTaTTi 6 EBponelcbkoi KOHBEHILil 3 TPaB JIIOJJMHH, OCKIJIbKY BOHA
NPOBOAUTH NOTJIHUGIeHUN Nepersj, K cyA npasa i ¢axTy, pi-
LIeHHS Ta KOro NMPONopLiliHOCTI.

Hanpuxkaag : CC no. 13/2015, 5 February 2015, B.20: “[...], the
principle of legality demands that the penalty must be in propor-
tion to the offence committed. The penalty inflicted must be in pro-
portion to the seriousness of the reprehensible conduct”. See also
CC no. 8/2010, 4 February 2010, B.12 (regarding disciplinary
penalties).

Article 16 of the Constitution, which only relates to expropriation,
and Article 1 of the First Protocol to the European Convention
on Human Rights are considered by the Constitutional Court as

“analogous provisions”.
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3acHyBaHHs €BponelchKol CiIbHOTH BYTi/IA i cTa-
Jii (1951 p.), loroBopy npo 3acHyBaHHS EBPONENCHKOTO
eKOHOMiYHOTO criBTOBapucTBa (1957 p.) i Jlorosopy
IIpO 3aCHyBaHHA EBPOIENCHKOro CNiBTOBApUCTBA 3
aToMHOI eHeprii (1957 p.) mopyumuao NpUHIKI Ha-
L[iOHAJIbHOTO CyBepeHiTeTy, 3aKpilJieHUH y CTaTTi
33 KoHcTuTyLil, OCKIJIBKA HaZlaHHA IOBHOBAXXEHb Y
cdepi 3ailiCHEHHS 3aKOHOJaBUYMX, BUKOHABUYHUX, CY/0-
BUX Ta MOAATKOBUX QYHKIiN HaJHALliOHAJIBHUM Op-
raHizanigaM cynepe4yusio BUMoramM, 110 BCi BaaJHi
MMOBHOBAXKEHHS MOBUHHI 3/1iHCHIOBATUCS ¥ TIOPSAAKY,
BCTaHOBJIeHOMY KOHCTUTYLi€lO, B IKil He 3rafjyl0Thb-
sl MOBHOBaXKEHHS MDXKHApPOJHMX opraHisauiii.®® Ila
npo6JsieMa 6ysa BUpilieHa Jsivue y 1970 poui, kou
1o KoHctuTynii 6y/10 BHECEHO HOBY CTaTTIO 34, iKa
nepenbavasa, o «peanizayis KOHKpemHux no8Hos8a-
JHCEeHb MoXHce 6ymu noK/aAadeHa MiHCHaApoOHUM d02080-
pOM YU 3AKOHOM HA iHCmMumymu ny6aiYHo20 Midxc-
HAapoOdHO20 npaeax, Wo 3abe3ne4nsio hocm@bakmym
KOHCTUTYLiMNHY OCHOBY AJisl 4jeHcTBa Besbrii B
Mi>KHapOAHUX opraHisanisax.®’

Ha craTtTio 34 KoHcTuTynil peryasspHo nocuua-
eTbcd Bigain 3akoHonaBcTBa JlepkaBHOI pajiy, SKUU
PO3pO6UB I'SITh KYMY/IITUBHUX KPUTEPIiB 14 nepe-
BipKM KOHCTUTYLiMHOCTI mojajbliol nepeaadi mos-
HOBa)KeHb Mi>KHAapoJHUM opraHizauisam.’® [To-nepiue,
Taka nepejiaya CTOCYEThCS JIMLIe «3ilCHEHHS MOB-
HOBa)XeHb», TOAI K caMi IOBHOBAa)KeHHA 3aJHMlla-
I0TbCSl ¥ KOMIIeTeHIii 6e/briiChbKUX JepKaBHUX iH-
CTUTYLiH. 3/1iHCHEHHSI TOBHOBAXXeHb MOXe Oy TH I10-
BEPHYTO HasaJ y OyAb-sAKHii 9ac,”’ HaBiTh AKILIO Le
MOXe [IPU3BECTHU [0 TOTO, 1110 besbris NokuHe neBHy

68 Council of State, general assembly of the Legislation Division, opi-
nion of 12 January 1953, Parl. Doc., House of Representatives,
1952-1953, no. 163. Adde the legal opinions of G. DOR, W.J. GAN-
SHOF VAN DER MEERSCH, P. DE VISSCHER and A. MAST of 17 April
1953, Parl. Doc., House of Representatives, 1952-1953, no. 696.
See A. ALEN, Hoe ‘Belgisch’ is het ‘Belgische staatsrecht’ nog?, An-
twerp, Intersentia, 2015, 21-26; P. VANDERNOOT, “Regards du
Conseil d’Etat sur une disposition orpheline: I'article 34 de la Con-
stitution”, in En hommage a Francis Delpérée, Brussels, Bruylant,
2007, 1599-1630; W. VERRIDT, “EU Integration and the Belgian
Constitution”, in S. GRILLER, M. CLAES and L. PAPADOPOULOU (eds.),
Member States’ Constitutions and EU Integration, Oxford, Hart Pub-
lishing, 2019 (to be published), no. 20.

Hanpukaag : Council of State, Legislation Division, opinion of 15
February 2005, Parl. Doc., Senate, 2004-2005, no. 3-1091/1 (the
European Constitution); opinion of 29 January 2008, Parl. Doc.,
Senate, 2007-2008, no. 4-568/1 (the Lisbon Treaty); opinion of
18 September 2012, Parl. Doc., Flemish Parliament, 2012-2013,
no. 1815/1 (the Fiscal Compact); and opinion of 3 April 2012, Parl.
Doc., Senate, 2011-2012, no. 5-1598/1 (the ESM Treaty). See on
these criteria P. VANDERNOOT, o.c., 1599-1630.

Parl. Doc., House of Representatives, Extraordinary Session 1968,
no. 16/2, pp. 4-5; P. DE STEXHE, La revision de la Constitution belge
1968-1970, Brussels, Larcier, 1972, no. 304.
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Mi>KHapoAHy opraHisauito. [lo-apyre, nepefgaya Mae
CTOCYBaTUCA JIMLIe «KKOHKPETHUX» [IOBHOBAXKEHb, AKI
MaloTb 6y TH 0OMeXXeHHMHU 32 06CATOM i 4iTKO BU3Ha-
yeHUMH. [lo-TpeTe, KOXKHe 3aBJaHHA BUMarae «3ro-
Y 3aKOHOZaBLsI», HAPUKJaJ, LIJIIXOM 3aTBepKeH-
HA JI0r0BOPY NP0 CTBOPEHHS MiXXHapOAHOI opraHi-
3auii. [lo-yeTBepTe, Nepesaya NOBHOBAaXKeHb MaE€ Bij-
OyBaTHCA Ha KOPUCTb «OpraHisaiii Mi>kHapoAHOT0
ny6J1iYyHOT0 NMpaBa», TOGTO He HA KOPUCTH iHIIOI Jep-
»KaBU ab0 TPAHCKOP/JIOHHOTO 06'€lHAaHHA MyHilumna-
JiteTiB. [lo-’'sTe, 114 Mepeiadya NOBHOBAXKEHb MOXKe
BiAXUNATHCA JUIIE BiJj KOHCTUTYLiHHUX MOJIOXKEHD,
110 CTOCYIOThCSI caMe 3/iHCHEHHSI «[1I0BHOBAXEHb»:
AKILLO X Ma€ Miclie BiAXUeHHA BiJ| iIHIIUX KOHCTUTY-
LIMHUX [0JIOKEHb, TAKUX, AKi CTOCYIOThCS MIpaB JIIo-
JUHH, M>KHApOAHUH LOTOBip MoXKe 6yTH CXBajleHUN
i parudikoBaHUM JsMIIe MicAA BHECEHHS 3MiH [0
KOHCTHUTYIIHHUX T10JI0XKEHD. >

Ha »kanb, i KpyuTepil 4acTo irHOPYTHCA 3aK0-
HOJaBLEM, IKUW CXBaJIUB JiesKi 3 Mi>XHapOAHUX [10-
roBopiB 6€3 NPUUHATTSA HeoOXiJHUX 3MiH A0 KoH-
cTuTynii.’3

15. 3micT cTtaTTi 34 KoHCcTUTYIIil BUXOAUTD 1O-
3a paMKu IlepeJiayi HOBUX NMOBHOBaXkeHb A0 EBpo-
neiicbkoro Coto3y. BinnosigHo fo nosunii Bigginy 3a-
KOHOAaBcTBa Jlep»kaBHOI pajy, Lie KOHCTUTYLilHe
NOJIOXKEHHS TaKOX Iepejbadae, o nic/asa nepegayi
HOBHX IOBHOBa)X€Hb YIIOBHOBaXkeHi opranu €C Mo-
KYTb IPpUMMaTU aBTOHOMHI pillleHHs, He 6YAy4H 06-
MmexxeHUMU KoHcTuTynieto benabrii. TakuM YuHOM, M0-
snoxeHHa KoHctuTynii Besbril He MOXyTb MaTH Ipi-
OpUTEeTY HaJ, BTOpPMHHUM 3aKOHOAABCTBOM EC, mo
3000B’s13y€ opraHu BjiaAu besbrii BXXUBaTHU 3aX0/iB,
[Ki nopywytoTe KoHCTHUTYLi0, HAaBiTb HOPMU NpPO
KOHCTUTYLiiHi npaBa.’*

72 Bingin 3akoHozaBcTBa /[lepxkaBHOI pajii 3allpOINOHyBaB BHECTH
3Minu fo cratTi 195 KoHcTuTywii, ika nepes6adae nopsi/iok BHe-
ceHHs 3MiH 10 KoHcTUTY1l, 1110 103BOJIN/IO 6 BHOCHUTH TaKi 3MiHU
3a GiJIbII MIBU/IKOIO MPOLeAYPOI0, HiXK HUHIIIHSA, fIKa NepeAbaJyae
PO3IyCK NapJiaMeHTy Ta napJaMeHTCchKi Bu6opu (Council of State,
Legislation Division, opinion of 29 January 2008, Parl. Doc., Senate,
2007-2008, no. 4-568/1, p. 343). Xoya nei BapiaHT Tak i He GyB
MOKHU peasli3oBaHUH.
Illo cTocyeTbcs JlicaBOHCbKOTO A0roBopy, TO Biaain 3akoHoznas-
cTBa /JlepkaBHOI paZiv 3ampoOIOHyBaB IMOMPABKY /0 MPUHLHUIY
nullum crimen sine lege y cratti 12 KoHctuTyuii, B akiii “lege”
CTOCY€EThCA OeJIbTICPKOr0 3aKOHO/ABIsA, 3 METOK 3abe3MeYuTH
YMOBH /Il 3aCHYBaHHSA EBPONENHCHKOI MPOKYpaTypH, ajie I KOH-
CTUTYLilHA MoNpaBKa Tak i He 6ysa npuitHATa. TuM yacoM, Kon-
cTuTyniiHu# Cyz MoCTaHOBUB, 1[0 HOPMaTUBHO-IIPaBoBa 6a3a EC
€ ZI0CTaTHBOI TPABOBOI0 OCHOBOIO JIJIAl IIbOTO, OCKIJIBKH Jii€ 6e3-
nocepesubo (CC Ne 37/2010, 22 xBiTHa 2010 poky), xo4ya 1ei
BHCHOBOK He IOIIMPIOETHCA Ha BTOPHHHE mpaBo EC, ke He Ma€
npsmol Aii.
7% Council of State, Legislation Division, opinion no. 39.192/3 of
4 November 2005, Parl. Doc.,, House of Representatives, 2005-2006,

73



16. Taka MOXJ/IUBICTb NPUUHSATTSA HEKOHCTUTY-
L[iIHHOTO 3aKOHOJABCTBA 3pPOCTAE 3 KOXKHUM PO3IIU-
peHHsIM KoMmneTeHLii EC, 6epyyu 10 yBary, 10 BOHO
Jy»Ke LIMPOKO IHTepnpeTyeTbcs EBPONEUCHKUM Cy-
JlOM CIIpaBeJJIMBOCTI, AKUH TAKOXX Ma€ BUKJIOYHY
IOPUCAMKLIIO I NIepeBipKY YMHHOCTI HOPM BTOPUH-
Horo npaBa €C. ¥ 6araTopiBHEBOMY IpaBOBOMY IO-
pPAAKY NUTaHHSA, AKMM YMHOM KOHCTUTYILIHHI cyau
HOBHHHI BUpILIYBATH L0 POGIEMY, € Ay>KEe BaOXK/IUBUM.

JIBi Hal6i/IBII He3/J0JIaHHi TPO6JIEMU CTOCOBHO
IIbOTO BKJIIOYAKOTh, 3 OJJHOTO GOKY, 3MiCT HallioHaJb-
HUX KOHCTUTYLIHHUX IOJIOXKEHDb, 1[0 NPONOHYIOTh
6i/b1I IIMPOKUK 3aXUCT NpaB JIOAUHY, Hbk XapTia
OCHOBHHUX NpaB EBporneiicbkoro Cow3sy (gani — Xap-
Tis1), @ TaKOX, 3 iHIIOr0 6OKY, LUMPLUIMHA 3aXUCT MIpaB
JIIOZIMHY, NepebadyeHn EBPONelchKO KOHBEHIIi-
€10 3 npaB JitoauHU (gani — KoHBeH1is).

17. Ilepw Hix BupimyBaTH Li ABi npo6JeMy,
CJIiJ, miIKpeCAUTH, 1110 cepef EBPONENChbKHUX KOHCTH-
TyLilHuX cyAiB KoHctuTyuinnuui cyg benbrii Mae ny-
ke 0coGJMBUM miaxij g0 nmpaBa E€C, mepeBipsitoun,
yepes YiTKUU TeCT JUCKpUMiHallil, UM BiinoBiZjae Ha-
1[ioHaJIbHE 3aKOHOJABCTBO 3aKOHOaBCTBY EC (IuB.
Ne 4), 1oTpHUMYI0YHUCh YCiX NpoLefLypPHUX BUMOT, 1110
BUTIKalOTh 3 MPUHIUIY MOBHOrO BIIMBY mpasa €C,7°
a TakoX nepepasmu 107 nonepesHix nuTaHb L0 €B-
PONENCHKOro Cyly CpaBeAJIMBOCTI y CBOix 32 pi-
meHHsxX.”®

no. 51-2189/1, pp. 113-116 (a directive concerning advertising
for medication); opinion of 29 January 2008, Parl. Doc., Senate,
2007-2008, no. 4-568/1, p. 341 (the Lisbon Treaty). The Council
of State’s Administrative Tribunal Division upholds the same
principle: CE 5 November 1996, Goosse, no. 62.921 and Orfinger,
no. 62.922; CE 31 March 2014, J.VH. e.a., no. 226.980 (in the latter
judgment, the Council of State holds that rules of secondary EU
law trump constitutional provisions, insofar as these rules do not
leave any margin for a measure which respects the Constitution).
Hanpukiaz, BUMora TaymadeHHs BignosifHo o npasa EC (CC
no. 55/2011, 6 April 2011; no. 161/2012, 20 December 2012);
the Factortame requirement of interim measures (CC no. 96,/2010,
29 July 2010); the van Schijndel and van Veen requirement of
ex officio application of EU law (CC no. 97/2011, 31 May 2011;
no. 74/2012, 12 June 2012; no. 15/2015, 5 February 2015); the
Winner-Wetten prohibition on the temporal maintenance of leg-
islation violating EU law (CC no. 144/2013, 7 November 2013);
etc. See ]. THEUNIS, “Het Grondwettelijk Hof en de procedurele verp-
lichtingen uit het Europees Unierecht”, in W. PAS, P. PEETERS and
W. VERRIJDT (eds.), Liber discipulorum André Alen, Bruges, die
Keure, 2015, 409-438.

Hanpuxkiaz, BUMora TaymadeHHs BignosifHo o npasa EC (CC
no. 55/2011, 6 April 2011; no. 161/2012, 20 December 2012);
the Factortame requirement of interim measures (CC no. 96,/2010,
29 July 2010); the van Schijndel and van Veen requirement of
ex officio application of EU law (CC no. 97/2011, 31 May 2011;
no. 74/2012, 12 June 2012; no. 15/2015, 5 February 2015); the
Winner-Wetten prohibition on the temporal maintenance of legis-
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a.[lpaso €C ta KoHcTuTynis

18. Y 6yab-iKOMy BUNAAKY, MOKJIUBICTD NMOSIBU
HEKOHCTUTYLIMHUX perylaTUBHHUX HOPM 3aKOHOZAB-
ctBa €EC 3a/IMIIAETHCA, i TOMY HaM HeoO6XiJJHO BUpi-
1IyBaTH iepapxiyHe cniBBigHOMEHHA Mi>k KoHCTUTY-
niero i 3akoHogaBcTBOM EC.”7 CTOCOBHO LIbOTO CJIif
pO3pi3HATH NepBUHHE Ta BTOPMHHe npaso €C.

Ockinbku nepBuHHe NpaBo €C € 3BUYAWHUM
JIOrOBipHUM MPaBOM, BOHO CJIiIyE JIOTiIli 3B’A3KY MiXK
MixkHapoAHUM npaBoM i KoHcTuTyliew. 3a faHuMU
KacauifiHoro cyay, Bci MiXkHapoAHi J0oroBOpU NpsAMOI
Aii MaroTh npiopuTeT Hag Koncrutyniew.”® Opnak,
Ha ayMKy [JepxkaBHol paau Ta KoHCcTUTYyLiMHOTO CY-
Ay, KoHcTruTynia Mae BUIY IOpUAMYHY CHJY, HIX
Mi>KHapOJHI JOrOBOPH, OCKIJIBKU JOTOBOPU MOXKYTh
BKJIIOUATHCS [0 GeJbrificbKoi cucTeMU IpaBa Jidile
micJjisl 3aTBep/PKEHHS 3aKOHOM, SIKUI MOBHICTIO Mif-
JIAITa€ KOHCTUTYLIHHOMY KOHTpOJII0 KOHCTUTYyLiN-
Horo Cyay. /lonaTKOBUIM apryMeHT HOJIAITAE B TOMY,
110 3aKOHOZaBYMH OpraH He MOXe JifATH onocepej-
KOBAHO, CXBaJIIOI0OYX HEKOHCTUTYLIMHAN Mi>KHapoOA-
HUM JoroBip, TO6TO, TAKUM YHHOM, IPSIMO MOPYIIY-
BaTu KoHcTuTynir.”” KoHCTUTYLiA He BUpilyeE 1110
JUCKYCil0. 3aKOHOJaBeLlb, OJHaK, HESIBHO NPUELHAB-
€S 0 OCTaHHBOI lYMKH, OCKIJIBKA CKOPOTHUB BiJKJIa-
JaJbHUM mepios, HA OCKap)KeHHS aKTiB, IKUMHU 3a-
TBepPKYIOTbCA MDKHApOZHI Aorosopy, Ao KoHcTUTy-
[[IHOTO CYAy 3 WeCTH MIcALiB A0 IWiCTAeCATH JHiB,
I OCKIJIBKU BiH BUKJIIOYUB 3 LIbOT0 MeEpesiKy Julie
nonepejHi MOCUJAaHHA Ha aKTH, SKMMH 3aTBEPIKY-
I0TbCA «yCTaHOBYI forosopu €C», KonseHnia Ta go-
JATKOBi MpoToKo.u 0 Hei.®

lation violating EU law (CC no. 144/2013, 7 November 2013); etc.
See J. THEUNIS, “Het Grondwettelijk Hof en de procedurele verpli-
chtingen uit het Europees Unierecht”, in W. PAS, P. PEETERS and
W. VERRIJDT (eds.), Liber discipulorum André Alen, Bruges, die
Keure, 2015, 409-438.

See A. ALEN and W. VERRIJDT, “La relation entre la Constitution
belge et le droit international et européen”, in I. RIASSETTO, L. HEU-
SCHLING and G. RAVARANI (eds.), Liber amicorum Rusen Ergec,
Luxembourg, Pasicrisie luxembourgeoise, 2016, 31-55.

Cass. 9 November 2004, Rev. Dr. Pén. 2005, 789; Cass. 16 Novem-
ber 2004 RW 2005-06, 387. 3a BUHATKOM BUMaZKiB, Koanu KoH-
CTUTYLisA HaZae Giabl MUPOKUH 3axucT (ctarTa 53 KoHBeHLii).
CnenjasbHUM 3akoHOM Bij, 12 innHa 2009 poky onocepe/iKOBaHO
caHKI[ioHOBaHO 1el miaxig (auB. N2 5 mogo crarti 26 (4) Cre-
niasbHOTO 3aKoHy mpo Koncrurynitanii Cyx).

CC no. 26/91, 16 October 1991; CC no. 12/94, 3 February 1994;
CCno.20/2004, 4 February 2004; CCno. 87/2010, 8 July 2010; CC
no. 117/2011, 30 June 2011; CC no. 32/2013, 7 March 2013; CC.
no. 62/2016, 28 April 2016; Council of State, Legislation Division,
opinion no. 21.540, 6 May 1992, Parl. Doc., House of Representa-
tives, 1991-1992, no. 482/1, pp. 69-72; opinion no. 28.936/2, 21
April 1999, Parl. Doc., Senate, 1999-2000, no. 2-329/1, pp. 94-101.
Articles 3 (2) and 26 (1bis) of the Special Majority Act on the Con-
stitutional Court.
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18

o cTocyeTbca BTOpUHHOTO npaBa €C, To Bci
«8epxo8Hi cydu» [OCATAIOTb OJJHOTO i TOTO K BUCHOB-
Ky, X04a i BUXO/IsIUM 3 pi3HOi aprymeHTalii. bepy4u
no yBary, mo KacaniiHuil cyyn 6a3ye mpuMaT BTO-
punHoro npaBa €C Hag KoHCTUTYLi€0 Ha pillleHH]
€Bpomneilicbkoro cyay B cnpaBi Internationale Han-
delsgesellschaft,®* Koncrutyuiiinuii Cyn i JlepxaBHa
paZia 3aCHOBYIOTb TOM CaMUU NpUMaT Ha CTaTTi 34
KOI-ICTI/ITyU,i'l'.82 OcTaHH4 n03Ullis 03HAYaE, 1110, 3pell-
To10, KOHCTUTYLiA € HAUBUII010 HOPMOIO, 1 110 Mepe-
Bara npaBa €C Haa KoHcTUTYyIi€l0 € JOTpUMaHHAM
yMOB, BU3HAY€HUX HEI0.

19. Koxncrutyniauit Cys OBro He BUCIOBJIIO-
BaB Mo3ulil 3 npuBoAy poJi ctatTi 34 Koncturtynii
y BUpilleHHI nboro nutaHHs. Y pimeHHi 2010 poky
BiH yIepiile 3acTOCYBaB i€ MOJIOXKEeHHS A1 06IpyH-
TyBaHHSI BUKOHAHHS IMIJIeMeHTalil 3aKOHOJaBLeM
JUPEKTUBH, fKa OCIIOpIOBaJacd K Taka, 110 cynepe-
yuTh KonctuTyuii. s gupektusa €C BuMarasna, o6
3aKOHOZABYMU OpraH Ha/iaB BeJIMKI pery/laTOpHi 0B-
HOBa)KEHHs1 HesaslexXHOMY deiepasibHOMY odicy 3 mu-
TaHb eHepreTUkH (CREG). TakuM YMHOM, 3aKOHO/1aB-
4i OJIOKEHHSI CTOCOBHO IIbOTO MUTAHHA GYJH 1O-
CTaBJIeHi i, CyMHIB 4yepe3 BiICYTHICTh MiA3BITHOCTI
nepej KOMIIETEHTHUM MIiHICTPOM i ap/JiaMeHTOM Ta
Yyepe3 MPUHLMIY, 3aKpimieHi B crartax 33, 371 101
Koucrutyuii. [Ipote Konctutyuiniauin Cyn nocraHo-
BUB, 1110 B Mipy HeoO6XiJIHOCTi BiAXWUJIeHHS Bij 1muX
KOHCTUTYLIHHUX HOPM BUIPABJAHO Yy 3B’SI3KY 3i CcTaT-
tero 34 Koncrurynii.®? Cnig, ogHak, 3a3Ha4uTH, 110
cratTd 34 KoHcTUTyLii He BUKOPUCTOBYBajlacd K
€/lJMHe OOI'PYHTYBaHHA BUCHOBKIB CyAly: BOHa 3rajy-
BaJjlacs SIK MiICyMKOBUM apryMeHT i TaKUM YUHOM
BUKOPUCTOBYBAJacs AJsl TOTO, 1106 HalaTU 3aKOHO-
JlaBUOMY OpraHy Aye LIMPOKY CBOGOAY PO3CyLy
npu iMmieMeHTalii 3060B’s13aHb, 1110 BUILJIUBAIOTD i3
BTOPUHHOTO 3aKOHOAaBCcTBa EC.

20. Y HemonaBHbOoMYy pilieHHi KoHcTUTYLiMHUI
Cyn, 6inb1I 4iTKO BU3HAYUB 3HauYeHHs cTaTTi 34 KoH-
cTuTyuil Ta cniBBifiHOMEeHHA Mixk KoHcTuTyuieto Be-
Jbrii Ta npaBoM E€C. Biagxusitoun ckapru Ha BU3HaH-
HA HeYMHHUM 3aKOHY PO 3aTBepAxeHHH JloroBopy
npo EBponedcKui MexXaHi3M CTabiIbHOCTI, OCKIIbKU

81 Cass. 2 June 2003, RCJB 2007, 24. It has also referred to the prece-
dence of EU law over all other norms of law as a general principle
of law (Cass. 4 April 2008, Arr. Cass. 2008, no. 205).

82 (¢C no. 130/2010, 18 November 2010; Council of State, Adminis-
trative Tribunal Division, 5 November 1996, Goosse, n° 62.921;
id., 5 November 1996, Orfinger, no. 62.922.
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CKapKHUKHW He MaJIu NMOBHOBakeHb, CyZ JoJaB Ha-
CTYNHUH apryMeHT obiter dictum: «IIpu yxeaseHHi do-
2080py, AKull [npunucye HO8I NOBHOBANCEHHS ycma-
Hosam €C], 3akoHodas4ull op2aH noguHeH dompumy-
samucs cmammi 34 Koncmumyyii. 32i0Ho 3 yum no-
JIOMHCEHHAM, 30iliCHEeHHs cneyia/sbHUX NOBHOBAMNCEHb
Modice 6ymu nokaadeHo 002080pom abo 3aKOHOM Hd
ycmaHo8u MincHapodHo20 nybaiyHo2o npaea. Xoua yi
iHcmumyyii Moxcyms 3200omM camocmitiHo supiwysa-
mu, sk 80HU 30ilICHIOIOMb Yi NOBHOBANCEHHS, CMAMMio
34 Koncmumyyii He MoxcHa maymavyumu sik HA0aH-
Hs1 HeobMediceHOoI NiYyeH3ii 3aKoHodas4oMy opaaHy npu
3ameepoceHHi Ybo20 002080py abo 32adaHux ycma-
HO8 npu 30ilicHeHHI ixHix nogHogaxceHb. Cmamms 34
Koxncmumyuyii He donyckae duckpuminayiliHo2o npuHu-
MHCEHHS HAYIOHA/bHOI I0eHmuYyHOoCMi, NpuMaMaHHoi
OCHOBHUM CMPYKMypam, NOAIMUYHUM mMa KOHCMU-
myyiiinum,®* a6o gynoamenmanvHum yiHHocmsam 3a-
xucmy, wo Hadarombca Koncmumyyiero ecim cy6ek-
mam npasa» &

Takum ynHOM, KoHcTuTynitnuit Cyn 4iTKko BU-
3HaB, L0 Hi NepBUHHE, HI BTOPWHHE 3aKOHOJAB-
ctBo €C He MOXe MOpPYyLIyBaTH Hi HalliOHaJNbHY, Hi
KOHCTUTYLiNHY ileHTH4YHicTb Besbrii a6o ocHOBHi
LIHHOCTI 3aXUCTy npaB JwAuHUA. Henpsmo, BiH Ta-
KO BHU3HAaB, 10 €BPOMNEHCbKi IHCTUTYTHU He MoO-
XKYTb LIiATH ultra vires. i pafiKyd MOoXHa NPOYUTATH
i Ak BigcunanHsa Ha Bundesverfassungsgericht’s Ho-
neywell, e 3aXUIAIOTBCA Ti K aACNEKTH HiMelbKOI
KOHCTHUTYLI BiJi nopylieHb 3aKkoHoAaBcTBa EC.

HesBaxkaroun Ha Te, w0 Bundesverfassungsge-
richt po3BUHYB 110 IPAaBOBY apryMeHTalil0 B KiJb-
KOX HAaCTYIIHUX pilleHHAX, B IKUX BIH J0/|aB KiJbKa
MaTepiaJbHUX i NpoLeAypPHUX 0COGJUBOCTEH Ta
yMoB, KoHcturtyniinuii cys Besabril He mimoB fadi,
aHDK JIMIIe 3raflaTy MPUHLUI HalliOHAJILHOI iIeHTUY-
HOCTi Ta OCHOBHI LIiIHHOCTi KOHCTUTYI[iHHOTO 3axuC-
Ty. BiH He yTO4YHI0OBaB, Y4 3 UX NPUHLMIOU CBiJ-
YaTbh PO HASBHICTb MOBHOBAXXEHHS 3 MeEpersay y
Konctutynilinoro Cyzy, a Takox sIKi Hac/J1iiKu Tako-
ro neperjsiay 6yau 6 JJis 3aCTOCYBaHHS PO3IJISIHY-
THX paBUJ BTOpUHHOTO npaBa €EC y besbrili.

KoHCTUTYLilHUI CyJ, TaKOX He MOSICHUB, YH
BCTynaTHUMe [0 MOIMepeHbOro Jiajaory 3 €Bporneii-
CbKHUM CyJIOM NlepeJ TUM, fIK 3[iHCHIOBAaTH BJIACHUU

83 ¢C no.130/2010, 18 November 2010, B.8.1.

84 Lis dopmysna Bijo6paxkae crarTio 4.2. loroBopy npo €C.

CC no. 62/2016, 28 April 2016, B.8.7. See M. EL BERHOUMI and
others, “La Cour constitutionnelle face au Pacte budgétaire euro-
péen: un arrét sans intérét?”, Journal des tribunaux 2017, 565-582;
Ph. GERARD and W. VERRIJDT, “Belgian Constitutional Court Adopts
National Identity Discourse”, EuConst 2017, 182-205.
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neperisj, i 1 Hagactb BiH Fehlertoleranz po €Bpo-
nekcbKoro cyay. Skio caigyBaTtu npakTukii Bundes-
verfassungsgericht, nonepeaHii fiasor 3 EBponench-
KUM CyZIOM € HeoOXiJHUM fIK B mneperyisaai ultra vi-
res®®, tak i B nepernazi inenTuunocti,®’ Tomy mo ne
€ BUpIilla/IbHUM €JIEeMEeHTOM Yy 3acBifjdeHHI NoBaru
[0 OBHOLIHHOI il mpaBa €C Ta 3aXUCTy CYTHOCTI
KoHctutynii.

21. KoHncrutyuitauit Cys TakoXX yHUKHYB Hail-
OinbII J1es1iKaTHOTO OGrOBOPEHHSI CTOCOBHO IbOTO,
TOOTO fIKi KOHCTUTYLiHI 0JI0’KeHHS Ta NPUHLUIIU
€ YAaCTHUHOIO HallioHaJIbHOI iieHTU4YHOoCTi besabrii, a
ski — Hi. lle nuTaHHA 1We He Oy/0 npesMeTOM Gara-
ThOX JOKTPHUHAJIbHUX [JebaTiB, aje 04eBUAHO, 1110
PaMKU KOHCTUTYLiMHUX MOJIOXKEHD, SIKi MOXYTb 6Y-
TH BUKOPHCTaHI SIK «IIMT» NMPOTHU npasa €C, MOXKYTb
OyTH He HAATO IIUPOKUMH, TaK IO JIHIIe JesKi KJIo-
40Bi acrneKTyu KOHCTUTYL], 110 CTOCYIOTHCA KOHKpeT-
HOI KOHCTUTYLiMHOI icTopil i1 Ky1pTypu Besbrii, Mo-
KyTb MaTH 3HayeHHA.5® 1[i KoHCTUTYLiMHI acnekTn
MOXYTb CTOCYBATHUCS, 3 OJHOTO BOKY, TUX CaMUX IPU-
4YKH, YoMy besibria cTajsia He3aJleXXHOI0 Jep:KaBolo, a
3 iHIIOro GOKY, MPUYHH, 3 SKHUX BOHA J[0Ci icHYE, mic-
JiSl IOA0JIaHHS AeKiJIbKOX MOBHMX Ta ije0JIOTiYHUX
Hanpy*eHux MOMeHTiB.%

[lepmnii Habip acnekTiB Moxe 6yTH MeHIU 3Ha4-
HUM, HX J]pyTUH, Yepe3 AOBrOTPUBAJINAM Nepiof 4a-
cy, wo npouwoB 3 1831 poky, Ta eBoJIOLiAHI iHTep-
npeTaiii 6araTb0X KOHCTUTYI[IHHUX MOJIOXKEHbD, SKi
6y cdopMyIbOBaHI IK peakliis IPOTH LJaplOBaHHSA
roJilaHAcbkoro kopoJis Bimema 1. [Ipote u4 icro-
pUYHA JOBiZiKa BCe I1e MOSCHIOE, YoMy B KoHCcTUTYLIIT
Benbrii po6UThbCca HaroJ10C Ha NPUHLUII 3aKOHHOC-
Ti, 110 JO0NyCKa€E BTPY4YaHHS JAeMOKpPaTUYHO 06paHo-
ro 3aKOHOJABUOI'0 OpraHy B pi3Hi IMTaHHS, 30KpeMa
B TaKi fIK 06MeXXeHHSsI paB JIIoJUHHU. lle Takox mnosic-
HIOE, YOMY JiefIKi paBa JIIAUHHY, IKi CUCTEMAaTUYHO
irHopyBaB roJutaHACbKUNA Koposib Binem I Mk 1815

86 Hanpukaan : BVerfG 14 January 2014, 2 BVR 2728/13 (Gauwei-
ler). This referring judgment was followed by ECJ 16 June 2015,
Gauweiler, C-62/14 and BVerfG 21 June 2016, 2 BvR 2728/13. In
the Bundesverfassungsgericht’s final judgment, the OMT mecha-
nism was only held to be consistent with the German Constitution
provided some restrictive interpretations.

Hanpuxunap : BVerfG15 December 2015, 2 BvR 2735/14.

H. DUMONT, “Lintégration européenne et le respect de l'identité
nationale des états (notamment fédéraux)”, in E. VANDENBOS-
SCHE and S. VAN DROOGHENBROECK (eds.), Europese voorschrif-
ten en Staatshervorming / Contraintes européennes et réforme de
I'Etat, Bruges, die Keure, 2013, 55, who limits this ambit to “ce qui
fait qu'un Etat est lui-méme et non un autre, ce qui permet de le
reconnaitre et de le distinguer des autres”.

89 W. VERRIJDT, o.c., no. 43.
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i 1830 pokaMu, KOPUCTYIOThCS Gi/bLI IIUPOKUM 3a-
xuctoM KoHcTutyniewo besnbrii, Hi*k aHa/soTi4HI npa-
Ba JitoauHU B KoHBeHii Ta XapTii (Hanpuk./aj, cBo-
60/a 0cBiTH, cBOGO/1a peJirii Ta cBo6oga npecu).”’

Jlpyruil acmekT poO3KpHUBAE iHIY 0COBGJMBICTH
6esIbriiCbKOro AepaBHOr0 yCTPOW — Horo 3jat-
HiCTb 3a6€3MedyBaTH JOCATHEHHs KoMnpoMicis.’! Ic-
Topisi Besbrii mokasye Kijibka NpUKaajiB 6imoJssp-
HUX NPOTHUCTOAHB, 30KpeMa — i/le0JIoTiYHe MpOTH-
CTOSIHHSI MK KaTOJIMKaMH, 3 OJHOT0 OOKy, i coiia-
JicTaMM Ta JiibepasiaMy, 3 iHIIOTO OOKY, KyJbMiHa-
I[i€l0 IKOTO OYJIO «IIKiJIbHE MUTaHHS», BUpilleHe
lIkinbHUM nakToM y 1958 poui.®? llle ogHUM NpUK-
JIaZloM € MOBHE NPOTUCTOSIHHA MiX dJaMaHAUsIMU
Ta Ba/UIOHaMU, 10 po3novasnocsd y 1840-ux pokax,
3arocTpuJiocs: y 6ypx/JAuBUX CTYAEHTCbKUX IpoTec-
Tax y 1968 poti i, B KiHIIleBOMY Ni/ICYMKY, NpU3BEJIO
Jlo nepeTBopeHHs Besbrii Ha demepanbHy JepxaB-
Hy sui generis. Mo)xxHa CTBepJpKyBaTH, 110 1i pyHzaa-
MeHTaJIbHIi KOMIpoMicH, fIKi 6yau AOCATHYTI micas
CKJIAJIHUX I[1IeperoBOpiB, KOXKEH i3 POIIAfyBaHHUX ac-
nekKTiB y piBHIM Mipi € yacTUHOW «dYyHAAMEHTaJlb-
HUX CTPYKTyp bBesbrii, no/MiTUYHUX | KOHCTUTYLiN-
HUX», OCKIJIbKM BOHU BUPIIINJIU ITTM60KO BKOPiHEHi
Kpu3W. | K61 X04 OKpeMi eJleMEeHTH TaKOT0 TOHKOTO
KOMIIPOMicCy 3HUKJIH, 1e MOTJIO 6 TPHU3BECTH 10 BTPa-
TH BCi€l piBHOBAru.

TakuM 4YHMHOM, OCHOBHI pillleHHs LO0J0 BUOO-
py, ki 6ysiu 3po6JieHi mijg yac npouecy deaepadnti-
3anii B besibrii, MoxkHa BBaXkaTH 4YaCTHUHOR Ii HaIio-
HasnbHOI izenTHuYHOCTI.?® lle, 30kpeMa, CTOCYEThCA
dyHIaMeHTa/IbHUX pillleHb B MUTAHHAX TEPUTOPi-

90 See, on the historical links between the Dutch Constitution of 1815
and the Belgian Constitution of 1831, A. ALEN, A.W. HERINGA, D.
HEIRBAUT and C. ]. ROTTEVEEL MANSVELD (eds.), De Grondwet van
het Verenigd Koninkrijk der Nederlanden van 1815. Staatkundige
en historische beschouwingen uit Belgié en Nederland, The Hague /
Bruges, Boom / die Keure, 2016.

A. ALEN, D. HALJAN, P. PEETERS and S. FEYEN (eds.), International
Encyclopaedia of Constitutional Law — Belgium, Alphen aan den
Rijn, Kluwer Law International, 2013, nos. 425, 456-458 and 484.
KuttouoBi acnektu BkaszaHoro lIKibHOro makTy, 110 CTOCYIOTbCSA
aKTHBHOI Ta NacMBHOI CBO6O/AM OCBiTH Ta ii piHaHCYBaHHS, OYIU
3akpinieHi y crarti 24 Koncrutynii 1988 poky, i KonctuTyuiii-
HUH cyz 6yB yIIOBHOBaXKEHUH eperis/ilaTh 3aKOHOAABCTBO Ha Biji-
MOBIiIHICTB I1[il HOBiM cTaTTi 24.

E. CLooTs, “Europese integratie en de eerbiediging van de natio-
nale identiteit van de lidstaten”, in E. VANDENBOSSCHE and S. VAN
DROOGHENBROECK (eds.), o.c., 25-26.

Lleit aBTOp BKJIIOYA€E BUOIp, UM HaJlaBaTH perioHaJibHUM OpraHam
BJIaJ)1 [IEBHY NOJIITUYHY aBTOHOMIl0, BUGip cTaTH deiepasbHOIO Jep-
»kaBolo, GopMyBaHHsl deJlepaTUBHUX YyTBOPEeHb, BU3HAYeHHs iX
3aKOHO/aBYMX [TOBHOBaXKe€Hb, a TAaKOX X 3aCTOCyBaHHs ratione
personae Ta ratione materiae i opraHiB, ymoBHOBa)KE€HUX 3/1iliCHIO-
BaTH Lii TOBHOBA)XXEHHS, a TAKOX /JIsl 3ab6e3Me4eHHs] PO3NOALILY
IOBHOBaXKEHb.
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ajbHOrO ¢ejiepanisMmy, NpaBUJ MOBHOTO NMapUTETY
Ta cneyudi4HOro pery/oBaHHsA MOBHUX BifHOCHH .
Y LUbOMy KOHTEKCTi MOHa TAaKO0»X BiZj3HA4YUTH i xa-
pakTepHUil AJia benbrii naTucMnaTUBHUM Ta KOPIoO-
paTuBHUH desepanizm.”

22, [nuie nikaBe NUTAHHA N0JIATAE B TOMY, YU
€ YaCTUHOIO HaLliOHAJbHOI iIEHTUYHOCTI KOHCTUTY-
[ilHI KaTaJoru NMpaB JJWHW, ab0 NPUHAUMHI SK-
1110 BOHY 3aJIMIIAITHCA AiACHUMHU fIK «IUAT» Bij BTO-
puHHOro npasa €C, OCKiJIbKA BOHU IPONOHYIOTH ILHP-
LMK 3aXUCT NpaB JIOAUHY, Hix XapTida. Y Benbrii ki-
JIbKa KOHCTUTYLIMHUX NpaB, IKi Bce 1iie HaJalTh LUp-
KK 3axucT, Hix XapTisa Ta KonBeH1is, HacnpaBAi €
pe3yJbTaTOM KOHKPETHHX iCTOPUYHUX YMOB besbrii
(muB. Ne 21).

BignosigHo mo TaymayeHHs €CC cratti 53 Xap-
Tii, Hal[iOHaJIbHI KOHCTUTYLil MOXYTb, OJIHAK, He Ha-
JaBaTH TAKOTO 3aXUCTY BiJi aKTiB BTOPUHHOIO Ipa-
Ba €C Ta iIxHbOI HallioOHaJIbHOI iMIlJIeMeHTallil, OCKi-
JIbKH Ile MOXKe IIOCTaBUTH IiJ| 3arpo3y «IIpuMarT, €J-
HicTb i epexTHBHIicTE» npaBa €C.°° lla inTepnpera-
uia €CC migmaeTbcs KpUTUIL, OCKIJIBKM BOHA, K
BU/IAETHCS, CYNIEPEeYUTh caMiil peAakiil [bOro noJio-
J>KEHH{, CTaBUTb IiJi 3arpo3y piBeHb 3aXUCTy IpaB
JIIDAVHY, HaZJaHUW HalliOHAJIbHUMHU KOHCTUTYLiSIMH,
I IpU3BOAUTHL [0 BUHUKHEHHA [JBOX Pi3HUX DiBHIB
3aXUCTY NIPaB JIIOJWUHHY, 3aJ1€?KHUX BiJi 3aCTOCOBHOCTI
npaBa €C. llg HeGe3meka, a TaKoXK MpaBOBa HEBU-
3HAYeHICTh, IKy BOHA MOX€ 3YMOBUTH, MOXKe OyTH
yCYHEeHa Ti/IbKU CUbHUM Aianorom Mixxk ECC Ta Ha-
LiOHAJIbHUMHU KOHCTUTYLiIHHUMU CyJJaMH, a TaKOX
JOCKOHA/IIIIKUM O6IpyHTyBaHHAM pimeHb €CC, fAki
TaKO> BPaxOBYIOTb HalliOHaJbHI KOHCTUTYLiMHI iH-
Tepecu®’.

Pimennsa ®expepanbHoro KoHcTuTyiidHoro cy-
ny Himewyuunu Big 15 rpyansa 2015 poky mokasye

% Inits Las judgment, the ECJ has acknowledged that the protection
of the official language of a federated entity is part of Belgium'’s
national identity, but it has nevertheless stated that a Flemish
Community Act requiring the contracts between employers and
employees to be in Dutch, regardless their own language, went too
far (ECJ 16 April 2013, Las, C-202/11, par. 26).

H. DUMONT, o.c., 66.

EC] 26 February 2013, Melloni, C-399/11, par. 60. /lu. naparpadp
58: «Take TiymaueHHs craTTi 53 XapTii [HasaHHA JepkaBi-yieHy
MOXJIMBOCTI 3aCTOCOBYBATH CTaHAAPT 3aXUCTY OCHOBOMOJIOXKHHUX
npaB, rapaHTOBaHUX i KOHCTUTYLi€0, KOJIM Lled CTaHAapT € BU-
MM, HIXK TOH, 1110 BUIIMBaE 3 Xaprii], nigipBaso 6 npyuHUUNI NpU-
MaTy npaBa €C, OCKiJIbKH Lie J03BOJIUTD JleprKaBi-ujieHy He 3aCTO-
coByBaTH INpaBoBi HopMHU €C, sIKi MOBHICTIO BijgnoBifawTb Xap-
Til, KOJIM BOHW MOPYLIYIOTh OCHOBHI IpaBa, rapaHTOBaHI KOHCTHU-
TYLI€0 i€l fepaxKaBu».

A. ALEN, o.c., 36-38; ]. KOMAREK, “The place of national constitu-
tional courts in the EU”, ECLR 2013, 433.

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA
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MOTeHIia/ MOB'sI3yBaHHS MPUHLMIY HalliOHAJIbHOI
iIEHTUYHOCTI 3 KOHCTUTYIL[iIHHUM KaTaJ0roM npasB
JauHu. Y 1pomy pimeHni ®egepanbuuil KoHcTu-
Tyniiaui Cys po3’siCHUB, 10 BiH 3axWIIaTHME OC-
HOBOIIOJIOXKHI MpaBa sIK YaCTUHY KOHCTUTYLiHHOTO
KOHTPOJIIO, 3/1iICHIOBAaHOT'0 y MPOBa/»>KEHHSX 3a KOH-
CTUTYLiHHMMH ckapramu.’® Take o6IpyHTyBaHHS, K
BU/IAETHCS, 0O3HAYAE, 10 AKI0 OCHOBONOJOXKHUM 3a-
koH (KoHcTuTyuisa HiMeyunHu — ped.) npomnoHye
IMIMPIIAHI 3aXUCT, Hi>k XapTis, pieHHs MesioHi pak-
TUYHO cKacoByeTbcd. Ciif, ofHaK, Bij3HAUYUTH, L0
®enepanbauii Koncruryuiitnuii Cyg 6yne 34idcHO-
BaTH LI0 KOMIIETEHIi0 CTPUMAHO, BiJKPUTO JIO €B-
porneicbKoi iHTerpaiii, i micjis nonepeAHbOro Aiajo-
ry 3 EBpOINENCbKUM CYyZ0M.

Ockinbku KoHctutyniinui cyn benbrii e He
BHU3HAYMB 06CcAT 6esibTilchbKOl HallioHaJbHOI iZjeH-
TUYHOCTI (auB. N2 21), He3po3yMmiJio, Y1 MOXKHa 6YJI0
6 06iliTH pilleHHA MeJJIOHI, BUKOPUCTOBYIOUH L1O
TEXHIKY.

23. Ha nymKy E€BpOMNENChKOro Cyaly, MOHOIOJIis
Ha Meperidg] BTOpUHHOro npaBa EC mepebyBae y
JlrokceMb6yp3bKkoMy cyzAi’® i OXOIUIIOE TaKOX Iepe-
IS/l Ha mpeJiMeT BiAMOBiHOCTI HallioHa/bHIN i/1eH-
TU4HOCTI (national identity review — aem.) y cBiTai
cratTi 4.2 lorosopy €C.1%° 3 niei Touxm 30py, Hemae
Micud g neperydaay Ha npeaMeT BiAlOBIAHOCTI Ha-
L[iOHAJIbHIN IIEeHTUYHOCTI KOHCTUTYIIIHHUMH CY[AaMU.
[IpoTe peski KOHCTUTYIiIMHI CyAu BXKe BU3HAJIH, 1[0
3000B’s1I3aHHSA BTOpHUHHOrO npaBa €C He 6yAyTb 3a-
CTOCOBAHI, AKILO BOHU CyllepedaTh eJeMeHTaM Ha-
nioHasnbHOI izeHTHYHOCT].?!

[IpeneieHTHA MPaKTUKA LJUX KOHCTUTYLiHHUX
CyZliB mokasye, 1o nomiaz €C Ha HallioHa/IbHY ifleH-
TUYHICTb He € €IUHUM, HATOMICTh Ma€ GyTH 36a-

98 BVerfG 15 December 2015, 2 BVR 2735/14 (see no. 20).

ECJ 22 October 1987, Foto-Frost, C-314/85; ECJ] 22 June 2010,
Melki and Abdeli, C-188/10 and C-189/10.

ECJ 14 October 2004, Omega Spielhallen- und Automatenaufstel-
lungs- GmbH t. Oberblirgermeisterin der Bundesstadt Bonn, C-36/
/02; ECJ 22 December 2010, Ilonka Sayn-Wittgenstein, C-208/09.
E.g.BVerfG6July2010,2BvR2661/06, Honeywell (Germany); CCn°
2006-540, 27 July 2006, Droit d’auteur; CCn® 2010-79 QPC, 17 De-
cember 2010, Kamel Daoudi (France); KOHCTUTYLiHHUH KOHTPOJIb
BTOPUHHOTO 3aKkoHoAaBcTBa EC KoHcTuTyniiHuM cyom Iosbiii
(SK 45/09, 16 November 2011). KonctuTtyuiiinuii cyz Yexii Bxxe
OroJIOCUB HOPMY BTOPMHHOTO NpaBa €C He3aCTOCOBHOIO MICJIs MPO-
uesypu nepernagy ultra vires (Pl US 5/12, 14 February 2012).
JluB. Takox piweHHs PenepanbHoro Koncruryuiitnoro Cyny Hi-
MeYy4yuHU y cupasi Gauweiler, B ikoMy MexaHi3aM OMT BBakaBcst
Y3TO/P)KEHUM JIMILE 3 HiMelbKoto KoHCTUTY1i€, 1110 epe/i6ayae
o6MexyBaJibHi TiiyMayeHHs (BVerfG 21 June 2016, 2 BvR 2728/
/13; see no. 20).
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JIAHCOBaHM 3 HallioHAJILHUM nomisaaoM Ha Hei.'%? Ha
AYMKY JesKHUX aBTOpiB, EBPONENCbKUN CyJl He Ma€
JOCTaTHIX MOXJIMBOCTEH JISl TOTO, 11100 BUBHAYUTHU
JJI KOXKHOI Jep>KaBU-4JIeHa, SKi acneKTH 1i Halio-
HaJIbHOI KOHCTUTYLil CTOCYIOTBhCA I HalliOHAJbHOL
inenTranocti.'%® Tomy cnpa:xuiii giasor Mix Harjio-
HaJIbHUMHM KOHCTUTYLiHHUMM cyfaMy Ta EBpormnei-
CbKHM CyZ0M HEOOXiJHUM Y KOXKHOMY BHUIAZKY, KOJIU
WeThCd NMPO eJleMeHT HaljiOHaJbHOI iIeHTUYHOCTI.

24. lpaktuka KoHcTuTyuiiitHoro cyay besabrii
NOKAa3ye, 1110 BiH He YHUKAE Jia/0Ty 3 EBpONEeNCbKUM
cyfoM (auB. 1. 17). Y npunuuni, KoHCTUTYLiHHUA
cyg, benbrii noBaxkatume npioputet npasa €C i ne-
peBipATUMeE JiMlle KOHCTUTYLIMHICTh aKTiB, 1[0 iM-
IJIEMEHTYIOTb HOPMHY BTOpUHHOTO npasa €C, Bpaxo-
BYIOYH Te, 1110 BOHU 3a/IMILAI0Th 3aKOHOJaBYOMY Op-
rany BiJbHMH BUGIp 3acTOCOBYBaHUX 3aco6iB.'%*
fAxwo AificHicTb HOpMU BTOpUHHOro npaBa €C oc-
Kap>KyBaTHMeTbcs B KoHCTUTYLiIHOMY CyAj, BiH ne-
pefiacTb crpaBy [0 EBpONENHCHKOro cyay AJs mole-
peAHboro pimenns (preliminary ruling — asm.).1%

[likaBUM NPUKJIALOM TAKOI IPAKTHUKHU € ClIpaBa
Test-Achats. benbrificbka opraHizaiiisi 3axucTy npas
CMOXKMBAUiB, sIka He OCKapXyBaJsia nepeJ; EBpomnei-
CbKHUM CYZ,OM IOJIOKEHHS JUPEKTUBH, 10 JL03BOJISE
HalliOHaJIbLHUM 3aKOHO/ABLIAAM PO3Pi3HATH PO3MipHU
CTpPaxOBUX BHECKIB 31 CTpaXxyBaHHA *XUTTH YOJIOBIKIB
i )KIHOK, OCKap>KHUJ1a 3aKOH, 1110 iMIIJIEMEHTYBaB L0
MOXJUBiCTB, A0 KoHcTUTy1iliHOTO cyay. KnonoTtah-
Hsl IIPO CKaCyBaHHS 3aKOHY 6yJ10 3aCHOBaHe Ha MPUH-
UM piBHOCTI Ta HeAUCKpUMiHaLii, 3aK/aZleHOMY B
Koncrutyuii besbrii, ane Konctutyuifinuii Cyn nepe-
JlaB cllpaBy A0 E€BponelcbKOro cyfy AJis lonepej-
HBOTO pillleHHA W00 NPUHLUIY PIBHOCTI y BiJHO-
HIeHH] JUPeKTUBHY Ta BiZNOBIAHO 10 3aKOHOAABCTBa
€C.1% €CC Bu3HaB nopyueHHsA 1bOr0 NPUHLUIY Ta

102 R. ARNOLD, “The Federal Constitutional Court of Germany in the

context of European integration”, in P. POPELIER, C. VAN DE HEYN-
ING and P. VAN NUFFEL (eds.), Human Rights Protection in the Euro-
pean legal order: the interaction between the European and the na-
tional courts, Antwerp, Intersentia, 2011, 252-253.

L. BESSELINK, “National and constitutional identity before and
after Lisbon”, Utrecht Law Review, 2010, 45.

CCno.59/2014, 3 April 2014; no. 144/2014, 9 October 2014.
Validity questions to the EC] have been referred in the follow-
ing eight cases: CC no. 124/2005, 13 July 2005 (European Arrest
Warrant); no. 126/2005, 13 July 2005 (Money Laundering); no.
103/2009, 18 June 2009 (Services Directive); no. 128/2009, 24
July 2009 (European Arrest Warrant); no. 116/2012, 10 October
2012 (Directive 95/46); no. 172/2013, 19 December 2013 (Uni-
versal Services Directive); no. 165/2014, 13 November 2014 (VAT
Directive); no. 15/2015, 5 February 2015 (Commission decisions).
106 (¢ no. 103/2009, 18 June 2009.
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IIOCTaHOBMUB, 110 MOJIOXKEHHs AUPEeKTUBU € HeJiilc-
uuM.1%” 3rogom Koncturyniiinuii Cy ckacyBas 6e/ib-
riicbKy TpaHcno3ullito (HalioHa/JbHYy HOPMY, L0 iM-
IJIEMeHTyBaJsla JUPEKTUBY — ped.), IPOCTO KOIilot0-
YU apryMeHTallilo 1o CcyTi 3 pillleHHs: EBponeichKoro

cyny.'*®

25. Takum yuHoM, Konctutyuinnuii Cyn benbrii
NiATPUMYyE NPUHIUN WKAPO]I chiBmpali 3 EBponeich-
kuM Coro3oM. 3abe3ledyeHHs MOBHOI Ail npaBa €C y3-
rO/KYEThCA i3 3a6e3ne4eHHsIM BepXOBEHCTBA [IpaBa.
[ Bce ’x 3abe3MevYeHHs MPaB JIOAWHY € 1ie GiJbI me-
PEKOHJIMBOIO PUCOI0 BEPXOBEHCTBA NpaBa. SKIo 06u-
JilBa IPUHIUIIM cCyliepedyaTh OJWH ogHOMY, KOHCTUTY-
nintHun Cyz, UMOBiIpHO, BUKOPUCTAE BCi iCHyrOUi Me-
TOJIU CYA0BOTO JAiajory, 106 YHUKHYTH IpobJieM, aje
CTBEP/KYE, 1110 BUXOAUTUMeE 3 BEPXOBEHCTBA IIpaBa.

b. €C ta €Bponericbka KoHBeH11is paB JIl0JHA

26. €BpomnelicbKa KOHCTUTYIiHA 6araToMaHiT-
HiCTb He 0OMeXY€eTbCsl HalLliOHaJIbLHUMH KOHCTUTY-
LisIMU Ta 3aKoHOAABCTBOM EC, a TaKoXX MicTUTh KoH-
BEHIli10, IKa TaK0>X NIOBUHHA TJIyMadyUTHUCA Ta 3aCTO-
COBYBAaTHUCA BIANOBIAHO [0 NMPUHIUINY NOBHOI peasi-
sayii (full effect).®® Mpo6eMu MOXKYTb BUHUKHYTH,
KOJIM NPUHLHUI MOBHOI peasisanii npasa €C cymne-
pe4YuThb NIPUHLMIY NOBHOI peanisanii Konsennii.'*

3 Touku 30py ECIIJI, KoHBeH1is1 BCTaHOBJIIOE Mi-
HiMaJIbHI CTaHZAPTU 3aXUCTY, AKi MalOTb JOTPUMY-
BaTUCH BCiMa Jiep>KaBaMU-YJIEHAMU, HaBIiTh AKIIO iX-
Hi KOHCTUTYLii 4M 3060B’s3aHHS 3a JOTOBOpPAMU
nepej6avyaloTb HWXKYMK piBeHb 3axucTy. JlepxaBa-
YyJieH He MOXe BiJJKUJAaTH 1i 3060B’sA3aHHS MPOCTO
LIJIAXOM INOCUJIaHHA Ha iHIII MDKHApOAHI Ta HaZHa-
nioHanbHI 3060B’sg3aHHA,'!! BK/IIOUaOYU 30608’ 5-
3aHH#, 1110 BUIJIMBAKOTH i3 mpaBa €C. 3a BiACyTHOCTI
odiniiiHoro npueaHanHsa €C go Konpenii, ECILJI He
Ma€ KoMIeTeHIlii 6e3mocepe/IHbO NeperisiiaTH aKTH
BTOPUHHOIO 3aKoHOZaBcTBa EC Ha mpeaMeT BiANO-
BigHoCTi Konennii.''? Bognovac ECIIJ onocepezko-
BaHO pO3IJIfAZla€E BTOPHHHe 3aKOHoZABcTBO EC Ha

107 ) 1 March 2011, Test-Achats, C-236/09.

108 ¢ 'ho.116/2011, 30 June 2011.

109 BC{HR (GC) 7 February 2013, Fabris v. France, § 75.
Hanpuxusag : M. BossuyT and W. VERRIDT, “The Full Effect of EU
Law and of Constitutional Review in Belgium and France after
the Melki Judgment”, EuConst 2011, 383-387.

1 g o ECtHR (GC) 12 September 2012, Nada v. Switserland, §§ 196~
198.

M2 ECtHR (GC) 18 February 1999, Matthews v. United Kingdom,

§§ 32-35.
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npefMeT BiAnoBigHocTi KoHBeHLii, neperiaaanydu
3aKOHM Ta pillleHHS, AKHUMHU JiepXKaBHU-4JIeHHU TPaHC-
NOPTYIOTh | BIPOBA/KyIOTh BTOPUHHE 3aKOHOJAB-
ctBo €EC.13 Y cBoiii Bigomiit cnpasi Bosphorus €CITJI
BPIBHOBAXXUB iHTepeCH 3aXUCTy NpaB JOAUAHU 3 iH-
TepecaMu €BponeicbKoi iHTerpaiii, BU3HaBIIIY, 1110,
B MPUHLMII, HIXKYUN CTaHJAPT NepeBipKU 3acTOCO-
BYEThCS, AKIO WAETbCS NPOo 3060B’A3aHHA 3a 3aK0-
HoZaBcTBOM EC. Y TakuxX BUNIAJIKaxX nepe6avyaeThCs,
10 JiepKaBa-4yJieH, sika BUKOHYE 30060B’sI3aHHA 3a-
KoHOAAaBCcTBa EC, OTpUMYBaach CBOiX 3000B’s13aHb
3a KonBeH1i€1o, ajie iMille B YaCTUHI 3aXUCTY, «IL0
CTOCYEThCSA 3MICTOBUX rapaHTil Ta MeXaHi3MiB KOHT-
poJIIo 3a IX NOTPUMaHHAMY, lepebadyeHUX MPaBoOM
€C, € exBiBasleHTHUM 3axucTy 3a KonseHuieto. Ilpo-
Te s NMpe3yMILis Moxe GYTU COPOCTOBAHA, SIKILO
3 00CTaBHMH KOHKPEeTHOI CpaBU B6AYAEThCs, 10 3a-
XUCT NpaB, 3a3HadyeHUX y KoHBeHli], € ABHO HenoO-
craTHiM.'* IBHO HeZOCKOHAIMI 3aXUCT iCHYE i 3BU-
yailHuit nepersisag €CIJI 3acTOCOBYETBCS, SKILO Ha-
LioHaJIbHUM cyaas He mepejaB cnpaBy go €CC gus
nonepeAHLOr0 MUTAHHSA 1I0J0 O6IPyHTOBaHOCTI !
(preliminary validity question — aem.). Kpim Toro,
AKILO Ail Jiep>KaBU He NOBHICTI0 NPOAUKTOBaHI 3aKO-
HOZABCTBOM E€C, OCKIJIBKH Jlep>KaBHI OpraHyd MawThb
NeBHY JUCKpeLilHy BJaAy, npe3yMmnuisa Bosphorus
He 3aCTOCOBYETHCS, SIKIIO Jep:KaBa peasisye BJacHy
JucKperiio. 1

3 Touku 30py EBponeiicbkoro cyay, KonBeHnis
He € YaCTHHOI0 OCHOBHOTO npaBa €C i Tomy He € dop-
MaJ/IbHOIO MiZCTaBOW [Jig Neperisify BTOPUHHOIO
npaBa €C. BoHa ¢yHKIioHye aullle K iHCTPpyMeHT
JJ151 TIyMayeHHsI [IpaB JI0JWHHY, IKi € YaCTUHOIO Nep-
BHMHHOTO NpaBa €C, OCKiJIbKA BOHU BUKJIaJieHi B Xap-
Til a60 TOMy, 1110 BOHHU € 3araJlbHUMHU NPUHLUIAMU
npaBa €C. TUM He MeHII, HOpMaTHUBHA L[iHHiCTb KoH-
BeHIil mificuioeTbes ctatTero 52.3 XapTii, ika Bu-
Marae, o6 3MicT Ta ob6cAr mpae XapTii, ki Kopec-
NOHAYITH NpaBaM KoHBeHIil, 6y/M TaKUMHU X, fK i
Ti, o BcraHoBseHi KouseHmniero,''” o nae MoxJIu-
BicTb €C HafaBaTH WMPUIKM 3aXUCT. Lle mos10keHHS
JleMOHCTpye ob6csar posipu €C g0 cUCTEMU 3aXUCTY
npaB jwoauHu €ECIIJI 3a KouBeHuieto B pimeHHi Bos-
phorus. [IpaBoBa mpakTHuKa EBpoNeNCcbKOro cyay, Ha-

M3 BCtHR (GC) 15 November 1996, Cantoni v. France, § 30.

114 BCEHR (GC) 30 June 2005, Bosphorus v. Ireland, §§ 152-158.
ECtHR 6 December 2012, Michaud v. France, §§ 112-115.
ECtHR (GC) 21 January 2011, M.S.S. v. Belgium and Greece,
§§ 338-340.
This includes the ECtHR’s interpretation of these Convention
rights (Explanations relating to the Charter of Fundamental Rights,
2007/C-303/02, O] 14 December 2007, C-303/32-35).

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA

TOMICTb, He QOpPMYJIIOE NPUHLMI €KBiBaJIEHTHOTO
3axucTy mogo cucremu Konsenuii.l'® Bpaxosyroun
CUJIbHY NPUXUIBHICTh EBpONENCHKOTO CYAy 10 IPUH-
nuny efHocti npaBa €C, BiH 3asuiuae 3a co6010 Mo-
HOIIOJIi}0 Ha IlepeBipKy BTOPUHHOTIO 3aKOHOJaBCTBA
€C!1% | He 03BONISAE HAL[IOHAILHUM CY/JAM BiJKU1a-
TH BTOPHMHHE 3aKOHOZAABCTBO EC abo Horo HalioHa-
JIbHY TpaHCHo3uLip s nopyuweHHsA KoHBeHuil. Y
BHCHOBKY 110710 npuegHaHHs €C 1o KoHBeH1ii 4iTkO
BU/JHO, 110 EBPONENCHKUN CyJ| TAKOX He MpUIIMaE
30BHILIHBOTO KOHTPOJIIO 3 60Ky ECITJ.120

27. Y 1bOMYy KOHTEKCTI IOCTa€ MUTAHHS, AKUHI
nigxig HanioHa/IbHI KOHCTUTYLiMHI Cyj1 MOBUHHI 3a-
CTOCOBYBATH NPU NepernisAi 3akoHy, 1o TpaHcpop-
My€ abo iMmaeMeHTY€e 3060B’siI3aHHS BTOPUHHOTO
npaBa €C, mo cynepeyaTb KoHBeHIii B po3yMiHHI
ECIIJI, Toni sk 11 HOpMa BTOpUHHOTO npaBa EC He

cynepeduTb XapTil y T/yMadeHHi €BponeicbKoro

Cyﬂy_lzl

28. Hanpyra 3pocTage, ko1 EBpOonenucbKuu cyn,
He BUKOPUCTOBYE NMOBHicTIO HagaHe ECIIJI Taymauen-
Hfl KOHBEHIiMHUX MpaB, aHaJIOTiYHUX NpaBaM Xap-
Tii.'?? Jlo mpuknany, y cnpasi Akerberg Fransson €s-
poneicbKUM CyA cIpaBeAJMBOCTI He CaifyBaB, i Ha-
BiTBb He 3rajas, chopmyaboBanuil €ECIIJI y ioro npe-
1le/leHTHi# MpaKTHLi NpUHLMN ne bis in idem.'?® ¥ nji
cnpaBi €ECC 3a3HauuB «io crattd 50 XapTii He ne-
pelLlKOo/pKa€E AepKaBi-u/eHy BCTAHOBUTH JJI THUX Ca-
MUX aKTiB HEBIZIMOBITHOCTI [...] MOEAHAHHSA MOJATKO-
BUX CaHKLi{ Ta KpMMiHaJbHUX NOKapaHsb. [y Toro,
106 3abe3neynTH 36ip ycix HaaxomkeHb Big [1/IB i
y TakuH crnoci6 3axucTuTH PpiHaHCOBI iHTepecu EBpo-
neiicbkoro Coro3y, ep>kaBu-4JeHd MalTb CBOGOAY
BUOUpATH BianoBigHi ca”kuii [...] Takum ynHOM, 11i
MOKapaHHS MOXYTb MaTH GpopMy aJIMiHiCTpPaTUBHUX

118 G. Rosoux, Vers une “dématérialisation” des droits fondamentaux?,
Brussels, Bruylant, 2015, 777.

19 ECJ 22 October 1987, Foto-Frost, C-314/85; ECJ 22 June 2010,

Melki and Abdeli, C-188/10 and C-189/10.

EC] 18 December 2014, Opinion no. 2/13 on the Accession of the

European Union to the European Convention for the Protection of

Human Rights and Fundamental Freedoms.

The answer to this question would be a lot easier if the EU would

accede the Convention itself.

JluB. npuksagu y J. CALLEWAERT, “Leur sens et leur portée sont

les mémes. Quelques réflexions sur l'article 52, § 3 de la Charte

des droits fondamentaux de 1'Union européenne”, Journal des

Tribunaux 2012, 596.

[TosicHeHHs], 1[0 CTOCYIOTbCs XapTii OCHOBHHUX NpaB, TUM He

MeH1, YiTKO BKa3ywoTh Ha ctaTTio 50 Xaprii i craTTio 4 cboMoro

npoTtokoJy 0 KoHBeHii, 1[0 NOBMHHI MaTHU TOU caMuUi 3MicT i

06csAT. 3aXUCT y 3aKoHOAaBCTBI EC Mae 6yTH HaBIiTh LIMPIIUM, OC-

KiJIbKUM CTOCY€ETBCS BCIX OPUCAUKILIN Y BCiX JleprkaBax-yJIeHax.

1
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CaHKLi{, KpUMiHa/JIbHUX NOKapaHb ab0 MOE€AHAHHA
[[UX ABOX OKapaHhb. [...]». AKI0 K NOTIM 3aJUIIUTH
«JIJis1 BUpilleHHS BiJINOBIJHUM CyZioM [...] MUTaHHS,
4y nepenbdadeHe HallioHAJIbHUM 3aKOHOAABCTBOM I10-
€/THAHHS MOJATKOBUX CAHKIIiM 3 KpUMiHAJbHUMU MAE
O6yTH nepeBipeHe Ha NpeAMeT BifnoBigHOCTI HaLjio-
HaJIbHUM CTaHAApTaM [...], BiH MoXe, BUXOAAUYHU 3 00-
CTaBUH CIIpaBH, BU3HATH iX NOEAHAHHA TaKHM, LI0
CylepeynTb TaKUM CTaHZApTaM, B TOW 4ac AK iHmi
CaHKIii € eGEeKTHBHUMH, TPONOPIIIHHUMH Ta NEepeKOH-
JUBUMU».1%* CTpac6ypsbke mpelesieHTHe IpaBo He
nepesi6ayae BUKIIOYEHHs 3 TpaBua ne bis in idem.'?>

KoHcTtuTtyniinui cyn besbrii 3iTkHYBCS 3 Li€0
PO36IXKHOI0 CYI0BOIO NMPAKTUKO0, PO3IJIsAAI0YU CIIpa-
By NP0 CKacyBaHHs AKTa, 10 03BoJisAB Odicy npoky-
paTypu Ta MOJATKOBiM afMiHicTpalii BUpillyBaTH
MI>X HUMM IIMTAHHA PO Te, A0 AKOI BIZIOBIJa/IbHOCTI
NPUTATyBaTH 3a NMOJLATKOBe MPAaBOMNOpPYLIEHHd —
KpUMIHaAJIBHOI YM aAMiHicTpaTuBHOI. KapasbHe me-
pecJiiiyBaHHsl 0yJI0 MOXJIMBUM Mic/sl HaKJ/AaJeHHs
3a TOM CaMHM IPOCTYINOK aMiHICTPaTUBHOIO LITpa-
by, xoua agMiHicTpaTUBHUM 1ITpad He Mir 6YTH Ha-
KJIaJIeHUH [OTH, IOKHW TPUBaJo KPUMiHaJIbHe Iepe-
cJlilyBaHH#, i CKacOBYBCs, KOJU MiJ[03pOBAaHUN MO-
ctaBaB nepes cyaoM. Koncrutyniinui Cyz ckacyBaB
1[0 MOXKJIMBY MO/JBIMHY BiANOBiAa/IbHICTb 6€3 MOCU-
JaHHA Ha pimenHsa €CC y cnpasi A)kerberg Frans-
son,?% gke MOIJI0 03BOJIMTH TaKi NpOLeypH, OCHU-
JIAIOYMCh JIMIIEe Ha KOpPCTKimy npakTuky €CIJI, mo
3a60poHsi€ 6yib-sIKe MO/ BiliHe NPUTATHEHHS [0 Bij-
noBigaapHocTi.'??

124 ECJ 26 February 2013, Akerberg Fransson, C-617/10, par. 34 and
par. 36.

BucHoBok 'enepanbHoro ajBokara (1. 71-74) Bkasye Ha Te, 1110
3amMoBYyBaHHs CyzoM npeneseHTHoro npasa ECIIJI MmoxHa no-
SICHUTH TUM $aKTOM, 110 He BCi JeprkaBU-4/eHU paTUdiKyBaau
ChoMUI NPOTOKOJI, @ iHILI JieprKaBU-YJIeHU TOJaJId 3acTepexKeH-
Hs a60 3as1BM /10 cTaTTi 4 [IpoTokosy Ne 7, o6Mexxyrouu Horo 3a-
CTOCYBaHHS /10 KpUMiHa/IbHUX IpaBonopyuieHb. Llell 6pak saroau
MDK Jlep)KaBaMHU-UJleHaMH MOSICHIOE, YOMY Jiep)KaBU-UJIeHH, Ha
BiAAMiHY Biz pimeHHs: Melloni, BisibHI 3aCTOCOBYBaTH BUILi CTaH-
JlapTH 3aXUCTY OCHOBHUX IIpaB.

(K. LENAERTS, “Human rights protection through judicial dialogue
between national constitutional courts and the European Court
of Justice”, in A. ALEN, V. JOOSTEN, R. LEYSEN and W. VERRIJDT
(eds.), Liberae cogitationes. Liber amicorum Marc Bossuyt, Ant-
werp, Intersentia, 2013, 376-377.

®axTuyHo, llIBenis 6yna 3acymkena ECIIJI y nyxe cxoxii cripasi
3 nososoM 210 ECC Akerberg Fransson judgment (ECtHR 27 No-
vember 2014, Lucky Dev v. Sweden, § 62).

[IpoTe BiH He irHOpYBaB MOXJIMBY 3aCTOCOBHICTb npasa €C i 3ra-
JlaB npo icHyBaHH# cTaTTi 50 XapTii.

CCno.61/2014, 3 April 2014, referring to Article 4 of the Seventh
Protocol to the Convention, which came into force in Belgium on
1 July 2012, and to ECtHR (GC) 10 February 2009, Zolotukhin v.
Russia, § 82; ECtHR 16 June 2009, Ruotsalainen v. Finland, § 56.

YACOIHNC 4 / 2018
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| BLI PEJAKLIT

Takum yuHOM, KoHcTuTyuiinuii Cyz, 3acTocyBaB
HNPUHLIUN HaHO6iAbLI MMpOKOro 3axucty. Ha ayMky
aBTopa, KoHctutyniiHuit Cyj 6e33acTepeXHO BU3-
HaB, 110 cTaTTs 4 CbOMOro NpoToKoay Ta cTaTTs 50
XapTii NponoHyIOTh eKBiBaJIEHTHUN 3aXHUCT, K 3a-
3HaueHo y ctaTTi 52.3 Xaprii; 3ragyro4u npu 4boMy
061/1Ba MOJIOKEHHS J0TOBOPY, IPOTE MOCUIAI0UYUCH
JiMlIe Ha mpenejeHTHe npaso ECIIJLY28 Opnak cuig
3a3HAYMTH, 11O Iid ClIpaBa He mifgnazaae mig chepy ail
npaga €C.

29. ¥ pasi 3actocoBHOCTI npaBa €C, KoHcTury-
LiiiHU# cyn Besbrii 6epe yyacTb y nonepeHboMy Jia-
J103i 3 EBponelicbkuM cyzoM.'?? el gianor o3Havae,
1110 3aCTOCOBYEThHCA NMPOLeJypHa YacTHHA Npe3yMII-
uii Bosphorus, mjo6 E€CIIJI 3rosoM 3acTocyBaB CBii
nigxig (auB. m. 26). TaAKUM YUHOM, HaBiTh SKIIO EB-
pornelcbKUM cy/l He BU3HAE nopylieHHs i KoHcTUTy-
uiinuil Cyn 06MexxyBaTUMeTbCs BUKOHAHHAM pillleH-
Hs1 EBpPONENCHKOTO CYAY, € JIMIIe HEBEJUKUHA PU3UK
Toro, wo ECIIJI BU3Hae nmopylieHHs B HACTYMTHOMY
piteHHi. [IpoTe nprvHaiiMHi ofjHa cnpaBa CBiAYUTH
npo Te, o KoHcTuTyuiiHui cyn besbrii He o6Mexye
CBill HACTYNIHUH Neperyaj Julle BAKOHAHHSAM pillleH-
Hs1 EBPONENCBKOrO Cyy.

lla cnpaBa cTocyBasiaca 2-0i JJUpeKTUBU NIPO
BigMMBaHH#A rpouieit,'*? akT npo BIpoBa/KeHHs AKOI
6yB ockapkeHui 0 KoHcTtuTtyuifiHoro Cyay, roJioB-
HUM YUHOM, Yy 3B’SI3KY i3 NOpYILIEHHAM cTaTel 6 i 8
KonBeHnuii. Cyg HanpaBuB 110 cipaBy A0 EBponeich-
KOI'0 CyAy [/l IoNlepeJHbOr0 pPO3IIAAY NUTaHHS PO
Te, 4u nopy1uye JupekTrBa npo 60poThOY 3 BiAMHUBaH-
HsAM rpouieli craTtTio 6 KonBeHuii (i, TakuM 4MHOM,
ctaTTio 6 JloroBopy €C), OCKiJIbKM BOHa MOLIUPIOE Ha
IOPUCTIB 060B’I30K MOBiIOMJISITH NPO MiJlo3pisi omne-
panii.’*! €CC He BU3HAB MopylIeHHA NpaBa Ha Crpa-
BegMBME cyp,3? ane srogom Koncrurtyuiiinuii Cyz
BUMaras, 106 MpaBOBi MoJIOXKeHHs, AKi BIPOBaJ-
KYIOTb JIlUpeKTUBY PO BiIMMBaHHS Ipollei, Tayma-
yuuce BianosiaHo mo crarTi 8 KonBennii.!?? Ax6u

128 G. Rosoux, o.c., 792.

129 (¢ no. 126/2005, 13 July 2005; CC no. 165/2014, 13 November
2014. Implicitly, by only referring to Article 6 TEU without speci-
fying the relevant Convention rights: CC no. 124/2005, 13 July
2005.

O Directive 2001/97/EC of the European Parliament and of the

Council of 4 December 2001 amending Council Directive 91/308/

EEC of 10 June 1991 on prevention of the use of the financial sys-

tem for the purpose of money laundering.

CCno.126/2005, 13 July 2005.

2 ECJ 26 June 2007, Ordre des barreaux francophones et germanop-

hone and Others v Conseil des ministres (belge), C-305/05.

CC no. 10/2008, 23 January 2008. Ha nymky KoHcTuTynuiiiHoro

Cyny, eivHe TiyMadeHHs, sike Bianoifae ctaTtTi 8 KonBeHuii,

13

131
13
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Koxnctutyuiinuii CyJ; mpocTo 3acTocyBaB JIOTIKY Mpio-
puTeTy npaBa €C, BiH noBUHeH 6yB a60 BUKOHATH pi-
11eHHs1 EBPOIENCHKOTro CyAy, He BUSIBUBIIU >KOJHOTO
MOpYLIeHHs, a60 K IOBTOPHO NepeJlaTy Ty caMy CIipa-
BY /10 EBpOIENCHKOro Cyay /iJisl MoMepeIHbOTO pillleH-
HA o040 BignosigHocTi JupekTuBu cT. 8 KoHBeHLil.

TakuMm yuHoM, KoHcTuTyuiiitnuit Cya 3amporo-
HyBaB INMPIUMIA 3aXUCT NpaB JOAMHY, Hixk ECC,13*
110 He MiATpUMaB BUCHOBKY [eHepasbHOro ajBo-
KaTa, IKUI TakoxX 3raZlyBaB Ipo NOTeHIilHI Ipo6.ie-
MU BiHOCHO ctaTTi 8 KonBenuii.'®® iaxig Koncru-
TyuidHoro Cyay 6yB misHime nigTpumanuit ECILI y
ioro sHaMeHUTOMY pimenni Michaud.'3®

30. Koncturtynirnnui Cyzn HaZjlae BEJIMKOTO 3Ha-
YyeHHs NOBHIH Ail npaBa €C nmpu nepesiplli 3aKOHO/aB-
YUX NOJIOXKEeHb Ha NpeAMeT BianoBigHocTi KoHBeHIIiI.
Ile cTocyeThCs SIK Npele/leHTHOI MPakTUKU EBporei-
CBKOI0 CcyAy, Tak i EBponelcbKoro cyay 3 npas Jito-
JWHU NP TJIyMadeHHi NpaB JIOAWHY, 3aK1aJJeHUX Y
Konctutyuii besbrii, i npoBoAUTh aKTUBHUH Jiajior
3 EBpPOIENCHKUM Cy/IOM 1151 TOAAJbIINX PO3’ICHEHD.
HesBakatouu Ha 1ie, 1OTo MpaKTHKa MMOKa3YE, 1110 BO-
Ha 3aCTOCOBYE MPUHLUI HAUIIMUPILIOTO 3aXUCTy NpaB
JIIOIUHU.

c. BucHoBoK

31. Y KoXHIN JiepKaBi, iKka KepyeTbCsA BepXoO-
BEHCTBOM I1paBa, IpaBa JIIOJUHH € HAaBULIMMU HOP-
MaMH, | BOHM NIOBUMHHI IOBaXKaTUCA BCiMa JepaB-
HUMMU OpraHaMy, BKJIIOYAK4YU BCiX CyALiB. [cHyBaHHA
6araTboXx JOKYMEHTIB 3 NpaB JIOAWHHY, 1110 HaKJIaAa-
I0ThCS OJJVH Ha OJIHOTO, fIK HalliOHaJIbHUX, TaK i Haj-
HaliOHa/JIbHUX, MAa€ NMPU3BOAUTH JIKILIE [0 LIKPIIO-
ro 3axMuCTy, aJle HacpaB/i BOHU 4acTO NPU3BOAATH
[0 MJIYTaHUHMY, OCKIJIBKU TJIyMadeHHs Ta 3aCTOCy-
BaHHSA MpaB JIIJUHU HaliOHAJIbLHUMU Ta HaJHaLio-
Ha/IbHUMU KOHCTUTYLiHHUMU CyASIMU MOXYTb BiJ-
pisHaTHCA. KOHCTUTYLIHHUI CyZl CUCTEMAaTHUYHO Ipar-
He 3a0e3Me4YuTH IPaBOBY BU3HAUEHICTD y LiHl cdepi,
a TaKoXX YHUKHYTHU cyfoBux pimenb ECIIJI Ta EBpo-

BUMarae,1o6indopmanis, aKy oTpuMyeaiBoKaT i yackoHdiieH-
LilHOTO CMiJIKyBaHHS 31 CBOIM KJIIEHTOM, Y 3B’I3KY 4 He3aJlex-
HO BiJl TOr0, Y4 BOHA BiibyBaJsacs miji yac OPUAUYHOIO NPeCTaB-
HULTBA, OyJia 3axullleHa NpodeciiiHO0 TaEMHULELO.

E. CLoors, “Het Grondwettelijk Hof en de toetsing van secundair
Unierecht aan fundamentele rechten”, in A. ALEN and J. VAN NIEU-
WENHOVE (eds.), Leuvense Staatsrechtelijke Standpunten 1, Bru-
ges, die Keure, 2008, 28-33.

Concl. Adv.-Gen. Poiares Maduro, 14 december 2006, C-305/05,
par. 41.

136 ECtHR 6 December 2012, Michaud v. France, §§ 126-131.

135

MeNChKOro CyAly 3 BU3HAHHSIM MOpPYIlIEeHb HA OCHOBI
pO3yMiHHS NpaB JOAUHY, BUKJIaJeHuX B KoHcTUTY-
uii besnbrii, B cBiTai TiymauenHs E€CILJI ta ECC Kon-
BeHIiil Ta Xaprii. Kosin o6¢Ar aHa/orivyHUX Npas JIio-
AVHY BiapisHsaeTbces, Koncturtyniinui Cya, paftie,
BUOepe BapiaHT HAWLIMPILOrO 3aXMCTy MpPaB JIIOJHHU.

2.bOPOTbbA 3 TEPOPU3MOM

32. OcHOBHI NMPUHIUINN BEPXOBEHCTBA IPaBa,
Taki K IpaBa JIIOAUHU, MOXKYTb OIIMHUTUCSA MiJ 3a-
rpo3010 y 3B’A3KY i3 IOKYWYUMH CyCHIJIbHUMHU TO-
JisIMH, Hal61/IbII aKTYaJIbHUM CYy4acCHUM MPUKJIA[0M
SIKHUX € TepopUCTU4YHi Hamagu. TepopusMm Gesmoce-
peAHbO i onocepeKOBAaHO MOB’sI3aHUU 3 MpaBaMU
JIIOAUHU: Ge3nocepeHbO, OCKIJIbKU TEPOPUCTUYHI
HanaJu COpsMOBaHI Ha 3alOAIAHHA CMepTi I TAXKKUX
TiJIECHUX YIIKOJXKEeHb, i onocepejKOBaHO, KOJIU BiJ-
NOBiZb Jep>kaBU Ha TePOPU3M NPU3BOAUTH [0 BIPO-
Ba/[PKEHHSI MOJIITUKU i MPAKTUKH, 10 0O6MEXKYIOTh
npasa JroauHu.3’ Hespaxkarouu Ha I0puindHuii 060-
B’SI30K 110 60pPOTHOI 3 TEPOPHU3MOM, JIEP’KABU TAKOXK
3a/IMUIAI0ThCS 3060B’1I3aHUMU JOTPUMYBATUCH MEXK,
BCTaHOBJIEHUX 3aKOHOZABCTBOM IIpO MpaBa JIIAUHHU.

TepopuCTHUYHI 3arp0o3U 4acTO 3yMOBJIOOTh HO-
Be 3aKOHO/IaBCTBO, sIKe, UMOBIpHO, Oy/le OCKap>KeHO
o Koncrurtyuiinoro Cyay. 3aBaanHsa Cyay noJsirae
B TOMY, 1106 3HAUTHU BiJINOBiJHUNA GasiaHC MiX 60-
pPOTb6OI0 3 TUMH, XTO 3arpoXKye CaMUM 3acajlaM 3a-
XiJHOEBPONENCHKOTO CYCIiJIbCTBA, i 36eperTy Bepxo-
BEHCTBO MPaBa, siKe € O/[Hi€l0 3 I[UX 3acajl. KonBeHLis
BiZiirpae BaXXJIMBY poJib CTOCOBHO L|bOTO, OCKIJIBKH, 3
oZiHOTrO 60Ky, opucnpygeHnisa KoncruryuiitHoro Cy-
Jy 3aBXJ¥1 KepyeEThCSA ICHYI0UOI0 NpeLeIeHTHO NIpaK-
Tukoo ECIIJI (auB. . 4), a Takox Tomy, 1o ECIIJI Mo-
»Ke 6YTH MOKJIMKaHUHN pO3IVIsiJaTH, B OKpEMHUX BUINA/I-
Kax, BifinoBiAHicTh pimieHb KoHcTuTyuifinoro Cyny
KouBenuii. [lepiu Hi>k pO3TJIIHYTH AeTajbHille 1ii Te-
34, HEOOXi/JHO 3pOOUTH JiBa IONepe/iHi 3ayBaXKEHHS.

33. Hacamnepey, ciifi 3a3Ha4UTH, 1[0 BCynepey
6araTbOM HalliOHAJIbHUM KOHCTUTYLisAM KoHCTHUTY-
1is Besabrii He MicTUTBH NoOJI0KEHb PO HAJI3BUYAil-
HuH ctaH. CtatTa 187 KoHcTUTyii HaBiTH Nepeaoda-
4ae npotuaexHe: «KKOHCTUTYLIIO He MOXKHA IIOBHICTIO
ab0 4acTKOBO NMPU3YNHMHUTU». Lle cBiAUUTBb mpo Te,
o besibria mae KoHCcTATYL 0 « MUPHOTO Yacy», pos-
po6JieHy 3 TOYKH 30py KpaiHH, siKa Ma€ 3a/IUILATHUCS

137 Special UN Rapporteur K. Koura, “Terrorism and Human Rights”,
UN Doc. E/CN.4/Sub.2/1999/27; UN Doc. E/CN.4 Sub.2/2001/31;
UN Doc. E/CN.4/Sub.2/2002/35.



HEeHTpaJbHOIO B 6yAb-aKoMy KOHQJIKTL.!*® Binbme
TOr'0, METOIO LIbOTO MOJI0KEHHS 6yJI0 YHUKHEHHS Ile-
PEeBOPOTIB, L0 NMOB’SI3aHO iICTOPUYHO 3 3aBOpYILUEH-
HaMu y @pannii B iumHi 1830 poky. lle nosoxxeHHs
nepejbayvae, 10 KOHCTUTYIiHHI mpaBa, y iXHbOMy
TIyMadeHHI B cBiT/i KoHBeH1l, MOBHICTIO 3acTOCO-
BYIOTbCS NpU Nepervisa/i 3aKOHOJAaBCTBA L0A0 aHTH-
TEePOPUCTUYHUX 3aX0/iB.

3 orsiAAy Ha 3rajilaHe KOHCTUTYIiHHE N0JI0KeH-
Hsl, BHHUKA€E NUTaHHSA, YU GesbriicbKi opraiu Biaaju
MaloTh IIPaBO OTOJIOIIYBATH HA/I3BUYAaWHUMN CTaH 3rij-
Ho 3i ctarTero 15 KonBeHiii. OCKiJIbKY MpaBa JIIOJUHH,
BUKJIaZeHi B Koncturtynii Besbrii, Hepo3puBHO no-
B's13aHi 3 NpaBaMH JIIOAUHH, BUKJIaJeHuMU B KoHBeH-
uii (auB. 1. 4), Ko>xHa BiiMOBa Bij (lesIKUX) MpaB, me-
penb6aueHux KoHBeHLIi€lo, epei6avyae 4acTKOBe IpU-
3ynuHeHHs Ail KoHcTtutynii. TakuM 4MHOM, CTaTTIO
187 KoHcTUTyLii MOXKHA BBaXKaTH TAKOIO, 1[0 IIPOIIO-
HYy€ HIUPIIY OXOPOHY NpaB JIOAWHMY, HiXK cTaTTd 15
KonBeH11il.

34. Tlo-apyre, B eBpomneiichbKiit siTeparypil®’
CTBEPKYEThCS, 1110 6aJIaHCYBaHHSI MO/ieJied 3aXUCTy
npaB JIIOJUHU 3a6e3Ieuye Kpallly piBHOBary Mixx Ha-
I[iOHAJIbHOIO 6Ee3MEeKOl0 Ta 3aXUCTOM IpaB JIIOJUHH,
NopiBHAHO 3 MogenaMu Kateropusanii.'*? Banrancy-
BaHHS HaJa€ Cy/Jli MOKJIMBICTb 3BaXKUTHU BCi 0b6CcTa-
BUHY, K Jlep>KaBHi, Tak i IpUBaTHI, TOAI AK KaTero-
pu3alig BUKOPUCTOBYE YiTKO BHM3HA4yeHi KaTeropil.
KoHTpoJib 32 OTpUMaHHAM NpaB JIIOAWHY, 3/iHCHIO-
BaHui Koncrutyuilinum CyzoM, rOJIOBHUM YHMHOM, Bifl-
NOBiZIa€ Mozesti 6aslaHCYBaHHS, 32 BUHSTKOM NMUTAHb
abCOJMIIOTHUX MpaB JWAWHY, IKI He JOMYyCKAKTh
00OMeXXeHb.

35. ECILJI HampaloBaB 06'eMHY Cy[l0BY NIPAKTH-
Ky I0/10 3aX0ZliB npoTHzii Tepopusmy.'*! 1la cymosa

138 w, J. GANSHOF VAN DER MEERSCH, “De schorsing van de vrijheids-
rechten in uitzonderingstoestand”, Preadviezen voor de Vereni-
ging voor vergelijkende studie van het recht in Belgié en Nederland,
Zwolle, Tjeenk Willink, 1950, 13.

AMepuKaHCbKi BYeHI BBaXKaloTh, 110 MoJieJsi GaslaHCyBaHHSA 3a-
Ha/JTo 6araTo yBaru npu/iNsa0Th TMTAaHHAM iHIUBi/a, 0T>Ke, CTIpHU-
A0Th TepopuctaM (Hanp.: L. TRIBE, American Constitutional Law,
Westbury, Foundation Press, 1988, 794).

S. SoTTIAUX, Terrorism and the Limitation of Rights, Oxford, Hart
Publishing, 2008, 406.

JuB.: F. BERNARD, “La Cour européenne des droits de 'homme et
la lutte contre le terrorisme”, RTDH 2016, 43-59; S. KOWALSKA,

“Human Rights Protection and Terrorism — Reflections in the
Context of Strasbourg Jurisprudence”, Politické vedy 2015, 25-42;
J. P. LOOE, Mensenrechten en staatsveiligheid: verenigbare groot-
heden?, Nijmegen, Wolf Legal Publishers, 2005; L.-A. SICILIA-
Nos, “The European Court of Human Rights at a Time of Crisis
in Europe”, EHRLR 2016, 121-135; S. SOTTIAUX, o.c,, 67-321;

YACOIHNC 4 / 2018

140

| BLI PEJAKLIT

IpaKTUKa BUpaXa€ TPHU KJIOYOBI NPUHLMINY. [lepimit
noJsisirae B Tomy, o ECIIJI npoBoauTh 4yiTKe po3Me-
»KYBaHHS MiX 3aX0/1aMH, 1110 06MeXYI0Tb abCOMI0THI
npaBa JIIOJUHU, TO6TO 3axulleHi Bia Aeporamii 3rijg-
Ho 3i crarTero 15 KoHuBeH1ii, Ta 3axoy, 1110 06MexXy-
I0Th iHIIi NpaBa JIloAUHU. lle po3MexXyBaHHA € Bax-
auBimuM, Hixk odiniiHe NOBiZOM/IEHHS PO HA/I3BU-
YyaWHUM cTaH 3rifiHo 3i crarTeto 15 KouBeHiiii, sske Ha
nosuuito Cysy cyTTEBO He BIJIMBAE.

Jpyruil IpUHLUN NOJATAa€E B TOMY, 110 HaZ3BU-
YallHUU CTaH He /103BOJISIE Jlep>KaBaM 3HMKYBATH pi-
BEHb 3aXMCTy HEBiJUyKyBaHMX NpaB (abcosroTHI mpa-
B3, fIKi He MiAJsAralTb 06MexeHHsIM — ped.). OfHak
HaBiTb CTOCOBHO LUX NpaB CyA AeMOHCTPYE NeBHe
PO3YMiHHSI B&XXKUX 0OGCTABHUH, 3a SIKUX 3MYILeHi [is-
THU Jep>KaBHi OpraHy, i TOMy BiH NPOABJIFE JeAKY I10-
6JIaKJIUBICTb Y BU3HAYEHHi TOT0, UM 6YB lLiel piBeHb
3abe3neyeHui. /lo MpUKJIaAy, BiH BUSHAB NPUHHAT-
HOI0 eKCTPaJuLiIo MiJ03PI0BAaHOr0 B TEPOPU3MI 10
KpaiHy, sika He € 4wieHOM KoHBeHI1i], Ha miAcTaBi npo-
CTOI AUIJIOMAaTUYHOI rapaHTii, 110 BiH He OyZe migga-
HMI KaTyBaHHI0.'*2 BiH Tako BU3HaB NPUHHATHOO
OJIMHOYHY KaMepy NPOTSAroM BOCbMU POKiB yB'sI3HEH-
HA 0c06/1MBO HeGe3nedyHoro Tepopucrta.l*® Y cnpasi
po 06/10TY B MOCKOBCbKOMY TeaTpi YeueHCbKUMH Ce-
napatvctamu Cyz He 3HaWIIOB NOPYILIEHHS IpaBa Ha
»KUTTS, X04a pocificbKa Bja/ja 3aKiHYM/1a KpU3y i3 3a-
pY4YHUKaMHU HU3KoIo »kepTB.'** Bognouvac Cyg yiTko
nigTBepAuB, 1o cdepa 3acTOCyBaHHSA HeBifuyKyBa-
HUX paB (1110 He MiIJIAralTb 00MeXeHHI0) OXOIJII0E
3ax0/id GOPOTHLOU 3 TEPOPU3MOM, i BiH HE COPOMUTBCS
BUSIBJIITH IOPYLIEHHS LJUX IpaB, HABITb Yy KOHTEKCTI
Tepopusmy.*®

F. VANNESTE, “Het Europese Hof voor de Rechten van de Mens en
de overheden die terrorisme bestrijden: brothers in arms?”, RW
2003-2004, 1665-1677. See also the Factsheet “Terrorism and
the European Convention on Human Rights”, established by the
Press Unit of the European Court of Human Rights, www.echr.coe.
int/Documents/FS_Terrorism_ENG.pdf.

ECtHR 17 January 2012, Othman (Abu Qatada) v. United Kingdom,
§§ 192-204.

ECtHR (GC) 4 July 2006, Ramirez Sanchez v. France, §§ 136-150.
ECtHR 20 December 2011, Finogenov and others v. Russia, §§ 217-
262.

ECtHR (GC) 28 February 2008, Saadi v. Italy, § 138; ECtHR (GC)
19 February 2009, A. and others v. United Kingdom, § 126; ECtHR
31 January 2012, M.S. v. Belgium, § 126; ECtHR (GC) 13 December
2012, El-Masri v. FYROM, § 195; ECtHR 4 September 2014, Tra-
belsi v. Belgium, § 118: “However, none of these factors have any
effect on the absolute nature of Article 3. As the Court has affirmed
on several occasions, this rule brooks no exception. [...] that it is not
possible to make the activities of the individual in question, howev-
er undesirable or dangerous, a material consideration or to weigh
the risk of ill-treatment against the reasons put forward for the
expulsion in order to determine whether the responsibility of the
State is engaged under Article 3",
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TpeTilt npyuHUMN noasTae B ToMy, 1o Cyz A1eMoH-
CTPY€E BUCOKUH CTYNiHb N0OGJIAXKJIMUBOCTI 1100 NpaB,
Akl nmigaAraroTb 06MeXeHHI0, B TEPOPUCTUYHOMY
KOHTEKCTI, Halal04yH JiepKaBaM-4JeHaM [Jiy»Ke LIUpo-
Ky CBOGOAY po3cyay.

Taki 3ax0 1 Tak0 MaloTh 6y TU 6e3MocepesHbO
T0B’AI3aHi 3 nepecigyBaHow MeTow. *° Ase Bianosiz-
Hi 3aX0/i1 NPAKTUYHO 3aBX/AU IpUIMaOThCs 6e3 pe-
TeJILHOTro Po3rasAAy no cyTi,'*’ 3a ymoBwy, w0 Bci inAM-
BiZlya/IbHi 3asBM PO TaKi 3aX04y MAlOTh MiAJIATaTU
KOHTPOJII0 He3aJIEXXKHUM cyzoM. Llel miaxia «npoyedy-
panizayii» (“proceduralisation”), cnpssMOBaHUM Ha 3a-
no6iraHHs1 3/JI0BXXKMBaHHSIM 3aKOHOJABCTBOM, IO € He-
06xiAHMM A1 60pOTHOU 3 TEPOPU3MOM, 3aCTOCOBY-
€TBHCS 10 METOAIB 061IYKY, IPOCAYXOBYBaHHS TeJle-
dOHIB, IOCTYMY [0 CEKPETHUX daiiiB Tom0.*®

36. lIpenenenTHa npaktruka KoHctuTtyniitHoro
cyny benbrii mono0 3axoaiB npoTuzii TepopusMy Ke-
PYETbCS TUMHU X NpuHLUNaMHu. [IpeneseHTHe IpaBo
11040 HEeBiAUyKyBaHUX NpaB 0OMeXYETbCA CIpaBa-
MU, SIKi cTocyroThesa ctaTTi 7 KoHBeHnil. Y Bunagky,
KOJIM 6YJI0O 3aCTOCOBAaHO peTPOCIEKTHBHE KpPUMiHa-
JibHe 0OBMHYBayeHHs'*® 3 MeTO0 NMPUTATHEHHS [0
BiZIOBIIAa/JIBHOCTI OAHOTO MiZJO3PIOBAHOr0 TEPOPHUC-
Ta, AKMM HIOUTO BUMHUB TEPOPUCTUYHI 3/I0YMHU B
Typeuuuni, ane npoxusaB y Benbril, KoHcTUTYLIIN-
HuH Cyz 4iTKO BKasas, 10 [1paBa, 10 He NiJAraloTh
06MeXeHHI0, IOBHICTIO0 3aCTOCOBYIOThCS Y BUNIA/IKaX
TepopU3My. Y Jy>Ke KOPOTKOMY OGI'DYHTYBaHHI BiH

146 ECtHR 2 December 2014, Giiler and Ugur v. Turkey, § 53: “laws
against terrorism should not be used as a pretext to limit legitimate
religious activity”.

Hamnp., agminicTrpaTuBHui wtpad 3a MynbTdiabM, SKUH HIOGUTO
cxBastoBaB ataku 11 BepecuHs (ECtHR 2 Octobre 2008, Leroy v.
France, §§ 43-46), the dissolution of a political party (ECtHR 30
June 2009, Herri Batasuna and Batasuna v. Spain, §§ 85-91).
ECtHR 6 September 1978, Klass and others v. Germany, § 56 (in
that case, the review was performed by the Bundestag, instead of
by a judge); ECtHR 24 April 1990, Kruslin v. France, § 34; ECtHR
15 June 1992, Liidi v. Switzerland, § 38; ECtHR 26 May 1993, Bran-
nigan and McBride v. United Kingdom, § 61-65; ECtHR 18 May
2010, Kennedy v. United Kingdom, § 167; ECtHR (GC) 12 Septem-
ber 2012, Nada v. Switzerland, § 212.

[IpaBoBe M0JI0KeHHS OLIUPUJIO FOPUCAUKL0 6e/IbriCbKUX KPU-
MiHaJIbHUX Cy/liB Ha TEPOPUCTHUYHI 3JI04MHH, BUMHEH] iIHO3eMLieM
3a MexxaMM Besbrii, akiuo el iHozeMenpb 3HaiAeHnl y Besbrii.
Crio4aTKy Lie T0JI0XKeHHsI 3aCTOCOBYBaJIOCH JIMLIe 10 Ail, BUMHe-
HUX Hic/s HaGyTTsA YMHHOCTI UM INOJIOXKEHHSM, ajle JJis TOro,
106 3a6e3NneYuTH nepec/iflyBaHHsl OAHOIO 3 Mi/J03pIOBAHUX Te-
POPUCTIB, 3aKOHO/|aBellb HeraiiHO BBiB Horo B /iito i MOIIKMPUB HA
BXKe TpUBaw4yi KpuMiHasbHi npouesypu. Koncrurtyuiiinuii Cyz
BU3HAB lle PO3LIMPEeHHs IOPUCAUKIII HOPMOI MaTepiaJbHOTO
KPUMIiHaAJIbHOTO MpaBa, OCKIJIBKYU BiH J103BOJIAB MepeciyBaTh
0Ci6, IKUX He MOKHa 6yJ10 MepecslilyBaTH 10 HAbOpaHHS YUHHOCTI
LIUM [IPaBUJIOM.

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA
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3a3HauuB, 10 cTaTTs 7 KoHBeHL il 3a60poHs€E 3acTo-
CyBaHHS NPOTU3aKOHHUX OGBUHYBaJIbHUX 3aX0/iB Ha
HIKOAY MiZ03PI0BaHUM NPABONOPYIIHUKAM, i TOMY CyZ,
CKaCOBYE Iie TO0JIOXKeHHS,'*® He BUBYAIO4M MUTAHHS
PO Te, YU CJIif] Gi/IbII MO6GJIAXKIUBO MiAXOJUTH 10 3a-
CTOCYBaHHSA NPUHLUIY HE3BOPOTHOCTI B 4aci y cpa-
Bax, NOB’sI3aHUX 3 TEPOPU3MOM.

CTocoBHO NpUHLUNY lex certa, KOTPUH 3a/1UILIAE
TPOXH 6i/iblile MaHEeBDY, Hi>k 3a60p0oHa peTPOCIEKTUB-
HocTi BianoBiganbHocTi, KoHcTuTyuiinui Cyn npos-
BUB MeBHe PO3YMiHHSI BaXXKUX OOCTABUH, 3a SKHUX
JII0Tb Jep:KaBHi opraHu y XoAi 60poTbOU 3 TEPOPHU3-
MoM. Moro nmonepeua cy0Ba NPaKTHKA 100 IPHH-
Uy lex certa 6yJia iy»e cyBopoto, ajie KoHcTUTy1ii-
Hui CyJ 3MiHUB CBiM KypcC, KOJIM MOBa 3aulLIa Npo
TOW caMUi NPUHIUI, ajle y CIpaBi, NOB’sA3aHiH 3 Te-
popusmoMm. [locrarourch Ha NpelefeHTHY NPaKTUKY
€CIL™! KOHCTUTYI[IHHKME Cy/i, TOCTAHOBUB, 110 MPHH-
uun lex certa He 3a60POHSIE 3aKOHOJABUOMY OpraHy
Ha/laBaTH CyAJi NeBHY CBOOOLY pO3CYAY y 3B’I3KY i3
3arajJlbHMM XapaKTepoM 3aKOHOJABCTBa, KO0 3aCTo-
COBHOCTI /10 LIMPOKOTO KOJIa CIpaB Ta eBOJIIOLIL AiH,
SKi BOHU NparHyThb CaHKLioHyBaTH.'>? Bigrak, Cyx
NPUUHSB JOCUTh PO3IJIMBYACTE BU3HAUYEHHS mepo-
PUCMUYHO020 3/0YUHY, BBA)XXalwo4dd, WO Mif Li€r0
Ha3BOI MOXe KPUTHUCH TIJbKU clieljiaJibHUA HaMip
BUMHUTHU aKT Tepopusmy. lleil mobsakJuBuUi nif-
XiJi IPO/OBXYE 3aCTOCOBYBATHUCA SIK Y BUMAJKaX, 10-
B’sI3aHMX 3 TEPOPU3MOM,*>3 TaK i B iHIIMX BUIAAKaX.!>

37. llpeuenentHe npaBo Koncruryuiinoro Cy-
[y, IO CTOCYETHCS BiJ4y?>KYBaHUX MPaB (1[0 MOXKYThb
6yTH 06MexxeHi — ped.), Bilobpakae K IHUPOKY CBO-
604y poscyny, 3anponoHoBandy E€CILJI, Tak i TeHJeH-
Li10 [0 poueaypaJsisaril.

Hai6inbin noMiTHUM NPUKJIAA0M € PO3IIHPEH-
Hfl KOJIa MEeTOZIB, 4Kl JJ03BOJIAIOTh PO3BijlyBaJIbHUM
cayx6aM BUKOHYBATH CBOi 3aBJaHH:.!>® KoHCcTHTY-
LiAHUN CyZ BU3HAB NIPUUHATHUMMU Lii HOBI MeTOAH, OC-
KIJIbKM BOHUA MaJIM Ha MeTi BIIOPATHUCA 3 MiJBULIEHU-

150 ¢ no. 73/2005, 20 April 2005, B.8.

151 ECtHR 25 May 1993, Kokkinakis v. Greece, §§ 40 and 52; ECtHR 22
November 1995, S.W. v. United Kingdom, § 36; ECtHR 15 Novem-
ber 1996, Cantoni v. France, §§ 29 and 31.

2 ¢Cno. 125/2005, 13 July 2005, B.6.2.

3 ¢Cno. 122/2014, 19 September 2014 (“membership of a terrorist
organization”); no. 9/2015, 28 January 2015 (“nid6yprosanus do
mepopucmuyHoi disiabHocmi’, “eepbysaHHss mepopucmig’, “nidzo-
moska mepopucmig”); no. 8/2018, 18 January 2018 (“traveling
with a terrorist intent”).

Hanpuxksaz: CCno.110/2015, 17 September 2015 (“nsi1acmuuna

xipypeisi”); no. 72/2016, 25 May 2016 (“cekcuzm”).

CCno.145/2011, 22 September 2011.
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MH PU3UKaMHU [1J1s1 6e3MeKH Ta HOBUMU MeTOAAMH, SIKi
BUKOPUCTOBYIOTbCSI TUMM, XTO 3arpoXKye Gesmeli Jep-
»kaBu. CyZ HaBiTh MiATBepUB NPUUHATHICh BeJeHHS
3aMKMCiB TAEMHOI'O CIIOCTEPEXXEeHHS CTOCOBHO TaKHUX
oci6. [Topsy i3 UM, BiH MOCTaHOBUB, IO SIK TiJIbKU Bu-
KOHaB4Ya KOMIicCisi BCTAaHOBUTb, 1110 CEKPETHICTh IaHO-
ro ¢ailsly 6isblie He € HEOOXiJIHOIO, BiOBiAHA ocoba
NMOBHHHA aBTOMaTU4YHO OTPMMYBATH NOBi/JOMJI€HHS
MpO iCHYBaHHS 3alUCy CIOCTEPEKEHHS], 1[0 /I03BOJIUTh
il1 3AilicCHIOBATH CBOI MpoliecyasbHi paBa.

38. bisbia cB060/1a 3aKOHOABYOI BJIaJU Y Clipa-
Bax, [I0B’A3aHUX 3 TEPOPHU3MOM, TAKOX BiJjo6pakeHa
B pilreHHsAX CyZly CTOCOBHO CIellia/IbHUX MeTO/iB pO3-
cninyBanHd. Y 2004 poni Cyn yxBaJUB pillleHHS 1110-
Jl0 CKapry Ha 3aKOHOZABCTBO, fIKe 3allpOBa/»XKyBaJIo
HOBY METOJMUKY pO3CJiyBaHHA KpUMiHaJIbHUMHU IPO-
KypopaMu. OCKiJIbKY I]i METOAUKHU MOTJIU 6y TH BUKO-
pHUCTaHI B 6YAb-IKOMY KpUMiHaJbHOMY pO3C/iyBaH-
Hi, pillleHHs HE CTOCYETbCS TEPOPUCTUUHHUX 3arpos.
3acTtocoByrwuu npeneneHTHY npaktuky €CILJI, Cyg
aHYJIIOBAB JlefIKi MeTOAUKH, [Ki IopyllyBaJy NPaBo
Ha IPUBATHICTh, HANPUKJIAJ, CTEXKEHHS, a60 sKi Mor-
JIM 6 MOPYMUTH NpaBa due process abo BUKJIHUKATH
JUCKpPHUMIiHALil0, HAPUKJIAaJ[, IPOHUKHEHHS Ta Mif-
O6yproBaHHA cniBpobiTHUKaMu noJinii. Ha goxaTtok,
BiH IIOCTAHOBUB, 1110 CYZJOBUM KOHTPOJIb 33 BUKOHAH-
HSIM [IMX CIeliaJJbHUX MeTOAIB He € AocTaTHiM. *®

Y 2007 poui Cyx moBUHEH OYB BUHECTH pillleH-
HA Npo NoJjaJiblie PO3IIUPEHH ClleljiaJlbHUX MeTO-
JliB pO3CJlilyBaHHA 3 KOHKPETHOIO MEeTOI0 60pOTh6HU
3 TepopusMoy, i Cyz mocuaeTbed Ha 1o MeTy 13 pa-
3iB y cBOEMY 06IpyHTyBaHHi. lboro pasy KoHctury-
uiHuil Cyz 3acTocyBaB HabaraTo IIaHOGJIMBILLIUI
MiJIXi/l, BUSHABLUIY NPUUHATHUMHU BCi METOU PO3CIIi-
JNlyBaHHSI — JledKi 3 IKMX 6yJIM 3MiHeHi yepes none-
penHe pimeHHs Cyay — i Jivllie BKa3aB Ha BiJICyTHICTb
He3aJIeXXHOr0 CYAOBOr0 KOHTPOJIIO HaJ, OKpeMHUMH
yacTMHaMH poscaigyBanns.®’

39. Takui#t caMu¥ MiAxiJ MOUIKMPIOETHCS 1 HA Tpa-
BO Ha 0co6ucCTy cBo6oy. Xoya Cy/i 4acTo 3BepTAEThCS
70 GyHZaMeHTa bHOTO XapakTepy habeas corpus,'>®
BiH NiTBEpAUB AiliCHICTb 3aKOHO/]AaBCTBA, 1110 epe/-
0ava€ IMHUPIIMH PEXUM IONMEPEAHbOTO VB’ I3HEHHS
y ClipaBaX, NOB’3aHUX 3 TEPOPHU3MOM.

156 ¢ no. 202/2004, 21 December 2004.

157" ¢C no. 105/2007, 19 July 2007.
Hamp.: CC no. 201/2011, 22 December 2011, B.4.2 and B.7; no.
148/2017, 21 December 2017, B.63.2 and B.75.2; no. 91/2018, 5
July 2018, B.3.4.
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Y pexuMi, 1110 3aCTOCOBYETHCA A0 BCiX 3JI0YHHIB,
CJiIYUU MaricTpart, AKU# JONUTYE MiJJ03pI0BAaHOTO B
3JIOYMHI, MOXXe MPUUHATH pillleHHs PO NoNepesHE
YTPUMaHHSA 1iJ; BAPTOI0, KO BiH BBAXKAE Ile HEO6-
XiTHUM /11 TPOMaZicbKol 6e3mneku. fAKio migo3pio-
BaHUM PHU3UKYE N036aBJIEHHAM BOJIi HA CTPOK A0 15
POKIB, LieH 3aXiJi MOXKe Oy TH BXKUTO JIUILE Y BUTAJKY
CIPaBKHbOT'0 PU3UKY TOTO, 1110 NiIO3PIOBAaHUM MOXKe
BYMHHUTH HOBI 3JI0OYUHH, 1110 BiH MO>Ke BTEKTH, 1110 BiH
MOXKe 3HUIIMUTH A0Ka3u abo 110 BiH 6y/ie CIiJIKyBa-
THUCS 31 CBOIMH CHiJIbHUKAMHU.

BpaxoBytouu HeobOXiAHICTb 3an106iraHHsA 3/104U-
HaM TEPOPHU3MY, L0 € 3HAYHO KPAIJMM, Hi>K TOKapaH-
HSl BUHHUX, 3aKOHO/aBellb BUPIIIMB MOCAAOUTH I1i
YMOBH Y CIIPaBaX, [NOB’sI3aHUX 3 TEPOPHU3MOM. BiH yTOU-
HUB, L]0 B TAKKX BUIa/IKaxX oNepeHE TPUMaHHS Mifj,
BapTOI MOXKJIMBE, HaBiTh 3a BiICYTHOCTI 3ralaHUux
CIPaBXXHiX PU3UKIB, 32 YMOBH, 1110 Mi/I03pIOBAaHUHN pU-
3UKY€ no36aB/eHHAM BoJIi Ha 5 i 6iab1ue pokiB.

Konctutyniiinuit Cyzn niATBepAUB NpaBoMip-
HICTB LIbOTO pO3MeXyBaHHA MK TEPOPUCTUYHUMM i
HETEPOPUCTUYHUMHU 3JI0YMHAMU Yepe3 3HauHi coli-
aJIbHI MOTPSICIHHS, CIPUYHUHEHI TEPOPUCTUYHUMH 3J10-
yrHaMu. OJIHaK BiH HaroJIOCHB, 1110 yMOBa «HeO0OXij-
HOCTI /11 TPOMa/ICbKOI 6e3MeKu» Ma€ 3aJUIIaTHUCA
060B’s13K0B0O10.">°

40. /Iga piuieHHsI CTOCOBHO CBOGOJM CJIOBA €, 3
OJIHOTO 6OKY, TOKa30BHMH /1151 BUIllEHABE/IEHOTO MiJI-
XO/ly, aJie, 3 iHIIOTO 60KY, IEMOHCTPYIOTH, 1[0 BJa/a
3aKOHOZABLISl HE € HEOOMENKEHOIO.

OckizbKHY Npouec paiuKaJisalil TepoOpUCTiB Yya-
CTO BUKJUKAKOTb MOJIOAI JIIOJAM, IKi CTUKAKTbHCS 3
0/1i03HMMHU TeKcTaMU B IHTepHeTi, desepasbHUl 3a-
KOHO/IaBellb BBAXKaB 3a HEOOXiHe KpUMiHai3yBaTH
«MOLIHUPEHHS MOBiIOMJIEHDb 3 METOIO MiZ0YPIOBaHHSA
iHIIMX [0 3/7jiiCHEHHS TEPOPUCTUUHHUX aKTiB». Ti, XTO
MOLIHPIOIOTh TaKi MOBiOMJIEHHS], pU3HUKYIOTh 1030aB-
JIEHHSIM BOJIi Bifi 'ATH [0 JIECAATH POKiB, HABIThb SK-
1110 BOHM 6YKBaJIbHO He 3aKJIMKAIOTh [0 BAMHEHHS Te-
POPHUCTHUYHUX aKTiB. 3aKOHO/IaBellb, OIHAK, TOCTABUB
KpUMiHaJi3anito 4boro AigHHA i YMOBY, L0 MIOIIU-
pEeHHs MOBiJOMJIEHHS] BUKJIMKAJI0 PU3UK TOrO, 1110
3JIOYHH TEPOPHUCTA MOXKe OYTHU CKOEHO.

Y 2015 poui Konctutyuiiinuii Cyz BUpILIUB, 1[0
TaKe KpUMiHa/IbHe [lepec/lilyBaHHSA He NOPYLIYE CBO-
60/ly CJIOBa, OCKIJIbKY 3aKOHO/IaBellb MaB MpaBo 3a-
XMUIATH [iHHOCTI, 1[0 JIeKaTh B OCHOBI EBpOIeNChKOi
KOHBEHLII 3 IpaB JIIOAVHU, IPOTU TUX, XTO IIparHe ix

159 ¢C no. 31/2018, 15 March 2018, B.19.2.
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nigipsatu. Cyz, oAHAK, AOAAB, WO CyAAd IOBUHEH 3aB-
KU [lepeBipATH, YU MaB aBTOP MOBiJOMJIEHHA HaMip
nif6ypoBaTH iHIIKUX O BUMHEHHSI TEPOPUCTUYHUX
3JIOYHMHIB, i UM 6yJI0 MOBi/JOMJIEHHS TAKOT'0 XapaKTe-
Py, 1110 BOHO MiCTHJIO TaKHii pusuk.®°

Y 2016 poui 3akoHOaBelb BHIC 3MiHU A0 BUILle-
3a3Ha4Ye€HOro 3aKOHO/IaBCTBA, OCKIJIBKY Cy0Ba MpakK-
THKa [I0Ka3aJia, 1o JA0BEeCTH iCHYBaHHA 3a3Ha4€HOr0
pU3UKy HeMOxJIUBO. ToMy BiH fj0ZaB, 110 O6yAb-s1Ka
MeTa, psIMO ab0 onocepesKOBaHO MiZiGYpoOBaTH A0
TEPOPUCTHUYHUX aKTIB, € JOCTaTHHOIO JJIF OKapaH-
Hf, 1 YCYHYB YMOBY PU3UKY TOTO, 110 3JI0YHUH Tepo-
pucTa Moxke 6yTH BUMHEHU.

lla Bepcia He nepexuJsa nepesipku KoHcTuTy-
uitnuM CypoMm. Ha aymky Cyay, KpuMiHasisanis Te-
nep NOLIMPIOETCA Ha HAZAMIPHO IUPOKY KaTeropito
noBifoMJieHb. CaMa MeTa CIPUATH OTPUMAaHHIO J10Ka-
3iB He MOXe BUINIpPaBJAaTU KpUMiHaJIbHe MOKapaHHSA
CTPOKOM [10 eCAATH POKIB 3a MOBiJOMJIEHHS], IKE He
060B’sI3KOBO TATHe 3a C06010 6YAb-IKUI PU3UK BUU-
HEHH{ 3JI04MHY Tepopu3My. TakMM 4YMHOM, Liel Bapi-
aHT KpUMiHasi3allii He MO)XHa Ha3BaTH HEOOXiTHUM
y IeMOKpPaTH4YHOMY CyCHiibcTBi. 10!

41.1. Y cripaBax, NOB’sI3aHUX 3 TEPOPU3MOM, K
i B iHIIMX crnpaBax, Konctutyuinnui Cyz 3acTOCOBYE
3akoHoZaBcTBO €C i BIPOBa/Ky€E BiANOBIJHY Npere-
JEeHTHy NMpaKTUKy EBpomneiicbkoro cyay. Hanbinbu
NOMITHMM NPUKJIAJ0M € cKacyBaHHsA %% Cygom 3axo-
Hy, 110 BOpoBamxye JupeKTUBY npo 36epiraHHs Aa-
Hux. O6rpyHTyBaHHs Cyay, roJIOBHUM YHMHOM, CKJa-
Jlasiocst 3 KoIi-NelcT (copy-paste — asm.; KOnito8aH-
H — ped.) pilleHHs1 EBPONENCHKOro Cyly CipaBej-
JIUBOCTI, AKUM JaHy /[lUpeKTHBY BU3HAHO HeJiH-

cHO10.163

41.2. llpote KoHcTuTyuiinuit CyA 3a/1U1IAETh-
€Sl NWJIbHUM I10A0 6aJlaHCy MiXK aHTUTEPPOPUCTHUY-
HUMU 3aX0/JlaMM Ta NpaBaMHU JilogUHU. OJHOCTOPOH-
Hil pOKyC Ha 3aXUCT NpaB JIIOANHU MOXKe IOCTaBUTH
nij 3arpo3y cnpobu ypsay 3aXUCTUTH CBOiX rpoMa-
JISIH Bi/i TEPOPUCTUYHUX 3arpos i, TAKUM YHMHOM, [Tapa-
JLOKCaJIbHO, IpU3Be/ie 10 NOopyLIeHb PaB JIOJAUHU B
pasi BUMHEHHS 3JI04MHY TepopusMy. Cya HaBiTb ro-
TOBUU 3alepevyruTH NPaKTUKy EBponeicbKoro cyay
3 MeTO10 36epexKeHHs LibOro JleJIiKaTHOIo 6aJlaHCy.

160 ¢ no.9/2015, 28 January 2015, B.25.4 and B.25.5.
161 ¢ no.31/2018, 15 March 2018, B.7.6.
CCno.84/2015, 11 June 2015.
3 EC] 8 April 2014, Digital Rights Ireland Ltd., C-293/12 and
C-594/12, Kdrntner Landesregierung and others.

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA

Y 2016 poui Cya EBponeiicbkoro Cowosy BUHIC
Jly’Ke CyBOpe pillleHHs 1110/,0 36epexxeHHs AaHUX. BiH
NOSICHUB, 1110 «3arajibHe Ta HEBUOIpKOBe 36epiraHHs
BCiX JaHUX MPO JOPOXKHIN pyX Ta Miclie3HaXOIKEHHS
BCiX a6OHEHTIB Ta 3apeECTPOBAHUX KOPHUCTYBAYiB, 110
CTOCYIOTbCS BCiX 32C06iB €/IeKTPOHHOTO 3B’SI3KY» I10-
pyLIye paBo Ha NpUBaTHICTh (cTaTTa 7 XapTii), npa-
BO Ha 3aXUCT NepCoOHaJbHUX JaHuX (cTaTTa 8 Xap-
Til), Tako cBO6O/y IyMKH Ta iHopmMmarii (ctaTTs 11
XaprTii). EBponelcbKUH Cy[ OMYCKAE JIMIIE KIiITbOBe
yTpPUMaHHS JJaHUX PO JOPOXKHIN pyX i Miclie3Haxo-
»KEeHHS, 3 METOI0 OOPOTHOH i3 CEpHO3HUMU 3/I0YHHAMH,
3a yMOBH YiTKOT0 BU3HAYEHHS KaTeropii JaHux, aki
MaloTb 36epiraTucs, 3acobiB CIiJIKyBaHHS, KoJia 0cib,
nepiofy 36epiraHHs, Ta € KOHYe Heo6XiZHUMM». 104

HarnjioHanbHi po3BifiyBasibHi CayK6U Ta Cyno0Bi
OpraHu MiJIKpPeC/I0I0Th, L0 BOHU HE MOXKYTb QYHKILi0-
HYBaTH HaJIe2KHUM YMHOM BiZAIOBIAHO 0 Lji€l 1opuUcC-
npyzeHnii. BOHU cTBepXyIOTh, 1[0 OCKIJIBKA Tepo-
PUCTH BUKOPUCTOBYIOTB NI€pe0Bi TEXHOJIOTI], TO 1 Ti,
XTO 60peThbCcs 3 TepOPU3MOM, TIOBUHHI MaTH J0CTYII
10 THX caMUX 3aco6iB. Bisiblie Toro, 36epiraHHs mMa-
COBUX JIaHUX € HEOOXiJHUM iIHCTPYMEHTOM [1J1s1 BUSIB-
JIeHHs] HOBUX TEPOPUCTUYHUX 3arpos. LlisboBe yTpu-
MaHH# JaHUX He 6y/ie 10CTaTHbO ePEeKTUBHUM [IJIs
BUKOHAaHHS 3aBJaHb i3 60pOTbOU 3 TEPOPHU3MOM.

Y 2018 poui Konctutyuiiuuit Cys po3risHyB
MI030B NP0 CKaCyBaHHA HOBOI CXeMHU yTPUMaHHA Ja-
Hux y Besbrii, ika nmokJyasae o6'eMHe 36epiraHHs Ja-
HUX Ha npoBaiepiB 3B’a3Ky. KoHcTuTyniitnui Cyzq
Mir 61 mpocTo 3actocyBaTH pimeHHs TeleZ Sverige,
AQHYJIIOIOYM 11e 3aKOHOJAaBCTBO. AJle BiH BUPILINUB He
pPOGHUTH LBOTO.

Cyn nepepnaB cnpaBy fo €CC g1 HOBOI morne-
peiHbOI OCTAHOBHY, 3aNponoHyBaBLIy JItokceMOyp-
3bKOMY CYZy KiJIbKa apTyMeHTiB IPOTH 10ro CyBOpoOil
nosulii. [lo-nepiue, BiH MOBTOPUB TBEPKEHHS 3aKO-
HOJIABIS PO Te, IO LJIbOBE 30epiraHHs JaHUX He
O6yJs10 6 MOXKJMBUM, A0OJABLIH, 110 IepeBaKHa OiJjb-
IIiCTh JepKaB-uJeHiB CTHUKAlTbhCA 3 CepHO3HUMU
TPYAHOIIAMHU B iMILJIEMeHTalil opUcnpyaeH1ii EBpo-
neiicbkoro cyay.'®® Io-gpyre, BiH 3ayBaxkuB, 1[0 3a-
MIiCTb LIbOI'0 3aKOHO/aBellb OTOYUB CUCTeMY 36epi-
raHHs JJaHUX KiJIbKOMa CUJIbHUMHU T'apaHTiAMU KoHi-
JEeHIiHOCTI Ta CyIoBUMU rapaHTiaMu. [lo-TpeTe, BiH
3a3”HauuB, wo ECILJI gonyckae MacoBe 36epiraHHs

164 (1 (GC) 21 December 2016, Tele2 Sverige AB a.0., C-203/15 and
C-698/15.
Data retention across the EU, http://fra.europa.eu/en/theme/in-
formation-society-privacy-and-data-protection/data-retention.



Janux.'° [lo-yeTBepTe, BiH 3a3HaYMB, 10 paHille Mo-
Ji6HI 3BepHeHHd BxKe 6ysu HaficaaHi go ECC cyaas-
MU iHIUX AepskaB-usieHiB €C'®7 i mo B ofuii i3 nux
cnpaB [eHepasibHUH a/IBOKAT BXXe BU3HAB, 1[0 CTAT-
Ti 7 i 8 XapTii BigkpuTi a5 6ib1I HiXK OHOTO TJY-
MaueHHs1.'%® [To-II’'siTe, BiH MOSICHUB, 1110 OGe/brifichbKa
cxeMa 306epiraHHsl JaHUX Mepecyifye LIMpPOoKe KOJIO
1iJiel, TaKUX SIK 60p0oTh6a 3 OPraHi30BaHOO 3/I0YHH-
HiCTI0 i Tepopu3aMoOM, 60poThbA 3 AUTAYOW MOPHO-
rpadieto Ta HaseXxkHe QYHKIIOHYBAHHS CIYXK6 €KCT-
peHoil gonomoru. logo ocTaHHBOI MeTH, TO BiH Bif-
3HauMB ii 3B’A30K 3 $i3n4HOI0 LisicHicTIO 0Cib. [llomo
nepe/0OCTaHHbOI METH, TO BiH MTOCJIAaBCs HA IPeLeeHT-
Hy npakTuky ECIIJ, i Ha Mo3UTHUBHI 060B’A3KU Jep-
»KaB-4JIeHIB 11010 3aXUCTy Pi3UYHOI HEJJOTOPKAH-
HOCTI HEMOBHOJIITHIX, 1110 BUIIJIUBAOTD i3 MOJIOXKEHb
crateit 3 i 8 €Bponelicbkoi KonBeHii npas awoau-
uu.1%° Epponeiicbkuil cys Lie He BiANOBIB Ha 3raja-
Huil 3anuT KonctutynitHoro Cyay.

42. BuiesraziaHi cyZj0Bi pillleHHs JOBOAATb, 1[0
oenbriicbkuit Koncrutyuitnuii Cyg, sk i €CILI, He
BBa)Ka€ JUCKYypC 3 NpaB JIIOJAUHU Ceph0o3HOI0 Iepe-
KOO0 /151 60POTHOU 3 TEPOPU3IMOM, a pajuie Jo0-
JaTKOBUM J[IKepesioM HiATPUMKH JeMOKPATUYHUX
LiIHHOCTEH, OKpecJI0l041 MeXi, B IKUX Ma€ BijbyBa-
THCA 60poTh6a 3 TepopusmoM.'’’ Bin 6epe /0 yBaru
Cepio3HICTb TEPOPUCTUYHHUX 3arpo3 i CKJAAJHICTb 60-
pOoTbOU 3 HUMH, Y TaKUH CIOCI6 HaJlal04yu JleprKaB-
HUM OpraHaM JIOCTaTHIO CBOGOAY i AJ1s1 BXKUTTA BiJj-
NOBIZHUX 3aXO0/iB, ajle He 3a2a/1bH020 00380.1y: abCo-
JIFOTHI MpaBa JIIAWHY 3aTUIIAI0ThCI a6CONMITHUMH,
TOA IK BiAUy>KyBaHi IpaBa JIIOAUHU MOXXYTb 6YTH 06-
MEeXeHHUMHU i3 3a6e3neyeHHsIM HacTYIMHOT'0 KOHTPO-
JII0 He3aJIe;xKHUM cyZ,oM. TakuM ke YuHOM, 51K i ECILI,
Konctutyuitnuii Cyz BiIMOBJISIETbCS BU3SHATH HaAy-
MaHy (false — aem.) nunemy Mixk cBo60/1010 i Ge3me-
KOI0, a BUMarae 3axyucTy o60x iHTepeciB, ki o6uaBa
€ Heo6XiJHUMU acreKTaMU BepxXOBeHCTBa mpasa.l’!
CopaBgj, Tpe6a MaTH Ha yBasi, 1110 BEPXOBEHCTBY Ipa-
Ba He NIOBUMHHO GYTH 3aBJaHO MIKOAHU a60 HaBiTh 3HU-
LIleHO 3apa/u Horo x 3axucty.!’?

166 BCLHR 19 June 2018, Centrum for Réttvisa v. Sweden.
7 Investigatory Powers Tribunal London, 31 October 2017; Audien-
cia provincial de Tarragona, Seccién cuarta, 14 April 2016.
Concl. Adv.-Gen. Henrik Saugmandsgaard @e, 3 May 2018, C-207/
/16, Ministerio Fiscal.
169 (¢ no. 96,2018, 19 July 2018,
F. VANNESTE, “Het Europese Hof voor de Rechten van de Mens en
de overheden die terrorisme bestrijden: brothers in arms?”, RW
2003-2004, 1665.
L.-A. SICILIANOS, o.c., 135.
172 ECtHR 6 September 1978, Klass and others v. Germany, § 49.
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43. Xoua 6esbriiicbkuii Konctutynitnu Cyn
CIOYaTKy OYB 33JilyMaHUi JiMlle K ap6iTp 3aKOHO-
JlaBYMX IIOBHOBa)XKeHb deJlepasIbHOro PiBHSA Ta Cy6eK-
TiB defepaliii, 3roJoM po3MIUPEHHS HOT0 KOMIIETEH-
11il, a TaKOX MOr0 BJIaCHa IOPUCTIPY/IeH1Lisl, 3pOOUIN
Horo BaX/JIMBUM rpaBlieM y chepi 3abe3nedyeHHs Bep-
XOBEHCTBa IpaBa.

Xoua siBHi 3rajiky PO «BEPXOBEHCTBO MpaBa» y
npoueci po6otu KoHcTutyniiHoro Cyay € 1O0CUTH
00MexXeHUMH, el GyHAaMeHTaJbHUN TPUHIUI Ha-
cnpas/i € NoBCIOAHUM. [lo-niepiie, BiH J1€2KUTH B OCHO-
Bi Mait>ke Bcix cTaHAapTiB neperisagy CyoM 3aKOHO-
JasctBa. [lo-Apyre, BiH € BUAMMUM, KOJIX Ha KapTy
IOCTAaBJIEHO JOCTYI 0 MPaBOCyAAsa abo cTaHJapTH
HaJslexKHoi npoueaypu. Ilo-TpeTe, NpUHLMIIU [IpaBo-
BO1 BU3HAUYEHOCTI Ta PiBHOCTI, IKi Ay>Ke 4acTo 3acTo-
coBYyHOThCA Cyl0M, MOXKHA PO3IJIAAATH IK KOHKPETH-
3aliifo IPUHIUIY BEpXOBEHCTBa paBa.

BepxoBeHCTBO NpaBa TaK0X € KepiBHUM IpPHH-
nunoM y Tomy, sk Koncruryuiitnuit Cyz, posrasaae
MiXKHapoJHe IpaBo Ta eBpoIelicbKe npaso. [lepiu 3a
Bce, Cy/l BUKOPUCTOBYE 1Ii HOPMHU SIK HenpsiMi cTaH-
JlapTH 3iHCHIOBAHOT0 HUM KOHTPOJIIO, 1[0 FapaHTYeE
iX MOBHY Jit0. AJle BOAHOYAC BiH rapaHTyE, 110 HOP-
MH MDXKHapOJHOTO Ta EBPONENCHKOr0 IIpaBa He 10cs-
raloTh Ha BEpXOBEHCTBO IIpaBa.

Cy4yacHa TepopHCTUYHA 3arpo3a € CKJIaJHHUM BHU-
KJIMKOM [1J1s1 BepXOBEHCTBa NpaBa. Xo4a TePOPUCTHU
BUKOPHCTOBYIOTb CBOIO IisIJIbHICTD /1151 TOTO, 1106 i-
JlipBaTH 3axiiHOEBPONENCHKI LIHHOCTI, Taki sk Bep-
XOBEHCTBO IIpaBa, peakliisl Jep:xaBU caMa o cobi He
NOBHMHHA MiIpUBATH Liel NPUHLMUIL. Y 3B’A3KY 3 LIUM
KoHctutyuiinui Cyn 3abe3neuye aesikaTHUH 6a-
JIaHC M epEKTUBHICTIO aHTUTEPOPUCTUYHUX 3aX0-
JliB Ta epEeKTUBHUM 3aXHUCTOM IIPaB JIOAUHU.

[lepekaad:

KaHO. lopud. HayK, doyeHm
Osena BOPUC/IABCHKA,
Kaud. opud. Hayk, doyeHm
Cepeiti PI3HUK
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INTRODUCTION

Ithough the “rule of law” is a central concept in

both the establishment and the daily functioning
of constitutional courts, they rarely mention it in
their case law, because they rather refer to specific
constitutional rules concretising this overarching con-
cept. The aim of the current contribution! is to ana-
lyse this concept’s significance in the Belgian Consti-
tutional Court’s practice and to highlight some pre-
sent day challenges to the Constitutional Court’s
position as a guardian of the rule of law.

[. HISTORY

1. FROM THE “INVIOLABILITY OF LEGISLATION" TO
ITS REVIEW AGAINST THE CONSTITUTION AND
TREATIES

1. Apart from its interpretation in conformity
with the Constitution,? legislation remained “invio-
lable” or sovereign until 1971, when the Court of Cas-

This contribution is an updated version of the speech delivered
at for the conference commemorating the 25" Anniversary of the
Constitutional Court of the Republic of Slovenia, organised in Bled
in June 2016.

Cass. 20 April 1950 (Waleffe), Pas., 1950, 1, 560, with conclusions by
L. CORNIL.
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THE RULE OF LAW

IN THE CASE LAW

OF THE BELGIAN
CONSTITUTIONAL COURT

sation ruled that a validly enacted self-executing treaty,

“by the very nature of international law laid down by
treaties”, takes precedence over both earlier and later
legislation. Every ordinary and administrative court
must thus refuse to apply it in case of conflict.? This
is called diffuse review.

2. Referring to “The Federalist”, Robert BADINTER,
former president of the French Conseil constitutionnel
(1986-1995), rightly pointed out the two reasons for
the constitutional review of legislation in the USA, i.e.
guarding the delicate balance between the Federation
and the States, and protecting fundamental rights.*

Constitutional review of legislation in Belgium
was prompted by the same reasons, the difference
being that this power of review is not given to every
court, but exclusively to the Constitutional Court.
This is Kelsen's model of centralized constitutional re-
view, in which the principal mission is largely the pro-
tection of fundamental rights and freedoms.®

3 Cass. 27 May 1971 (S.A. Fromagerie Franco-Suisse Le Ski), Pas.,

1971, 1, 886, with conclusions by W.]. GANSHOF VAN DER MEERSCH.
R. BADINTER, Préface, S. BREYER, La Cour supréme, 'Amérique et
son histoire, Paris, Odile Jacob, 2011, 10-11.

Between 1985 and 2018, the Court delivered 4404 judgments, 507
of which concern the division of powers between the federal State,
the Communities and the Regions. All other cases relate to rights
and freedoms.

4
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3. As soon as federated entities (in Belgium: Com-
munities and Regions) with legislative powers came
into being alongside the central (i.e. federal) State, the
division of powers between those authorities neces-
sitated a review of their legislation. In 1980, the Con-
stitution® reserved the task of controlling that division
of powers and reviewing the respective rules having
force of statutory law for the Constitutional Court,’ a
court which does not form part of the judiciary and
half of whose members are former Members of Par-
liament. The purpose was to safeguard the uniformity
of constitutional interpretation in matters concerning
the powers of the federal State and the federated
entities.

4. Besides this first mission of the Constitutional
Court, its jurisdiction was subsequently extended to
cover the compliance of legislation with rights and
freedoms. As of 1988, the Constitutional Court has
jurisdiction to control the observance of the Articles
10 and 11 (the principle of equality and non-discri-
mination) and 24 (the right to and freedom of educa-
tion) of the Constitution® and, as of 2003, the Court’s
review jurisdiction has been extended to the entire
Title II (“The Belgians and their rights”) of the Con-
stitution, as well as to the Articles 170, 172 and 191
(the principles of legality and equality in tax matters,
and the protection of foreigners).’

Additionally, the Constitutional Court substan-
tially extended its review in matters of rights and
freedoms following each of those two extensions of
jurisdiction. First of all, it decided to read the Articles
10 and 11 of the Constitution in combination with all
rights and freedoms enshrined in the Constitution,°
in treaty provisions binding Belgium!! or in general
principles of law,2 since it cannot be accepted that a
particular category of persons is wrongfully deprived
from guarantees that are given to everyone. Next, the
Court ex officio read the constitutional provisions reli-
ed upon by the parties in combination with treaty pro-

® Now Article 142 of the Constitution.
Then still called the “Court of Arbitration”: constitutional provision
of 29 July 1980 (Moniteur belge, 30 July 1980, 2™ edition); changed
to “Constitutional Court” by the constitutional provision of 7 May
2007 (Moniteur belge, 8 May 2007, 3™ edition).
Constitutional provision of 15 July 1988 (Moniteur belge, 19 July
1988).
Special Majority Act of 9 March 2003 (Moniteur belge, 11 April
2003, 1+ edition).
10 ¢ no. 23/89, 13 October 1989, B.1.2.
CCno. 18/90, 23 May 1990, B.11.3; even if an international treaty
is not self-executing: CC no. 106/2003, 22 July 2003, B.4.2.
12 ¢C no.72/92, 18 November 1992, B.2.1.
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visions binding Belgium and guaranteeing analogous
rights and freedoms.?

5. This twofold technique of reading constitu-
tional provisions in combination with international
treaty provisions has many advantages, such as a mo-
dernization of the fundamental rights provisions in
the Belgian Constitution, many of which date back
to 1831 and the incorporation of Luxembourg and
Strasbourg case law in the Constitutional Court’s judg-
ments.!* Although this Court is not competent to re-
view directly against international treaties, its case
law of reading constitutional provisions in combina-
tion with those treaties parallels the direct review by
any ordinary and administrative court of legislation
against self-executing treaties.

For the compliance of legislation with treaties,
two distinct review systems are thus in place: diffuse
treaty review and centralized constitutional review.
In order to solve the problem of a potential “concur-
rence of fundamental rights”, the Special Majority Act
on the Constitutional Court was amended: when before
a court the infringement is invoked by a legislative
act of a fundamental right guaranteed in an entirely
or partially analogous manner by a provision of Title
I1 of the Constitution and by a provision of European
or international law, the court must in principle
first refer the case to the Constitutional Court for a
preliminary ruling on the compatibility with the pro-
vision of Title II of the Constitution.'®> Only after the
Constitutional Court’s negative answer on the ques-
tion of constitutionality, the referring court may re-
view the legislative act against the provision of Euro-
pean or international law. This arrangement, which
sets an order of review, was similarly adopted by the
French legislature. This French regulation led to the
famous Melki and Abdeli judgment of the Court of
Justice, in which the latter accepted the conformity of
the question prioritaire de constitutionnalité with the
principle of full effect of EU law, provided that some
conditions are met.®

13 ¢C no. 136/2004, 22 July 2004, B.5.3-B.5.4.

For further details, see A. ALEN, J. SPREUTELS, E. PEREMANS and W.
VERRIJDT, “Cour constitutionnelle de Belgique’; in R. HUPPMANN en
R. SCHNABL (eds.), La coopération entre les Cours constitutionnelles
en Europe. Situation actuelle et perspectives, Wien, Verlag Oster-
reich, 2014, vol. 1, 293-347.

Article 26(4) of the Special Majority Act of 6 January 1989 on
the Constitutional Court, inserted by the Special Majority Act of
12 July 2009 (Moniteur belge, 31 July 2009, 2" edition) and com-
plemented by the Special Majority Act of 4 April 2014 (Moniteur
belge, 15 April 2014, 1 edition).

16 ECJ 22 June 2010, Melki and Abdeli, C-188/10 and C-189/10: the
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2. EXPLICIT REFERENCE TO THE “RULE OF
LAW” IN THE CASE LAW OF THE CONSTITU-
TIONAL COURT IS FAIRLY LIMITED

6. The Constitutional Court only rarely makes
explicit reference to the “rule of law” in its case law.
Four types of references can be distinguished.

(I) Firstof all, the Court has referred to the actual
meaning of “I'Etat de droit” when stressing that not
only the governed, but also those who govern, are
bound by the law. An oath is to be understood as a
solemn declaration that a person exercising public
authority will abide by the law; the mere fact that the
phrasing of the official constitutional oath refers to
the King, cannot dismiss a republican from the obli-
gation to take that oath, by which he merely acknow-
ledges his allegiance to the existing state structure as
set out by the Constitution.'’

(I) The Court’s second use of the rule of law
principle is an immediate consequence of the first one.
This principle requires access to a judge!® in order to
have all irregularities committed by governmental
bodies sanctioned, including a damages action
against public authorities.'

national courts or tribunals remain free (i) to refer to the Court
of Justice for a preliminary ruling, at whatever stage of the pro-
ceedings they consider appropriate, even at the end of the inter-
locutory procedure for the review of constitutionality, any ques-
tion which they consider necessary, (ii) to adopt any measure
necessary to ensure provisional judicial protection of the rights
conferred under the European Union legal order, and (iii) to dis-
apply, at the end of such an interlocutory procedure, the national
legislative provision at issue if they consider it to be contrary to EU
law. If the national law transposes the mandatory provisions of an
EU directive, a fourth condition applies, i.e. a mandatory referral to
the Court of Justice of a question on the validity of that directive.
See W. VERRIJDT, “Should the EU Effectiveness Principle be Applied
To Judge National Constitutional Review Procedures?”, in X (ed.),
Liege, Strasbourg, Bruxelles : parcours des droits de 'homme —
Liber amicorum Michel Melchior, Liege, Anthemis, 2010, 543-571.
CCno.151/2002, 15 October 2002, B.3.2: “The Belgian State is gov-
erned by the rule of law. One of the characteristics of the rule of law
is that the leaders are subject to the law’.

CC no. 182/2008, 18 December 2008, B.5.3; no. 19/2011, 3 Feb-
ruary 2011, B.4.2: “The right of access to the courts, which is an
essential aspect of the right to a fair trial, is a fundamental right
in a State governed by the rule of law”. See also CC no. 18/2012,
9 February 2012, B.9.2; no. 139/2012, 14 November 2012, B.13;
no. 48/2015, 30 April 2015, B.18.1; no. 108/2015, 16 July 2015,
B.11.3;n0.13/2017,9 February 2017,B.11.1; no. 62/2018, 31 May
2018, B.79.3.

CC n° 99/2014, 30 June 2014, B.14. This case involved damages
because of a tort committed by the highest courts. The Constitu-
tional Court stated: “In the absence of any opportunity to have
an irregularity allegedly committed by the court of last instance
censured by available legal remedies, the right of the person who
believes he is injured by that irregularity to bring an action of tort
is of crucial importance in a State governed by the rule of law”. Be-
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(III) The third use of the rule of law principle
by the Constitutional Court is a direct consequence
of the second one. Access to justice in itself does not
suffice: its effectiveness requires the organization of
the Judiciary to meet certain requirements. These
characteristics linked to the rule of law concern the
tribunal’s establishment and the determination of its
composition by Act of Parliament,?® the due process
rights,?! the principles of judicial independence and
impartiality,2? the professional secrecy of attorneys
at law,? the courts’ full jurisdiction (“pleine juridic-
tion”),** the right to the effective enforcement of defi-
nitive judicial decisions,?® and the right that defini-
tive judicial decisions are not called into question.?®
More in general, “it is fundamentally important in a
democratic State governed by the rule of law that the
courts and tribunals inspire confidence in the public
and in the parties to the proceedings”*’

In the same vein, attorneys-at-law play a crucial
role in preserving the rule of law.?® Given their role

cause of judicial hierarchy and legal certainty, however, the Con-
stitutional Court specified that only a sufficiently serious violation
suffices for a lower court to state the tort committed by one of the
highest courts.

CCno. 62/2018, 31 May 2018, B.15.3.

CC no. 202/2004, 21 December 2004, B.27.6; no. 105/2007,
19 July 2007, B.11.1; no. 107/2007, 26 July 2007, B.7.1;
no.22/2008, 21 February 2008, B.7; no. 98/2008, 3 July 2008, B.7;
no. 201/2011, 22 December 2011, B.12.1; no. 178/2015, 17 De-
cember 2015, B.77.2: “The rights of defence and the right to a fair
trial are fundamental rights in a State governed by the rule of law”.
These judgments all involve the principle of equality of arms and
the right to an adversarial trial.

CC no. 67/2013, 16 May 2013, B.7.2; no. 74/2014, 8 May 2014,
B.7.2; no. 103/2015, 16 July 2015, B.11.2; no. 138/2015, 15 Oc-
tober 2015, B.26; no. 152/2015, 29 October 2015, B.12.2; no.
153/2016, 1 December 2016, B.9.2; no. 87/2018, 5 July 2018,
B.17.2.

CCno. 126/2005, 13 July 2005, B.7.1-B.7.2.: “In order to be found
compatible with the fundamental principles of the Belgian legal
system, the act of lifting the legal professional privilege must be
Justified by a compelling reason and must be strictly proportionate”.
CC no. 78/98, 7 July 1998, B.9-B.10; no. 25/2016, 18 February
2016, B.37.1.

CC no. 122/2012, 18 October 2012, B.6; no. 56/2014, 27 March
2014, B.5; no.87/2018, 5 July 2018, B.19: “The right to an effective
enforcement of definitive judicial decisions is one of the fundamen-
tal attributes of the rule of law”. See also CC no. 28/2019, 14 Febru-
ary 2019, B.11.

CCno. 177/2005, 7 December 2005, B.23; no. 6/2009, 15 January
2009, B.3.10; no. 199/2009, 17 December 2009, B.8. See also CC
no.172/2008, 3 December 2008, B.20; no. 107/2011, 16 June 2011,
B.7.1;n0.9/2012,25]January2012,B.13.2;n0.160/2013,21 Novem-
ber 2013, B.10.1; no. 113/2015, 17 September 2015, B.8.2: “Even
when legislating with retroactive effect, the legislator cannot, |[..],
at the risk of infringing one of the essential principles of the rule of
law, bring into discussion judicial decisions that have become final’.
CCno.157/2009,13 October2009,B.3.1;n0.123/2011,7 July 2011,
B.8.1; no.155/2011, 13 October 2011, B.3; no. 3/2016, 14 January
2016, B.10.1; no. 29/2017, 23 February 2017, B.9.1; no. 53/2017,
11 May 2017, B.11.1.

28 ¢(Cno.53/2017, 11 May 2017, B.21.4.
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and their privileges, the legislator may therefore im-
pose certain obligations and responsibilities upon
them in the field of the good administration of
justice.?

(IV) The fourth meaning of the rule of law in the
Constitutional Court’s case law relates to the “funda-
mental principles of the Belgian legal order”, such as
the separation of powers,? the necessity to have offi-
cial documents published before they bind the pub-
lic,>! and human rights such as the principle of equa-
lity and non-discrimination®? and the right to vote
and to be elected.®

3.NEVERTHELESS, THE “RULE OF LAW” IS AN
UNWRITTEN CONSTITUTIONAL PRINCIPLE
AND A FOUNDATIONAL PRINCIPLE

7. An honorary judge in the Constitutional Court
has written that this Court has conceived the rule
of law as an elementary unwritten constitutional
principle as well as a foundational principle, which
forms the basis for other principles, more particularly
the principle of legal certainty and the principle of
proportionality.3* We will very briefly discuss both
of these principles in the abundant case law of the
Constitutional Court.

a. The principle of legal certainty

8.1. The principle of legal certainty, an inherent
attribute of the rule of law,* requires that individuals

29 (( no. 41/2018, 29 March 2018, B.3.

30 ¢C no. 67/2013, 16 May 2013, B.7.2; no. 74/2014, 8 May 2014,
B.7.2; no. 103/2015, 16 July 2015, B.11.2; no. 138/2015, 15 Oc-
tober 2015, B.26; no. 152/2015, 29 October 2015, B.12.2: “The
principles of judicial independence and the separation of powers are
basic attributes of the rule of law”.

CCno.106/2004, 16 June 2004, B.3.2.: “Bearing in mind that publi-
cation is an essential condition for the binding effect of official texts,
the ability of each person to take cognizance of those texts at any
time is a right that is inherent in the rule of law, since such cogni-
zance permits each person to comply with them”. See also CC no.
149/2017, 21 December 2017.

CC no. 17/2009, 12 February 2009, B.10.3. This principle is part
of the ordre public: e.g. CC no. 8/2012, 18 January 2012, B.15.5.:
“The principle of equality and non-discrimination is not, [...], simply
a principle of good legislation and good administration. It is one of
the cornerstones of a democratic State governed by the rule of law’.
CCno. 187/2005, 14 December 2005, B.5.1; no. 130/2006, 28 July
2006, B.6; no. 87/2014, 6 June 2014, B.3.2; no. 136/2015, 1 Octo-
ber 2015,B.9;1n0.80/2010, 1 July 2010, B.5.1; no. 169/2015, 26 No-
vember 2015, B.4: “The right to vote and the right to be elected are
fundamental political rights in a State governed by the rule of law’.

3 p SUETENS, “De invloed van het Arbitragehof op het grondwette-
lijk recht”, RW.,, 1993/94, 1317-1318.

CCno.106/2004, 16 2004, B.3.2.
no. 106/ June YACOIIHC 4 / 2018
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can foresee the legal consequences of their actions.3¢
The principle of legality in criminal matters proceeds
from the idea that “criminal law must be formulated
in terms which ensure that everyone will know, when
deciding to adopt a course of conduct, whether that
conduct is punishable and, where appropriate, to know
the punishment incurred. It requires the legislature to
indicate, in terms which are sufficiently precise and
clear and provide legal certainty, what acts are to be
punished, so that, on the one hand, a person adopting
a course of action may first make a due assessment of
what the criminal consequences of that action will be,
and, on the other hand, to ensure that not too much is
left to the discretion of the judge”. Influenced by the
case law of the European Court of Human Rights, the
Constitutional Court has since 2005/2006 added the
following considerations: “However, the lex certa prin-
ciple does not prohibit the legislature to grant a certain
margin of appreciation to the judge, because of the ge-
neral character of legislation, its applicability to a
wide variety of cases and the evolution of the acts they
aim to sanction.

The condition that an offence must be clearly de-
fined by the law is satisfied when the individual can
know from the wording of the relevant provision and,
if need be, with the assistance of the courts’ interpre-
tation of it, what acts and omissions will make him
criminally liable.

It is only by examining a particular provision of
criminal law that it is possible to determine, taking
into account the elements proper to the offences it is
intended to punish, whether the general terms used by
the legislature are so vague as to infringe the principle

of legality in criminal matters”>’

8.2. The principle of the non-retroactive effect
of laws is a general principle of law.>® Leaving aside
criminal law,*° interpretative laws*® and validation
laws, the Constitutional Court states:

36 Eg CC no. 49/1996, 12 July 1996, B.3.8. More recently: CC no.

61/2018, 31 May 2018, B.22.3.

E.g. CCno. 1/2016, 14 January 2016, B.5.3.

CCno.7/1997, 19 February 1997, B.4.6.

The Constitutional Court applies Article 7 of the European Conven-
tion on Human Rights and Article 15 of the International Covenant
on Civil and Political Rights.

The Constitutional Court verifies whether a so-called interpreta-
tive law is really “a law that gives a legislative provision the mean-
ing that the legislator meant to give it at the time of its adoption
and that it can reasonably be given” Indeed, “the safeguard of the
non-retroactive effect of laws cannot be evaded by the mere fact
that a law with retroactive effect is presented as an interpretative
law”: CC no. 102/2006, 21 June 2006, B.5.2.
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“The non-retroactive effect of laws is a safeguard
meant to prevent legal uncertainty. This safeguard re-
quires that the content of the law is foreseeable and
accessible, so that the individual can reasonably fore-
see the consequences of a particular act when it is
carried out. Retroactivity is only justified if it is essen-
tial to achieve an objective of general interest.

If, moreover, it turns out that the purpose or con-
sequence of the retroactivity consists of influencing the
outcome of a judicial proceeding in a certain direction
or to prevent the courts from deciding a specific point
of law, the nature of the principle at issue requires
that exceptional circumstances or compelling grounds
of the general interest justify the intervention of the
legislature, which infringes, at the expense of one cate-
gory of citizens, the procedural safequards that are
offered to everyone”*!

Finally, a legislative act must on no account
infringe on final judgments. If that is its aim, it would
violate the Articles 10 and 11 of the Constitution by
depriving a certain category of persons from the
benefit of final judgments, which cannot be justified
under any circumstance. “This is one of the essential
principles of the rule of law”**

According to the recent case law of the Constitu-
tional Court, mere budgetary considerations no longer
seem able to justify retroactivity.*3

8.3. In principle, it is up to the legislature to
consider, when introducing new regulations, whe-
ther it is necessary or appropriate to include transi-
tional provisions. “The principle of equality and non-dis-
crimination is only violated if the transitional regime,
or the absence thereof, results in a difference in treat-
ment without reasonable justification, or if the prin-
ciple of legitimate expectations is excessively impair-
ed”** Such is the case if “the legitimate expectations of
a specific category of persons are impaired without any
compelling ground of the general interest justifying
the absence of a transitional regime put in place for
their benefit’*

41
42
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E.g. CCno.77/2015, 28 May 2015, B.4.1.

E.g. CCno.107/2011, 16 June 2011, B.7.1.

CCno.54/2015,7 May 2015, B.13. See also CCno. 1/2015, 22 Janu-
ary 2015, and European Court of Human Rights, 3 September 2013,
M.C. and others v. Italy, as well as CCno. 131/2015, 1 October 2015,
B.13 (“The budgetary objective invoked during the parliamentary
travaux cannot release the legislator from its obligation to guaran-
tee for every person the right to lead a life in keeping with human
dignity when a foreign national needs urgent medical attention”).
E.g. CCno. 41/2016, 17 March 2016, B.10.

E.g. CC no. 86/2015, 11 June 2015, B.4.6 (violation as in several
judgments).
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b. The unstoppable rise of the
principle of proportionality

9. Under this title, . MARTENS, honorary Pre-
sident of the Constitutional Court, described in 1992
the rise of the principle of proportionality in (pub-
lic) law.*® About a quarter of a century later, the prin-
ciple of proportionality has become firmly entrench-
ed in the case law of the Constitutional Court, particu-
larly with respect to rights and freedoms, but also
with respect to the division of powers.

10.1. According to the Constitutional Court, “the
principle of proportionality is inherent in any exercise

of powers”*’

10.2. This principle prohibits any legislature
from exercising its powers in such a way that it be-
comes impossible or excessively difficult for another
legislature to efficiently exercise its powers.*8

Since the absence of cooperation in a matter
for which the Special Majority Act on Institutional
Reform requires mandatory cooperation, is not com-
patible with the principle of proportionality inhe-
rent in any exercise of powers, the Court may verify
compliance with the obligation to conclude coopera-
tion agreements.* If the powers of the federal State
and the federated entities have become interwoven
to such an extent that they can no longer be exercised
without mutual cooperation, for instance as a result
of technological developments, a legislature violates
the principle of proportionality if it legislates unila-
terally on the matter, even if the Special Majority
Act on Institutional Reform does not provide for an
obligation to conclude a cooperation agreement.>°

Before the Special Majority Act on the Consti-
tutional Court in 2014 conferred jurisdiction on the
Constitutional Court to review the compatibility of
legislation with the principle of federal loyalty®?

46 p MARTENS, “Lirrésistible ascension du principe de proportionna-
lité’, in Présence du droit public et des droits de 'homme. Mélanges
offerts a Jacques Velu, Brussels, Bruylant, 1992, 1, 49-68.

E.g. CC no. 168/2004, 28 October 2004, B.5.3; no. 172/2006,
22 November 2006, B.8.

E.g. CCno. 116/2009, 16 July 2009, B.8.

E.g. CCno.40/2012, 8 March 2012, B.5.

CCno. 132/2004, 14 July 2004, B.6.2; no. 128/2005, 13 July 2005,
B.6; no. 163/2006, 8 November 2006, B.3-B.4. See also CC no. 158/
/2013,21 November 2013, B.17.7.

See the Articles 1(3°) and 26(1)(4°) of the Special Majority Act of
6 January 1989 on the Constitutional Court, inserted by the Arti-
cles 47 and 48 of the Special Majority Act of 6 January 2014 (Moni-
teur belge, 31 January 2014, 1** edition).
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enshrined in Article 143(1) of the Constitution,>* the
Constitutional Court already ensured the respect for
that principle, read in combination with the principle
of reasonableness and proportionality, by granting
this principle the same significance as the principle of
proportionality.>

The Constitutional Court also applies the principle
of proportionality when a legislature deprives the mu-
nicipalities or the provinces of some of their powers®*
or when it examines whether implied powers may be
accepted by verifying the condition whereby the pro-
visions adopted by a legislature outside the scope of
its powers only have a marginal impact on the powers
conferred upon another legislature.

10.3. The principle of proportionality does not
only limit the legislatures’ powers ratione materiae,
but also their powers ratione loci: because of the very
nature of the promotion of culture, the powers relat-
ing to this matter may produce effects outside the
territory for which a community legislature is res-
ponsible; nevertheless, those potential extraterrito-
rial effects “must not counteract the cultural policy of

the other community”>®

11.1. Even more so than in the review of the
division of powers, the principle of proportionality
plays an important part in the review of the com-
pliance of legislation with the principle of equality
and with the other fundamental rights; the litigation
in those matters accounts for 92 percent of the case
law of the Constitutional Court.

11.2. Just like in the case law of the European
courts and the higher courts in the national order,
review against the principle of proportionality is often
the final stage in the examination of the observance
of the principle of equality and non-discrimination,®®
in which the Constitutional Court examines whether a

52 This article provides: “In the exercise of their respective responsibil-
ities, the federal State [and the federated entities] act with respect
for federal loyalty, in order to prevent conflicts of interest”.

“The principle of federal loyalty [...] means that each legislator is
obliged, in the exercise of its own powers, to ensure that its own
actions do not render the exercise of the other legislatures’ powers
impossible or excessively difficult”: CC no. 119/2004, 30 June 2004,
B.3.3; no. 97/2014, 30 June 2014, B.4.5. See also CC no. 98/2015,
25 June 2015, B.30.3; no. 21/2016, 18 February 2016, B.12.

As of judgment no. 95/2005, 25 May 2005, B.26.

CCno. 54/96, 3 October 1996, B.7.2.

After — where appropriate — the comparability test, the review
of the aim pursued, the objective and the relevant criterion of dis-
tinction.
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measure, in its consequences, and the means employed
to achieve that measure, are in reasonable proportion
to the aim pursued. The Court had already established
its case law on that matter in its first judgment on the
principle of equality and non-discrimination.’’ In that
judgment, the Court ruled as follows: “It is not for the
Court to assess whether a measure established by law
is appropriate or desirable. It is up to the legislature
to determine what measures have to be taken to
achieve the aim it has set itself. [...] It is not for the
Court to examine [...] whether or not the aim pursued
by the legislature can be achieved by different legal
measures”>® Fortunately, the Court has abandoned
this view, as such examination does form part of the
proportionality test.>® The Court has also considered
that “it does not have the same scope of appraisal as
does the legislature”®® yet such considerations have
become very rare. Likewise, the term “manifest(ly)”
has largely disappeared from the Court’s parlance.
The foregoing all suggests a more complete review of
the principle of proportionality, rather than a merely
marginal review. The requirement of proportionality
is in factimplicitly laid down in the Articles 10 and 11
of the Constitution.®!

11.3. As was already mentioned (no. 4), the Con-
stitutional Court reads the Articles 10 and 11 of the
Constitution in conjunction with all rights and free-
doms guaranteed by international treaties binding
Belgium, and reads the fundamental rights enshrined
in the Constitution in combination with the treaty
provisions binding Belgium which are analogous in
scope. The Charter of Fundamental Rights of the
European Union, the European Convention on Human
Rights and the International Covenant on Civil and Po-
litical Rights are the most often applied international
human rights conventions. Unlike the Belgian Consti-
tution, which makes a formal distinction as regards
restrictions between regulatory measures, repressive
measures (both permitted in principle) and preven-

57 ¢C no. 23/89, 13 October 1989, B.1.3: “[...]; the principle of equality
is violated if it is found that there is no reasonable degree of propor-
tionality between the means employed and the aim pursued”.

CCno. 23/89, 13 October 1989, B.2.7.

E.g. CCno. 16/2005, 19 January 2005, B.6.2 (regarding the restric-
tion of the right to respect for private and family life enshrined
in Article 22 of the Constitution): “/[...] since this aim may also be
achieved in a manner that is less harmful to those concerned |[...]".
E.g. CC no. 121/2009, 16 July 2009, B.14.6. See also CC no.
157/2005, 20 October 2005, B.7.2; no. 18/2015, 12 February
2015, B.5.

CC no. 40/2003, 9 April 2003, B.23.2; no. 88/2004, 19 May 2004,
B.27.
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tive measures (prohibited in principle), the aforemen-
tioned international conventions employ a system
of substantive restrictions: “the law” (i.e. a provision
of national law which is accessible and precise) may
subject the exercise of most freedoms to certain re-
strictions, provided that they are strictly necessary
in a democratic society, and that they pursue a legi-
timate aim. The measure must be both relevant (i.e.
meet a pressing social need) and proportionate to
the legitimate aim being pursued. When reading the
Belgian Constitution in conjunction with a treaty pro-
vision, the Constitutional Court verifies whether the
restriction is provided for by a “law” in the formal
sense, if the Belgian Constitution so requires, but also
whether it satisfies the substantive conditions stipu-
lated in the treaty provision: the legislative provision
must be sufficiently precise, meet a pressing social
need, and be proportionate to the legitimate aim
being pursued.®?

11.4. As in the case law of the European Court
of Human Rights, the principle of proportionality is a
general principle of law in the Constitutional Court’s
case law, i.e. a criterion for finding the right balance
between the protection of the general interest of the
society and the respect for fundamental human
rights.%® For every court, the principle of proportio-
nality is the ideal instrument to weigh interests and
values.®

The case law of the Constitutional Court con-
tains many other applications of the principle of pro-
portionality, for example in the matter of administra-
tive fines,® penalties®® and the right to property.®’

62 Established case law since CC no. 202/2004, 21 December 2004,

B.5.4.

M. A. EISSEN, “Le principe de proportionnalité dans la jurisprudence
de la Cour européenne des droits de 'homme’, Etudes et Documents
du Conseil d’Etat, 1988, 275-284.

W. VAN GERVEN, “Het proportionaliteitsbeginsel’, in Hommage aan
Marcel Storme. De norm achter de regel, Deurne, Kluwer, 1995, 1-17.
E.g. CC no. 25/2016, 18 February 2016, B.40.2: the mere fact that
the Council of State does not have the power to “quash” decisions is
not sufficient to conclude that its review does not meet the require-
ments of full jurisdiction within the meaning of Article 6 of the Euro-
pean Convention on Human Rights, since it carries out an in-depth
review, in law and in fact, of the decision and of its proportionality.
E.g. CC no. 13/2015, 5 February 2015, B.20: “[...], the principle of
legality demands that the penalty must be in proportion to the
offence committed. The penalty inflicted must be in proportion
to the seriousness of the reprehensible conduct”. See also CC no.
8/2010, 4 February 2010, B.12 (regarding disciplinary penalties).
Article 16 of the Constitution, which only relates to expropriation,
and Article 1 of the First Protocol to the European Convention on
Human Rights are considered by the Constitutional Court as “analo-
gous provisions’.
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4. CONCLUSION

12. Belgium has come a long way, from the “in-
violability of the law” to its review against the Consti-
tution by the Constitutional Court, which also invol-
ves international treaties (no. 1-5). Despite the fact
that explicit reference to the “rule of law” in the case
law of the Constitutional Court is rare (no. 6), it con-
stitutes for this Court an unwritten constitutional prin-
ciple underlying other principles (no. 7), in particular
the principle of legal certainty (no. 8) and the prin-
ciple of proportionality (no. 9), the latter both in the
review of the division of powers (no. 10) and even
more so in the review against the principle of equality
and the other fundamental rights (no. 11). In the case
law of the Constitutional Court, the rule of law is in-
deed alive and kicking.

[I. CHALLENGES

13. As it is impossible to sum up all possible
challenges, we will discuss two challenges of an en-
tirely different nature: on the one hand, an institutio-
nal one, the relationship between EU law and the Con-
stitution; on the other hand, a substantive challenge,
the fight against terrorism.

1.EU LAW

14. Belgium’s EU membership has been a chal-
lenge for the Constitution. Its accession to the Treaty
establishing the European Coal and Steel Commu-
nity (1951), the Treaty establishing the European
Economic Community (1957) and the Treaty establi-
shing the European Atomic Energy Community (1957)
was said to violate the principle of national soverei-
gnty enshrined in Article 33 of the Constitution, be-
cause the assignment of the exercise of legislative,
executive, judicial and fiscal competences to supra-
national organizations ran counter to the require-
ment that all powers must be exercised in the man-
ner laid down by the Constitution, which did not men-
tion competences of international organizations.®®
This problem was only resolved in 1970, when a new
Article 34 was inserted into the Constitution, stipu-

68 Council of State, general assembly of the Legislation Division, opi-
nion of 12 January 1953, Parl. Doc., House of Representatives,
1952-1953, no. 163. Adde the legal opinions of G. Dor, W.J. GAN-
SHOF VAN DER MEERSCH, P. DE VISSCHER and A. MAST of 17 April
1953, Parl. Doc., House of Representatives, 1952-1953, no. 696.



lating that “the exercising of specific powers can be as-
signed by a treaty or by a law to institutions of public
international law”, thus providing a post factum con-
stitutional basis for Belgium’'s membership of inter-
national organizations.®’

Article 34 of the Constitution is regularly invoked
by the Council of State’s Legislation Division, which
has developed five cumulative criteria for examining
the constitutionality of further assignments of the
exercise of powers to international organizations.”®
First, the assignment only concerns the ‘exercising’ of
powers, whereas the powers themselves remain with
the competent Belgian institutions. The exercising of
powers can be taken back at any time,”! even though
this will likely lead to Belgium leaving the internatio-
nal organization. Second, the assignment should only
concern ‘specific’ powers, which must be limited in
scope and clearly defined. Third, every assignment
requires the ‘legislature’s consent’, e.g. by approving
the treaty establishing an international organization.
Fourth, the assignment must be to the benefit of an
‘institution of public international law’, i.e. not to the
benefit of another State or to the benefit of a cross-
border association of municipalities. And fifth, these
assignments may only deviate from the constitutional
provisions concerning the exercise of ‘powers” if an
assignment deviates from other constitutional provi-
sions, such as human rights, the treaty may only be
approved and ratified after amending the constitutio-
nal provisions concerned.”?

69 See A ALEN, Hoe ‘Belgisch’ is het ‘Belgische staatsrecht’ nog?, Ant-
werp, Intersentia, 2015, 21-26; P. VANDERNOOT, “Regards du Con-
seil d’Etat sur une disposition orpheline: I'article 34 de la Constitu-
tion”, in En hommage a Francis Delpérée, Brussels, Bruylant, 2007,
1599-1630; W. VERRYDT, “EU Integration and the Belgian Constitu-
tion’, in S. GRILLER, M. CLAES and L. PAPADOPOULOU (eds.), Member
States’ Constitutions and EU Integration, Oxford, Hart Publishing,
2019 (to be published), no. 20.

E.g. Council of State, Legislation Division, opinion of 15 February
2005, Parl. Doc., Senate, 2004-2005, no. 3-1091/1 (the European
Constitution); opinion of 29 January 2008, Parl. Doc., Senate, 2007-
2008, no. 4-568/1 (the Lisbon Treaty); opinion of 18 September
2012, Parl. Doc., Flemish Parliament, 2012-2013, no. 1815/1 (the
Fiscal Compact); and opinion of 3 April 2012, Parl. Doc., Senate,
2011-2012, no. 5-1598/1 (the ESM Treaty). See on these criteria P.
VANDERNOOT, o.c., 1599-1630.

Parl. Doc., House of Representatives, Extraordinary Session 1968,
no. 16/2, pp. 4-5; P. DE STEXHE, La revision de la Constitution belge
1968-1970, Brussels, Larcier, 1972, no. 304.

The Council of State’s Legislation Division has suggested that Ar-
ticle 195 of the Constitution, which stipulates the procedure for
amending the Constitution, would be amended in order to allow
for such revisions of the Constitution following a swifter procedure
than the current one, which involves the dissolution of the Parlia-
ment and legislative elections (Council of State, Legislation Divi-
sion, opinion of 29 January 2008, Parl. Doc., Senate, 2007-2008,
no. 4-568/1, p. 343). This path has, however, not been followed yet.
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Unfortunately, these criteria are often ignored
by the legislature, who has approved some of these
treaties without passing the necessary constitutional
amendments.”?

15. The significance of Article 34 of the Consti-
tution stretches beyond the assignment of new com-
petences to the European Union. According to the
Council of State’s Legislation Division, this constitu-
tional provision also implies that, after the assign-
ment of new competences, the empowered EU bodies
may take autonomous decisions, without being bound
by the Belgian Constitution. Therefore, the provisions
of the Belgian Constitution cannot take precedence
over secondary EU law that obliges the Belgian autho-
rities to take actions violating the Constitution, even
including constitutional rights.”*

16. This possibility of having to adopt unconsti-
tutional legislation increases with every extension of
the EU’s competences, taking into account that they
are interpreted very extensively by the EC], which also
has exclusive jurisdiction for examining the validity
of norms of secondary EU law. In a multi-layered legal
order, the question how constitutional courts should
deal with this challenge, is a very important one.

The two most compelling problems in this re-
gard involve, on the one hand, the position of the na-
tional constitutional provisions offering a more exten-
sive human rights protection than the Charter of Fun-
damental Rights of the European Union (hereinafter:
the Charter), and, on the other hand, the wider human
rights protection offered by the European Convention
on Human Rights (hereinafter: the Convention).

73 Concerning the Lisbon Treaty, the Conseil d’Etat’s Legislation Divi-
sion had suggested the prior amendment of the principle nullum
crimen sine lege in Article 12 of the Constitution, in which 7ege’
refers to a Belgian legislator, in order to allow for the creation of
a European Public Prosecutor’s Office, but this constitutional
amendment has never been adopted. Meanwhile, the Constitution-
al Court has accepted that an EU regulation suffices as a legal basis,
because of its direct applicability (CC no. 37/2010, 22 April 2010),
but this argument cannot be used for secondary EU law lacking
direct applicability.

Council of State, Legislation Division, opinion no. 39.192/3 of 4
November 2005, Parl. Doc., House of Representatives, 2005-2006,
no. 51-2189/1, pp. 113-116 (a directive concerning advertising
for medication); opinion of 29 January 2008, Parl. Doc., Senate,
2007-2008, no. 4-568/1, p. 341 (the Lisbon Treaty). The Coun-
cil of State’s Administrative Tribunal Division upholds the same
principle: CE 5 November 1996, Goosse, no. 62.921 and Orfinger,
no. 62.922; CE 31 March 2014, J.VH. e.a., no. 226.980 (in the latter
judgment, the Council of State holds that rules of secondary EU
law trump constitutional provisions, insofar as these rules do not
leave any margin for a measure which respects the Constitution).
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17. Before addressing these two problems, it
should be stressed that, among European constitu-
tional courts, the Belgian Constitutional Court has a
very particular approach towards EU law, by examin-
ing, through the lens of its discrimination test, whe-
ther legislation respects EU law (see no. 4), by respect-
ing all procedural requirements derived from the
principle of full effect of EU law by the ECJ],”> and by
having referred 107 preliminary questions to the EC]
in 32 judgments.”®

a. EU law and the Constitution

18. Nevertheless, the possibility of unconstitu-
tional obligations of EU law remains, and hence, the
hierarchical relation between the Constitution and
EU law must be addressed.”” A distinction should, in
this regard, be made between primary EU law and
secondary EU law.

As primary EU law is plain treaty law, it fol-
lows the logic of the relation between international
law and the Constitution. According to the Court of
Cassation, all self-executing treaties have precedence
over the Constitution.”® According to the Council
of State and the Constitutional Court, however, the
Constitution ranks higher than international trea-
ties, because treaties can only enter the Belgian legal
order after being approved by an Act which is fully
subjected to the Constitutional Court’s constitutional

75 E.g. the Marleasing requirement of interpretation in conformity
with EU law (CC no. 55/2011, 6 April 2011; no. 161/2012, 20 De-
cember 2012); the Factortame requirement of interim measures
(CC no. 96/2010, 29 July 2010); the van Schijndel and van Veen
requirement of ex officio application of EU law (CC no. 97/2011,
31 May 2011; no. 74/2012, 12 June 2012; no. 15/2015, 5 Febru-
ary 2015); the Winner-Wetten prohibition on the temporal main-
tenance of legislation violating EU law (CC no. 144/2013, 7 No-
vember 2013); etc. See ]. THEUNIS, “Het Grondwettelijk Hof en de
procedurele verplichtingen uit het Europees Unierecht”, in W. Pas,
P. PEETERS and W. VERRIJDT (eds.), Liber discipulorum André Alen,
Bruges, die Keure, 2015, 409-438.

See A. ALEN and W. VERRI]DT, “Le dialogue préjudiciel de la Cour
constitutionelle belge avec la Cour de justice de I'Union europée-
nne", in P. DARGENT, D. RENDERS and M. VERDUSSEN (eds.), Les
visages de I'Etat. Liber amicorum Yves Lejeune, Brussels, Bruylant,
2016, 33-74.

See A. ALEN and W. VERRIJDT, “La relation entre la Constitution
belge et le droit international et européen”, in I. RIASSETTO, L.
HEUSCHLING and G. RAVARANI (eds.), Liber amicorum Rusen
Ergec, Luxembourg, Pasicrisie luxembourgeoise, 2016, 31-55.
Cass. 9 November 2004, Rev. Dr. Pén. 2005, 789; Cass. 16 No-
vember 2004 RW 2005-06, 387. Except if the Constitution offers
a more extensive protection (Article 53 of the Convention). The
Special Majority Act of 12 July 2009 has implicitly sanctioned this
position (see no. 5, concerning Article 26 (4) of the Special Major-
ity Act on the Constitutional Court).

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

76

77

78

review. An additional argument is that the legislature
may not do indirectly, by approving an unconstitu-
tional treaty, what he may not do directly, i.e. violate
the Constitution.”® The Constitution does not resolve
this discussion. The legislature has, however, implic-
itly subscribed to the latter view, as he has shortened
the delay for challenging Acts approving treaties be-
fore the Constitutional Court from six months to sixty
days, and as he has only precluded preliminary ref-
erences concerning Acts approving the ‘constituent
EU Treaties’ and the Convention and its additional
protocols.®’

Concerning secondary EU law, all ‘supreme
courts’ reach the same outcome, albeit based on a dif-
ferent reasoning. Whereas the Court of Cassation ba-
ses the primacy of secondary EU law over the Con-
stitution on the ECJ’s Internationale Handelsgesel-
Ischaft judgment®! the Constitutional Court and the
Council of State base that same primacy on Article
34 of the Constitution.®? The latter reasoning implies
that, in the end, the Constitution is the highest norm,
and that the precedence of EU law over the Consti-
tution is constraint to the conditions defined in the
Constitution.

19. The Constitutional Court has long been
silent about the role of Article 34 of the Constitution
in this regard. In a 2010 judgment, it has, for the first
time, used this provision to justify the legislature’s
implementation of a directive which was alleged to
violate the Constitution. That EU directive required
the legislature to confer vast regulatory powers upon
the independent federal energy regulatory office
(CREG). The legal provisions concerned were chal-
lenged because of a lack of accountability towards
the competent Minister and towards the Parliament,
principles anchored in the Articles 33, 37 and 101 of
the Constitution. The Constitutional Court, however,
ruled that, insofar as necessary, the deviation of

79 CC no. 26/91, 16 October 1991; CC no. 12/94, 3 February 1994;
CCno.20/2004, 4 February 2004; CCno.87/2010, 8 July 2010; CC
no. 117/2011, 30 June 2011; CC no. 32/2013, 7 March 2013; CC.
no. 62/2016, 28 April 2016; Council of State, Legislation Division,
opinion no. 21.540, 6 May 1992, Parl. Doc.,, House of Representa-
tives, 1991-1992, no. 482/1, pp. 69-72; opinion no. 28.936/2, 21
April 1999, Parl. Doc,, Senate, 1999-2000, no. 2-329/1, pp. 94-101.
Articles 3 (2) and 26 (1bis) of the Special Majority Act on the Con-
stitutional Court.

Cass. 2 June 2003, RCJB 2007, 24. It has also referred to the prece-
dence of EU law over all other norms of law as a general principle
of law (Cass. 4 April 2008, Arr.Cass. 2008, no. 205).

CC no. 130/2010, 18 November 2010; Council of State, Adminis-
trative Tribunal Division, 5 November 1996, Goosse, n® 62.921; id.,
5 November 1996, Orfinger, no. 62.922.
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these constitutional rules was justified because of
Article 34 of the Constitution.?? It must be noted, ho-
wever, that Article 34 of the Constitution was not
used as the sole justification in the Court’s reasoning:
it was mentioned as a final argument and it was thus
used to grant the legislature a very broad margin of
appreciation when transposing the obligations fol-
lowing from secondary EU law.

20. In a recent judgment, the Constitutional
Court was more explicit about the meaning of Article
34 of the Constitution and the relation between the
Belgian Constitution and EU law. Rejecting actions for
annulment against the Act approving the ESM Treaty,
because the petitioners lacked standing, the Court
added the following obiter dictum argument: “When
approving a treaty which [attributes new competences
to EU institutions], the legislature must respect Article
34 of the Constitution. By virtue of that provision, the
exercising of specific powers can be assigned by a
treaty or by a law to institutions of public international
law. While these institutions may subsequently decide
autonomously about how they exercise these compe-
tences, Article 34 of the Constitution cannot be inter-
preted as granting an unlimited licence to the legisla-
ture, when approving that treaty, or to the said insti-
tutions, when exercising their attributed powers. Ar-
ticle 34 of the Constitution does not allow a discrimi-
nating derogation to the national identity inherent
in the fundamental structures, political and constitu-
tional,®* or to the basic values of the protection offered
by the Constitution to all legal subjects”.®

The Constitutional Court has thus explicitly
acknowledged that neither primary nor secondary
EU law may violate the Belgian national and consti-
tutional identity or the basic values of human rights
protection. Implicitly, it has also acknowledged that
the European institutions may not act ultra vires.
These lines can be read as a subscription to the
German Bundesverfassungsgericht's Honeywell juris-
prudence, which protects the same aspects of the
German Constitution against infringements by EU law.

Whereas the Bundesverfassungsgericht develop-
ed this jurisprudence in several subsequent judg-
ments, in which it added several material and pro-
cedural specifications and conditions, the Belgian Con-

83 ¢C no. 130/2010, 18 November 2010, B.8.1.
This formulation reflects Article 4.2 TEU.
CC no. 62/2016, 28 April 2016, B.8.7. See M. EL BERHOUMI and
others, “La Cour constitutionnelle face au Pacte budgétaire euro-
péen: un arrét sans intérét?”, Journal des tribunaux 2017, 565-582;
Ph. GERARD and W. VERRIJDT, “Belgian Constitutional Court Adopts
National Identity Discourse”, EuConst 2017, 182-205.
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stitutional Court did not go further than mentioning
the principle of national identity and the basic values
of constitutional protection. It did not specify whether
these principles imply a review competence for the
Constitutional Court, nor what the consequences of
such a review would be for the applicability of the
examined rule of secondary EU law in Belgium.

Nor did the Constitutional Court explain
whether it would enter into a preliminary dialogue
with the ECJ before conducting its possible review
and whether it would grant a Fehlertoleranz to the
EC]. If the Bundesverfassungsgericht’s practice is fol-
lowed, a preliminary dialogue with the ECJ is neces-
sary both in the ultra vires review®® and in the identity
review,%” because this is a crucial element in atoning
respect for the full effect of EU law and the protection
of the essence of the Constitution.

21. The Constitutional Court also avoided the
most delicate discussion in this regard, i.e. which
constitutional provisions and principles are part of
Belgium'’s national identity and which ones are not.
This question has not yet been the subject of much
doctrinal debate, but it is clear that the ambit of the
constitutional provisions which could be used as “a
shield” against EU law, may not be too broad, so that
only some key aspects of the Constitution, relating to
Belgium’s specific constitutional history and culture,
can come into play.®® These constitutional aspects
could relate to, on the one hand, the very reasons
why Belgium became an independent State, and, on
the other hand, the reasons why it still exists, after
surviving several linguistic and ideological tensions.®’

The first set of aspects may be less significant
than the second one, because of the long time passed
since 1831 and the evolutionary interpretations of
many of the constitutional provisions which were
framed as a reaction against the Dutch King Willem
I'sreign. Nevertheless, this historical background still

86 ko BVerfG 14 January 2014, 2 BvR 2728/13 (Gauweiler). This
referring judgment was followed by ECJ 16 June 2015, Gauweiler,
C-62/14 and BVerfG 21 June 2016, 2 BvR 2728/13. In the Bundes-
verfassungsgericht’s final judgment, the OMT mechanism was
only held to be consistent with the German Constitution provided
some restrictive interpretations.

E.g. BVerfG15 December 2015, 2 BvR 2735/14.

H. DuMoNT, “Lintégration européenne et le respect de l'identité
nationale des états (notamment fédéraux)”, in E. VANDENBOSSCHE
and S. VAN DROOGHENBROECK (eds.), Europese voorschriften en
Staatshervorming / Contraintes européennes et réforme de I'Etat,
Bruges, die Keure, 2013, 55, who limits this ambit to “ce qui fait
qu’un Etat est lui-méme et non un autre, ce qui permet de le recon-
nafitre et de le distinguer des autres’”.

W. VERRIJDT, 0.C., no. 43.
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explains why the Belgian Constitution puts so much
emphasis on the legality principle, requiring the in-
tervention of a democratically elected legislature in
several matters, such as limitations to human rights.
It also explains why several human rights which were
systematically ignored by the Dutch King Willem I
between 1815 and 1830, benefit from a more exten-
sive protection by the Belgian Constitution than ana-
logous human rights in the Convention and the Char-
ter (e.g. the freedom of education, the freedom of reli-
gion and the freedom of the press).”

The second set of aspects reveals another par-
ticularity of the Belgian polity, i.e. its talent for rea-
ching compromises.’* The Belgian history shows se-
veral examples of bipolar oppositions, such as the
ideological opposition between Catholics, on the one
hand, and Socialists and Liberals, on the other hand,
culminating in the ‘School Issues’, which were resolved
by the School Pact in 1958,°? and the linguistic op-
position between Flemish and Walloons, starting as
soon as the 1840’s, cumulating in violent student
protests in 1968 and eventually leading to Belgium’s
transformation into a federal state sui generis. Ar-
guably, these fundamental compromises, which were
reached after difficult negotiations, and every single
aspect of equal importance to the pacifying comp-
romise, are part of Belgium’s “fundamental structures,
political and constitutional”, because they have re-
solved deeply rooted crises. If some elements of a
delicate compromise would perish, the whole equi-
librium could be lost.

Therefore, the basic choices made during Bel-
gium’s federalisation process can be considered to

be part of its national identity.” In that respect, the
90

See, on the historical links between the Dutch Constitution of
1815 and the Belgian Constitution of 1831, A. ALEN, A.W. HERINGA,
D. HEIRBAUT and C.J. ROTTEVEEL MANSVELD (eds.), De Grondwet
van het Verenigd Koninkrijk der Nederlanden van 1815. Staatkun-
dige en historische beschouwingen uit Belgié en Nederland, The
Hague / Bruges, Boom / die Keure, 2016.

For more details, see A. ALEN, D. HALJAN, P. PEETERS and S. FEYEN
(eds.), International Encyclopaedia of Constitutional Law — Bel-
gium, Alphen aan den Rijn, Kluwer Law International, 2013, nos.
425,456-458 and 484.

The essential aspects of this School Pact, regarding the active and
passive freedom of education and its financing, were anchored
in Article 24 of the Constitution in 1988 and the Constitutional
Court was empowered to review the compliance of legislation
with this new Article 24.

E. CLooTs, “Europese integratie en de eerbiediging van de na-
tionale identiteit van de lidstaten”, in E. VANDENBOSSCHE and S.
VAN DROOGHENBROECK (eds.), o.c., 25-26. This author includes
the choice whether or not to grant regional authorities a degree
of political autonomy, the choice to become a federal State, the
circumscription of the federated entities, the definition of their
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fundamental choices for territorial federalism, the
rule of linguistic parity, and the specific linguistic
regulations® are relevant. The specific choices, typi-
cal for Belgian federalism, regarding the operation of
participative and cooperative federalism can also be
mentioned in this context.”

22. Another interesting question is whether the
constitutional catalogues of human rights are part of
the national identity, or at least if they remain valid
as “a shield” against secondary EU law insofar as they
offer a more extensive human rights protection than
the Charter. In Belgium, several constitutional rights
which still offer a more extensive protection than the
Charter and the Convention, are indeed the result of
Belgium'’s specific historical context (see no. 21).

According to the EC]’s interpretation of Article
53 of the Charter, the national constitutions may,
however, not offer such a protection against acts of
secondary EU law and their national implementation,
because that would jeopardize the “primacy, unity
and effectiveness” of EU law.’® This interpretation
by the ECJ is criticized because it seems to contradict
the very wording of that provision, to jeopardize the
level of human rights protection offered by the natio-
nal constitutions and to lead to the emergence of two
different levels of human rights protection, depending
on the applicability of EU law. This danger, and the
legal uncertainty it would bring along, can only be
contained by a strong dialogue between the ECJ and
the national constitutional courts, and by a stronger
reasoning of the ECJ’s judgments, which also takes
into account national constitutional interests.”’

legislative powers, as well as their applicability ratione personae
and ratione materiae, and the organs competent for exercising
these powers and for safeguarding the division of competences.
In its Las judgment, the EC] has acknowledged that the protection
of the official language of a federated entity is part of Belgium'’s
national identity, but it has nevertheless stated that a Flemish
Community Act requiring the contracts between employers and
employees to be in Dutch, regardless their own language, went
too far (ECJ 16 April 2013, Las, C-202/11, par. 26).

H. DUMONT, o.c., 66.

EC] 26 February 2013, Melloni, C-399/11, par. 60. See par. 58:
“That interpretation of Article 53 of the Charter [giving to a Mem-
ber State to apply the standard of protection of fundamental rights
guaranteed by its constitution when that standard is higher than
that deriving from the Charter] would undermine the principle of
the primacy of EU law inasmuch as it would allow a Member State
to disapply EU legal rules which are fully in compliance with the
Charter where they infringe the fundamental rights guaranteed by
that State’s constitution”.

A. ALEN, o.c,, 36-38; ]. KOMAREK, “The place of national constitu-
tional courts in the EU”, ECLR 2013, 433.
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A judgment of the German Bundesverfassung-
sgericht dated 15 December 2015 shows the poten-
tial of linking the principle of national identity with
the constitutional human rights catalogue. In that
judgment, the Bundesverfassungsgericht explained
that it will protect fundamental rights as part of iden-
tity review in Verfassungsbeschwerde proceedings.’®
Such a reasoning seems to imply that, if the Grund-
gesetz offers a wider protection than the Charter, the
Melloni judgment is de facto set aside. It should, ho-
wever, be noted that the Bundesverfassungsgericht
will exercise this competence with restraint, with an
open mind to European integration, and after a pre-
liminary dialogue with the ECJ.

As the Belgian Constitutional Court has not yet
defined the scope of the Belgian national identity (see
no. 21), itis unclear whether it would circumvent the
Melloni judgment using this technique.

23. In the ECJ’s view, the monopoly for the review
of secondary EU law resides in the Luxembourg
Court,” and includes the national identity review in
light of Article 4.2 TEU.!?° In this view, there is no
room for national identity review by constitutional
courts. Nevertheless, several constitutional courts
have already acknowledged that they would declare
obligations of secondary EU law inapplicable if they
would run counter to elements of national identity.!%!

The case law of these constitutional courts
shows that the EU’s perspective of national identity
does not stand alone, but should be balanced with
the national perspective on the same principle.!??
According to some authors, the ECJ is not very well

98

9 BVerfG 15 December 2015, 2 BvR 2735/14 (see no. 20).

ECJ 22 October 1987, Foto-Frost, C-314/85; EC] 22 June 2010,
Melki and Abdeli, C-188/10 and C-189/10.

ECJ] 14 October 2004, Omega Spielhallen- und Automatenaufstellungs-
GmbH t. Oberbiirgermeisterin der Bundesstadt Bonn, C-36/02; EC]
22 December 2010, [lonka Sayn-Wittgenstein, C-208/09.

E.g. BVerfG 6 July 2010, 2 BvR 2661/06, Honeywell (Germany);
CC n° 2006-540, 27 July 2006, Droit d’auteur; CC n° 2010-79
QPC, 17 December 2010, Kamel Daoudi (France); comp. with a
direct constitutionality review of secondary EU law by the Polish
Constitutional Court (SK 45/09, 16 November 2011). The Czech
Constitutional Court has already declared a norm of secondary
EU law inapplicable after an ultra vires review (Pl US 5/12, 14
February 2012). See also the recent decision of the Bundesverfas-
sungsgericht in the Gauweiler case, in which the OMT mechanism
was only held to be consistent with the German Constitution pro-
vided some restrictive interpretations (BVerfG 21 June 2016, 2
BvR 2728/13; see no. 20).

R. ARNOLD, “The Federal Constitutional Court of Germany in the
context of European integration”, in P. POPELIER, C. VAN DE HEYN-
ING and P. VAN NUFFEL (eds.), Human Rights Protection in the Eu-
ropean legal order: the interaction between the European and the
national courts, Antwerp, Intersentia, 2011, 252-253.
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placed to determine, for each Member State, which
aspects of its national constitution relate to its natio-
nal identity.%® A genuine dialogue between the natio-
nal constitutional courts and the EC] is therefore call-
ed for whenever an element of national identity is in

play.

24. The Belgian Constitutional Court’s practice
shows thatitdoesnotavoid dialogue with the EC] (see
no. 17). In principle, the Belgian Constitutional Court
will respect the precedence of EU law, and it will only
examine the constitutionality of Acts transposing
norms of secondary EU law insofar as they leave the
legislature a free choice of means.!* If the validity of
a norm of secondary EU law is challenged before the
Constitutional Court, it will refer the case to the EC]
for a preliminary ruling.!%®

An interesting example of this practice concerns
the Test-Achats case. The Belgian consumer protection
organization, which did not have standing before
the ECJ in order to challenge a directive provision
allowing the national legislatures to distinguish bet-
ween men and women for the height of life insurance
premiums, challenged the Act transposing that pos-
sibility before the Constitutional Court. The petition
for annulment was based on the principle of equality
and non-discrimination laid down in the Belgian Con-
stitution, but the Constitutional Court referred the
case to the EC] for a preliminary ruling on the direc-
tive’s respect for the principle of equality laid down
in EU law.'°® The EC] found a violation of this prin-
ciple and ruled the directive’s provision was inva-
1id.1%7 Subsequently, the Constitutional Court annull-
ed the Belgian transposition, by merely copying the
reasoning on the merits from the ECJ's judgment.%®

25. The Belgian Constitutional Court thus sub-
scribes to the principle of sincere cooperation with
the European Union. Ensuring the full effect of EU law

103, BESSELINK, “National and constitutional identity before and af-

ter Lisbon”, Utrecht Law Review 2010, 45.

CCno.59/2014, 3 April 2014; no. 144/2014, 9 October 2014.
Validity questions to the EC] have been referred in the follow-
ing eight cases: CC no. 124/2005, 13 July 2005 (European Arrest
Warrant); no. 126/2005, 13 July 2005 (Money Laundering); no.
103/2009, 18 June 2009 (Services Directive); no. 128/2009, 24
July 2009 (European Arrest Warrant); no. 116/2012, 10 October
2012 (Directive 95/46); no. 172/2013, 19 December 2013 (Uni-
versal Services Directive); no.165/2014, 13 November 2014 (VAT
Directive); no. 15/2015, 5 February 2015 (Commission decisions).
CCno.103/2009, 18 June 2009.

97 ECJ 1 March 2011, Test-Achats, C-236/09.
108 € no.116/2011, 30 June 2011.
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accords with upholding the rule of law. Nevertheless,
ensuring human rights is an even more compelling
feature of the rule of law. If both principles run counter
to each other, the Constitutional Court is likely to use
all existing techniques of judicial dialogue in order to
avoid problems, but it has suggested that it will take
the rule of law into account.

b. EU law and the European
Convention on Human Rights

26. European constitutional pluralism is not li-
mited to national constitutions and EU law, but also
comprises the Convention, which must also be inter-
preted and applied according to a principle of full ef-
fect.!%° Problems may arise when EU law’s principle
of full effect conflicts with the Convention’s principle
of full effect.!1?

From the ECtHR’s perspective, the Convention
sets minimum standards of protection, which must
be met by all Member States, even if their constitu-
tions or other treaty obligations grant a lower thre-
shold of protection. A Member State cannot set aside
these obligations simply by referring to its other inter-
national and supranational obligations,!'! including
its obligations imposed by EU law. In the absence of
the EU’s formal accession to the Convention, the ECtHR
lacks competence to directly review acts of secondary
EU law against the Convention.'’? By contrast, the
ECtHR indirectly reviews secondary EU law against
the Convention by reviewing the Acts and decisions
with which the Member States transpose and imple-
ment secondary EU law.!'? In its famous Bosphorus
case, the ECtHR balanced the interests of human
rights protection with the interests of European inte-
gration by accepting that, in principle, a lower stan-
dard of review applies if obligations of EU law are at
stake. In such cases, it will presume that a Member
State which implements an obligation of EU law, has
respected its obligations under the Convention, but
only insofar as the protection, “as regards both the sub-

109 BCtHR (GC) 7 February 2013, Fabris v. France, § 75.

110 g o M. BOSSUYT and W. VERRIJDT, “The Full Effect of EU Law and
of Constitutional Review in Belgium and France after the Melki
Judgment", EuConst 2011, 383-387.

M o ECtHR (GC) 12 September 2012, Nada v. Switserland, §§ 196-
198.

M2 ECtHR (GC) 18 February 1999, Matthews v. United Kingdom,

§§ 32-35.

ECtHR (GC) 15 November 1996, Cantoni v. France, § 30.
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stantive guarantees offered and the mechanisms con-
trolling their observance”, offered by EU law is “equi-
valent” to the protection under the Convention. This
presumption can, however, be rebutted if, in the cir-
cumstances of a particular case, it is considered that
the protection of Convention rights was manifestly
deficient.''* A manifestly deficient protection exists,
and the ECtHR’s ordinary review applies, if the natio-
nal judge has failed to refer the case to the EC] for
a preliminary validity question.!'® Also, if the State’s
action is not fully dictated by EU law, because the
State organs had some discretionary power, the
Bosphorus presumption does not apply where a State
exercised State discretion.!1®

From the ECJ’s perspective, the Convention is
not part of primary EU law and therefore not a formal
review norm for secondary EU law. It only operates
as a tool to interpret the human rights which are part
of primary EU law because they are laid down in the
Charter or because they are general principles of EU
law. The normative value of the Convention is never-
theless strengthened by Article 52.3 of the Charter,
which requires that the meaning and scope of Charter
rights which correspond to Convention rights, shall
be the same as those laid down by the Convention,!’
provided the EU’s possibility to grant a more exten-
sive protection. This provision articulates the EU’s
dimension of the faith put in the EU’s human rights
protection by the ECtHR in the Bosphorus judgment.
The ECJ’s jurisprudence, by contrast, does not articu-
late a principle of equivalent protection towards the
Convention system.!'® Given the ECJ’s strong attach-
ment to the principle of the unity of EU law, it
reserves the monopoly for examining the validity of
secondary EU law'!? and does not allow the national
judges to set aside secondary EU law or its national
transposition for violating the Convention. The
Opinion on the accession of the EU to the Convention
additionally makes clear that the ECJ does not accept
an exterior control by the ECtHR either.1?°

E:’ ECtHR (GC) 30 June 2005, Bosphorus v. Ireland, §§ 152-158.

~ ECtHR 6 December 2012, Michaud v. France, §§ 112-115.
16 geHR (GC) 21 January 2011, M.SS. v. Belgium and Greece,
§§ 338-340.
This includes the ECtHR’s interpretation of these Convention
rights (Explanations relating to the Charter of Fundamental
Rights, 2007/C-303/02, O] 14 December 2007, C-303/32-35).
G. Rosoux, Vers une “dématérialisation” des droits fondamentaux?,
Brussels, Bruylant, 2015, 777.

9 ECJ 22 October 1987, Foto-Frost, C-314/85; ECJ 22 June 2010,

Melki and Abdeli, C-188/10 and C-189/10.

20 ECJ 18 December 2014, Opinion no. 2/13 on the Accession of the
European Union to the European Convention for the Protection of
Human Rights and Fundamental Freedoms.

117

1



27. In this context, the question arises what
approach the national constitutional courts should
follow when reviewing an Act transposing or imple-
menting an obligation of secondary EU law which
runs counter to the Convention, as interpreted by the
ECtHR, whereas that norm of secondary EU law does
not run counter to the Charter, as interpreted by the
ECI.lZl

28.Thetensionincreases if the EC] does not fully
implement the interpretation given by the ECtHR to
Convention rights which are analogous to Charter
rights.'?? In its Akerberg Fransson case, for example,
the EC] did not follow — and did not even mention —
the ECtHR'’s case law concerning the ne bis in idem
principle.!?® In this case, the ECJ noted “that Article 50
of the Charter does not preclude a Member State from
imposing, for the same acts of non-compliance [...], a
combination of tax penalties and criminal penalties. In
order to ensure that all VAT revenue is collected and, in
so doing, that the financial interests of the European
Union are protected, the Member States have freedom
to choose the applicable penalties [...] These penalties
may therefore take the form of administrative penalties,
criminal penalties or a combination of the two. [...]" It
then left it “for the referring court to determine, [...],
whether the combining of tax penalties and criminal
penalties that is provided for by national law should
be examined in relation to the national standards [...],
which could lead it, as the case may be, to regard their
combination as contrary to those standards, as long
as the remaining penalties are effective, proportionate
and dissuasive”.}** The Strasbourg case law does not

121 The answer to this question would be a lot easier if the EU would

accede the Convention itself.

See the examples mentioned by J. CALLEWAERT, “Leur sens et leur
portée sont les mémes. Quelques réflexions sur l'article 52, § 3
de la Charte des droits fondamentaux de 'Union européenne”,
Journal des Tribunaux 2012, 596.

The Explanations relating to the Charter of Fundamental Rights
nevertheless explicitly mention Article 50 of the Charter and
Article 4 of the Seventh Protocol to the Convention to have the
same meaning and scope. The protection in EU law should even
be more extensive, as all jurisdictions in all Member States are
concerned.

ECJ 26 February 2013, Akerberg Fransson, C-617/10, par. 34 and
par. 36. The Advocate General’s conclusion (par. 71-74) indicates
that the Court’s not mentioning the ECtHR’s case law might be
explained by the fact that not all Member States have ratified the
Seventh Protocol and other Member States have lodged reserva-
tions or declarations to Article 4 of Protocol no. 7, restricting its
application to criminal offences. This lack of agreement between
the Member States explains why Member States are — as op-
posed to the Melloni judgment pronounced the same day — free
to apply higher standards of fundamental rights protection (K.
LENAERTS, “Human rights protection through judicial dialogue
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provide for an exception to the ne bis in idem rule.'?

The Belgian Constitutional Court was confront-
ed with this divergent case law when adjudicating
an action for annulment against an Act allowing the
Public Prosecutioner’s Office and the tax administra-
tion to decide between them whether a tax offence
would be prosecuted criminally or administratively.
A punitive prosecution remained possible after an
administrative fine was imposed for the same facts,
albeit that the administrative fine could not be en-
forced as long as the criminal prosecution was pend-
ing and that it was lifted when the suspect was
referred to the trial judge. The Constitutional Court
annulled this possible double jeopardy, without
referring to the ECJ’s Akerberg Fransson judgment,2°
which might allow such procedures, while only
referring to the stricter ECtHR jurisprudence, which
disallows any double jeopardy.'?’

The Constitutional Court thus applied the prin-
ciple of the most extensive protection. According to
an author, the Constitutional Court has implicitly
acknowledged that Article 4 of the Seventh Protocol
and Article 50 of the Charter offer an equivalent
protection, as referred to in Article 52.3 of the
Charter, by mentioning both treaty provisions, while
only referring to the ECtHR’s case law.!?® It must be
noted, however, that this case did not fall under the
ambit of EU law.

29. When EU law is applicable, the Belgian Con-
stitutional Court engages in a preliminary dialogue
with the ECJ.!?° This dialogue implies that the pro-
cedural limb of the Bosphorus presumption applies, so
that the ECtHR will subsequently apply its deferential
approach (see no. 26). Therefore, even if the EC] does
not find a violation and the Constitutional Court
would limit itself to implementing the ECJ’s judgment,

between national constitutional courts and the European Court
of Justice”, in A. ALEN, V. JOOSTEN, R. LEYSEN and W. VERRIJDT (eds.),
Liberae cogitationes. Liber amicorum Marc Bossuyt, Antwerp,
Intersentia, 2013, 376-377.

In fact, Sweden was condemned by the ECtHR in a very similar
case posterior to the ECJ’s Akerberg Fransson judgment (ECtHR
27 November 2014, Lucky Dev v. Sweden, § 62).

It did, however, not disregard the possible applicability of EU law,
and it did mention the existence of Article 50 of the Charter.
CCno.61/2014, 3 April 2014, referring to Article 4 of the Seventh
Protocol to the Convention, which came into force in Belgium on
1 July 2012, and to ECtHR (GC) 10 February 2009, Zolotukhin v.
Russia, § 82; ECtHR 16 June 2009, Ruotsalainen v. Finland, § 56.
G. Rosoux, o.c., 792.

CC no. 126/2005, 13 July 2005; CC no. 165/2014, 13 November
2014. Implicitly, by only referring to Article 6 TEU without speci-
fying the relevant Convention rights: CC no. 124/2005, 13 July
2005.
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there is only little risk of the ECtHR finding a violation
in a subsequent judgment. Nevertheless, at least one
case indicates that the Belgian Constitutional Court
does not limit its subsequent review to a mere im-
plementation of the ECJ’s judgment.

This case concerned the second Money Launder-
ing Directive,'®® the transposing Act of which was
challenged before the Constitutional Court, mainly
because of a violation of the Articles 6 and 8 of the
Convention. The Court had sent this case to the EC]
for a preliminary ruling on whether the Money Laun-
dering Directive violates Article 6 of the Convention
(and thus Article 6 TEU) insofar as it extends the duty
to report suspect transactions to lawyers.!3! The EC]
found no violation of the right to a fair trial,!*? but
subsequently, the Constitutional Court did require
the legal provisions transposing the Money Launder-
ing Directive to be interpreted in conformity with
Article 8 of the Convention.'®® If the Constitutional
Court would have simply applied the logic of the pri-
macy of EU law, it should either have implemented
the ECJ’s judgment, finding no violation, or have re-
ferred the same case to the EC] again for a prelimi-
nary ruling on the directive’s compliance with Article
8 of the Convention.

The Constitutional Court thus offered a more
extensive human rights protection than the ECJ,'3*
which had not followed the conclusion of its Advo-
cate-General, who had also mentioned potential prob-
lems under Article 8 of the Convention.'®> The Con-
stitutional Court’s approach was later upheld by the
ECtHR in its famous Michaud judgment.'3®

30. The Constitutional Court attaches a great
importance to the full effect of EU law when con-

130 pirective 2001/97/EC of the European Parliament and of the
Council of 4 December 2001 amending Council Directive 91/308/
EEC of 10 June 1991 on prevention of the use of the financial sys-
tem for the purpose of money laundering.

CCno. 126/2005, 13 July 2005.

ECJ 26 June 2007, Ordre des barreaux francophones et germano-
phone and Others v Conseil des ministres (belge), C-305/05.

CC no. 10/2008, 23 January 2008. According to the Constitu-
tional Court, the only interpretation which respects Article 8 of
the Convention requires that the information the lawyer receives
during a confident discussion with his client, whether or not in
the course of legal representation, is protected by professional
secrecy.

E. CLooTs, “Het Grondwettelijk Hof en de toetsing van secundair
Unierecht aan fundamentele rechten”, in A. ALEN and ]. VAN NIEU-
WENHOVE (eds.), Leuvense Staatsrechtelijke Standpunten 1, Bru-
ges, die Keure, 2008, 28-33.

Concl. Adv.-Gen. Poiares Maduro, 14 december 2006, C-305/05,
par. 41.

136 ECtHR 6 December 2012, Michaud v. France, §§ 126-131.
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ducting its review of legislative provisions against
the Convention. It refers both to EC] and ECtHR case
law when interpreting the human rights laid down
in the Belgian Constitution, and engages in an active
dialogue with the EC] for further clarifications. Ir-
respective, its practice shows that it applies the prin-
ciple of the most extensive human rights protection.

c. Conclusion

31. In any State governed by the rule of law,
human rights are the highest norms and they must
be respected by all State organs, including all judges.
The existence of many overlapping human rights do-
cuments, both national and supranational, should
only lead to a more extensive protection, but in rea-
lity, they often lead to confusion, as the human rights’
interpretation and application might differ between
national and supranational constitutional judges. The
Constitutional Court systematically aims at providing
legal certainty in this field, and at avoiding judgments
by the ECtHR and the EC] finding a violation, by in-
terpreting the human rights laid down in the Belgian
Constitution in light of the interpretation of the Con-
vention and the Charter by the ECtHR and the EC]J.
When the scope of analogous human rights differs,
the Constitutional Court is likely to choose for the
most extensive human rights protection.

2. THE FIGHT AGAINST TERRORISM

32. Fundamental rule of law principles such as
human rights can come under threat after shocking
societal events, the most relevant contemporary
example of which are terrorist attacks. Terrorism is
directly and indirectly linked to human rights:
directly, as terrorist attacks aim to cause death and
severe bodily harm, and indirectly, when a State’s res-
ponse to terrorism leads to the adoption of policies
and practices which limit human rights.'®” While un-
der the legal obligation to combat terrorism, States
also remain under the obligation to respect the boun-
daries set by human rights law.

Terrorist threats often spark new legislation,
which is likely to be brought before the Constitutional
Court. The Court’s task is then to find a proper ba-
lance between combatting those who threaten the very
foundations of the Western European society and pre-

137 Special UN Rapporteur K. KOUFA, “Terrorism and Human Rights”,
UN Doc. E/CN.4/Sub.2/1999/27; UN Doc. E/CN.4/Sub.2/2001/31;
UN Doc. E/CN.4/Sub.2/2002/35.



serving the rule of law, which is one of these founda-
tions. The Convention plays an important role in this
regard, because, on the one hand, the Constitutional
Court’s human rights jurisprudence is always guided
by the existing ECtHR case law (see no. 4), but also
because the ECtHR can be called upon to examine, in
individual cases, the conformity of the Constitutional
Court’s judgments with the Convention. Before ad-
dressing these standards, two preliminary remarks
must be made.

33. It should first be noted that, contrary to
many national constitutions, the Belgian Constitution
does not contain an emergency clause. Article 187 of
the Constitution even provides for the opposite: “The
Constitution cannot be wholly or partially suspended”.
This shows that Belgium has a peacetime Constitution,
drafted from the point of view of a country which
was to remain neutral in any conflict.'*® Moreover,
this provision’s aim was avoiding coups d’état, and
is historically linked to the turmoil in France in July
1830. This provision implies that the constitutional
rights, as interpreted in the light of the Convention,
fully apply in the review of counter-terrorism measures.

Given this constitutional provision, one might
wonder whether the Belgian authorities are entitled
to declare the state of emergency under Article 15 of
the Convention. As the human rights laid down in the
Belgian Constitution are inextricably linked to the
human rights laid down in the Convention (see no. 4),
every derogation to (some of) the rights laid down in
the Convention implies a partial suspension of the
Constitution. Article 187 of the Constitution can thus
be seen as offering a more extensive human rights pro-
tection than Article 15 of the Convention.

34. Secondly, it has been contended in the Euro-
pean'® literature that balancing models of human
rights adjudication offer a better equilibrium between
national security and human rights protection, com-
pared to categorization models.!*® Balancing offers
the judge the possibility to outweigh all relevant sta-
kes, both public and private, whereas categorization

138 W.J. GANSHOF VAN DER MEERSCH, “De schorsing van de vrijheids-
rechten in uitzonderingstoestand”, Preadviezen voor de Vereni-
ging voor vergelijkende studie van het recht in Belgié en Nederland,
Zwolle, Tjeenk Willink, 1950, 13.

American scholars rather believe that balancing models put too
much emphasis on individual concerns and therefore give leeway
to terrorists (e.g. L. TRIBE, American Constitutional Law, Westbury,
Foundation Press, 1988, 794).

S.SOTTIAUX, Terrorism and the Limitation of Rights, Oxford, Hart
Publishing, 2008, 406.
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uses clearly defined categories. The human rights re-
view operated by the Constitutional Court mainly fol-
lows the balancing model, apart from its review
against absolute human rights, which do not allow for
limitations.

35. The ECtHR has developed a massive jurispru-
dence regarding counter-terrorism measures.'*! This
case law expresses three leading principles. The first
one is that the ECtHR maintains the clear distinction
between measures limiting the absolute human rights,
i.e. the ones protected from derogation under Article
15 of the Convention, and the measures limiting other
human rights. This distinction is more important than
a formal notification of a state of emergency under
Article 15 of the Convention, which does not signifi-
cantly alter the Court’s review.

The second principle is that a state of emergency
does not allow the States to lower the threshold of the
non-derogable rights. Nevertheless, even concerning
these rights, the Court shows some understanding for
the difficult circumstances under which the State autho-
rities have to operate, and it therefore shows some
leniency in its adjudication of whether the threshold
has been reached. It has, for example, accepted the
extradition ofaterrorismsuspecttoanon-Convention
country, based on mere diplomatic assurances that
he would not be subjected to torture.*? It has also
accepted the solitary confinement for eight years of
an extremely dangerous terrorist.'* In a case concern-
ing the siege in a Moscow theatre by Chechen sepa-
ratists, it did not find a violation of the right to life,
although the Russian authorities ended the hostage
crisis with several casualties.!** Nevertheless, the
Court has clearly reaffirmed that the scope of appli-
cation of non-derogable rights does encompass mea-

141 See F. BERNARD, “La Cour européenne des droits de ’homme et la
lutte contre le terrorisme”, RTDH 2016, 43-59; S. KowALSKaA, “Hu-
man Rights Protection and Terrorism — Reflections in the Con-
text of Strasbourg Jurisprudence”, Politické vedy 2015, 25-42; ].P.
LOOE, Mensenrechten en staatsveiligheid: verenigbare grootheden?,
Nijmegen, Wolf Legal Publishers, 2005; L.-A. SiciLIANOS, “The
European Court of Human Rights at a Time of Crisis in Europe”,
EHRLR 2016, 121-135; S. SOTTIAUX, o.c., 67-321; F. VANNESTE,

“Het Europese Hof voor de Rechten van de Mens en de overheden
die terrorisme bestrijden: brothers in arms?”, RW 2003-2004,
1665-1677. See also the Factsheet “Terrorism and the European
Convention on Human Rights”, established by the Press Unit of
the European Court of Human Rights, www.echr.coe.int/Docu-
ments/FS_Terrorism_ENG.pdf
ECtHR 17 January 2012, Othman (Abu Qatada) v. United Kingdom,
§§ 192-204.

ECtHR (GC) 4 July 2006, Ramirez Sanchez v. France, §§ 136-150.
ECtHR 20 December 2011, Finogenov and others v. Russia,
§§ 217-262.
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sures of counter-terrorism and it does not hesitate
to find a violation of these rights, even in a terrorist
context.!

The third principle is that the Court shows a
large degree of leniency towards limitations to the
derogable rights in a terrorist context, granting the
Member States a very broad margin of appreciation.

Such measures must still be directly relevant for
the goal pursued.*® But relevant measures are vir-
tually always accepted,'*” without a thorough review
on the merits, provided that all individual applica-
tionsofsuchmeasuresmustbesubjected tothe control
of an independent judge. This ‘proceduralisation’ ap-
proach, which aims to prevent abuses of legislation
which is in itself necessary for combatting terrorism,
applies to techniques of infiltration, telephone tapp-
ing, access to classified files, etc.*®

36. The Belgian Constitutional Court’s case law
concerning counter-terrorism measures is guided by
the same principles. The case law about non-deroga-
ble rights is limited to cases involving Article 7 of the
Convention. In a case in which a retrospective crimi-
nal indictment!*® was enacted in order to prosecute

145 g g ECtHR (GC) 28 February 2008, Saadi v. Italy, § 138; ECtHR
(GC) 19 February 2009, A. and others v. United Kingdom, § 126;
ECtHR 31 January 2012, M.S. v. Belgium, § 126; ECtHR (GC) 13
December 2012, El-Masri v. FYROM, § 195; ECtHR 4 September
2014, Trabelsi v. Belgium, § 118: “However, none of these factors
have any effect on the absolute nature of Article 3. As the Court
has affirmed on several occasions, this rule brooks no exception.
[...] that it is not possible to make the activities of the individual
in question, however undesirable or dangerous, a material con-
sideration or to weigh the risk of ill-treatment against the reasons
put forward for the expulsion in order to determine whether the
responsibility of the State is engaged under Article 3”.

ECtHR 2 December 2014, Giiler and Ugur v. Turkey, § 53: “laws
against terrorism should not be used as a pretext to limit legiti-
mate religious activity”.

E.g. an administrative fine for a cartoon which seemed to approve
the 9/11 attacks (ECtHR 2 Octobre 2008, Leroy v. France, §§ 43—
46), the dissolution of a political party (ECtHR 30 June 2009, Her-
ri Batasuna and Batasuna v. Spain, §§ 85-91).

ECtHR 6 September 1978, Klass and others v. Germany, § 56 (in
that case, the review was performed by the Bundestag, instead
of by a judge); ECtHR 24 April 1990, Kruslin v. France, § 34; EC-
tHR 15 June 1992, Liidi v. Switzerland, § 38; ECtHR 26 May 1993,
Brannigan and McBride v. United Kingdom, § 61-65; ECtHR 18
May 2010, Kennedy v. United Kingdom, § 167; ECtHR (GC) 12 Sep-
tember 2012, Nada v. Switzerland, § 212.

A legal provision extended the Belgian criminal courts’ jurisdic-
tion to terrorist crimes committed by a foreigner outside Belgium,
if that foreigner could be found in Belgium. At first, that provision
was only applicable to acts committed after its entry into force,
butin order to secure the prosecution of one alleged terrorist, the
legislator subsequently granted it an immediate effect in ongoing
procedures. The Constitutional Court qualified this extension of
jurisdiction as a rule of material criminal law, because it allowed
for the prosecution of persons who could not be prosecuted be-
fore this rule’s enactment.
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one suspected terrorist who had allegedly committed
terrorist crimes in Turkey, but resided in Belgium, the
Constitutional Court made clear that the non-dero-
gable rights fully apply in terrorism cases. In a very
short reasoning, it noted that Article 7 of the Conven-
tion prohibits retroactive criminal indictments to the
detriment of suspected offenders, and therefore an-
nulled this provision,'*® without examining whether
the principle of non-retroactivity should be applied
more leniently in terrorism-related cases.

Concerning the lex certa principle, which leaves
a bit more manoeuvring room than the prohibition on
retroactivity, the Constitutional Court did show some
understanding for the difficult circumstances under
which the State authorities have to operate when
combatting terrorism. Its prior case law concerning
the lex certa principle had been very strict, but the
Constitutional Court changed its course when it had
to apply this very same principle in a terrorism-re-
lated case. Referring to the ECtHR’s case law,'*! it
ruled that the lex certa principle does not prohibit the
legislature to grant a certain margin of appreciation
to the judge, because of the general character of
legislation, its applicability to a wide variety of cases
and the evolution of the acts they aim to sanction.!%?
The Court therefore accepted the rather vague defini-
tion of a “terrorist crime”, considering that only a spe-
cific intention to commit an act of terrorism could be
sanctioned under this heading. This lenient approach
has continued to apply, both in terrorism-related
cases'® and in unrelated cases.>*

37. The Constitutional Court’s case law concern-
ing derogable rights reflects both the broad margin of
appreciation offered by the ECtHR and the tendency
towards proceduralisation.

The most notable example concerns the exten-
sion of the techniques allowed for the intelligence
services to exercise their missions.!>> The Constitu-
tional Court accepted these new techniques, because
they aimed to cope with elevated security risks and
new techniques used by those threatening the secu-

150 0 no. 73/2005, 20 April 2005, B.8.

L ECtHR 25 May 1993, Kokkinakis v. Greece, §§ 40 and 52; ECtHR
22 November 1995, S.W. v. United Kingdom, § 36; ECtHR 15 No-
vember 1996, Cantoni v. France, §§ 29 and 31.

152 ¢ no. 125/2005, 13 July 2005, B.6.2.

153 CC no. 122/2014, 19 September 2014 (“membership of a terror-
ist organization”); no. 9/2015, 28 January 2015 (“incitement to
terrorist activities”, “recruiting terrorists”, “training terrorists”);
no. 8/2018, 18 January 2018 (“traveling with a terrorist intent”).

4 E.g. CC no. 110/2015, 17 September 2015 (“plastic surgery”);
no.72/2016, 25 May 2016 (“sexism”).

155 ¢C no. 145/2011, 22 September 2011.




rity of the State. The Court even accepted the keep-
ing of secret surveillance records concerning all per-
sons of interest. Nevertheless, it did require that once
the Executive Commission had ruled that the secrecy
of a given file was no longer necessary, the person con-
cerned must automatically be notified of the surveil-
lance record’s existence, allowing him to exercise
his procedural rights.

38. The greater latitude for the legislature in ter-
rorism-related cases is also reflected in the Court’s
judgments concerning special techniques of investiga-
tion. In 2004, the Court ruled upon an action for an-
nulment against legislation granting the criminal pro-
secutors a new set of techniques of investigation. As
these techniques could be used in any criminal inves-
tigation, the judgment does not refer to terrorist
threats. Applying the ECtHR’s case law, the Court an-
nulled some techniques which infringed upon the right
to privacy, such as the observation, or which could
violate due process rights or spark discriminations,
such as infiltrations and incitement by police officers.
In addition, it ruled that the judicial control on the
exercise of these special techniques did not suffice.!>¢

In 2007, the Court had to rule upon a further ex-
tension of the special techniques of investigation with
the specific aim of combatting terrorism, and the Court
refers to this aim 13 times in its reasoning. In this
case, the Constitutional Court applied a much more
deferential approach, accepting all techniques of in-
vestigation — some of which were modified because
of the Court’s prior judgment — and only sanctioning
the lack of independent judicial control of the clas-
sified parts of the case file.'>’

39. The same latitude applies to the right to per-
sonal freedom. Although the Court often recalls the
fundamental nature of the habeas corpus,*°® it has va-
lidated legislation providing for a broader preliminary
custody regime in terrorism-related cases.

In the regime applicable to all crimes, the inves-
tigating magistrate interrogating a crime suspect may
decide to order his preliminary custody if he deems
it necessary for public safety. If the suspect risks a
prison sentence below 15 years, this measure may
only be taken in case of a genuine risk that the sus-

156 (¢ no. 202/2004, 21 December 2004.

157" ¢ no. 105/2007, 19 July 2007.
E.g. CC no. 201/2011, 22 December 2011, B.4.2 and B.7; no.
148/2017, 21 December 2017, B.63.2 and B.75.2; no. 91/2018,
5 July 2018, B.3.4.
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pect may commit new crimes, that he might flee, that
he might destroy evidence or that he would talk to
his accomplices.

Considering that terrorist crimes should rather
be prevented than punished, the legislator decided
to relax these conditions in terrorism-related cases.
He specified that in such cases, preliminary custody
is possible even if none of the four aforementioned
genuine risks is present, provided that the suspect
risks a prison sentence of 5 years or more.

The Constitutional Court accepted that distin-
ction between terrorist and non-terrorist crimes, be-
cause of the significant societal turmoil caused by ter-
rorist crimes. It did, however, stress that the condi-
tion of ‘necessity for the public safety’ must remain
applicable.!®

40. Two judgments concerning the freedom of
speech are on the one hand indicative of the afore-
mentioned latitude, but on the other hand show that
the legislator’s margin of appreciation is not without
limits.

As the radicalisation process of terrorists is often
sparked by youngsters being confronted with odious
texts on the internet, the federal legislator deemed it
necessary to criminalize the ‘spreading of messages
with the aim of inciting others to commit terrorist
acts’. Those who spread such messages risk a prison
sentence of five to ten years, even if they do not lite-
rally call for committing terrorist acts. The legislator
did, however, subject the criminalisation to the con-
dition that the message’s spreading has caused a risk
that a terrorist crime could be committed.

In 2015, the Constitutional Court decided that
this criminal indictment did not violate the freedom
of speech, because the legislator was right to protect
the values underlying the European Convention of
Human Rights against those who aim to undermine
them. The Court nevertheless added that the judge
must always examine whether the message’s author
had the intention to incite others to commit terrorist
crimes and whether the message was of such a nature
that it did contain such a risk.'6°

In 2016, the legislator amended the aforemen-
tioned legislation, because the case law demonstrated
that it was impossible to prove the existence of said
risk. He therefore added that any aim to directly or
indirectly incite to terrorist acts suffices for being

159 ¢ no. 31/2018, 15 March 2018, B.19.2.

160 (¢ no.9/2015, 28 January 2015, B.25.4 and B.25.5.
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punished, and he removed the condition of a risk that
a terrorist crime could be committed.

This version did not survive the Constitutional
Court’s scrutiny. According to the Court, the crimina-
lisation now applied to an overly broad category of
messages. The mere aim to facilitate the production
of evidence cannot justify a criminal punishment of
up to ten years for a message which does not neces-
sarily entail any risk of a terrorist crime being com-
mitted. This version of the criminalisation could there-
fore not be called necessary in a democratic society.'6?

41.1. In terrorism-related cases, as in other cases,
the Constitutional Court applies EU law and imple-
ments the relevant case law of the EC]. The most not-
able example is the Court’s annulment'®? of the Act
transposing the Data Retention Directive. The Court’s
reasoning mainly consisted of a copy-paste of the
ECJ’s judgment invalidating that directive.'®3

41.2. But the Constitutional Court nevertheless
remains vigilant about the balance between counter-
terrorism measures and human rights. A unilateral
focus on human rights protection may jeopardize
the government’s attempts to protect its citizens
against terrorist threats and may thus, paradoxically,
lead to human rights violations if a terrorist crime is
committed. The Court is even prepared to challenge
ECJ caselaw in order to preserve this delicate balance.

In 2016, the ECJ delivered a very stringent jud-
gment concerning data retention. It explained that a
‘general and indiscriminate retention of all traffic and
location data of all subscribers and registered users
relating to all means of electronic communication’
violates the right to privacy (Article 7 of the Charter),
the right to personal data protection (Article 8 of the
Charter) and the freedom of opinion and of informa-
tion (Article 11 of the Charter). The EC] only allows
the ‘targeted retention of traffic and location data, for
the purpose of fighting serious crime, provided that
the retention of data is limited, with respect to the
categories of data to be retained, the means of commu-
nication affected, the persons concerned and the reten-

tion period adopted, to what is strictly necessary’.1%*

161 ¢ no.31/2018, 15 March 2018, B.7.6.

162 ¢ no. 84/2015, 11 June 2015.
3 EC] 8 April 2014, Digital Rights Ireland Ltd. C-293/12 and
C-594/12, Karntner Landesregierung and others.
164 EC] (GC) 21 December 2016, Tele2 Sverige AB a.o., C 203/15 and
C 698/15.
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The national intelligence services and judicial
authorities stress that they cannot function properly
under that jurisprudence. They claim that, as terro-
rists make use of advanced technologies, those who
fight terrorism should have access to the same means.
Moreover, bulk data retention is a necessary tool in
order to detect new terrorist threats. A targeted re-
tention would simply not be sufficiently effective.

In 2018, the Constitutional Court adjudicated an
action for annulment against a new Belgian data re-
tention scheme, which does impose a bulk data re-
tention to the communication providers. The Con-
stitutional Court could simply have applied the Tele2
Sverige judgment, annulling that legislation out of
hand.

But it chose not to do so. It referred the case
to the EC] for a new preliminary ruling, offering the
Luxembourg Court several arguments against its
stringent position. First, it repeated the legislator’s
assertion that a targeted data retention would not be
possible, adding that a vast majority of Member States
seem to face severe difficulties in implementing the
ECJ’s jurisprudence.'®® Second, it noted that instead,
the legislator had surrounded the data retention
with several strong privacy guarantees and judicial
guarantees. Third, it noted that the ECtHR does al-
low a bulk data retention.!®® Fourth, it noted that
similar preliminary references had already been sent
to the ECJ by judges in other EU Member States!®’
and that, in one of these cases, the Advocate-General
had already admitted that the Articles 7 and 8 of the
Charter are open for more than one interpretation.'®®
Fifth, it explained that the Belgian data retention
scheme pursues a wide variety of aims, such as the
fight against organized crime and terrorism, the fight
against child pornography and the proper function-
ing of emergency services. Concerning the latter aim,
it noted its link to the physical integrity of persons.
Concerning the penultimate aim, it referred to the
ECtHR’s caselaw deriving from the Articles 3 and
8 ECtHR a positive obligation for the Member States
to protect the physical integrity of minors.'®® The
ECJ has not yet answered the Constitutional Court’s
preliminary reference.

165 Data retention across the EU, http://fra.europa.eu/en/theme/
information-society-privacy-and-data-protection/data-retention.
ECtHR 19 June 2018, Centrum for Rattvisa v. Sweden.
Investigatory Powers Tribunal London, 31 October 2017; Audien-
cia provincial de Tarragona, Seccion cuarta, 14 April 2016.

Concl. Adv.-Gen. Henrik Saugmandsgaard @e, 3 May 2018,
C-207/16, Ministerio Fiscal.

169 ¢ no. 96,2018, 19 July 2018.
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42. The aforementioned judgments prove that
the Belgian Constitutional Court, as does the ECtHR,
does not consider the human rights discourse a
strong obstacle for combatting terrorism, but rather
a supplementary source of upholding the democratic
values, drawing the borders in which the fight against
terrorism is to be fought.!”° It takes into account the
seriousness of terrorist threats and the complexity of
combatting them, therefore granting the State organs
a sufficient leeway to take appropriate measures, but
not a blanket permission: absolute human rights re-
main absolute, whereas derogable human rights can
only be limited provided the ex post control by an in-
dependent judge. In the same way as the ECtHR, the
Constitutional Court therefore refuses to acknow-
ledge the false dilemma between freedom and secu-
rity, but rather requests the protection of both inte-
rests, which are both necessary aspects of the rule of
law.!”! Indeed, one must bear in mind that the rule of
law is not to be harmed, or even destroyed, for the
sake of its protection.!”?

CONCLUSION

43. Although the Belgian Constitutional Court
was originally only conceived as an arbiter of the le-
gislative competences of the federal level and the fede-
rated entities, later extensions of its competences, as
well as its own jurisprudence, have established it as
an important player in the field of upholding the rule
of law.

Although the explicit mentions of the “rule of
law” in the Constitutional Court’s caselaw are rather
scarce, this foundational principle is in fact omnipre-
sent. First, it underlies almost all standards of review.
Second, it is visible whenever the access to a judge
or the due process standards are at stake. And third,
the principles of legal certainty and of equality, which
are very frequently applied by the Court, can be seen
as concretisations of the rule of law principle.

The rule of law is also a guiding principle in how
the Constitutional Court deals with international law
and European law. First and foremost, the Court uses
these norms as indirect standards of review, thus
guaranteeing their full effect. But at the same time, it
makes sure that norms of international and European
law themselves do not encroach upon the rule of law.

170 F. VANNESTE, “Het Europese Hof voor de Rechten van de Mens
en de overheden die terrorisme bestrijden: brothers in arms?”,
RW 2003-2004, 1665.

71 L.-A. SICILIANOS, o.c., 135.
172 ECtHR 6 September 1978, Klass and others v. Germany, § 49.
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The contemporary terrorist threat poses a comp-
lex challenge to the rule of law. While terrorists emp-
loy their activities in order to undermine Western
European values such as the rule of law, the State’s
reaction should not in itself jeopardize this principle.
In this regard, the Constitutional Court ensures the
delicate balance between the effectiveness of counter-
terrorism measures and the effective protection of
human rights.
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| [I0JIBLL[A TA JIMTBA
BI/IHOBJIATD
[TAPJAMEHTCBKY
ACAMB.JIEIO ITICJIA 9 POKIB
[TAY31

WTOBCbKI IapJaMeHTapi Npu-

O6yyThb 10 BapiiaBu Ha KOHCY-
JbTallii 1040 BiJHOBJEHHS I0JIb-
CbKO-TUTOBCbKOI [lapysameHTCh-
Koi acamb6.el. BocTtanHe 3ycTpid
LbOTO OpraHy BiAbysaacsi 9 pokiB
TOMY.

[Ipo ue nuiue «[losbcbke pa-
Aio» 3 mocusaHHaM Ha BNS.

Bine-rosioBa JINTOBCbKOTO
Cetimy Apsigac Hexkpociyc Bucso-
BUB HaJilo, 10 MiJ 4ac 3yCcTpivi y
BapiiaBi BAacTbCA y3roouTH AaTy
3acizaHHg acamb6Jiei. Bin cnogiBa-
€ThCS, L0 Meplia 3yCTpidy Moxe
BiZIOYTHCA 10 KiHIA 1IbOTO POKY B
MOJIbChKIN CTOMUII.

Y BapuaBi niaHyeTbcs 06r0-
BOPUTH NIMTAHHA CIIBIpali B €Ko-
HOMIuHil, eHepreTUUHIH, KyJbTyp-
Hill cdepax Ta npo6eMH HallioHa-
JIbHUX MEHIIIHH.

[Tonbcbko-1uTOBCHKA [lapsa-

KOHCTUTYLIMHAM OrFs;
MPORNEMY MOAINY BAV

MeHTCbKa acaMmbJies 3ycTpivanacs
JBidUi Ha piK, IpoTe OCTAaHHE 3aci-
JlaHHA Bigbysnocs 11 TpaBus 2009
poky. IlosibCcbKa CTOpPOHaA BBaXae,
1110 0XO0JIO/>KEHHS B3AEMHUH IOB’fI-
3aHe 3 TUM, 1o JIuTBa HIGUTO He
3ax0Tijla BUPIIUTH MPOBGIEMH I10-
JIFKIB, IKi >KMBYTb y il KpaiHi.

[TosibcbKa BaZia 3asABJISIE PO
HeOoOXiJIHiCTh pafiuKaJbHUX 3MiH B
oprasisanigax noJbCbKol MeHIIMHHU
BJIuTBi. Haragaemo, NobChbKi C1y-
60U 3aapeluTyBasiy cekpetaps Crmis-
KM NoJsAKiB y JIuTBi, Hai6inb1ol
MOJIbCbKO] OpraHisauii y KpaiHi, ye-
pe3 NopyleHHs NPU PO3paxyHKY
rpouoBoi gonomoru. ['o10Bi Ta cek-
peTapesBi Liel opranizauii Bupiuie-
HO BUCYHYTH 3BUHyBayeHH:. BoHU
CTOCYIOTBHCS MiZIPOOKU JJOKYMEHTIB
Ta po3TpaTH KowTiB. [oy0By apem-
TyBaTU He BJAJIOCH, OCKIJIBKU BiH
He nepe6yBae B [losb1ii.

h
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Migrotysana IpuHa lMaBneHko

| TAPJIAMEHT OIH/IAH/
3MIHMB KOHCTUTYLIIO,
[[10b PO3ILIMPUTH
MOKJIMBOCTI CIIELICJTY b

napnaMeHT ®innaugii B npucko-
peHOMy NOpSALKY CXBajMB I10-
MPaBKy [I0 CTATTi KOHCTUTYLiI IO
3axucT KoHdigeHniHOI iHPopMa-
Lii, JO3BOJIUBILUIU CKAaCOBYBaTH Ta-
KHUH 3aXUCT Yy pasi 3arposu Haubes-
neui. [Ipo ne nosigoMisie Tesepa-
Jiokomnanis Yle.

3a nonpasBKy NpOTroJI0CyBaIx
178 penyTartis, 13 6y.s1u npotu. [Ipo-
THU NporoJsiocyBajiy fenyratu Coro-
3y JIIBUX CUJI i lenyTaT BeACbKOl
HapogHoi naprii EBa Bioge.

BHeceHHs B NPUCKOPEHOMY
MOPAAKY 3MIH 0 KOHCTUTYLil J10-
3BOJIMTh MNapJaMeHTy NPUHHATH

~ @



HOBUH 3aKOH NP0 PO3BiJKY 1lie A0
3aKiHYeHHS TepMiHy IOBHOBaXK€Hb
HUHIIIHBOTO ypsAy, TO6TO A0 map-
JIAaMEeHTCbKHUX BHOOpIiB y KBiTHI
2019 poxy.

Crarta 10 xoHcTuTynil @iH-
JISTH/ii HUHI 103BOJIsIE 0OMEXYBaTH
TAEMHMUIII0 JIMCTYyBaHHS, TesedOoH-
HUX MEPEeroBopiB Ta iHMMUX KOHI-
JIeHIiNHUX TOBiZJOMJIEHb IPU PO3-
CJIilyBaHHI 3J104MHIB, AKi nocdra-
I0Thb Ha 6e3MeKy 0Co6UCTOCTI abo
CyCIiJIbCTBA, B XOA1 CYyA0BOTO pO3-
ISy, @ TAKOX AJ151 YB'sI3BHEHUX.

BignmoBigHo o pimenHs Kos-
CTUTYLilHOI KOMicil map/iamMeHTY,
TaEMHUISA KoHOiAeHIiHHOT iHdop-
Malii Moxke 6yTH 06MexKeHa B TOMY
BUMNAJKY, K110 00’'€KTOM PO3BiJIKH
€ indpopmalig npo AisNBHICTB, 10
NpejCTaBJsE CepHO3HY 3arposy
Haloesmeli.

| CEHAT CILIA BU3HAB
['0J10[0MOP 'EHOLIU/IOM
YKPAIHCBKOT'O HAPOZY

CeHaT CIIA opHOCTallHUM pilleH-
HSM yXBaJIUB JIBOTMAPTIHHY pe-
304101110, B sAKil ['osoomMop 1932-
1933 pp. BU3HAETHCS TEHOLUA0M
yKpaiHncbkoro Hapoay. [Ipo e ize-

| KOHCTUTYLIIAHWY OIS

ThCA y NOBIJOMJIEHH]I IOCOJIBCTBA
Ykpainu y CIIA y Facebook.

«CeHat CIIA opgHocTaiHUM
pillleHHSIM YXBaJIUB [BOMApTiHHY
pes3oJItoLito, fIKa CTajla NepliuM B
icTopil npaBoBuM akTOoM KoHrpecy
CHIA, ne l'onomomop 1932-1933 pp.
BU3HAETHCA I€HOLM/IOM yKpaiHCh-
KOT'0 HapoAy», — UJeTbCs Y MOBI-
JOMJIEHHI.

30KpeMa, 10 JOKYMEHTa BKJIIO-
YUJIM BU3HAHHA CeHaTOM BUCHOB-
KiB YpsapoBoi kowmicii CIIA mogo
Tonony B YkpaiHi (Big 22 kBiTHs
1988 p.) npo Te, o «CtaJjiiH Ta oro
OTOYeHHs1 BYMHUIU ¥ 1932-1933
pOKax reHOL U/ IPOTH yKpaiHLiB».

Pe3souronia TakoxX 3acymxye
CUCTEeMaTHU4HI OPYILEeHHS [TpaB JII0-
JVHY, y TOMY YMCJI [IpaBa Ha caMo-
BU3HAauY€eHHs Ta CBOOGOAY CJI0Ba, BUU-
HeHi pafiiHCbKUM YpAL0M NPOTHU
yKpaiHcbKoro Hapopny. Buciosiito-
I0TbCS1 HAUIIMOILI CIIIBYYTTS XKepT-
BaM, TUM, XTO IlepexuB [oso0q0Mop,
Ta IXHIM poJjHaM, a TaKOX MiCTH-
ThCS 3aKJIUK /10 PO3NOBCIO/KEHHSA
indopmMariii 3 MeToOl0 MiJBUILEHHSA
00i3HAHOCTI y CBiTi Mpo MITYy4YHY
NpUpoAy L€l Tparenil.

«/laHa pe3soJioLis cTana pesy-
JbTaToM ILigHoI B3aemoaii Iloco-
JbcTBa YKpainu B CIIA, ykpaiHch-

A
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KOl rpoMagy AMepUKH Ta ApPy3iB YK-
painu B Cenari CIIA», — moBizo-
MUJIM B IOCOJIBCTBI.

[IpoexT mofi6HOI pesosroril
OYB TaKOX 3aTBep/)KeHUU KoMiTe-
TOM i3 3aKOpA0HHUX cripaB [lanaTtu
npexactaBHuKiB Konrpecy CIIIA i Ha-
pasi o4ikye po3ridaay mif 4ac mJie-
HapHOTO 3aci/jJaHHs

| CEMM JIATBIf YXBAJIUB
3AKOH ITPO TTYBJIKALIIO
J10 KIHLIA POKY
JIOKYMEHTIB K/I

Cef/iM JlaTBii B 0OCTaTOYHOMY 4H-
TaHHI yXBaJIUB 3aKOHONPOEKT
npomnyo6Jikanio fokyMmeHTiB Komi-
TeTy nepxx6e3sneku (K/B) B iHTep-
HeTi B iboMy poui. IIpo ne nosizo-
mJiste moptaut Delfi.

[lnaHyeTbCs omyO6JIiKyBaTH XKyp-
HaJlu peecTpallii o0cobucTux i po6o-
yux cnpaB areHTiB K/|b, Buk/oue-
HUX 3 OpraHiB areHTiB i pe3ujieH-
TiB i MaTepia/u HeBAAIOTO BEPOY-
BaHHS, a TaKOX ONepaTUBHI cnpa-
BU K/Ib Ta inmi gokymentu K/b i
Joro nomnepeHUKIB.

lleHTpy JJOKyMeHTyBaHHS Ha-
CJAKIB TOTaNITapyU3My IJIAHYETh-
cl JOPYYUTH 10 3 rpyfHA Nepena-
TH JOKyMeHTH JlaTBilicbkoro Haujio-
HaJIbHOTO apxiBy AJs ny6saikauii
Ha caiTi g0 31 rpyaHs 2018 poky.

[3 3akOHY BUKJIIOYEHA HOpMa
npo Te, o gokyMeHTH K/Ib micas
iX HayKOBOro BUBYEHHS OYAYThb

Y4Vdll OJOHUITIALMLOHON DULIOOVh MUMIDOHIVAIA
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ny6J1iYyHO JIOCTYIHI B yCTaHOBJIE-
HoMy KabGineToM MiHicTpiB 06csa3i
Ta MOPAAKY.

31 tpaBHs 2018 poky Kowmicis
3 HAyKOBOI'O BUBYEHHSl JOKyMEH-
tiB Kb JlaTBiiicbkoi PCP nmogasna
o Kabinety MinicTpiB 3ak/t0uHy
JOIOBiJib PO ONPUJIIOJHEHHS J10-
kyMmeHTiB K/Ib. Komicis cknana rpa-
ik my6utikanii X JJOKyMeHTIiB Ha
KiJIbKa POKIB, ajie BiH HOCUTb JIULIe
pekoMeHAaLilHUMI XapaKTep.

Cnencay»x6u JlaTsii BUCcTynu-
JIU MPOTH my6Jiikauil JOKyMeHTIB
K/Ib B iHTepHEeTI, OCKiJIbKU BBaXKa-
I0Thb, 1110 BOHA MOe HiJipBaTu Jo0-
Bipy Z10 cercayk6.

| Y PYMYHII HA
PEQEPEH/IYMI BUPILIYIOTD
J10J110 OAHOCTATEBHUX
[[IJTIOBIB

PyMyHii posmnodaBcs [ABOJEH-

HUH pedepeHayM 1010 3MiHU
KoHcTutyuii, ika Moxe yckaaf-
HUTH Jierajaisaiilo 0JHOCTaTEBUX
HTI06iB.

Ak noBigomge Associated Press,
miebicuuT iHililOBaB KOHcepBa-
TUBHUHU pyx «Koauinis 3a ciM'1o»,
rOJIOCYBaHHA MiATPUMYE i BILJIUBO-
Ba PyMyHcbka npaBoc/iaBHa LiepK-
Ba. Ilig iHiniaTHUBOI0O MpOBeJEHHS
pedepeHaAyMy NiANUCATUCDH 3 MiJb-
WOHU JI0JeH.

3anponoHoBaHa 3MiHa Ipo-
MOoHYy€e BU3HA4YUTHU y KoHcTuUTywii

LIJII00 K «00’€AHaHHAM MDX 40J10-
BIKOM i »KiHKOO» 3aMiCTb reHpep-
HO HEWTpaJbHOr0 MOHATTA «IIO-
LPYAOKA», iKe BUKOPHUCTOBYETBCS
3apas.

PyMyHCBKEe 3aKOHOJABCTBO
CbOroiHi 3a60pOHSIE OJAHOCTATEBI
IIJIIOOM YM OJHOCTaTEBi I[UBiJNbHI
napTHepcTBa. 3allpollOHOBaHa 3Mi-
Ha a0 KoHcTuTynii yHeMOX/IMBUTb
Oyb-siKi cipo6 Jierasisarnii ogHo-
CTaTeBUX LLIIOIB B paMKax 3aKo-
HO/IaBCTBa.

I'pynu i3 3axucTy npas roMo-
CEKCYyaJIiCTiB CTBEPAKYIOTh, 1110 3Mi-
Ha KoHcTuTylii cnpusitTuMe romo-
$06ii, cTBepKYOUH, 10 TiIbKU
HII06M NPOTUJIEKHOI cTaTi € 3a-
KOHHHMH, a OJHOCTATEBI BifjHOCH-
HU He TijHi BUSHaHHS ab0 3aXUCTY.

A6u pedepeHyM BU3HAIHU
JificHUM, 1BKa Ma€ ckaacty 30%.

| Y BOCHII TA TEPLIETOBHHI
[TPOXOAATD 3ATAJIbHI
BUBOPU

BocHil i ['eprieroBuHi B HeAint0
IPOXOAATh 3arajbHi BUGOPH, B
pe3y/bTaTi AKUX Ha 40JIi KpalHU MO-
»Ke ONMUHUTHUCS NPOPOCIACbKUN Ha-
nio”anict Misopag Jogik. Ilpo e
noBigomase AP.
Kpaina cksafjaeTbcs 3 cep6ehb-
KOI'0 perioHaJbHOTO YpAAY 1 LleHT-

= & [
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PaJIBHOTO MYCY/IbMaHCbKO-XOpBaT-
CBKOT0 ypAAy.

Bub6opiii y He/[ill0 MalOTh MOX-
JIUBICTb MPOroJI0CyBaTH 3a Mpe3u-
Jito, aka y bocHii Ta l'eprerosuHi
npejcTaBjieHa TpboMa 0c06aMy,
npe3suzieHTa Pecniy6uiiku Cep6CbKo,
YJIeHiB [IBOX NajiaT MapJaMeHTy, a
TaKO0> MiCLleBi OpraHy BJIaJU.

Ak 3a3Ha4ya€ areHTCTBO, LI KaM-
naHisi 6ys1a 3aTbMapeHa Cynepeyin-
BOK PUTOPUKOIO | TBEPAKEHHAMU
IIpo MOpYIIeHHd, fAKi migirpisaau
Hanpyry.

[os0BHOWO IHTPUIOIO0 KaMmna-
Hil € Te, XTO yBiii/le O HOBOTO CKJa-
Ay npesuail. Ha nocapy npepcras-
HHUKa B Ipe3nzil LIbOro poKy mnpe-
TeHAyTb 15 kanaugaris. [Ipe3u-
neHT Pecny6siiku Cep6cebKoi, mpo-
pociiicbkkui HalioHasict Misopag,
Jopaik, skuil BUCTyMaE 3a BifAineH-
Hs cep6CbKOi YaCTUHM BiJi pelTy
BocHii, 6anoTyeTbcs Bij Coro3y He-
3aJIe)KHUX COolias-AeMOKpaTiB Ha
MOCT 4JeHa mnpe3ufii Bif cepb6is.
Horo KOHKypeHTOM € YMHHUIA pej-
CTaBHHUK cep6iB B npe3uii bocHii
i 'epueroBruHy, NpeACcTaBHUK Nap-
Tii «Cor03 3a 3miHu» MaajgeH IBa-
HUY, IKUHA XapaKTepU3YyeEThCS MO-
MipKOBaHMMH MOIJISIAAMU.

XopBaTcbkuil kKanauaat [pa-
rad YoBu4 BucTynae 3a bocHito ik
MyJIbTHETHIYHUH COI03, @ TAKOX XO-
Yye CTBOPEHHS OKPeMOT0 XOpPBaTCh-

|




KOT'0 ypsAAY, 0 MOXe IPU3BECTH [0
e 6inpuioi pparmMeHTanii KpaiHu.

JlibepasibHi cuy, gKi BUCTY-
NalThb 3a FPOMaJAHCbKe CYCHiIbCT-
BO, BiJIbHE BiJi eTHIYHUX KOHJIIK-
TiB, Ha BUOOpax MNPaKTUYHO He
NpeAcTaBJIeHi.

Ornsgpavi Big3HavawTbh amna-
TitoBUGOpLS, monpu 6e3pobiTTs i
KOPYIIILilo, i He 04YiKyIOTh Bij BU6O-
piB 3HAYHUX CIOPIIPHU3IB.
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| [IPABO IIEPE/JYMATH
[TIPOT'0JIOCYBATH 3HOBY:
AK OPTAHI30BAHI
BABOPU Y LIBELII

po3opa MoJIiTUYHA cUcTeMa y
[IBewii po3MOYUHAETHCA 3 BU-
6opiB. BinkpuTicTb BU60OpUOi crcTe-
MM MPOABJSAETBCS B YCbOMY: 104U~
Hal4M BiJ, [eKJapaTUBHOI pPeECT-
pauil KaHAUAATIB y JlelyTaTH i 3a-
KIHYy04H THM, 1110 KO>KeH MaE 1pa-
BO 6e3 akpeauTalii cnoctepiratu
3a MpoLEeCcoOM MNiApaxyHKY TOJIOCIB.
3 1998 poky 6yJi0 BOpoBaKe-
HO mnpedepeHLiiiHe ToJI0CyBaHHSA
(BizkpuTi cnucku). o6 3MiHUTH
Miclie y NapTiHHOMY CIHCKY, KaHJU-
JlaTy HeoOXilTHO HabpaTH Oiblie
5% rosociB Bu6opuiB. [IpaBo roJso-
Cy MaloTb rpoMazsaHi lBenii Bikom
BiZ 18 pokiB, ajie Ha MicLeBUX BU-
60pax roJioCyoTh i He TpPOMaJAsHMU.
Heo6xijHOI0 YMOBOIO € IPOXKKBAH-
HA y MicleBiil rpoMajii He MeHIle
TPbOX POKIB.

| KOHCTUTYLLIAHWI OIS

[lapJlaMeHT CKJIaJa€eTbCca 3
349 penyrartiB, 310 3 AKUX 06HUpa-
I0TbcA ¥ 29 6araToMaHAaTHUX OK-
pyrax. OKpyru 36iraloTbcs 3 JieHa-
MU (06/1acTAMH) Ta TepUTOpiEl0
TPbOX HaWO6INbIIKX MicT — CTOKroO-
JbMa, ManbMme Ta 'boTe6opra. Ta-
KOX TNapTisi OTpUMa€e MaHJAATH, SIK-
1110 B OKpeMOMy OKpy3i Habepe 1o-
Ha/, 12% roJiocis.

Y llIBenii HeMae XKOAHUX Hpa-
BUJI, sIKi 6 perjiaMeHTyBaJ/Id PEECT-
pauiro nositnyHoi naprii. [laprieto
BBaXKA€ETbCAA Oy/ib-siKe, HaBiTb He-
dopmasibHe 00’€IHAHHSA TPHOX i Gi-
JibIlle BUOOPIIIB /IS y4acTi y BUGO-
pax. EqUHa IJI01MHA Jierajizanii —
peecTpauis Ha3Bu naprtii (106 Hi-
XTO Gi/iblile He 3MIr Hel0 CKOPHUCTa-
THUCh), AJIA sIKOI HeoOXiJlHO 3i6pa-
TH NIeBHY KiJIbKICTb NiANHUCIB.

Taka geksnapaTuUBHA peecTpa-
11is1 HA3BU A€ MOXKJIUBICTb AJI4 pY-
KY OKpeMOro NapTiiiHOro 61oJ1eTeHsl.

BpaxoBy1our 0/HOYACHICTb BU-
60piB A0 pi3HUX piBHIB BiajY, € 3
BU/IU OI0JIETEHIB, sIKi Bi/[pi3HAIOTh-
Cs1 KOJIbOPOM: 3KOBTi — JJist BUGO-
piB y napsiameHT (Riksdag), cuni —
o6uiacHi (landsting), 6iyi — MyHinu-
najitety (kommuner).

Bu6opuya akTtuBHicTb y llIBe-
Lii Ay>Ke BUCOKa Ta He ONYCKAEThCA
Hk4ye 85% (87,18% Ha ocTaHHIX
BUGOpax). B yMoBax mosiTH4HOI
cTabi/IbHOCTI 1le 03HAaYaE, 1110 3 BU-
60pLSAMH CUCTEMHO NpPALIOIOTh K
NOJIITUYHI mapTii, Tak i ypAmoBi
iHCTUTY LI

Bucokuli piBeHb rojiocyBaHHS
JLOCSAITAETbCSI TAKOX MOJIUBICTIO
3aBYacHO BifijaTH cBiMi rosoc 3a Mme-
»KaMU «piHOI» BUGOPUOT AiTbHULI
3a JI0NOMOro0 MpoLeAypU Morle-
peAHbOro roJIoCyBaHHs.

[llo6u nporoJsiocyBaTH, KOKeH
BUOOpelb TOBUHEH OYTH BKJIIOYE-
HHH J10 CIMCKY BUOOPIIiB HA BUGOP-
yiit ginbHUIl. KoxkHoMy BUGOPIIHO
Ha/ICUJIAEThCS 3aNpolleHHs (KapT-
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Ka BUOOPIIs), IKA € TAKOXK 060B’ 13-
KOBOI0 YMOBOIO [IJIsl TOJIOCYBaHHS.
He € npo6JieMoto, K10 BUOOpELD
3ary6uTb abo He Bi3bMe 3 C06010 Iie
3allpollleHHs] — HOBe MOXHa Haj-
PYKyBaTH Ha 6yAb-Kii BUOOpPUii
JIIbHMUII]L

Y 3B’sI3Ky 3 TAKUMH JIOSIJIbHU-
MU NpaBUJIAMU BUHUKAE JIOTiUHE
3aMuTaHHSA: SIK 3a6e3Me4Yy€eThCs He-
MOXKJIMBiCTb IO/BiMiHOT'0 abo 6ara-
TOPa30BOI0 TOJIOCYBaHHA? AJXKe Ha-
nonepesHbOMY I'0OJIOCYBaHHI MOX-
Ha NPUITHU HA OJJHY BUOOPYY Ailb-
HUI[I0 — IMPOTOJIOCYBATH 3 BJIACHUM
3ampolleHHsM, a Ha iHIIii cTBep-
JKyBaTH, 1110 3alIPOLIEHHS 3ary0u-
Jocb. HafipyKyBaTH HOBe i 3HOBY
IPOT0JIOCYBATH.

Bignosiab npocra: MoxHa 1Ipo-
roJiocyBaTH 6e3J1i4 pa3iB, asie 6y/e
3apax0BaHUM OJIMH I'0JI0C, 3/Ke 610-
JIeTeHI 3allaKOBYIOTbCA Y [iBa KOH-
BepTH Ta BiANPaBAATHCA AJ4 Migpa-
XYHKY Ha «pifiHy» BUGOPYY [iJIbHU-
110 3 3a3HaUYEeHUM yHiKaJbHUM HO-
MepoM 3i CIIUCKY BUGOPIIIB. A BXxe
BUGOpYA KOMicisl, 3aBAsSIKH MO3HAY-
Ll y CHUCKY BUOOPLiB, 106AYUTh, Y1
BUOOpeLb BXe 3/ilCHHUB BOJIEBU-
sIBJIEHHs1. 3apaX0BYETbCS OCTAaHHIN
3a YacoM HaJXOXKEHHs T0JI0C.

llikaBo10 0COGJIMBICTIO IIBEJ-
CbKHX BHUOOPIB € TAaKOX MOXJIH-
BiCTb MPOroJIOCyBaTU 6e3 JOKyMeH-
Ta, IKUH ieHTUdiKye 0coby, ajie 3a
060B’s13K0BO{ YMOBH, 110 iHILIWH BU-
6opelb MiATBEPAUTD, L0 3HAE IO
JIIOJIUHY.

| TIPEM'EP-MIHICTP
BIPMEHII [I0/IAB
Y BIJICTABKY

peM’ep-MiHicTp BipmeHii Hikon
[lamyHAH y BIBTOPOK, 16 >KOBT-
H$l, 3asBUB IIPO CBOIO BiJICTaBKY.
IIpo ne noBifoMJif€ BUAaHHA
«HoBocTu ApMeHUN».

VaVdl OJOHUIIALULOHON DUMLIOOVh WMMIOHIVANA
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[TalIMHSAH Or0JIOCUB MPO CBOE
pilleHHA 3 METOK NPOBEJEHHA Yy
KpaiHi JOCTPOKOBHX BUOODIB Y rpyA-
Hi bOTO pOKY. 3a BipMEHCbKHUM
3aKOHOZABCTBOM INPOTArOM [BOX
THXKHIB IiC/IS BiICTAaBKH IpeM'epa
napJiaMeHT Ma€ 06paTH HOBOTO I'0-
JIOBY KabiHeTy MiHicTpiB. K110 11bO-
ro He TPalMuThCs, NapJaMeHT po3-
NYCTATB.

[lamuHAH 3as9BUB PO BiJCTaB-
Ky IicJs TOro, 4K NapJIaMeHTChKI
CUJIK 3alleBHUJIM WOTO0 y BiACyTHO-
CTi HaMipiB BUCYHYTH CBOI'O KaH/u-
JaTa Ha Kpic/10 ry1aBy ypaay. Ao
BOHM JIOTPUMAIOTh CJIOBA | HOBUMU
npem’ep BipmeHii He Gyzie 06paHui,
KpaiHy 4eKawTb JOCTPOKOBi BUOO-
pu. OpieHTOBHOIO J1aTOMO iX MPOBe-
JleHHSl Ha3UBaTh 9 rpyHA.

Konuminii nigep onosuii Hi-
koJ [lallMHAH CcTaB NpeM’e€poM y
TpaBHi IicJad MacOBUX NPOTECTiB.
3 Toro yacy B KpaiHi He 6ysi0 BUGO-

piB. [lamMHAH 3a4BJIAB, L0 CKJIAJ
napJjaMeHTy He Bifjo6pakae moJi-
TUYHY peaJbHICTh.

| HOBUH YPA/L
JIIOKCEMBYPT'Y
®OPMYBATUME
YWHHWI [IPEM’EP

BeJmeZ kHA3bL JlIoKCeM6ypry
Anpi nonpocus npem’ep-MiHicT-
pa Kcas’e Bertensa cnpobyBaTu
chopMyBaTHU HACTYNHUHN ypsA Hic-
Jisl MapJlaMeHTCbKUX BUOOPIB, SKi
Binoynvcsa y Hegisro. [Ipo e nosi-
noMusie Politico.

JleMokpaTnyHa naprisa betre-
Jis Ta 1l COI03HUKU — 3eJieHi i JIok-
ceMbyp3bKa coljiasicTuuHa poobiT-
HHUYaA [apTigd — pa3oM OTpUMaIH
313 60 Micup B mapJsiaMeHTi 3a mif-
CyMKaMU BUGOPIB.

BeJqIMKUHN KHSA3b 3asIBUB, 1110
BCi TpU KoaJsiniiiHi napTii BUCJI0BU-
JI1 GaKaHHS M0YaTH MepPeroBOpU
npo HOBUH ypsij. Haitbinbie roso-
ciB Ha BuGopax B JItokceMOyp3i OT-
puMasia KoHcepBaTuBHa XpUCTH-
SAHCbKO-COLliaJIbHa MapTid, y KoL
21 Micue B nmapJsiaMeHTi. ko bet-
TeJ0 He BJACTbCA cHOpMyBaTH
ypAA, e IpaBo nepeize 0 KOHcep-
BaTOpiB.

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

BetTesb cTaB npeM’epom JIroK-
ceMbypry B 2013 poui micjs mmnu-
I'YHCBKOTO CKaHJA/y 3a YYacTIo CeK-
PeTHOI C/IyK6H, Yepe3 STKUH MiloB
y BiZicTaBKy ypsj Ha 4oui 3 XKaH-
Kinogom FOHKepoM, KoTpuit o6iliMae
Temnep MOCT npe3ujieHTa EBponei-
CbKOI KOMicil.

| CEVIM JIATBH OT'0JIOCHB

PEQEPEH/IYM ITPO
MO/IBIMHE 'POMA/IAHCTBO

|-| apsiaMeHT JIMTBYU BUPIIUB, 1[0
pedepeHiyM NIpo po3LUIMPEHHS
IHCTUTYTy NOJABIMHOrO rpoOMa/isiH-
CTBAa BiI6y/1eThCS B TPaBHi HacCTyN-
HOT'0 POKY OZJHO4aCHO 3 Ipe3u/eHT-
CbKMMHM BUOOpaMHU. 3a TakKy 1nocTa-
HOBY NpOroJiocyBaJu 66 nemnyra-
TiB, 4eTBepOo yTPUMaJINCH, Lie [TUIIe
Delfi.

3rijiHO 3 NPUIHATOIO MTOCTAHO-
BOI0, HAa 000B’SI3KOBOMY pedepeH-
ZAyMi Bii6yeThCsl TOJI0CyBaHHS 1110-
Jl0 3MiHU TeKcTy 12 ctaTTi KoHcTH-
TyLil.

«'poMazaHCTBO JIUTOBCHKOI
Pecny6/1iki HaGyBa€eTbCs 32 HAPO-
JPKEeHHSIM Ta Ha iHIIMX IiJicTaBax,
nepef6ayeHUX KOHCTUTYLIIMHUM 3a-
KOHOM. I'poMagsaHUH JIMTOBCBKOI
Pecny6.J1iku 32 OXOPKEHHSIM, SIKUI
HabyB rpOMa/IsTHCTBO Jlep>KaBH, siKa
BiJIMOBiZIa€ KpUTEPisiM 06paHoi JIUT-
BOI0 EBPOINENCHKOI Ta TpaHcaT/IaH-
TUYHOI iHTerpaii, He BTpada€ rpo-
MazAaHCcTBa JInToBCbKoi Pecnybutiky.
B iHmuMX Bumagkax rpoMajsaHUH
JluToBcbKoi Pecny6iiiku He Moxe
OyTH OJHOYACHO i TPOMaJITHUHOM
iHII0I JepXKaBH, 32 BUHATKOM Ile-
penbayeHUx KOHCTUTYLIHHUM 3aK0-
HOM BuUnNazkis. [lopsaok oTpuMaH-
HS 1 mo36aBJieHHs] rPOMaJisiHCTBA
BCTAHOBJIIOE KOHCTUTYLIMHUHN 3a-
KOH», — UJeThCs y Hil.

KpuTepii eBponeiicbkoi Ta
TpaHCATJAHTUYHOI iHTerpauii 6y-
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JyTh BCTAHOBJIEHI B KOHCTUTYLil-
HOMY 3aKOHi Mpo rpoMajsHCTBO.
PedepenayM npo posuvpeHHs iH-
CTUTYTY MOJABIHHOrO rpOMaJAaHCT-
Ba BifoyaeThbcs 12 1 26 TpaBHA Ha-
CTYIHOTO POKY, KOJIU IJIaHYIOTbCSA
nepluii i pyrui Typ npe3ueHT-
CbKHUX BUOOPIB.

Ockinbknu CellM NpUKHSAB MO-
CTaHOBY PO HiAroToBKY pedepen-
JAyMy, [JIaHYETbCA 3BEPHYTHUCA [10
KoncrutyniiHoro cyny (KC) 3a
OLIiHKOK BiZMoOBifHOCTI pedepen-
JyMy OCHOBHOMY 3aKOHY KpaiHHU.
OJiHaK y 4yeTBep NPOEKT 3BEPHEH-
Hs He OyB npejctaBjieHUH Celmy.
[IpeacTaBHUKY ONO3ULIl I KOIULI-
Hi#1 cyaasa KC Bitaytac CiHksBiYtOC
BUCJIOBJIIOBAJIM CYMHIBU B 3B’SI3KY
3 TUM, 10 pileHHs CeliMy npo npo-
BeJleHHs pedepeHyMy MPOTIAroM
JBOX JHIB i3 IBOTUKHEBOK Ilepe-
PBOI0 MOXK€ NMOPYIIUTH KOHCTUTY-
LiAHUU NPUHIUI PiBHOMPABHOCTI
0ci6 (OCKiJIbKY rpoMafisiHY, SIKi ro-
JIOCYBaTUMYThb B JIpyTUMd JeHb pe-
depeHymy, 6yAyTb BOJIOAITH Gib-
1oto iHpopMalii€ro Npo HbOTO, HiXK
Ti, XTO T0JIOCYBaB y MePILU J1eHb).

3apas Koncrutyuis nepenba-
4age, 1110 32 BUHATKOM OKpeMHUX Iie-
penbdbaveHUX 3aKOHOM BUIIAJIKIB Hi-
XTO He MOXe 6YyTH O HOYaCHO rpo-
MaJisHUHOM JIMTBY i iHIIO1 flep:xa-
BU. lle mosoxeHHsa KoncTutynii
MO>XHa 3MIHUTH TIJIbKU IIJIAXOM pe-
bepenaymy. [lonpaBku fo KoHcTu-
TyLil, AKWO IX OiJTpUMAKTbh Ha

pedepeHayMi, HabepyTh YUHHOCTI
1 ciyusa 2020 poxky.

| TAPJIAMEHT MOJ1JI0BY HE
MIATPUMAB BKJTIOYEHHA
E€BPOIHTETPAL[II 10
KOHCTUTYLI

enyTaTy napJjaMeHTy MoJjo-
BU Ha 3acifaHHi 18 »XoBTHSA He

niATpUMasu iHigiaTuBy JleMokpa-
THUYHOI NMapTil BKJIIOYUTH KypC Ha
eBpoiHTerpauniro B KoHcTHUTyL IO
kpainu. [Ipo ne nosigomase News-
maker.

Y nepuomMy i B Apyromy 4uTaH-
Hi 32 IPOEKT MPOroJoCyBaJIo Tijb-
KU 54 fenyTtaty, a AJis 3MiHu KoH-
CTUTYLII NOTpi6HO MiHiMyM 67 ro-
JiociB. «Y 1i€l kpaiHu OyB 1LIAHC, ale,
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3[la€ThCS, e ClpaBa HACTYIHOIO
MOKOJIIHHSI», — 3asIBUB cHikep AH-
JApian Kaungy.

[lig yac rosiocyBaHHA y JApYy-
roMy 4uTaHHI genyTtaTu Bif Jlibe-
pasnbHOi Ta JlibepasbHO-AeMOKpa-
THYHOI NapTid Ha 3HAK NMPOTECTY
3a/IMLIMJIY 3aJ1y 3acifjlanb. «Mu Tak
pO3yMi€eMo, J1ibepasiu BiIMOBHJIUCS
BiJi eBponelicbkoi iHTerparnii. Bu-
oop1i, AKi mporoJsiocyBa/iv 3a HUX,
[MOBHHHI 3ammaM’siTaTH Lied JIeHb», —
ckasas Anzpian Kanpy. Takox y ro-
JIOCYBaHHi He 6pa/iy y4acTb npej-
ctaBHuKH [lapTii couianicris i [1ap-
Til KOMYHICTIB, AKi Ha3BaJI4 NIPOIIO-
3Ullii HEKOHCTUTYLiHHUMMHU.

MUHYJIOTO THXKHS NOINpPABKHU
fo KoHctutynii BUHecay Ha pos-
I, aJjle micas TpuBajJuX 06roBo-
peHb r0JIOCYBaHHS BUPILIMJIU Ile-
peHecTH Ha 1el TxaeHb. Toi cri-
kep AHjipian KaH/ly BUC/IOBUB aJib,
110 MOJIITUYHI iHTepecH i po3yapy-
BaHHsI ono3ulii, B 0cobi JyibepaJ-
JeMOKpaTiB i coLiasicTiB, 3aBaa-
I0Th YTBEpJ KEHHIO BaXK/IMBUX [/
MoungoBu cTpaTeriid. He nigTpuma-
JIU TPOEKT i Jibepasu 3 KOMYHi-
CTaMHU.

Vavdl OJOHUITIALMLOHON DULOOVh UMMIDHIVAIA
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| TAPJTAMEHT MAKE/IOHII
[TPOT'0JIOCYBAB 3A
3MIHY HA3BH KPAIHH,
PO3BJIOKOBYIOYH 11
BCTYII 10 HATO

|-|i3HO BBeyepi genytatu Hapoga-
HUX 360piB Make/oHii cxBasu-
JIY IPONO3ULII ypAAY PO II0YATOK
BHECEHHH 3MiH 10 KOHCTUTYWII 1110-
J0 3MiHU Ha3BU KpaiHU. fAK MNOBI-
JoMJIsSIe MaKkeadoHCbKUM Kanal5, 3a
e nporoJsocysano 80 genyrtaris
i3 120.

Tak¥M 4MHOM, pilleHHs Ipo
BHECEHHS 3MiH 10 KOHCTUTYIIil OY-
JIO YXBaJIEHO MiHIMa/JbHO MOXJIU-
BOKO KiJIbKicTI0 ToJsiociB (2/3 Bifg
ckJaay napJyameHTy). Ha3sa fepxka-
BU Ma€ O6YTH 3MiHeHa MONpPU Opo-
BaJ pedepeHAYMY 3 LbOr0 X IMU-
TaHHA.

Haragaemo, o take roJsocy-
BaHHSI OY/JI0 OM HEMOXKJUBUM 6e3
NiJTPUMKH NepeliMeHyBaHHS 4ac-
TUHOIO JieNyTaTiB ONO3ULIiHHOI nap-
Tii VMRO-DPMNE. ¥ camiii maprTii
paHille 3aABJAJM, L0 TOTOBI Mij-
TPUMATH 3MiHHU [0 KOHCTUTYL{I JIU-
ule y pasi cxBaJleHHd HOBOI Ha3BU
Kpainu Ha pedepeHaymi. Btim, et

pedepeHyM O6Y/10 BU3HAHO TaKHUM,
1110 He BifIbyBCs, Yepe3 HU3bKY fB-
Ky BUOODIIiB.

3MiHy Ha3BUW KpaiHu Ha IliB-
HiYHy Make/j0Hil0, a pa3oM i3 TUM —
MOXJIUBICTb BcTynuTu A0 HATO Ta
po3moyaTHy JiaJior npo HaGyTTsd
wieHcTBa y €C migrpuManu 91,46%
rpoMa/siH, siKi B3sJIM y4acThb B roJI0-
cyBaHHi. [IpoTu Buctynuau 5,65%.
Taki mani manu migcraBy npemep-
MiHicTpy 30paHy 3a€EBY BHECTH Ii€e
NHUTaHHA Ha pO3IJIAJ NapJaMeHTy,
NPUTPO3UBILHU Y pa3i HEraTUBHOTO
pe3yabTaTy AOCTPOKOBUMH BHUOO-
paMu.

HanepenonHi rosnocyBaHHA
NoMiuHUK Aepxcekpetapsi CIIA y
cnpaBax €Bponu i €Bpasii Bec MiT-
YeJ1J1 3BEPHYBCH i3 BIIKPUTHUM JIUC-
TOM 10 MaKeJIOHCbKOI 0I03MUllii, 3a-
KJUKaBIIK II NiATPUMATU 3MiHY
Ha3Bu. Y PO 1ie Ha3Ba/u «rpy6buM
BTpY4YaHHAM» y BHYTPIillIHi cripaBu
Maxkeo0Hil, 3alpoIOHYBaBIIU IM
BCTymnaTH y EBpasilicbkuii coo3.

JlJI1 0CcTaTOYHOrO BHECEHHS
3MiH napJjlaMeHTapisfiM lie Tpeba
IIPOBECTH JiBa F0JIOCYyBaHHSA — IIpPO-
CTOI0 Ta KOHCTUTYI[IHHOW 6iJbIiic-
TI0 — BXXe HalpsAMY L1010 BHECEH-
HA 3MiH Y KOHCTUTYLit0. BTiM, HU-
HILIHE YCIiLIHEe TOJIOCYBAHHA A€

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

niJIcTaBU 04iKyBaTH ycnixy ¥ y Ha-
CTYIHUX.

| KOHCTUTYLIMHAN CYL
[OJIBLLI Y JIMCTONA/I
PO3IVISIHE 3MIHU JI0
3AKOHY I1PO [HII

KOHCTI/ITyuiﬁHHﬁ cyz Honbuii Ha-
CTYIHOTO MicsLfl pO3MJisijlaTUMe
3MIiHH J10 3aKOHY IIpO [HCTUTYT Ha-
IioHa/JIbHOI MaM’qITi, AKi He 3a/7j0BO-
abHATh KuiB. [Ipo ne 23 koBTHA
3asiBUB MiHICTp 3aKOP/IOHHUX CIIpaB
Yxpainu [laBao KniMkiH y xoai 3y-
CTpiYi 3 NOJILCBKUM KoJieroro fAue-
koM YanyTtoBudeM. «/lJ1s1 BCiX yKpa-
iHLiB 6yJi0 6 BaXK/IMBO, 11106 pillleH-
Hd, sIK OyAe NpUiHATE, BignoBiza-
JIO TOMY CIPaB:KHbOMY CEHCY HaIlIO1
icTopii, Hamoi Apy»x6u i Hamoro
pPO3yMiHHS, IKUM YHUHOM WTHU BIie-
pen», — CKa3aB OYIJIbHUK yKpaiH-
cbkoro M3C. «3apas y ibOMy 3aKo-
Hi JiMIe yKpaiHLi 3rafyroThbCcd OK-
peMo, i HacmpaBzi Lie, 4 BBaxalo,
HecnpaBe/JiuBO. |, 3BU4aliHO, Bij
LbOro He MOBUHHI CTpaXXAaTH aHi
MOJIIKM, aHi yKpaiHLi», — 3a3Ha-
yuB KiiMKiH.

Harapaemo, 6 nrotoro npesu-
AeHT [loabwi Aumxeit Jlyga nignu-
CaB CKaH/JaJIbHi MONPaBKU B 3aKOH,
SIKUH cepe/i iHIIOTO MepeA6aYaE mo-
KapaHHS 3a 3alepevyeHHs «3J104U-
HIB YKpalHCbKUX HalLiOHAJICTIB» i
mTpadu Ta TIOpeMHI TepMiHU 3a
ny6J1i4Hi 3asBU PO MPUYETHICTh




noJidakiB o T'osmokocty. BogHovac
Jyna nonpocuB KoHcTUTyLiMHUMN
Cy[l IlepeBipUTH CTATTi 3aKOHY, B
AKUX 3raZyl0TbCd «yKpaiHCbKIi Ha-
nioHasictu» i TepMiH «CxigHa Ma-
JIOTIOJIBILA».

[3paisib BUCTYNIMB KaTeropuy-
HO NIPOTH HOBHUX IONPABOK [0 3a-
KOHY Npo [HCTUTYT HalioHa/IbHOI
maMm’qaTi, 3agBJsgouH, o [losabina
Mepenucye icTopim.

Y uepsHi Ceiim [losbii yxBa-
JIUB 3MiHH [0 OHOBJIEHOT'O 3aKOHY
npo [HCTUTYT HalioHabHOI naM’si-
Ti, CKacyBaBIlIM CTATTIO, L0 NepeJ-
0avyae KpUMiHaJbHYy BifoBifaib-
HICTb 3a NIPUIIMCYBaHHA M0JIbCHKO-
My HapoJy 3JI0YMHIB HaLMUCTIB.
Tesnb-ABiB NpuBiTaB Lie pilleHHH,
npote KniB BUCJIOBUB po3yapyBaH-
Hf, aJKe 3rajJika [po «3JI0YMHHU YK-
palHCbKUX HaLiOHAJMICTIB» Y 3aKo-
Hi 3a/IMIIMJIaCA.

| YTOPLIMHA
3ATPOMOHYBAJIA YKPATHI
YKJIACTH YTOZY TIPO
3AXVCT HALMEHIIMH

yropLuHHa MpONoHYy€E YKpaiHi yk-
JIACTH YyroAy Ipo 3aXUCT HallMeH-
uirH. [Ipo 1ie 3asiBUB YyTOPCbKUH Mi-
HICTp 3aKOpPZOHHHUX CIIpaB Ta TOp-
rieai [letep CiitsipTo micas 6ecigu
3 yKpaiHCbKHUM KoJierow [laBisioM
KnimkinuM y Kynyapax BapiuaBce-
Koro 6e3nekoBoro ¢opymy, nuiie
npec-cayx6a ypsay YropiiuHu.

| KOHCTUTYLLIAHWI OIS

3riZiHO 3 OrOJIOLIEHO NPOIo-
3UlLi€l0, ABi KpaiHU NIOBUHHI yTpU-
MyBaTHUCA Bif, MOJITUKH, IKA MOT-
Jia 6 MPU3BECTH A0 acCUMIiJAIil Ha-
[IiOHaJIbHUX MEHIIIWH i 3MiHH Hallio-
HaJIbHOTO CKJIaZy Y IEBHOMY perio-
Hi. «YKpaiHcbKa cTOpoHa 06insa
pPO3MIAHYTH NPONO3MULIiI0», — 3a-
3HAQUUB BiH, BUC/IOBUBILH CIIO/iBaH-
Hf, L0 yrOpPCbhKa i yKpaiHCbKa CTO-
POHU 0O6TOBOPSATH AeTasIi IPOno3u-
uii Ha 4eprosiil 3ycTpiui B MisaHi,
dAKa 3allJlaHOBaHa Ha 7 TpyJHA.
«3p0o3yMiJio, o MJIAX 40 BiTHOB-
JIEHHA JIOBipY MiX ZBOMa KpaiHaMHU
Ma€ GYTU JOCATHYTUN HEBEJUKUMU
KpOKaMMu», — MiJKpeCcJuB MIiHICTp.
BiH 3a3HauyuB, 110 BBaXXa€ I03U-
TUBHHUM Te, 1[0 NMeTHUIlil0 i3 3aKau-
KOM /10 fenopTalii npeCTaBHUKIB
YropCbKOl HallioHAJIbHOI MEHIIUHU
3 3aKapnaTTs BUJIYYHJIU 3 BeO-cail-
TY YKpaiHCbKOI'0 NapJiaMeHTy. «Mu
TaKO0>X BBAXKa€MO Ha/I3BUYAHO M10-
3UTUBHUM Te, 1110 YKpalHCbKa CTO-
poOHa cnpuiiHsJIa cepHO3HO TOH
baKT, 110 Lie NTUTAaHHA LIiIJIKOM HeJl0-
peuHe y €Bpori 21 cToiTTS», — 3a-
ABUB MIHICTp 3aKOpJAOHHUX CIIPAB.

CilisipTo MpUBiTaB i po3mnoya-
Te pO3CJAiyBaHHS 100 «HeIpaB-
JVBHX PeKJIAMHUX IIUTIB, CIPSAMO-
BaHUX IIPOTH JiifiepiB YyrOopCbKOi Ha-
LioOHa/JIbHOI MeHIIUHU». «byso fo-
CATHYTO JJOMOBJIEHOCTI IIPO Te, 110
YKpaiHCbKUH ypsa/J NIPU3HAYUTh [10-
Ca/l0BILIf, BiTIOBIIa/ILHOTO 32 TPaHC-
KOpZJOHHE eKOHOMi4yHe CHiBpo6iT-
HULTBO», — CKa3aB MiHIcTp. «Y iH-
Tepecax 3abe3nedyeHHs IJABHOTO
npoLoB:xeHHd [[porpamMu eKoHOMIU-
HOI'0 pO3BUTKY 3aKapnaTTd 3acTyIl-
HUK MiHICTpa 3aKOPJOHHUX CIIpaB
JleBeHTe Majbsip Ta NpU3HAYEeHUN
YKpaiHCbKUM YHUHOBHHUK 3YCTpPiHY-
ThCSl HAWOJMKYMM 4acoM», — 3a-
3HaA4yuB BiH.

CilisipTo noBigomus KiiMkiny,
110 YropiiuHa rotoBa akTUBi3yBa-
TH KpeAUTHY JiHil0 Ha 50 MiNbIOHIB
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JoJiapiB ass GiHaHCyBaHHS 6y/IiB-
HUIITBA JOpir Ha 3akapnaTTi, Hje-
TbCA y NMOBIAOMJIEHHI. «YTOpIIMHA
TAaKOX FOTOBA MNPOJOBXKYBAaTH NPO-
rpamy, B paMKax IKOI BOHa BKe 3a-
be3nedunsia TUCAUI JiTel, mocTpax-
JaJiux BiJi BINHU Ha cxofii YKpaiHy,
6€e3KOIITOBHUMH BiZiNycTKaMK Ha
o3epi BesieHle», — npoJoBKyBaB
BiH.

| VP BOJITAPII
BUTPUMAB TPETE
['0JIOCYBAHHA 3A
HEZIOBIPY Y IIAPJIAMEHTI

|-|apJIaMeHT Bourapii He 3Mir Big-
MpPaBUTH y BiJICTaBKYy ypsj, fAK
TOr0 BUMaraJja ono3uniiHa Coijia-
JIICTUYHA Nnapris.

[Ipo ue noBigomasie BNT.bg.

TosiocyBaHHs OyJ10 iHiniHOBa-
HO 15 ’KOBTHA mignucaMu Bcix 79
JenyTaTiB Bosrapcekoi conjiasic-
tuyHoi naptii (BCIl) B 3B’sA3Ky 3
NpOBaJIOM ypsiZly, Ha AYMKYy coljia-
JIicTiB, B 06J1aCTi OXOPOHU 3/J0POB’sl.

Y cepeny BBeuepi 99 genyTa-
TiB napJlaMeHTy MPOroJoCyBasIu 3a
HeJl0Bipy MNpPaBOLLEHTPUCTCHKOMY
KOa/iLiHOMY ypajy, SKUH 040JIIOE
npeM’ep-MiHicTp boiiko Bopucos, B
ToM yac sk 133 genyTaTH BUC/IOBU-
JIUCSA NPOTH.

[le B2xke TpeTe roJIocyBaHHA 3a
HeJloBipy KabiHeTy bopucoga. [Tome-

VaVdl OJOHUIIALULOHON DUMLIOOVh WMMIOHIVANA
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peZAHi ABa 3 HUX MaJIy BiIHOLIEHHA
Jl0 [isiIbHOCTI B cdepi aHTUKOPYII-
il ¥ 6e3MeKHy, TaKOXK MPOBAJTAJIHCS.

| IPE3U/IEHT BIPMEHII
PO3IIYCTHUB [TAPTAMEHT
[ TIPU3HAYNMB
JIOCTPOKOBI BUbOPH

pe3uzeHT Bipmenii Apmen Cap-

KiCAH y 4yeTBep HmiAnucaB yKa3s
PO PO3IYCK apJaMeHTy i IpHU3Ha-
YeHHS 103a4eproBux BUOOPIB HA 9
rpynHsa 2018 poky. [Ipo ne iaeTbcs
y BiANIOBiIHOMY IOKyMEHTI Ha caii-
Ti npe3ujieHTa BipmeHil. «3 ornsagy
Ha ctaTTi 92 i 93 KoHcTuTyLii, a
TaKoXx 3rigHo cratTti 149 KoHcTtu-
Tyuii, HanioHansHe 3i6panHsa Bip-
MeHii po3snyuieHe» — HJeTbCA B
ykasi. [lo3aueprosi Bu6opu npusHa-
yeHi Ha 9 rpyzHa 2018 poky.

Ak noBigomusinocs, Hauiona-
JabHi 360pu BipMmeHii Ha cneniasib-
HOMY 3acifiaHHi 1 1uctonaza BApPY-
re He obpanu npem ep-MiHicTpoM
KpailHU €QMHOIO NpeTeHJeHTa —
Hikony [TamuHsHAa.

Cam [lamuHAH MIIOB y Bif-
CTaBKy 16 KOBTHS, MPSIMO O3BYYUB-
1M TOJIOBHY MeTy — IpOBeJleHHA
JLOCTPOKOBHX NapJlaMeHTCbKUX BU-
60piB B rpyzHi.

Kosnuuiniit nigep onosunii Hi-
KoJ [lallMHAH CcTaB NpeM’ epoOM y
TpaBHI Nic/s1 MAaCOBUX MPOTECTIB. 3
TOTO 4Yacy B KpaiHi He 6yJi0 BUOO-
piB. [lalIMHAH 3a4BJAB, 10 CKAAJ,

napJaMeHTy He BiJo6pakae mo.ii-
THUYHY peaJbHiCTh.

| SAMOPCHKA TEPUTOPIS
®PAHIIIT HA PEOEPEH/IYMI
BIZIMOBWJIACH BIJI
HE3AJIE)KHOCTI

|-|onepe,qu pe3y/abTaTH pedepeH-
JIyMy LL0/I0 He3a/exXHOCTi ppaH-
1y3bKOl 3aMopcbKoi TepuTopii Ho-
Boi Kanegonii cBigyaTh, mo 6isb-
uicTh BUGOPLIB BUPILIKAN 3a/H-
HUTHCA YacTuHO PpaHiil. Ak mo-
BifloMJs€ Le Figaro 3 nocusaHHAM
Ha Micuesi 3MI, micaa nifgpaxyHky
90% rouJiociB 56,8% BHUOOPLIB Bij-
KHWHY/IU He3asexHicTb HoBoi Kase-
JOHil.

fBka Ha pedepenaymi 6ysa
Jy>ke BUCOKOM i ckiana 81%. Jlia
MOPIBHAHHA, iJ Yac OCTaHHIX Mic-
1eBux Bu60piB 2014 poky Ha Jijib-
HuLi npuiiniy 58,1% Bif TUX, XTO
Ma€ NpaBo roJocy.

Hosa Kanegonisas — apxinenar
3 JleCSTKIB OCTPOBIB B MiBJIEHHIN
yactuHi Tuxoro okeany, 3a 15 Tu-
ca4 KutoMeTpiB Bif Ilapuxka, 1o
yBilOB 0 ckJaaay PpaHLy3bKOi
iMnepii B 1853 poui.

3 1998 poky € 0cOGJIUBUM a/l-
MiHICTpaTUBHO-TEPUTOPiaJIbHUM

YKPATHCbKMI YACOMMC KOHCTUTYLIAHOTO TTPABA

yTBopeHHsM @panuii. 3rigHo 3 Hy-
MeHCbKMMU YTroJlaMH, MiJNUCaHU-
MU 11bOT0 K POKY Mic/Il HACUJIbHU-
I[bKOI KaMmaHii 3 60Ky cemapaTHc-
TiB 3 KOpIHHOrO HaceJleHHd, [0
2018 poky B Hogi#t Kasneponii noBu-
HeH OyB MpoUTH pedepeHayM Npo
CTaTyC TEPUTOPII.

3rigHo 3 yrogamu 1998 poky,
B pa3i NopasKu NpUXUJIbHUKIB He-
3aJIEXKHOCTI Ha MepuIoMy pedepeH-
AyMi, y HUX OyJe MOXJIUBICTb iHi-
[[iI0BaTH 11e /iBa aHAJOTIYHUX pe-
depenaymu go 2022 poky.

| PEOEPEH/IYM LLI0JI0
[30JIALIT: [IBEAIIAPIS
[0JIOCYBATHME 3A BIJXIJ
BI/l CBOIX MDKHAPO/JHHX
3050B'A3AHb

ZSJII/ICTOHaAa BXKe BUYeTBepTe
uboro poky B llBelnapii Biz-
OyZeTbCsl JeHb TOJIOCYBaHHS, KO-
JIY WIBEHLIAPL MalOTh MOXJIUBICTh
BUCJIOBUTHCA 100 MUTAHb SIK Mic-
1[eBOro, TaK i 3arajbHOJEpP>KaBHO-
ro 3Ha4YeHHs.

Jnsuporoy UlBeinapii fie Ta-
KU MexXaHi3M npsMoi AeMOoKparTii,
sk pebepenayM. B ToMmy uncii Bin
A€ MOXKJIMBiCTb BHECEHHS 3MiH 10
KoHcTtuTyLii 3a HapogHow iHinjia-




TUBOR. /lJ1g floro npoBeJleHHS iHi-
LiaTOpX NOBUHHI NpoTAroMm 18 mi-
cAauiB 3i6patu MiHiMyM 100 TucAu
nignuciB (3 moMi>xx mpu6JIU3HO 5,2
MJIH IpOMaJsiH 3 [IpaBOM roJiocy).
[HinjiaTBa BBAXKAETHCA CXBaJIEHOIO,
AKILO B JeHb roJIoOCyBaHHA 11 mif-
TPUMaE BIIBLIICTD i3 THX, XTO B35IB
y4acTb y rOJIOCYBaHHI, i IpU LbO-
My BOHA OTPUMaE Bi/NbIIICTD Yy 110-
HalMeHlle B [10JIOBUHI 3 26 IBeH-
LJApCbKHX KaHTOHIB.

Liei Hegxini, cepen iHIOrO,
mBednapni 6yAyTb BU3HAYaTUCS
11010 TaK 3BaHOI «IHiniaTuBM i3 ca-
MOBHW3HA4YEHHSI», IKa CTABUTh IIiJl
3arpo3y MiXHapo/Hi 3060B’sI3aHHSA
[lIBerinapii. [HiniaTBa NponoHye
HaJlaBaTH pe3ysibTaTaM pedepeH-
JlyMiB Oi/IbIIOT Bary, Hi>k Mi>XKHapoI-
HUM 3000B’sI3aHHAM KpaiHU.

Il iHiniaTMBa BUXOAUTH Bif
[lIBefinapcbKol HapoAHOI mapTii —
[IPaBONOMNYJiCTChKOI apTil, 1o Ha
OCTaHHix BUbGOpax [0 napjiaMeHTy
y 2015 pori orpumasia maiixe 30%
roJiociB. 3Bakarouyd Ha MUHYJI iHi-
LiaTUBM MOIYJICTIB, 0 3yNUHU/IH-
€A 4epe3 BUMOTM MIXKHapOJHOI'O
npasa, NiJ| 3arpo30w — HaBiTh Oa-
30Bi Mi>KHapoAHi yrogu.

Tak, nonpu niATpUMKY Ha pe-
depenaymi 2014 poky, He 6yJa
BIpOBa/pKeHa «IHiljiaTuBa 3 NpoTHU-
Jii MacoBilt mirpauii», uomo o6me-
>KEeHHSI BIJIBHOTO MepecyBaHHS po-
60uoi cusiu Mixk €C Ta llIBelinapiero
(MOTHB THX, XTO Iie MiATpUMaB, 6a-
raTo B YoMy 6yB NMOAIGHUH 10 MO-
THUBY OPUTAHIIIB, SIKi r0JIOCYyBaIU

| KOHCTUTYLLIAHWI OIS

3a Brexit). PilneHHs pedepenaymy
TOJi He BUKOHAaJHW, aJxKe HacJaif-
KOM CTaB 61 PO3PHUB YCbOTO MOB’s-
3aHOr0 [TAKeTY ABOCTOPOHHIX YTO/,
Beinapii 3 €C, BigoMoro £k
Bilateral | — a B HbOro BXoZAaTb i
€KOHOMIYHi, i ToproBeJsbHi yroay,
i JOMOBJIEHICTBb PO BiJIbHUU PYX.

[Hu# npukaag — mij 3arpo-
3010 ONUHSAETbCA EBponencbKa KOH-
BeHL|I 3 npas JiroauHU. e y 2010
poui Ha pedepeHyMi nepemornia
«IHigiaTuBa 3 AenopTalii KpuMiHa-
JIbHUX iHO3€eMIIiB», Jie HIILJIOCS PO
Jy2Ke CIIpOILeHUH MeXaHi3M Jienop-
Talil TUX, XTO BUUHUB KPUMIHAJIb-
HUH 3JI04MH. AJle yepe3 cynepey-
HicTk i3 KoHBeHIi€l0 1i peaJsizyBa-
JIY i3 BUHATKaMH.

HapopaHa napris BBaxkae 1ii pi-
IIEeHHS «IIOMUHJIKaMU» Ta 6akae ix

BHUIIPABHUTH.

| PAJIA TILITPUMAJIA
3MIHY KOHCTUTYIIi
[10/I0 HATO 1 €C:
PO3MO/ILJ1 [0JIOCIB

praIHCbKI/Iﬁ [apJjiaMeHT CXBa-
JIUB y NepIIOMY YUTAHHI 3aKo-
HOIIPOEKT NPO BHECEHHHA 3MiH [0
KoHcTuTy1il, AKW 3aKpill/itoe npar-
HeHHS1 YKpaiHU [0 MOBHOLIHHOTO
yieHcTBa B €Bpocorwsi Tta HATO.
[Ipo ue noBigoMsie «kEBponeicbka
npasza».

3aKOHOINPOEKT OYB MOCTaBJIe-
HUH Ha roJIOCyBaHHA MiCJs OTpH-
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MaHHA CXBaJIbHOTO BUCHOBKY KoH-
CTUTYLilHOro cyny (3a AaHUMHY,
orosiouieHuMu y BP, fioro migtpu-
Mmasu 14 3 18 cyaai KC). Y yeTBep
BiIOy/IMCSA TaKOX AebaTH y mapJia-
MEHTI, Mif, 4ac AKUX MpeJCTaBHU-
ku BIIII, «<HapogHoro ¢poHTy» Ta
«baTbKiBUIMHU» 3asiBUJIM NPO 6e3-
3acTepexHy MiATPUMKY LbOTO 3a-
koHomnpoekKTy. llle kinbka ¢ppakmii
3alpoNOHYBa/JM NeperjsHyTH Li
3MiHH, 0[aBLIH [0 HUX TAKOX Npsi-
MHUH [03BiN Ha po3MillleHHA B YK-
paiHi BIMNCBKOBOrO KOHTHUHIEHTY
Jlep:kaB-4JieHiB AJIbAHCY.

Y nigcyMKy 3a cxBasieHHS 3MiH
no Konctutyuii y pefakiii, 3anpo-
noHoBaHi# [letpom IlopoiieHKoM,
nporoJsiocyBaau 311 penyraris,
npoTtyu — 21, iH1i yTpuMasnucs, He
rosiocyBaJjivd abo 6yJiu BiJiCy THi.

3a Hioro miTpPUMKY MPOroJio-
cyBasio 124 unewniB BIIII (Bcboro y
¢pakuii 135 menyrartiB), 73 — 3
«HapogHoro ¢poHTy» (BCcboro 81),
17 — 3 «Camonomoui» (25),19 —3
PagukanbHol mapTii (21), 18 — 3
«batbkiBuiHu» (20), 14 — 3 «Bo-
Ji Hapoay» (19), 13 — 3 «Biapo-
JokeHHs» (24) Ta 33 3 57 no3adpak-
niHux. Ono6JI0K He Z1aB KOAHOT0
roJ1ocy.

[ oCcTaTOYHOrO BHECEHHA
3MiH g0 KoHcTuTynii nei 3akoHo-
NpOeKT Mae 6yTH cxBajeHHUH 300
rojiocaMy Ha HACTYIHIN cecii nmap-
JIAaMEHTY.

| BEPXOBHA PAZIA
[IPOT'0JIOCYBAJIA 3A
3AIIPOBAIXKEHHA
BOEHHOI'O CTAHY B

10 OBJIACTAX YKPAIHU

BerOBHa Paja saTtBepguia 3a-
NpPOBa/[P)KEHHS] BOEHHOTO CTaHy
B HU3Ii o6JacTed Ykpainu Ha 30
Ji6, mOYMHAaIYH BiJ 28 mucTomnaja.

Vavdl OJOHUITIALMLOHON DULOOVh UMMIDHIVAIA
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OBNACTI, B AKUX 3ANPO
BOEHHWN CTAH

YEPHITTHCEHE

«3a» BUCJOBUJINUCA 276 HAapOAHUX
JemnyTaTiB.

3okpeMa, Bif BIIIl nokyMmeHT
nigtpumaan 120 genyTaToB, Bif
«HapogHoro ¢ponTy» — 64, Bif
«Camonomoui» — 23, Big Pagukanb-
Hoi napTii — 16, Bif «baTbkiBIIu-
HU» — 13, Bif rpynu «Bousig Hapo-
Ay» — 8, Big rpynu «BigpomxeH-
Hsa» — 3. Big «OnosuniHoro 6J10-
Ky» KOJleH Hap/iell He NiATpuMaB
3aKOH.

BignoBigHo mo ykasy [lpesu-
JleHTa YKpalHU, BOEHHUU CTaH Oro-
JIOWYETHCA 3 9-0i roguHU 28 J1uCTO-
naja. Bin rpuBatume 30 gHiB, TO6-
TO 10 27 TPyAHS.

BoeHHUH cTaH 3anpoBajixy-
€ThCS He MO BCil TepuTopii Ykpai-
HY, a iunie B 10 obJacTax, AKi pos-
TalloBaHi B3J0BX KOpJAOHYy 3 Po-
ciero, i3 HeBU3HaHoOMW [IpuAHINPOB-
CbKOI0 pecny6J1iKoI0 Ta Ha y36epex-
ki YopHoro # A30BCHKOTO MODIB.
To6To0 — B OzechbKil, MukosaiBch-
Kil, XepcoHchKil, 3anopisbkil, Jly-
raHcbkil, JloHenbkiil, CyMcbkil, Xap-
KiBcbkil, YepHiriBcbkilt i BiHHULb-
Kill 06/1aCcTAX.

Takoxx napJlaMeHT NPU3HAYUB
Yyepro.i npe3u/IeHTCbKi BUGOPH Ha
Hexinto, 31 6epesns 2019 poxky. Pi-
HIeHHS miATpuManu 298 nenyTtaTiBb.

T KAPKIBCHKA

1 o

| BABOPY [1PE3U/JEHTA
[PY3Ii BUTPAJIA
KAHJIUJIAT BIJ]
[PABJIIYOI TAPTII —

EK3UT-TI0JT

I'py3sii onpuatoAHUIN pe3yJibTa-
TH €K3UT-NO0Jy 33 NiJICYyMKaMH
roJI0CyBaHHS1 BUGODIIB y pyroMy
Typi Npe3uAeHTCbKUX BUOOPIB.
[Ipo e moBigomssie I'pysisa Online.
PesysbTaTH CcBigyaTh Npo Te,
10 mepeMory 3700ysna KaHAUAAT
Biz paBJiA40l naprii «I'py3nHCcBKa
Mpis» Casome 3ypabimBiii, 3a AKy
nporoJiocyBaiu 55% Bu6opuiB.

[i KOHKypeHT — ono3ULiHHUH
KaHgugat ['puron Bamagse — oT-
pumMaB 45% roJiocis.

OnuTyBaHHA NPOBOAMJIA aMe-
pukaHcbka KoMmaHisg Edison Re-

YKPATHCbKMI YACOMMC KOHCTUTYLIAHOTO TTPABA

search. Lls1 >k koMnaHig npoBoAuIa
€K3UT-10JI i B XOAi nepLioro Typy
BUOODIB, i loro pe3yabTaT 6yB AYy-
e OJIM3bKUM 10 peaibHUX pe3yJib-
TaTiB roJ1I0CyBaHHH.

Haragaemo, y nepmomy Typi
28 >KOBTHSA 3a pe3y/abTaTaMH roJio-
CyBaHHA BijpuB MiXK JliilepaMy rOH-
KU cTaHOBUB MeHIe 1%. 3ypabim-
Bizii orpumaJia 38,66% roJsiocis Bu-
6opuiB, Bamaase — 37,7%.

| VKPATHA
3ATPOTIOHYBAJIA
YTOPLMHI YTOLY
PO 3ATIOBITAHHS
MHOXXUHHOMY
[POMA/ITHCTBY

pra'l'Ha nepejajia Ha pO3IJA[
YropCcbKOI CTOPOHU MPOEKT yro-
M, METOI0 fIKOI € HaJIaroJKeHHs
B3a€EMOZII CTOPiH AJ15 3anm06iraHHs
BUIIaJIKaM MHOXXWHHOT'O TPOMa/IsH-
cTBa. JJokyMeHT OYB nepejaHuil y
XOJi yKpaiHCbKO-yrOPCbKHX KOHCY-
JIbCbKUX KOHCY/NbTallil, sKi y cepe-
Zly Bifoynucsa B Kuesi, moBigjomMuin
B M3C Ykpainmu.




OAHUM i3 KJHYOBUX MUTaHb
NOPAAKY JEeHHOro KOHCY/bTalii
6yJ10 BUpOGJIEHHSI MeXaHi3MiB B3a-
eMofil YKkpaiHU Ta YropujvuHu AJid
YHUKHEHHsI BUIA/IKiB 6e3rpoMa/isiH-
CTBa Ta MHOXUHHOTO IPOMa/ISIHCT-
Ba, NOBIIOMHUJIY Y MiHiCTEpCTBI.

JepxxaBHUM cekpetap M3C
Anjpiii 3asdnp Ha MOYaTKy 3yCTpi-
4i HaroJI0CUB, 10 CTOPOHU MalThb
nepeBeCcTH e NUTAaHHA 3 MOJIITHUY-
HOI y IpaBOBY IIJIOLUHY.

3a pesysbTaTaMy 06roBOpEH-
HA Ha PO3IVIAJ yTOPCbKOI CTOPOHHU
nepefaau MpPOeKT YroJH, CIpsMo-
BaHOI Ha HaJlaro/i>KeHHsI B3aEMO/ il
CTOpIiH JIJIs1 3aM106iraHHs BUMAaJKaM
0e3rpoMa/iIIHCTBA Ta MHOXKUHHOTO
rpoMazssHcTBa. CTOPOHU TaKOX 06-
TOBOPWUJIM TUTAHHA B3a€EMOJII /14
3aXUCTy IpaB Ta iHTepeciB rpoMa-
JisIH, BiJI3HAUWJIM HaJsiexxHe QYHK-
1ioHyBaHH# 6e3Bi3y Mixk YkpaiHoio
Ta €C, MaJIoro NpuKOpAO0HHOTO py-
Xy MK YKpaiHO10 Ta YTOpILHMHOI, a
TaKO0X JJOCATHYJIA IPAKTUYHHUX J0-
MOBJIEHOCTEH Yy KOHCY/bCbKO-TIpa-
BOBii cdepi, noBigzomuau B M3C.
KoHcynbTaniil Bigobyivcss Ha BUKO-
HaHHS OMOBJIEHOCTelN MiHicTpiB
3aKOPAOHHUX CIIpaB YKpaiHU Ta
YropmuHu y 3B’I3Ky 3 BHJAYel0

| KOHCTUTYLIIAHWY OTJI ]

yrOPCbKHUX MACIOPTIB MeIKaHLIAM
3akapnarTs.

Harazmaemo, y BepecHi y BijHO-
CMHaxX YKpaiHU Ta YropijvHu pos-
noyasacsi HoBa Kpusa. [i BUKJIUKa-
JIo Bifleo 3 1epeMoHii NPUUHATTSA
3aKapnaTCbKUX MeIKaHLIB y Ipo-
MaZAHCTBO, 1Ka POXOJUJa y KOH-
cynbcTBi B beperosomy. Ha Bigeo
3aKapnaTLiB 3aK/JWKaJIU IPUXOBY-
BaTH YyrOpCbKe IPOMaJsIHCTBO BiJ
YKpalHCbKOI BJIaJu.

Y 3B’s13Ky 3i ckaHAa/I0M YKpai-
Ha Ta YropuuHa OGMiHSJIUCS BU-
JBOpPEHHAM KOHCYJIbCbKHUX CIiBpO-
GITHUKIB. YropliyHa HaIOJIATAE, 1[0
B YKpaiHi He 3a60pOHEHO IPUXOBY-
BaTH NO/BiliHe rPOMaJAHCTBO.

| BABOPH TTPE3U/IEHTA
[PY3Ii BUTPAJIA
KAHJIWJIAT BT
[IPABJISIYOI TAPTI]

3a JaHumu 3 100% BUGOpPUYMX [Ti-
JIbHUIIb, 1110 HaAiNILIu g0 leHT-
pasbHOI BuGopYoi Komicii ['pyaii,
Casiome 3ypabiwBini — Hezanex-
HUM KaHAUJAT, NiATpUMaHUHN
«['py3uHCbKOIO Mpi€O», OTpUMasa
59,52% rosociB Bubopuis. [Ipo e
nuine «I'pysus Online».
3anonepesHiMU JaHUMU, KaH-
auzaat o6’eaHaHol onosuii 'puros
Baiazaze orpumasn 40,48% roJiocis.
[Ipesupent JlutBu [ansa I'pu-
bayckaiiTe Bxe npuBiTasa 3ypabi-
mIBiJIi 3 mepeMoOrox Ha BUOOpaX,
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nobaxaBuiu ycnixy ['py3ii.

3a JaHUMU Mpec-ceKpeTaps
[IBK AnHu Mukesiaji3e, IBKa Iij yac
JApyroro Typy 6ysa BULIOI0, HIX y
nepuiomy — 56,23%.

| IPEM'EP-MIHICTP
JTIOKCEMBYPL'Y PO3TI0YAB
JIPYTU TEPMIH
HATIOCAZI

npeM'ep-MiHiCTp JlrokceMbypry
Kcap’e BeTesb y cepeny 6yB mpu-
BeJlIeHUH [0 NPUCATH Ha Jpyruu
TepMiH.

[Ipo ue noBizomsie Reuters.

Betenb chopmyBaB ypsj mic-
Jisl TOTO, SIK Horo JibepajbHa Koa-
JIiIIisl mepeMorsia Ha BUGOPax B 2KOB-
THi.

Ypsap betend nnaHye nocuiu-
TH €KOJIOTIYHY aKTHUBHICTb, 30Kpe-
Ma 3alpOBaJUTH JAeAKUNA Ge3KoLI-
TOBHUU TPOMAJCbKUN TPAHCIOPT
3 2020 poky, 6isblile iHBECTYBaTH
B /lep>KaBHi MOCJAyru Ta Jerasnisy-
BaTU pekpealiliHe BUKOPUCTAHHSA
KaHHabica.

30BHIIIHA MOJITHKa Jpyroi
HalMeHLIOl Aep>kaBuU EBpONENCh-
koro Coo3y HaBpA/ Y1 CUJIBHO 3Mi-
HUTBCA, OCKiIbKY YKaH Accenb60pH
3aJIMIIUTLCA Ha [TocaAi MiHicTpa 3a-
KopZoHHUX cnpaB. [I'ep 'paMmerHa
3aJIMIIKTBCA MiHicTpoM ¢iHaHCIB
y HOBiM aAgMiHicTpauil.

Vavdl OJOHUITIALMLOHON DULOOVh UMMIDHIVAIA
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| Y IBEMLAPIT OBPAJIU
HOBOI'O [TPE3U/IEHTA

m efepasibHi 360pu llBelnapii
o6pasin Besni Maypepa npesu-
AentoMm y 2019 poui. IIpo e nosi-
JloMJisie BUJlaHH# Basler Zeitung.

Kanpupatypy Beni Maypepa
nigrpumanu 201 3 209 genyraris,
yui GrosieTeHi 6yJM BU3HaAHI Ail-
cHUMH. lle oiMH 3 KpalKX pe3yib-
TaTiB B icTopii BUGOpiB wBeHIap-
CbKHUX npe3uzeHTiB. [Ipe3ugeHT
Anen BepceT, 4uii CTPOK NMOBHOBA-
»KeHb 06irae KiHls, nepemir 3 pe-
3yapTraToM 190 3 210. Besti Maypep
BXKe BJipyre 6yJe Npe3nZeHTOM
[lIBe#napii. [lepmuit Horo cTpok
npumnas Ha 2012 pik.

[IpesugenTa llBeitnapii o6u-
paloTh 3a IPUHLUIIOM «IepLInii ce-
pen piBHUX» cepeJ, 4eHIB ypAany.
Ko>xeH MiHIiCTp cTa€E Npe3uieHTOM
He YacTillle O4HOTO0 pa3y Ha CiM po-
KiB, CTPOKOM Ha OJUH piK.

[Ipesugent llBeitnapii He €
IJIaBOIO JlepKaBH, OCKIIbKU QYHK-
LI IyIaBU JiepKaBU BUKOHYIOTh KO-
JIEKTUBHO Bci uwieHU PenepanbHoi
pagu. OfHaK Npe3uJeHTCbKUHN Tro-
JIOC € BUpillaJbHUM IpU 06roBo-
peHHIi NUTaHb Ha piBHI ypAaLy.

| ¥ BIPMEHII BI/IBY/IUCSA
[TEPIII B ICTOPII
[T03AYEPT'OBI
[TAPJAMEHTCBKI BUBOPU

BipMel-m B HeJlJII0 NIPOroJiocyBa-
JIM Ha [103a4eproBUX MapJiaMeHT-
CbKHX BUOOPAX, 1110 MAlOTh OCTATOY-
HO 3aBEPLIMTH IOBHY 3MiHY BJIaJu
y kpaiHi. [Ipo e nunie BBC.

OfuHaAUATL NapTiK Ta moJi-
THUYHUX GJIOKIB B351JIM Y4acCThb y BU-
6opuiit roHIi, 610k mpeM’epa Hiko-
na [MammHana «Haw Kpok», 9K odi-
KY€ETbCS, OTPUMAE NapJIaMeHTChKY
OiBLIICTB.

losmocyBaHHA mod4asocd O
06:00 3a KMIBCbKUM 4YacoM i 3aBep-
musocs o 18:00. PesysnibTaTu o4iky-
I0Tb B MOHE/IIJIOK. {IBKa Gysia HU3b-
KOI0, OIHAK ocTaToyHUx 1udp LIBK
Hapasi He omy6JiiKyBasa, TUIIYTh
BipMeHCBKi 3MI.

[MamnHsH, 43-piyHUN pefak-
TOp ra3eTH, SIKHU CTaB OMO3ULiN-

i

YKPATHCBKHMU YACOIUC KOHCTUTYLIMHOTO TTPABA

HYM II0JIITUKOM, [10JiaB Y BiICTaBKy
y KOBTHI 3 MeTOI0 NIPOBeJleHHA ¥
KpaiHi J0CTPOKOBUX BUOOPIB, X04a
3aJIMIIAETHCA JiI0YUM IpeM Ep-Mi-
HiCTpOM.

«¥Yci nosliTu4Hi napTii 6y/1u no-
36aBJieHi yacy, 106 A06pe miaAroTy-
BaTHCsl 10 BUOOpiB», — CKa3aB Bi-
1e-npe3usieHT Pecny6J/ikaHCbKOI
napTii ApMeH ALIOTSIH, SIKa paHillle
KepyBaJia BipMmeHiero i foci foMinye
B [TIapJ/IaMeHTI.

| KC MOJIJIOBH BITATE
BIICTOPOHMB I0/IOHA
3 I0CA/IM TIPE3U/IEHTA

OHCTUTYLiHHUUN cyn MosoBu
KBH’HTe BiZicTopoHuB Irops [loxo-
Ha 3 Iocajy npe3uzieHTa yepes Ho-
ro BiZIMOBY NiATMCAaTH HU3KY 3aKO-
HiB. Ilpo ne mnosigomise News-
maker.

TakuMm ynHOM HOoBMM Kogekc
npo TesjebadyeHHs i pazio, 3aKOHU
npo npojax Pecmy6iikaHCBKOTO
CTaZlioHy, NepeliMeHyBaHHS CBATa
9 TpaBH4 i npo [eHiHCeKTOpAT Ka-
pabi"epiB 3amicTb Irops /Jlogona
NPOMYJIBI'YE CIliKep NapJiaMeHTy
a6bo mpeM’ep.

KC B yeproBuil pa3 BU3HaB,
1110 MIOBTOPHA BiJIMOBa Npe3u/ieHTa
MPOMYJIbIYBaTU 3aKOH SIBJISIE CO-
6010 TUMYACOBY He3/JaTHICTb Ipe-
3W/IeHTa BUKOHYBaTH CBOi 060B’s13-
KH, IPU AKiA HeoOXiJlHE TUMYaco-
Be BUKOHAHHS 000B'A3KiB.



| KOHCTUTYLLIAHWI OIS

3 BUMOI'OIO YCYHYTH Npe3u/ieH- HaHHA 0 lllenrencekol yrogu He
Ta Big nocagu B KC 3BepHy/aMc NOBUHHO GYTH NOB’SI3aHUM 3 Bep-
cnikep napsiameHTy AHJpian KaH- XoBeHCTBOM IpaBa B 060X KpaiHax.
Ay i penyrtat JIIM Cepaxiy Cup6y. Y pesosronii TakoX MiCTUTb-
Y cBOeMy 3BepHeHHI BiJl 7 TpyAHA €A 3aKJUK [0 Pagu akTuBisyBaTu
Jenytaty nonpocuau KC 1o3BosiM- mpouec NpUUHATTSA pillleHb y clipa-
TH cikepy Anzapiany Kangy yv npe-  Bi XopBaril.
M’epy [laBay ®ininy BBeCcTH y [it0 [IpeM'ep-minictp Tostanpii
3amicTb npe3ujieHTa lrops lonoHa Mapk ProTTe 13 BepecHs 3asiBUB Y
'ITh 3aKOHOMNPOEKTIB, yxBajJieHUX byxapecrTi, o ioro kpaiHa BUCTY-

apJiaMeHTOM i He NMPOMYJIbrOBa- IMa€ npoTu BcTyny PymyHii go Ulen- [Ipo ue nuure Bloomberg.

HUX IPEe3UJeHTOM. reHy uepe3s ii npo6/jemMu 3 Kopyn- Tpwu n1iBi naprii BHecsn y nap-
KoHctutyuiiHuil cyg BifcTo- 1i€to. JlameHT PpaHUii NUTaHHA PO He-

poHuB JlojloHa 3 Ocaj ik BxKe BII'sI- 3 2011 poky 1e BxKe ’'siTa pe- A0Bipy. YTiM, roJiocyBaHHs, fIK 3a-

Te.[lonepeHE BiACTOPOHEHHA CTA- 30J1I0Li EBponap/laMeHTy 3 peKOo- 3Hadae€ areHTCTBO, LIBU/LIE 3a BCe,
Jlocql 24 BepecHd yepe3 BifMOBY 3a- MeHJaLiAIMA NpPO NPUHAHATTA Py- 3aBeplIMTbCA Ha KOPUCTb ypAAY:
TBEpPAUTH KaHAUAATYpPHU ABOX MiHi- MyHil Ta bosrapii fo llleHreHcbko- Tak, napTia npe3uzenta EMmanye-

CTpiB. ro IpoCTOpY. Jist MakpoHa «Bniepej, Pecniy6.tiko!»
[Ipesusent €Bpokomicii KaH- Mae 309 genyTatiBy 577-MicLeBii
| €BPOINAPJIAMEHT };JIO,Z[ I:OHKep TaKOX 3afBJIfAB, [0 HIXKHIN l'IaJIaT.iml'[apJ'IaMe}.ITy, i go
YMYHifl pUSUKYE IPUESHAHHAM 0 TOIO K, cepes ii COI03HUKIB € L|eH-
CXBAJIUB HPI/IE'[[HAHHH llleHreHcbKOi yroaM y pasi NpofioB- TPHUCTH, a Lie Lie 6JU3bKo 74 roso-
- - JKEHHs ypsA0BOl IpOorpaMHu i3 Bipo-  ciB. BogHo4acJ1iBi mapTii MaltoTh JiU-
PYMYHII TA BOJITAPII [[O Ba/PKEHHS CyNepewInBoi pepopMu  Ile 62 MaHAATH.
[IIEHTEHY y cdepi cyL09MHCTBA. @inin 3asgBUB, 10 NepeJ, roJio-
. CYBaHHSIM NPEJICTaBUTH JleTaIbHUN
€Bpone171c1>}<m71 napJlaMeHT y BiB- | [TAPIAMEHT (DPAH]_IH n/1aH 6ro/xxeTy @paHuii Ha Mal6yT-
TOPOK CXBaJIUB PE30JI0LLi0, 110 Hi#1 pik. Bin nigTpuMaB nyaH Mak-
niATpUMyE 3aABKU PymyHii Ta boJ- YHETBEP F0JIOCYBATUME pOHa, KU OT0JIOCUB HU3KY 3aX0-
rapii HanpueaHanus o lllenrence- 3A HEZ[OBIPY ypﬂﬂy JiB 1010 TOJINIIeHHs CoLliaJbHO-
KOl 30HM, He3BaXKaloyM Ha BifCyT- €KOHOMIYHOI'0 CTaHOBMIA Yy Kpai-
HICTb KOHCEHCYCY Mi 4JleHaMU EB- ynapnaMeHTi @®paHuii 13 rpyaHa  Hi Ha TJ1i npoTecTiB.
poneicbKoi pajy. BiZOyAeTbCs rojiocyBaHHA MPO BUKOHaHHA eKOHOMIYHMX 3a-
[Ipo ue nuuie Balkan Insight.  BoTyM HefoBipu ypsizy nmpemM’epa  Xo/iB, 3apONOHOBAHUX Mpe3U/eH-
3rigHo 3 fokyMeHTOM, pues- Epayapa ®inina. TOM TiCJI MacHITaOHUX IPOTECTIB

«KOBTHUX >KHJIETiB», MOXYTb KOII-
TyBaTH Aepxasi 8-10 mapz eBpo.

| [IPEM'EP T10JIbILIL
[HILIIOBAB BOTYM JIOBIPA

HpeM'ep-MiHiCTp [Tonbmi Mare-
yu1 MopaBeLbKHU 3asBUB Yy Cce-
pezny, o BiH iHIIil0€ rOJIOCYBaHHS
3a JoBipy A0 ypsaay, o6 3abesmne-
YUTU MaHJAAT Ha CBOi pepopMmu ne-
pen, camiToM JliiepiB EBpOIEeNChKO-
ro Coro3y 1IbOro THXKHA.
[Ipo ne nuiie Reuters.
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MopagelbKu# xoue, 106 Ceiim
BiZINIOBIB Ha 3alIUTaHHA, YU IPOIO-
HOBaHa HUM Nporpama pepopm Mae
OyTH npogoBxKeHa. Hanjionanictuy-
HY i €BpockenTUYHY naprito «IIpa-
BO i cnpaBeasuBicTb» (PiS) Mopa-
BelbKoro y €C 3BUHYBauylOTh y HiJ-
pHBi BepXOBEHCTBa [IpaBa yepes Cy-
nepewInBy cy10By pedbopMy i THUCK
Ha 3MI.

«[Ipoi1I0 TPY POKH Mic/15 TO-
ro, sik PiS npuitiioB go Biagy, i Mu
no6a4YM/IM BUpIlIa/IbHY 3MiHY ¥ pO3-
[JIS1/li EKOHOMIYHOI i collia/IbHOI IOo-
Jituku B [losbii», — 3asgsBUB Mo-
paBeLbKUI NapaMeHTapsM.

PiS € gepnani 6inbiu i30/1b0Ba-
Howo B €EC yepe3 3BMHYBayeHHS B
KpaiHi Ta 3a KOpJOHOM Yy CXUJILHO-
CTi [0 aBTOpPUTApU3My, 3a3Ha4ae
areHTCTBO.

3a ocTtaHHi Micani craBca Ko-
pynuiiHuMi ckaH a1 3 GiHAaHCOBUM
peryJjsaTopoM, a TaKOX THIB cepef
JleIKHX  BHUOOpLIB  BUKJMKaJIO

pilleHHd BJaAU BiLCBATKYBaTHU
CTOJIITTA He3aJexxHOCTI [losbili pa-
30M 3 yJIbTpallpaBUMHM I'PyNIaMH.

| YPSIJ1 TTOJTBLL]
OTPUMAB BOTYM JIOBIPY
[APTAMEHTY

nicnﬂ KIJIbKOX TOAUH JHUCKYCii
ypaAx Iloabili oTpuMaB BOTYM
JOBIpHY NapJaMeHTY.

[Ipo ue nosizomuse RMF24.

3a poBipy ypsaay Mateyiia Mo-
paBelbKOro nporoJiocyBas 231 ne-
nyTat CelimMy, mpoTu 6yB 181, nBOE
yTpUMaJInCs.

[Ipem’ep-minicTp Moabiwi Ma-
Teyu MopaBel bk 3a1BUB Y cepe-
[y, L0 BiH iHILi}0€ r0J10CyBaHHA 3a

JOBipy A0 ypsiay, 106 3abe3neyu-
TH MaH/JaT Ha cBoi pedopMu nepe,
camiToM JiifiepiB €BponencbKoro
Cotosy.

Onosunia 3akujana ypagy
6pak koHTpoJto Haj Kowmiciero ¢i-
HaHCOBOTO Har/sijy, sIka BOCEHH
ONMHUJIACS B IIEHTPi KOPYNLiMHOTO
CKaHJaNy, HeBjAany pebopMy OCBi-
TH | 3aIpOBa/P)KeHHS J0JJaTKOBUX
no/aTkiB i 360piB.

| BYHJIECTAT YXBAJIVB
3AKOH ITPO BU3HAHHA
TPETBHOI CTATI

HiMeubKI/Iﬁ napJiaMeHT CXBaJIUB
3aKOH, 33 IKUM OpraHU peecCT-
pauil aKTiB LUBIJILHOIO CTaHy He-
B0OB3i 3MOXKyTb 0QililiHO ¢pikcyBa-
TH TPETIO CTaTh y CBiJOLTBAxX Npo
HapozxxeHH4. [Ipo ne nosigomidae
Spiegel Online.

3rijHO 3 HOBUM 3aKOHOM, Y CBi-
JIOLTBax 3'ABUTBCA rpada «iHma»
1010 CTaTi, AKy 3MOXYTb 06paTH
cobi iHTepcekcyain — JOAM, SAKi
He BiJHOCATH cebe aHi Jj0 Y0JI0Bivoi,
aHIi 10 »KiHOY Ol CTaTi.

I'pada «iHIIa» BXKUBaTUMETb-
s pa3oM 3 YUHHHUMH Ji0ci rpadamMu
«4OJIOBiYa CTaTh» i «KiHOYA CTaTh».

JloTenep €AMHOI MOXJIUBIC-
TIO [IJ14 JIIOZEH, 110 He BUSHAUYUJIU-

YKPATHCbKMI YACOMMC KOHCTUTYLIAHOTO TTPABA




cq 3i cTaTTio, 6yJI0 He BKa3yBaTH
cTaTh B3araJi. Liss MoxKJIuBicTh 30e-
pexeTbcd i y Mab6yTHbOMY. Kpim
TOrO, 3riZJHO i3 3aKOHOIPOEKTOM,
rpoMaZiiHy 3MOXKYTh 3MIHIOBAaTH 3a
b6akaHHAM BKasaHy paHillle CTaTh,
a TaKOX CBOE iM’s1.

Panime Ha 3anpoBajKeHHI
1IbOT'0 MYHKTY HamnoJiaraB ®efepa-
JIbHUH KOHCTUTYLidHUH cyn ®PH.
lle 10 xxoBTHS 2017 pokKy ioro cya-
J1 BU3HAJIU YMHHI JloTenep HOPMHU
110710 BU3HAYEHHS CTaTi MOpYyLIEeH-
HAM 3aKpillJieHoi Ha 3aKOHO0aBYo-
My piBHi 3a60pOHHU JJUCKPUMiHALl.

| KOPOJIb BEJIBIII
[TPUMHSIB BIJICTABKY
[TPEM’EP-MIHICTPA

K opoJib besbrii ®inin npuiiHsaB
BiicTaBKy mpeM’ep-MiHicTpa
[Hapsa Miwesia. [Ipo ne nosigomise
RTBE

[IpeM’ep y BiBTOpOK BBeuepi
0/1aB KOPOJIIo, 110 € popMaTbHUM
[JIaBOI0 Jep:KaBH, 3adBy MpPO Bij-
CTaBKY.

Koposip npoTarom ABox 3 mo-
JIOBMHOIO JIHIB IPOBOJUB KOHCYJIb-
Tallii 3 0CHOBHHMHU I'PaBLsSMHU 6esIb-
riicbkoi MOJITHKM, Micjas LbOro
NpuHAB BificTaBKy Mimens. «Ko-
poJib NPUUHSAB BiACTaBKy ypsaay i
JIOBIpUB 1OMy BUKOHaHHS 060B’A13-
KiB ypsay», — HJleTbcsl y NOBiAOM-
JIEHHI KOPOJIIBCBKOTO NaJialy.

Munysoro TwxkHA Milesb
BTPAaTHUB MiJATPUMKY HaUOiabiIOl

| KOHCTUTYLLIAHWI OIS

napTii B cBOi# Koauinii, ¢psiamaHj-
cbkoi N-VA, gaka Buiilia 3 Hel Ha
3HAK IpOTeCcTy NpoTH HOoro mij-
TpUMKHU MirparniiHoro nakty OOH.

Y BiBTOpOK Milesb NOnpocus
NiATPUMKH y JIIBUX ONO3ULIMHUX
napTii, w6 BTPUMATHU BJAAY A0
napJlaMeHTCbKUX BUOOpPIB B TpaB-
Hi. HaToMicTb conjianicTu i 3eyeHi
BUCYHYJIM IPONO3MLiI0 IPOT0JIOCY-
BaTH 3a HeJ0Bipy ypAAy.

«fl MOBHHEH MOBaXaTH CUTYa-
ito. ToMy g npuiimMalo pilieHHs no-
JaTH y BiACTaBKY i migy Ao Kopo-
JisI», — 3aBUB lIapJlaMeHTy Millesb,
AKUHN 3aliMaBcd noJiThkow 3 18
POKiB.

| BYKPAIHI 3ABEPILMBCS
BOEHHMM CTAH

26 rpyaHsa o 14:00 npesujeHT
[Terpo IlopouieHKO 3asgBUB

MpOo 3aKiHYEeHHSI BOEHHOT'O CTaHy B
Ykpaini

[Ipo ne BiH 3a9BUB Ha 3aci-
maHHi Pagy HalioHa/IbHOI 6e3NeKH
Ta 060pOHU YKpaiHU.

«3apas piBHO 14 roguHa, i 3a-
pa3 NPUNUHSAETbCSI BOEHHUN CTaH.
lle Mo€e npuHIMNIOBE pilieHHs. Bo-
HO I'PYHTYETBbCA Ha aHaJi3i BCix
CKJIaJIOBUX TIOTOYHOI cuTyalii 6e3-
[IEKOBOI B Jlep:KaBi, He3BaXKal4iu

Ha Te, 110 CUTYyalis HABKOJIO YKpa-
1HU He JyXKe 3MiHUJIacA», — CKa-
3aB BiH.

[TopouieHKO 3a3Ha4yMB, 110 3a
yac BOEHHOT'O CTaHy 0OOPOHHI MOX-
auBocTi 3CY Ta iHIIUX NiAPO3A4iaiB
CEKTOpPY 060POHU OTpUMaJIH abCo-
JIOTHO iHIMU BuMip. IIpoBenena
BesJiM4Ye3Ha poboTa 3 Nepenucso-
Kallii, CKopouyeHHsl TepMiHiB 60¥0-
BOrO 3JIarOJ KeHHs, [0YKOMILJIEK-
Talil 3a paXyHOK pe3epBiB Mepuiol
Yyepru, NOCTaBOK 030POEHHHS.

«Ha »kasib, He Bce Baasocs. He
BJIa/10Csl IOBEPHYTH J10A40MY 24 MoO-
pAKa BOEHHO-MOPCbKUX CUJI YKpa-
iHU. AJle 1 X04y nepejaTU CJ0OBa
HNiTPUMKHU Npe3nsieHTa BepxoBHO-
ro roJIOBHOKOMaH/yBaya, 4J/IeHiB
Pasiy HallioHa/bHOI 6e3meKkH i 060-
POHH 1 yKpalHCbKOro HapoAy. YK-
paiHa CbOroJHi 3 BaMU, XJIOMILi», —
cka3as [lopoueHko.
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BOEHHUM CTAH 2"
3AKIHYUBCSH ~_.
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/ KaHanaaT Hayk [epxaBHoi Buwwoi LLikonu
[lepxaBHOro yHiBepcuTeTy iHhopMaLinHMX
TEXHOJIOTi Ta NiANPUEMHMLTBA

B M. Jlomxi, MonbLua

ABSTRACT

The aim of the article is to present the origins, types, and
practice of carrying out a national referendum in the Republic
of Poland (Rzeczpospolita Polska — RP). Apart from the
analysis of the current legal status regarding the subject scope
and the mode of referendum management, the implementation
of its individual stages and legal consequences of voting,

and the referendum practice under the 1997 Constitution of
the Republic of Poland, some proposals for changes will be
presented, raised by the doctrine of constitutional law and
electoral administration bodies in relation to some selected
provisions of the Act on the National Referendum

of 14 March 2003. The main functions of the referendum

are also defined. The article underscores the unconditional
necessity of the legislative regulation of the referendum
institute, and only under such conditions can we talk

about its application in practice, and especially the
implementation of its results. A referendum should be an
institution that should serve as a basis for sovereignty.

Key words: referendum, direct democracy,

forms of direct democracy, Basic Law of the

Republic of Poland, elections, types of referendum.
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HALIOHATBHIAN

PEQEPEHAYM B PECTVENILI
MOMbLLA Y CBITII PONO3NLIN
3MIH 10 3AKOHY BIf]

14 BEPE3HS 2003 POKY

Y4Vdll OJOHUITIALMLOHON DULIOOVh MUMIDOHIVAIA

AHOTALIIA

Memoto cmammi € npedcmagieHHs noxodceHHs, audie

ma npakmuku Npo8edeHHs HayioHa/1bHO20 pedpepeHdymy

e pecny6aiyi Illonvwa (Rzeczpospolita Polska — RP).

OKpim aHanisy nomo4H020 npagoso2o cmamycy wooo
npedmemuoi cghepu ma cnocoby admiHicmpyeaHHs
pedependymy, peanizayii tioco okpemux emanie ma

npasosux HacAioKi8 20410CY8AHHS, A MAKOXC NPAKMUKU
pegpeperdymy gidnosidno do Koncmumyyii pecnybaixu llonvwa
1997 poky, npedcmas.ieHo desiki npono3uyii ujodo 3miH,

nodaxi dokmpuHo KoHcmumyYyitiHo20 npaga ma op2aHamu
subopyoi adminicmpayii, Wodo oKpemux no10xceHb 3aKOHY

npo HayioHanbHUll pepepeHdym 8id 14 6epesns 2003 poky.
Takodic susHa4aemuvcs 0CHO8HI pyHKYIT pedhepeHdyMY.

Y cmammi nidkpecaeHo 6e3ymoeHa HeobxioHicmb 3aK0OHO00a84020
8peayn08aHHs iHcmumymy pepepeHdymy i auuie 3a makux ymos
Modice timu .mMo8a npo 11020 3acmMocy8aHHs HA npakmuyi, a 0co6auso
emisieHHs lio2o pe3yabmamis. Pegpeperdym noguHeHn 6ymu
iHcmumymoum, sKuil Mas 6u 8 0CHO8I cayjcumu cysepeHimemy.
Katouosi cnroea: pecpependym, npsima demokpamisi,

dopmu npamoi demokpamii, OcHosHull 3aKoH

pecnyb6aiku [loabwi, aubopu, sudu pegpepeHdymy.
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BCTYITHI 3AYBAKEHHA

rlponomdui'l' L1040 3allpOBa/XKEHHA HaliOHaJIbHO-
ro pedpepeHAyMy B MOJIbCbKY MOJITHYHY CHUCTe-
MYy JaTyHOTbC| NEePIIMMU POKaMHU micd Toro, Sk [lo-
Jibllla BiJHOBUJIA CBOIO He3aJieXKHicTbh. Bxke Ha eTami
pob6oTtu Haj 6epesHeBoro KoHcTuTyniero 1921 poky,
B [IPOEKTax, NOJAHUX JeIKUMHU NOJIITUHYHUMH Ipyna-
MM, 6yJI0 CUTHA/Ii30BaHO MPO HEOOXiJHICTh KOHCTH-
TyIioHaMi3yBaTH 1110 GopMy NMpsMoi leMOKpaTii; mo-
CTyJIaT PO 3aKpinsieHHs pedepeHAYMY B MOJIOXKEH-
HAX HOBOro OCHOBHOTO 3aKOHY MIiCTUBCH B KOHIeIl-
nisx Ilosabcbkoi conianictuyHoi naprii ([losibcbka
[MapTisa Couianictuuna — PPS), [Tosnbcbkoi HapoaHoi
[MapTii «BusBosieHHsi» (Polskie Stronnictwo Ludowe
“Wyzwolenie” — PSL “Wyzwolenie”), HanjioHasibHO1
po6iTHHYoi mapTii (Narodowa Partia Robotnicza —
NPR) Ta Kny6y koHctutynifinoi npani (Klub Pracy
Konstytucyjnej — KPK). IIpoekT PPS, skuii nepeznba-
YyaB MOXJIMUBICTb NpoBeAeHHs pedepeHAyMy (Tak
3BaHOT'0 HApPOJHOI'0 TOJIOCYBAHHSI) CTOCOBHO KOXHO-
ro 3aKOHy 1 moctaHoBH, NpurHATOI CeliMoOM, CIif,
pO3IJISIaTH K 0COBJIMBO IiKaBUM i AeTanbHUM. Cy-
0’eKTaMH, YIIOBHOBAXKeHWMH iHil[il0BaTH MpoBeJeH-
Hsl HauioHasbHOTO pedepenaymy, 6ynu Ceim, Tpyno-
Ba nasaTa (MpoeKToAaBIi Masiu HaMip 3aMiHUTH HeEl
Jpyry nasaty napJjiameHnTy), [Ipesusent Pecny6.1iku
[Mosbia, Paga MinicTpiB (1i cy6’€KTH NOBUHHI 6Yy/1H
OTPUMATH CXBaJleHHs NMpuHaiMHi 1/3 ckiaany nana-
TH AeNyTaTiB) i — 10 BApTO MiAKPECTUTH 3 MOIVIA-
[y Ha CyTHICTBb iHCTUTYTY pedepeHAyMy — rpyna
KisbKicTio He MeHIIe 100 000 rpoMafsH, 110 MalTh
aKTMBHe BU6Op4Ye npaBo'. Y mikaBuii croci6 persa-
MEHTOBAHO TAKOX MPOIMO3HLi0 IPO KOHCTUTYLiOHA-
Jizanito pedepeHaymy B npoekTi KiyOGy KOHCTHUTY-
LiiiHOI mparyj, BiAMOBiAHO /10 IKOi — B YMOBAax Bif-
POKEHO] NicJA pO3MNOAiLy Aep>KaBHOCTI KpaiHU Lie
pilieHHs He GYJ10 M036aBJEHUM IJTY3/ly — KOHCTHUTY-
LiHUN pepepeHyM, L0 CTOCYBaBCsl 3aTBEP/KEHHS
cyBepeHoM OCHOBHOTO 3aKOHYy abo BHECEHHS /0
HbOTO0 3MiH, MOXHa 6yJ10 TPOBOAUTH TiJIbKH Ha TepU-
TOpIl, e BiZJCOTOK HelIMCbMEeHHUX cepeJ; TUX, XTO
Mae MpaBo roJiocy, He nepeBuiyBaB 10%. BHacaigok

Jabtonski M., Referendum ogoélnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 20.

Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:) Kon-
stytucja Rzeczypospolitej Polskiej. Komentarz [The Constitution
of the Republic of Poland. Commentary], Publ. by Wyd. Sejmowe,
Warszawa, 2001. — P. 3.

Jabtonski M., Referendum ogo6lnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA

Cyllepe4yokK y napJlaMeHTi, 1110 CyIPOBO/KyBaJy NPH-
WHATTA 6epe3HeBol KoHCcTUTYIT, »K0/IHA 3 3ampoIio-
HOBaHHUX NPONO3ULill o0 3anpoBajpkeHHs1 pede-
peHAyMy A0 noJsioxkeHb OCHOBHOro 3aKOHY He GyJia
npuiiHaTa®. 06roBoproBaHa iHCTUTYIIis IPSAMOT IeMo-
KpaTii Takox He OyJsia perJlaMeHTOBaHa B MOJIOXKEH-
Hsx KBiTHeBoI KoHcTuTy1ii 1935 poky.

[licnsa 3akiHyeHHd [lpyroi cBiTOBOI BiliHY, B Ie-
pios 60poTh6U 3a B3y Ha 3BiJIbHEHUX MOJIbCbKUX
3eMJIsX, 3'sIBUJIACsl KOHIEILis HallioHanbHOro pede-
peHAyMy, HaTXHeHHA [10/1bCbKOI0 POBGITHHUYOIO Map-
tieto (Polska Partia Robotnicza — PPR) i [losibcbkot0
couianictuyHolo naprieto. (Polska Partia Socjalistycz-
na — PPS), namipom sikux 6ys10 y Takuit crnoci6 Bij-
KJIaCTH TapJiaMeHTChbKi Bu6opu>. JlocTpOKOBi BU6O-
pu o 3akoHozaB4yoro CeliMy 3HA4YHO 36BN O
nadHcu Ha nepemory Ilosbcbkoi Hapoanoi Iaprii (Pol-
skie Stronnictwo Ludowe — PSL), sika npeacTraBssiia
cebe a/bTepHATUBOI0 KOMYyHICTUYHOMY Tabopy, NOB-
HicTi0 3as1exxHoMy Bif CPCP, skuii BTisitoBaBca B PPRi
PPS. MeTomw pedepeHaymy, KpiM BifikiaieHHS BU6O-
piB J10 Maii6yTHLOI YcTaHOBYOI Acam6.iei*, 6ys0 Ta-
KO IepeKOHaTH I'POMa/ICbKICTb Y NpOorpamMHii mno-
CJIIJOBHOCTI NapTil KOMYHICTUYHOTO MOXOJPKEHHH 3
PSL, 1ka KopucTyBasacs BEJIMKOI MiATPUMKOIO i IKY
ovos110BaB [IpeM’ep-MiHICTp NOJIBCBKOTO yPALY Y BUT-
HaHHi y 1943-44 pp. CtaniciaB Mikosiaiyuk. 3a3Ha-
YyeHi HaMipu Masid 6yTHU peasizoBaHi 3aBAsKU KO-
H'IOHKTYPHOMY XapaKTepy NUTaHb: 1) ckacyBaHHSA
CeHaty siK Jpyroi najaTH napJjaMeHTy; 2) KOHCTUTY-
LifiHa MiATPUMKA COljia/IbHO-eKOHOMIYHOI CUCTEeMU
Jlep>KaBy Ha OCHOBI BKe mpoBeieHUX pedopm; 3) mia-
TBep/PKEHHA Jlep>KaBHUX KOpPJOHIB y banTiiicbkkomy
Mopi, Ha Ofpi i Huci Jlyxkunpkiil. BapTo 3a3HayuTy,
o pedepeHayM He 6yB periaMmeHToBaHUM KoHcTu-
Tyli€to Ta 6yB npoBeaeHuit 30 yepBHSA 1946 poKy Ha
nificraBi 3akoHy BiJ 27 kBiTHA 1946 poKy po Hapo/-
He roJsiocyBaHHd (Dz. U. 1946, Nr 15, poz. 104), a Ta-
KO 3aKoHY Bif 28 kBiTHA 1946 p. npo npoBeseHHA
HapogHoro rosocyBaHHsi (Dz. U. 1946, Nr 15, poz.
105) — akTiB, IPpUUHATUX HEBUOOPUYUM OpTaHOM,
JepkaBHOIO HalioHasbHOW pajoio (Krajowa Rade
Narodowg — KRN), saka y 1943-47 pp. GyHKIiOHY-

Publ. by the Unversity of Wroctaw, Wroctaw, 2001. — P. 24; Pacz-
kowski A., Referendum z 30 czerwca 1946 r. Préba wstepnego bi-
lansu, [Referendum of 30 June 1946. An Attempt of Initial Result],
(in:) Referendum w Polsce wspétczesnej [Referendum in Modern
Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa, 1995. —
P. 68.

Jabtonski M., Referendum ogdlnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues] Publ. by “Palestra’;, 2003,
issues 5-6. — P. 17.

> Ppaczkowski A., Referendum z 30 czerwca 1946 r. Proba wstepnego



BaJjla IK CAMOIPOT0JIOLIEHUH apJlaMeHT, IPOTH SKO-
ro 0JIbCbKUH ypsA/J, Y BUTHaHHI pily4e BUcTynas. fk
HacJiloK 3akaukKy PSL [0 CBOiX NMPUXUJBHUKIB —
BCylnepey o4ikyBaHHAM PPR — mporosiocyBaTu «Impo-
TU» y BIANOBib Ha nUTaHHA npo CeHaT 3 MeTOH
NPOTUCTOATH KOMYHICTUIHOMY 6J10Ky®, odiwiiini pe-
3yJIbTAaTH T0OJIOCYBaHHA Oy/au chanbcudikoBaHi: Ha
JIYyMKy iCTOpHKIiB, He Gisblie 26,9% ydacHUKIB pe-
depenayMy mporoJiocyBanu «3a» 3 pasu®. Jlocsig,
SIKUM HaOYB KPHUCTaJi3yl04ynui NpaBasgdyuil Tabip mij
yac opradizarnii HapoJJHOTO roJIoCyBaHHs, OYB BHUKO-
pucTaHui mif yac Bu6opiB 19 ciyna 1947 p. no 3a-
KoHozaBuoro CeiiMy, NporoJioileHi pe3yabTaTH SIKO-
ro — KOTpi cynepeyusu GakKTUUHOMY CTaHy — NPHU-
3BeJIU 10 IepeMOory TakK 3BaHOro JleMOKpaTU4YHOI0
6J10Ky, 1o ckyaaaasca 3 PPR, PPS, HapoaHoi mapTii
(Stronnictwo Ludowe — SL) i /lemokpaTuyHoi nap-
Tii (Stronnictwo Demokratyczne — SD) (394 mana-
TH), IpYU L1bOMY poJib [los1bcbkOI HapoAHOI napTii 6y-
Jla MapriHasizoBaHa (28 MaHjarTiB).

[HcTuTYyLia HauioHasbHOTO pedepeHAyMYy He
Oy/la KOHCTUTYILiOHaJi30BaHa B OpHWTiHAJbHIN pe-
JAakuii moaoxenb Konctutyuii [losbcbkoi HapogHoi
Pecniy6.s1iku (Polska Rzeczpospolita Ludowa — PRL)
Big 22 nunua 1952 poky. OgHak BignoBizHa HoBe-
Jla, 10 He GyJia HacaiIKOM QaKTUYHOr0 GakKaHHS
HaJlaTu IpoMaZfAHaM IpaBO BUCJIOBJIOBATH CBOIO
BOJIIO 3 IUTAHb, 1|0 MAIOTh KJIIOYOBe 3HAYEeHHA [/
Jlep>kaBH, a OyJia peaklli€lo BJaaJyd Ha aKTHUBi3allito
€KOHOMIUHUX NPO6JIEM JlepKaBH Ta MOB’sI3aHe 3 [[UM
3pOCTaHHA colliaJbHOI HampyXeHocTi’, 6y/a BIpo-
BaJpKeHa Jivlle 6 TpaBHA 1987 poky. BignosigHo o
noJioxkeHb 3MiHeHOI cT. 2 Konctutyuii [THP, 3aiit-
CHEHHH Jiep>KaBHOI BJIaJii TPYAALUMHU NOJIATAN0 Ta-
KO V BHUCJIOBJIEHHI CBOEI BOJIi LIJISIXOM pedepeHay-
my®. BHac/iok NpuitHATHX 3MiH TOro  AHA Ceiim
[THP npuiiHaB 3akoH NpoO CyCHiJibHI KOHCYJbTallii

bilansu, [Referendum of 30 June 1946. An Attempt of Initial Result],
(in:) Referendum w Polsce wspoétczesnej [Referendum in Modern
Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa, 1995. —
P.73.

Paczkowski A., Referendum z 30 czerwca 1946 r. Préba wstepnego
bilansu, [Referendum of 30 June 1946. An Attempt of Initial Re-
sult], (in:) Referen dum w Polsce wspoétczesnej [Referendum in
Modern Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa,
1995. —P. 75.

Jaskiernia ]. Prawnoustrojowe i spoteczno-polityczne doswiad-
czenia referendum z 29 listopada 1987 r. [Legal, Systemic and So-
cio-Political Experience of the Referendum of 29 November 1987]
(in :) Referendum w Polsce wspoétczesnej [Referendum in Contem-
porary Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa,
1995. —P. 86.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” Year LXXV], journals 2. — 2014. — P. 144.
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| CTATTI

Ta pepepengyM (Dz. U. 1987, Nr 14, poz. 82), o pe-
Ty/NI0BaB NPUHIMIK Ta MPOBEJEHHs T0JOCyBaHHA .,
He Bparouuch [0 JeTajbHOrO OOGTrOBOpPEHHs BHlle-
3a3HayeHUX M0JI0KeHb 3aKOHY, C/iJ, 0fHaK BKa3aTHu
— KpiM NpUHIUMITY HEMPOBeAeHHs pedepeHAyMy 3a
MexaMH Kpainu'® — Ha cnenudivne GopMyToBaHHA
yMOB Horo Aii, mo Bifjpi3HsA0TE pedepeHayM Biamno-
BiZiHO 10 3akoHy 1987 poKy Bif rosiocyBaHb, NpoBe-
JleHHUX 33 YUHHMM IIpaBOBUM cTaTycoM. BignmosigHo
Jlo 3MicTy cT. 19 3akoHy, pe3yabTaT pedepeHayMy
OYB 060B’SI3KOBHM, SIKIIIO 32 OJIHE 3 MOZJaHUX pillleHb
MpOroJI0CcyBaJsio 6ijiblie NOJOBUHU TUX, XTO M€ Npa-
BO roJjiocy'l. Takuii BUCOKMIA Topir Heo6xigHOI mij-
TPUMKHM [JI51 OJHOTO 3 BapiaHTiB — Mpo Lie Hiiocs
BXKe IIiJi Yac po6OTH HaJ 3aKOHOM — BHUSIBUBCH 3a-
Ha/ITO KOPCTKUM HaBiThb y peasisax [THP, kosu 6ysa
BUCOKa BiziBigyBanicTs'2. Ha pedepensymi, npusHa-
yeHoMy CeiimoM Ha 29 suctronazaa 1987 poky, 3 no-
CUJIAaHHSIM Ha HeOOXiAHICTb INIM60KUX eKOHOMIYHHUX
pedopM i HeobxiAHICTD leMOKpaTH3alil HOJITUYHO-
ro KUTTS, HeE3BAXKA4HW Ha y4acTb 67,32% THUX, XTO
Mae NpaBoO roJIOCY, Ha KOAHe 3 3allUTaHb He GYJIo
OTPUMAHO Bi/ICOTOK Bi/[TOBi/li, HEOOXiHUHN AJIs AiH-
cHocTi pedepengymy (BignoBigHo 44,28% roJiociB
«3a» i 18,57% roJiociB «mpoTHU» 1110/I0 TOBHOI'O BU-
KOHaHHS NpOrpaMu paJUKaJbHOr0 €KOHOMIYHOrO
nigiiomy, nogaHoi Celimy, Ta 46,29% roJsiociB «3a»,
3 16,48% roJs10ciB «IPOTH» 1[0[0 NTUTAHHS PO JeTi-
TUMHICTb peaJiizanii Mozesi rM6oKoi AeMOKpaTH-
3anil MoJIiITUYHOTO XUTTS, HACTIIKOM sIKOi MaJio Oy-
TH 3MilJHEHHS CaMOBps/yBaHHs, pO3IIMPEHHs NpaB
rpoMajisiH i 36isblIeHHA IXHBOI y4acTi B ynpasJiH-
Hi JlepkaBoro). TakuM 4MHOM, 3aMicTb HaflaHHA Cy-
BepeHy MOXJIMBOCTI pea/IbHOr'0 NpaBa BUCJIOBUTHUCH
II0/I0 HANpsAMY NOJITUYHHUX Ta €KOHOMIYHUX pe-
dopwM, pedepeHsiyM cTaB iHCTpyMeHTaJbHUM ¢aca-
JloM JileMoKparTiits,

J Jabtonski M., Referendum ogdlnokrajowe w polskim prawie kon-

stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 31.
Jaskiernia ]. Prawnoustrojowe i spoteczno-polityczne do$wiad-
czenia referendum z 29 listopada 1987 r. [Legal, Systemic and So-
cio-Political Experience of the Referendum of 29 November 1987]
(in :) Referendum w Polsce wspoéiczesnej [Referendum in Contem-
porary Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa,
1995. — P. 80.

Jabtonski M., Referendum ogdlnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 32.
Jaskiernia J. Prawnoustrojowe i spoteczno-polityczne do$wiadcze-
nia referendum z 29 listopada 1987 r. [Legal, Systemic and Socio-
Political Experience of the Referendum of 29 November 1987] (in:)
Referendum w Polsce wspdtczesnej [Referendum in Contempora-
ry Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa, 1995. —
P. 86.

69

10

11

12

Vavdl OJOHUIIALULOHON DMLOOVh WMMIOHIVANA



TEMA | BEPXOBEHCTBO ITPABA I IO/ BJIAJIU

70

KoHCTUTYLiMHUI 3aKOH MPO B3a€EMHi BifjHOCH-
HU MDK 3aKOHOJABYMMH Ta BUKOHAaBYMMHU OpraHa-
Mu Pecny6uiiku Ilosbia Ta MiclieBoro caMmoBpsiay-
BaHHs (Dz. U. 1992, Nr 84, poz. 426 ze zm.), npui-
HATU# 17 xx0BTHA 1992 poky Ta Ha3BaHUN MaJiorw
KoHcTuTyui€eto, nifTpuMas noJsioxkeHHs KoHcTuTynii
[IHP cTOCOBHO HapoJHOrO roJIOCYBaHHA, NPUCBH-
TUBILU HOMY JI0JJaTKOBO CT. 19, 3rifHO 3 siKol0 pede-
peHayM, iHinidoBanui CeliMmoM a6o Ilpe3uzieHTOM
PII, mo gaie 3a 3rogoto CeHaTy, MOXKe NPOBOAUTHUCA 3
IUTAaHb, 10 MAlOTb 0COGJIMBe 3HAYEHHS JJI JepKa-
BU. Cisip 3a3HauuTH, o TBopLi Manoi KoHcTuTywii,
YCBiJOMJ/IIOI0YH NPO6JIeMH, TIOB’sI3aHi 3 OTPUMAaHHAM
0060B’sI3KOBOr0 pe3ybTaTy pedepeHAyMy BiJNOBij-
Ho 10 3akoHy 1987 poKy SIK yMOBHU MOT0 Aii, SMiHUIHU
BUMOTY Ha «BiJbIIICTb THUX, XTO B3SJIU Y4acThb B ro-
JIOCYBaHHI MpH SABIIi 6iJibIlle TOJIOBUHU THX, XTO MA€E
MpaBo roJIoCy», Jibepasi3ylouu TUM CaMUM Iolepe-
JHi BUMOTH.

[lopanbii pedepeHaymy, BifoMi ik pedepeHy-
MU IPO HaJlaHH#A roJ0CiB, 6y/IM NpoBeJieHi Ha 0CHO-
Bi [10J10’)keHb HOBOI'0 3aKOHY Npo pedepeHAyM, IpU-
wHATOro 29 yepBHA 1995 poky (Dz. U. 1995, Nr 99,
poz. 487 ze zm.). flk pebepeHaAYM LOA0 3araJIbHOTO
BUOOpYOro npasa rpoMasiH, npu3HayeHui [Ipesu-
fentoM PII 29 naucromaga 1995 poky, Tak i roJio-
CYBaHHSA W00 JAefKHUX HaNpPSAMKIB BUKOPHUCTAHHA
Jep>KaBHOT0 MaliHa, MpoBeJieHe 3 iHiniaTuBu CeliMmy
(moctanoBa Big 21 rpyaHa 1995 poky), Biabynucs
18 smtotoro 1996 poky. B 060X BUMmajKax HeJOCTAT-
HA fIBKa BUOOPLIB NepeliKoaja BUSHAHHIO pe3y-
JbTaTiB pedepeHsiyMy 060B’A3K0BUMHUY: yMOBOIO
YUHHOCTI roJjiocyBaHHSl OyJjla y4acTb He MeHIle
14004858 BubGopuis. Ha pedepeHaymi, npusHaye-
HOMy TJIaBOK Jep:KaBH, B34JM y4acTb JIMIIe
9076004 ocib, 3 akux 94,54% BUCJI0OBUIINCA 3a Ha-
JlaHHsI 3arajJibHOr0 BHGOpPYOro npama rpoMajsH. Y
roJiocyBaHHi, iHinjitoBanoMy CeiiMoM, siBKa CTaHO-
Busa 9085145 ocib, 1o, 9k i y BUnaaxky pepepenay-
My, npusHadeHoro IIpesugentom PII, npussesno no

fioro HepificHoCTI!.

13 Referendum w Polsce i w Europie Wschodniej [Referendum in
Poland and Eastern Europe] (ed. M.T. Staszewski, D. Waniek),
Warszawa, 1996. — P. 112.

Jabtonski M., Referendum ogélnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues]. Publ. by “Palestra’, 2003,
issues 5-6. — P. 18.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda), “Ruch Prawniczy, Ekonomiczny i Socjolog-
iczny”, Year LXXVI, journals 2 — 2014. — P. 144.

Gebethner S., Referendum konstytucyjne — uwiktania spoteczne
i prawnoustrojowe [Constitutional Referendum — Social, Legal
and Structural Entanglement], (in:) Referendum konstytucyjne
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KoHCTUTYLiMHUI 3aKOH IpO CHoci6 miaroros-
KU Ta npuiHATTA KoHcTuTyii Pecniy6aiku [losibiia

(Dz. U. 1992, Nr 67, poz. 336 ze zm.), NpUAHATUH 23
kBiTHA 1992 p., nepenb6adaB y TeKCTi cT. 9, a63. 11 2,
1o npotsarom 14 aHiB 3 AHA npuiHATTA HarioHanb-
Holo acaM6Jieero Koncrutyuii PII IIpesugenT PII no-
BUHEH CKJIUKaTH pedepeHAyM NpO 3aTBepKeHHS
OcHOoBHOro 3aKOHYy, BU3HAYMUBIIA KWOr0 JaTOI BU-
XiJHUN JAeHb B MexaX YOTUPbOX MIicsliB 3 JAaTU ro-
JocyBaHHs. BignosizHo 0 nosoxeHs cT. 11, a63. 1
KoncrutyuiiHoro 3akoHy, Koncrutyuisa PII BBaxka-
JIach NPUHHATOI0 Ha pedepeHAyMi, AKILO 6iNbLIICT
BUOOPIiB MPOro/jocyBaju 3a lie. 3a3HayeHe I0JIo-
»KeHH4 CTaJI0 IPUYHUHOI0 JUCKYCII MDXK peJCTaBHU-
KaM{ HayKH{ KOHCTUTYLIMHOrO IpaBa 1040 PO3yMiH-
HA MOHATTA OiJbIIOCTI roJociB, HeOOXiAHOrO A5
3aTBep/keHHa HoBoi Konctutyniil’. Byso 3a3Haue-
HO, 1[0 BiANOBIAHO A0 IOJIOKEeHb CT. 19 3a3Ha4yeHO-
ro Buile KoHcTuTylifiHOro 3akoHy Big 17 *KOBTH#A
1992 poky, pedepeHyM 6YB UNHHUM, SIKILO B HbOMY
6pasio yyacTb 6isblie MOJOBUHU THX, XTO Ma€ Npa-
BO T0OJIOCY — OTXKe, 0JI0XKEHHSI 3aKOHY PO CIoci6
niIroTOBKU Ta NpUUHATTA KoHcTtuTynii PI1 mano 6
NOCUJIATUCS, HAa JYMKY JesKHUX eKCIIepTiB, Julie Ha
po3mo/Aia roJiociB 3a i MpoTH, a yMOBOIO JiMCHOCTI
roJiocyBaHHs GyJia IBKa, 10 NepeBHUILyBaJia M0J0BH-
Hy JItoJiel 3 aKTUBHHUM BUOOpUYKUM IIpaBoM. Tox Take
NI0JIO’KEHHS CIpaBeJIMBO BBa)Kaslacsd HeCAHKLiOHO-
BaHMM. [lo-nepiue, caij 3ragaTy, 1o ct. 11 a63any 1
3akoHy Bif 23 kBiTHdA 1992 poky AisJia paHille, HiX
HopMma Masol KoHcTuTyLii, i TOMy He BHJABal0Ch
MOJIUBUM Nepe6adyuTH MalbyTHbOrO HaNpsAMKY
3akoHoaB4oi po6otu. [lo-Apyre, Ha eTani popmyto-
BaHHS N0JI0KeHb 3aKOHY NP0 CNOCi6 MiATOTOBKU Ta
npuitHATTA KoHcTuTyuii PIT kBopyMm He 6YB BCTaHOB-
JIEeHUH 1iJlecnpsIMOBAHO SIK YMOBa 060B’I3KOBOI cU-
JIM KOHCTUTYLiHOTO pedepeHyMy. Bysio BupiieHo,
110 3aTBepAKeHHA HOBOro OCHOBHOI'O 3aKOHY CyBe-
PEHOM € KJIIDUOBUM MUTAHHSM, a OTKe, pillleHHs PO
NPUHHATTA LIbOr'0 3aKOHY 3 HAWBHUILOI0 I0PUAUYHOIO

w Polsce [Constitutional Referendum in Poland] (ed. M. T. Stasze-
wski), Warszawa, 1997. — P. 94.

Wawrzyniak J., Aksjologia referendum konstytucyjnego [Axiology
of the Constitutional Referendum], (in:) Referendum konstytu-
cyjne w Polsce [Constitutional Referendum in Poland] (ed. M. T. Sta-
szewski), Warszawa, 1997. — P. 195.

Jarosz Z., Prawne problemy referendum konstytucyjnego [Legal Is-
sues of the Constitutional Referendum], (in:) Referendum konsty-
tucyjne w Polsce [Constitutional Referendum in Poland] (ed. M. T.
Staszewski), Warszawa, 1997. — P. 49.

Jabtonski M., Referendum ogélnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
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CMJIOI0, 1110 BU3HAYAE OCHOBM MOJIITUYHOI, COljiaJIbHOI
i eKOHOMIYHOI cHCTeMU JiepXKaBH, TOBUHHI Oy TH MPUH-
HATI aKTUBHUMU IPOMaZiiHaMH, SIKi 6epyThb y4acThb y
Jlep>KaBHUX CIpaBax, i 3HAIOTh PO 3MICT M0JI0XKEHb
KoHcTuTyl1i], 3a 9Ki rOJ10CyI0Th, a He NAaCUBHUMU, HE
3aliKkaBJIeHMMHM B yyacTi y pedepenaymi'®. Ak Bax-
JIUBUW apTyYMEHT Ha KOPUCTb NPUHHATTS TJIyMadyeH-
H4 cT. 11, a63ay, 1 KoHcTuTyiiHoro 3aKoHy npo Bij-
MOBY BiJl yMOBU KBOpPYMyY, 6y/I0 TaKOX BKa3aHO, 1110
iHIIe po3yMiHHA NpuU3Beje L0 NaTOBOI CUTYyalil, B
SIKii BHAC/TiOK HEMOXKJIMBOCTi OTPUMAaTH HEOOXiTHY
SIBKY Ta HeOOOB'S3KOBUH pe3ysabTaT pedepeHAyMy,
KoHcTuTynisa He 6yfe npuilHaATa abo BiAKMHYTa Ha-
pozoM, L0 MOCTAaBUTh MiJ, CyMHIB NOJAJBLLY JOJIIO
3aKoHy, 110 TOTYEThCS Ta MpUNMMaeTbcsa HanioHasnb-
Ho acaM6ieer0’. Y pesynbTaTi ny6.1i4HOro0 06roBo-
peHHd ctaTTA 11 a63an 1 KoHcTUTYLiMHOTO 3aKOHY
Big 23 kBiTHA 1992 poky BBaxkaeTbcs lex specialis
(ceniaIbHOIO HOPMOIO) CTOCOBHO Zi0 CT. 19 a63ar 3
Masoi KoHctuTyuil, i ne — sK CBifYMTh MailOyT-
HE — NpU3BeJIO A0 3aTBepxeHHsd HoBoro OcHOB-
HOTO 3aKOHY.

[licna npuiiHaTTa HanioHasbHOIO acam6Jieero
Koucturyuii PII 2 kBiTHA 1997 poky, [IpeaugenT PII
HaKa3aB MPOBECTH KOHCTUTYLIHHUN pedepeHAyM
25 TpaBHA. IlpaBo y4acTi B roJsiocyBaHHi Masu
28324965 rpomajisiH, iBKa BUbopuiB — 42,86%, 6i-
JbUIICTh yYacHUKIB pedepeHAyMYy, HeobOXigHA AJs
npuiHATTS KoHcTUTy1il, 6y/ia BCcTaHOBJIEHA Ha piB-
Hi 6 069 896 oci6. 3a npuitHATTS OCHOBHOTO 3aKO-
Hy mporoJiocyBasii 6 398316 oci6 3 aKTUBHUM Ipa-
BOM TroJiocy, wo cTaHoBuwao 52,7% Bubopuis,
5571439 (45,8%) BubopuiB npoty, a 170035 roJo-
CiB BBaXKaJIUCsl HeiCHUMMU. Y CBIiTJIi BUII|eBUKJIa/e-
HUX BUCHOBKIB HamioHa/ibHOI BUGOpYOi KoMicil i micsis
TOTO, 1K BepX0BHUM cy/, 3asiBUB PO JiNCHICTb POBe-
neHoro pedepenaymy, [IpesuaenT PII mignuca KoH-
crutynio 16 sunas 1997 poky?’. OcHOBHUI 3aKOH
HabyB 4YMHHOCTI 17 >k0BTHA 1997 poky, fo n'aToi piu-
HULi NpUAHATTA Manoi KoHctuTynil.

Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 60.
Gebethner S., Referendum konstytucyjne — uwiktania spoteczne i
prawnoustrojowe [Constitutional Referendum — Social, Legal and
Structural Entanglement], (in:) Referendum konstytucyjne w Polsce
[Constitutional Referendum in Poland] (ed. M. T. Staszewski), War-
szawa, 1997. — P. 122.

Sarnecki P, Ustawa z dnia 14 marca 2003 r. o referendum ogoél-
nokrajowym na tle Konstytucji RP [The Act of 14 March 2003 on
National Referendum on the Background of the Constitution of the
Republic of Poland], “Przeglgd Sejmowy” 2003, issue 3. — P. 12, 21.
Jabtonski M., Referendum ogélnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues] Publ. by “Palestra’, 2003,
issues 5-6. — P. 12.
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| CTATTI

HALIOHAJIbHU# PEGEPEHIYM
Y CBITJI OJIOXKEHD KOHCTUTYLII PIT
BI/1 2 KBITHSI 1997 POKY TA 3AKOHY
BI/I 14 BEPE3HS 2003 POKY

Hapasi nuTaHH#, noB’sA3aHi 3 iHCTUTYyLi€0 Ha-
1[ioHa/JIbHOTO pedepeHAyMY, PeryalTbcsa CT. 125,
cT. 90, a63. 3, Ta cT. 235, a63. 6 Konctutyii PII. 3rigHo
3 [0JIOXKEHHSAMH TeplLIoro 3 BUllle3a3HauYeHUX I10JI0-
>KeHb, IKi 3arajioM peryJolThb NpeJMeT i OCHOBU Op-
raHizarii rosiocyBaHHs, HallioHaIbHUH pedepeHAyM
MOXe MPOBOAUTHUCS 3 MUTaHb, L0 MAIOTh 0COOJIMBE
3HauyeHHs JJ14 Jiep>KaBH, a Cy6’eKTaMH, YIIOBHOBaXKe-
HUMHU Ha roro ckaukaHHs, € Ceiim PII Ta [IpesugeHT
PII, micsig orpuManHs 3rofy CeHaTy (Taka HOpMa BU-
3HAETHCA JeIKUMU IpeICTaBHUKAMU HAYKU KOHCTHU-
TynifHOro npaBa o6MexXeHHSAM cBo6oau [1aBu nep-
’aBu y peasisallil KOHCTUTYIiIHHUX npeporaTus)?l.
Cutizg 3a3HaUMTH, 0 HeTOYHA pefakyia Koncturynii
oo npegMety pedepeHIyMy NPOBOKYE KPUTHUKY
JIOKTpUHU. BkasyeTbcs, 10 Ha pedepenayM, nepes-
6ayeHU y cT. 125 OcHOBHOTO 3aKOHY, MOXKYTb Oy THU
BUHECEHI JIMIIIe 3araJibHi MUTaHHA, 9Ki «6e3 3aMmilleH-
HA AiSIMU KOMIIETEHTHUX JIepKaBHUX OpPraHiB MalOTh
BU3HAYATH Mi3HINIMN 3MICT [il, 3AiiCHEHUX LIMMHU Op-
raHamu»>2, KoHcTUuTyLiHA pefaKLis «IUTaHHS, 1110
Mae 0co6/1MBe 3HAYeHHs [JJ1S Jep)KaBU» — lie 3ara-
JIbHE NOJIOXKEHHS], sIKe MOKe Oy TH BaXKKO iHTepIpeTy-
BaTH B KOHKpPETHUX BUINaJKax. TUM He MeHL, IpeJ-
MeT HallioHaJibHOTO pedepeHAyMYy 3a cT. 125, 6e3-
YMOBHO, He MOX€ CTOCYBaTHUCh TIJIbKU ME€BHOI KaTe-
ropii rpoMazisiH abo YaCTUHU TEpUTOPIi AepkaBu —
TOGTO He CTOCYBAaTUCh JeP>KaBU B LIIJIOMY; TaKi MHU-
TaHHS He BIIMCYIOThCA B [lepeJliK, AKUK MOXKHa BifjHe-
CTH 1,0 BOJIi CyBepeHa, BUCJOBJIEHOI B I'OJIOCYBaHHI
Hapoay?.

06uABI MajaTu NMpUHAMAlOTb BUILE3TaJaHi 1o-
CTAHOBHU abCOJIIOTHOIO GI/IBIIICTIO TOJIOCIB, 3a HasAB-
HOCTI NPUHAWMHI I0JIOBUHHU BCTaHOBJIEHOI 3aKOHOM
KiJIbKOCTi fenyTaTiB ab6o ceHaTopiB. PedepeHaym €
000B’sI3KOBUM 33 YMOBH, 1110 B r0JIOCYBaHHI 6epyTh
y4acTb GiJibllle OJIOBUHU THX, XTO Ma€ IMPaBo roJjo-
Cy, TOAi sIK 10r0 YUHHICTh — K i y BUMIaJKy napJa-

23 Winczorek P, Kilka uwag o polskich referendach [Some Remarks on
the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjologic-
zny” Year LXXVI, journals 2 — 2014. — P. 149; Garlicki L., Uwagi do
art. 125 [Comments on Article 125], (in:) Konstytucja Rzeczypos-
politej Polskiej. Komentarz [The Constitution of the Republic of
Poland. Commentary], Publ. by Wyd. Sejmowe, Warszawa, 2001. —
P.5.
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MEHTChKHUX i IPe3UJeHTChbKUX BUBOPIB Ta BUOOPIB 70
€BpOINENCbKOro NnapJjaMeHTy — MiATBepAKY€ETbCA
BepxoBHUM cyzoM.

Ct. 90, a63an 3, cdopMyIbOBAHHUH TBOPIAMU
KoHcTuTy1ii A1 moTpe6 Mail6yTHBOIO MpOIlecy €B-
pormneicbKoi iHTerpatii, nepeabaJae, 1o 3roja Ha pa-
Tudikalio MiXKHapoJHOTO JOroBopy, SKUM Pecny6-
jika Ilosbima nepefiae MixkHapoAHiM oprasisarnii 4u
Mi>KHapOJHOMY OPTaHOBi KOMIIETEHLiI0 Jep>KaBHUX
OpraHiB y NeBHUX NMTAHHAX, MOXKe HaJlaBaTUCA LLJId-
XOM MPOBeIEHHSI HallioHaJIbHOr'O pedepeHayMy Bij-
noBigHo o cT. 125 Koncrurynii**. Lle moJyioskeHHs
6y/10 BUKOpUCTaHe [Jisl IpoBeJleHHs pedepeHAyMy
npo NpUEAHAHHS, 110 NiATBepAKy€e BcTyn Pecny6.i-
ku [lonpma o €Bponericbkoro Coro3y, opraHisoBa-
Horo 7-8 yepBHs 2003 poky.

Ct. 235, a63a1;, 6 OCHOBHOTO 3aKOHY CTOCYEThCS
KOHCTHUTYLIHHOTr0 pedepeHayMy, 1110 MAa€E TPOXH Bij-
MiHHUHM XapaKTep BiJi KJaCUYHOTI0 HaLiOHAJbHOIO
pedepenaymy. KoHcTUTYLIMHNN pedepeHayM Moxe
CTOCYBATHUCA 3aTBepPKeHHA 3arajJlbHUM T0JIOCYBaH-
HSIM JIMIIIe 3MiH, BHECEHUX /10 MM0JIoXKeHb Po3ainiB I —
«Pecny6.tika», Il — «CB060/1M, MpaBa i 060B’I3KH JI10-
JVHY i rpoMajisiHiHa», a TakoK XII — «3mina KoH-
CTUTYLii». Y BUIIAJKy KOHCTUTYLiiHOrO pedepeHy-
My pi3HMILf NOJATa€ K y Cy6’eKTi, 110 iHiLit0€E roJo-
CyBaHHs HApPOJHUX JilenyTaTiB — rosiosi CelMy, Tak i
B rpymi cy6'eKTiB, SIKi MalOTh MPaBO CKJUKATH HOrO0:
BiamoBiAHO o cT. 235, a63al 6 y 3B’A3Ky 3i cT. 235,
a63a1n; 1 OcHOBHOTO 3aKOHY, JIETITUMHICTb 3a6e3me-
4yyioTh: 1/5 cTaTyTHOro ckJiaay maJjaTH JleNyTaTiB
(92 penytartu), Cenart i [Ipesugent PII, mo AiloTh
npoTAroM 45 J1HIB 3 ZiHSA NPUHHATTSA 3aKOHY PO BHe-
ceHHd 3MiH 1o Konctutynii CenatoM. BaxxiiuBo Bifi-
3HA4UTY, 10 rosoBa CeliMy He Ma€ NpaBa Ha BiJIbHY
OLIiHKY Mi/ICTaB TAKOI'0 CKJWKaHH, 3TiJHO 3 KOHCTH-
TYL[iHHUMU HOPMaMH, y pa3i iHiliaTUBHU 111010 Mpo-
BeJleHHs pedepeH/iyMy YIIOBHOBa)KEHUM CYO'EKTOM,
cnikep «HeramHo CKJIMKae» pedpepeHAyM NpOTAroM
60 fHIB 3 gaTH moAaHHs 3asBu2°. CJIiZ TaKoX 3a3Ha-
YUTH, 10 HA BiZAMiHY BiJ HallioHa/sbHOTO pedepeHay-

24 pitat M. Referendum ogdlnokrajowe w procesie integracji Polski z

Unig Europejska [National Referendum in the Integration Process
of Poland with the European Union], “Studia Iuridica Lublinensia”,
2004, vol. 3. — P. 153; Dubicka A., Uwagi o ustawie z dnia 14 marca
2003 r. o referendum ogolnokrajowym w Swietle prac nad jej pro-
jektem [Comments on the Act of 14 March 2003 on the National
Referendum in the Light of Work on its Draft], “Acta Universitatis
Wratislaviensis”, Przeglqd Prawa i Administracji, 2004, issue 63. —
P. 80.

Rytel-Warzocha A. Zarzadzanie referendum ogdlnokrajowego
przez Prezydenta RP [Ordering National Referendum by the Presi-
dent of the Republic of Poland], (in:) Referendum ogélnokrajowe
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My 3 NUTaHb, L0 CTAHOBJATbL OCOGJHUBHUU iHTepec
JUISl lepKaBy, KOHCTUTYLIMHUN pedepeHAyM € YMH-
HUM He3aJIeXKHO Bif sfiBKU: 3MiHM g0 KoHcTutynii
BBaXKAIOTbHCSI NPUUHATUMH, SIKIIO GUIbIIICTD BUGOD-
1iB mporoJiocyBana «3a»2%. lla npoueaypa cnpsiMoBa-
Ha Ha Te, 06 TpaHcpopMalisa 3MicTy OCHOBHOTO
3aKoHy 3aJs1eXaJia Bif BOJIi poMa/isiH, 3alliKaBJIeHUX
y HalpsiMi IpaBOBHUX 3MiH, a He 6JI0KyBaJlachb MacuB-
HICTIO YaCTHUHHU eJIeKTOpaTy.

KoHcTuTynida feseryBasa eTajibHe BperyJo-
BaHHS NMUTAaHb, IOB'A3aHUX 3 MiJrOTOBKOIO, IpOBe-
JIeHHSIM Ta BCTAHOBJIEHHSIM pe3yJIbTaTiB pedepeHay-
My, 3aKOHY. BiilOBiZHO 0 YUHHOTO 3aKOHOaBCTBA
(2018 pik) ne IHCTUTYT BperyiboBaHUN 3aKOHOM
Bix 14 6epesHs 2003 poky npo HalioHaabHUH pede-
peHzyM.

BignosigHo o 3micTy cT. 3 a63amu 1 i 2 3akoHy
npo pedpepeHayM, sKi AyOJIOIOTH MMOJOKEHHS CT. 62,
a6sanu 1 i 2 Koncrutyuii PII, rpomagsauu [losbuii,
SIKMM Halni3Hille y JleHb roJI0CyBaHHS BUIIOBHUTBCS
18 pokiB, MalOTh IpaBo 6paTH y4yacTh y [0J0CYBaHHI.
[lepesik no36aBJieHHs paBa rojocy Ha pebepeHay-
Mi BKJIIOYA€ BUNAJKU 11036aBJIeHHS I'POMaITHCbKUX
a60 BUGOPYHX NpaB Ta BTPATH Ai€3aTHOCTI Ha Mij-
CTaBi IOPUAUYHO 0O60B’I3KOBOTrO pillleHHs cyAy. BapTo
3ayBaxkuTH, o KoHctutynia PII Hagae rpoMagsgaHaM
npaBo «6paTH ydacTb» y pedepeHyMi, a He MPaBo
«Ha pedepeHayM». OcTaTO4YHe pillleHHS 110/10 MPeJ-
MeTYy roJIoCyBaHHs, Horo AaTH abo BigXWUJIeHHs 3as-
BU I'POMa/ifiH HaJIeXKUTb NPeACTaBHULLKOMY OpraHy.
lle mpoBOKy€ 3ayBakeHHs LOA0 HAMiBOPSAMOro Xa-
pakTepy HalioHaIbHOro pedepeHayMy?’, o NPosAB-
JIIETbCA Y HE3JaTHOCTI cyBepeHa epeKTUBHO iHiLi-
toBaTu pedepensiym?®, [lpo Heoxodye cTaBJeHHSA 3a-
KOHO/IaBIsl /10 iHCTpyMeHTIiB 6e3nocepeHboi y4acTi
rpoMajJiiH y MpoLeci Jep>XaBHOTO YIpaBJiHHA, 110
HeraTUBHO BIIJIMBAa€ Ha BUKOPUCTAHHSA iHCTpyMeH-
TiB npaAMOl AeMOKparTii, CBiAYUTH TAaKOX BifCyT-
HiCTb 060B’sI3KOBUX pedepeHyMiB y MOJIOKEHHSX
OCHOBHOI'0 3aKOHY Ta N036aBJIEHHsI CyBepeHa mpa-
Ba 6paTu y4acTb y NpOBaJpKeHHi, CHPSMOBAaHOMY Ha

w Polsce. Wybrane zagadnienia [National Referendum in Poland.
Selected Issues], Publ. by the Gdarisk University, 2016. — P. 13.
Grabowska M., Polska ustawa o referendum ogé6lnokrajowym (ref-
erenda akcesyjne) [Polish Act on National Referendum (Accession
Referenda)], “Studia Europejskie’, 2003. — P. 104.

Jabtonski M., Referendum ogdlnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues] Publ. by “Palestra’, 2003,
issues 5-6. — P. 12-13.

Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 8.
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BHeceHHd 3MiH A0 KoHctutynii PII: rpomagsaHu He
MaloTh Hi IpaBa HapOAHOI KOHCTUTYIiHMHO] iHiliaTH-
BH, Hi MOXXJIMBOCTI iHillitoBaTH pedepeHIyM Mpo 3a-
TBepPKeHHH 3MiH>.

[osiocyBaHHA MOXKe MPOBOAUTHUCS NPOTATOM OJi-
HOT'0-ABOX JHIB — y IepIIOMYy BUNAAKY — Y BUXIJ-
HUH JleHb, y APYTOMYy — TaKOX 3a [leHb 0 1|bOTO.
OfHoAeHHe roJiocyBaHHA Bif6yBaeThcs 3 6:00 g0
22:00, a ;BOIEHHE TOJIOCYBaHHS Bi/|0yBa€eThcs 3 6:00
Jo 20:00 moH4. l'ostocyBaHHS Ha pedepeHyMi po-
BOJIMThCSI HA BUOGOPYMX AITbHUIISAX KPaiHHU, TOGTO Ha
MOCTIHHUX AiNBHUIAX, BU3HAaYeHUX Ha MiAcTaBi mo-
JioxeHb Bubopdoro kogekcy Bif 5 ciuna 2011 poky,
Ta Ha OKpeMHUX JiJIbHULAX, CTBOPEHUX B JIIKapHAX,
yCTaHOBAaX COLiaJIbHOTO 3abe3neyeHHs, eHiTeHIiap-
HUX YCTaHOBax, yCTAHOBAX IoOIepeAHbOT0 CJIiJCTBa
Ta YB'I3HEHHS i 30BHILIHIX AIIbHULAX AJS MOJbCh-
KHUX TPOMA/IsiH, SIKi Tepe6yBaloTh Ha MOJIbCbKUX MOP-
CbKHX Cy[IHaX, a TaKO> Ha BUOOPUMX JiJIbHULSIX, CTBO-
peHux Juid rpoMajsH [losbli, ki nepebyBaTh 3a
KOpZAoHOM. TakoX J0MyCKaETbCsA CTBOPIOBATHU BUOOP-
4y AiJIBHULIO B CTYAEHTCbKUX IYPTOXKUTKAX abo ix-
HiX KOMIIJIEKCaX, AKI10 B leHb [0J10CyBaHHSA NPUCYT-
Hi moHaimeHIie 50 oci6, ki MalTh MpaBo 6GpaTu
y4acTb y pedepeH/iyMi, a peKTOp 3akJaZy BHULL0I OC-
BiTH, 110 KepYE CTYAEHTCbKUM T'YPTOXXKUTKOM, MOiH-
dopmMoBaHuUil npo 1e.

3akoH nepej6aya€e TPUPiBHEBY CUCTEMY KOMIIe-
TEHTHUX OPraHiB y ClpaBax HallioHAJIbHOTO pedepeH-
nymy: HanioHasibHa BU60OpYa KoMicis, BUGOPUi KOMi-
cil Ta oxkpyxHi BUGOpUYi KoMicii a1 mpoBeaeHHS
pedepenaymy.

lleHTpanbHUM BUGOPUMI OpraH BifnoBiJae 3a
opraHisalilo Ta NpoBeAeHHs pedepeHAYMY, 30Kpe-
Ma: 3JiliCHIOE HaIvIsA/J 3a NiZiIroTOBKO pedepeHayMy
Ta JOTPUMAHHAM NpaBUJI, 110 PEryJI0I0Th HOro BU-
KOHAHHS, po3’siCHEHHS CIoco6y ToJIoCyBaHHS, po3-
VISIZ, CKapr Ha Jis/IbHICTD 4JieHiB BUOGOPUYMX KOMICIiH,
niroOTOBKY 3BITiB Npo mepe6ir rojocyBaHHs; a Ta-
KO Hajlae My6J/iyHUM A0CTyn 0 pe3ysabTaTiB pede-
peHAyMy Ta oroJiomye ix y OdinifiHomy BicHUKY Pec-
ny6Jiku I[Moabma.

Jlo 3aBJlaHb 4JieHiB BUGOPYUX KOMICiH, 1110 Ha-
JiexkaTb o chepH ix KoMneTeHLii, HaJexKaTb: 3abe3-

29 Uziebto P, Zarzadzanie referendum ogélnokrajowego na wniosek

grupy wyborcow [Ordering National Referendum, at Request of
Voters’ Group], (in:) Referendum ogo6lnokrajowe w Polsce. Wyb-
rane zagadnienia [National Referendum in Poland. Selected is-
sues]. Publ. by the Gdarisk University, Gdansk 2016. — P. 35,
Kozietto T,, Ogdlnokrajowa obywatelska inicjatywa referendalna w
Polsce, [National Civic Referendum Initiative in Poland], “Polityka i
Spoteczeristwo’, 2010, issue 7. — P. 113.
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leyeHHd — y ChiBIpali 3 TepUTOpiaJIbHUMU oOpra-
HaMH{ CaMOBPSA/lyBaHHS1 — HaJIeXKHOI NiATOTOBKU Ta
npoBeJieHHS pedepeHyMy, epeBipKa Ha BiJmoBij-
HICTb N0JIOKEHHAM 3aKOHY Npo pedepeHAyM Jislib-
HOCTI OKPY>KHUX KOMICIll Ta po3I/Isifi CKapr Ha IXHIO
JiSIIbHICTb, HaZJAHHS OKPY>KHUM BUOOPYUM KOMici-
sIM 6loJIeTeHiB, BUSHAUYEHHS Pe3yJbTaTiB roJoCyBaH-
He Ta iX nepejayi Ao HanioHasbHOI BUG0pY0i KOMicii.

OkpyxHi KoMicii fy1g pedepeHlyMy NpU3Haya-
I0ThCA CiJIbCBKUM, MiCbKHUM T'0JIOBOIO 3 0Ci0, AKi Ma-
I0Tb IPaBO Ha y4acTb y pedpepeHAyMi, NOCTiHHO Npo-
JKUBAIOTh Ha TepuTopii rMiHy, y ckaaai: 4-8 oci6 y
pasi o4HOJleHHOT0 ToJ0CyBaHHs, i 6-10 y BUnagky
JIBOJIEHHOTO roJiocyBaHHs. B 060x cuTyanuisix ofHa
0c06a, 3a3HauyeHa BUKOHABYMM OpPraHoM rMiHH, J0-
JaTKOBO MpU3HaYeHa B CKJIaJ, OKPY>KHOI KOMIcil: fJid
MOCTIHHUX BUOOPUUX AiJNBHULL — 3 MiCIeBUX Jep-
J)KaBHHUX CJYKOOBIIiB, @ y BUNIAAKy OKPEMUX AiJb-
HUIb, CTBOPEHUX Y JIIKapHAX, yCTAHOBAX COLliaJIbHO-
ro 3abe3nevyeHHs, B'I3HULAX, C/1iA4UX i30/15TOpax Ta
CTY[IeHTCbKUX TYPTOXKUTKAX — 3i CIYKOO0BLIB IUX
ycTaHoB. OKpy>kHi KoMicii HecyThb BiiTOBijaIbHICTh
3a MPOBEeJIEHHS r0JIOCYBaHHS, 3ab6e3ne4yeHHs JOTPU-
MaHH{ N0JIOXKEeHb 3aK0oHYy npo pedepeHAyM y yac i
Miclie r0JI0CYBaHHS, BU3HAYEHHA pe3y/bTaTiB roJio-
CyBaHHA Ha OKpy3i Ta ONpUJIIOAHEHHA Ta Nepejadi
MIPOTOKOJIy F'0JIOCYyBaHHA KOMIIETEHTHOMY 4YJIeHY BU-
6opyoi KoMici.

Sk yxe 3a3Havasiocsl BUlle, pedepeHayM 3 MU-
TaHb, 110 CTAHOBJIATh OCOGJUBUM iHTepec A/ Jep-
»KaBH, CKJIUKaeTbcs CeiiMoM a6o [Ipesugentom Pec-
ny6siku [losbia 3a 3rofoto0 CeHaTy.

BapTto 3a3HauuTy, o CeilM, NpUiiMaryu pillieH-
HA NP0 BiiHECEHHH JAHOTO NUTaHHA [0 3arajbHOr0
COJIOCYBAHHS, MOXe JifiTH 3a BJIACHOIO iHIliaTUBOIO
a6o 3a nofaHHaM Pagu MinicTpis, Cenary i rpynu 3i
moHaimene 500 000 rpomansiH. BaxiuBo 3ayBa-
KUTH, L0 TaKe NOJaHHS YIOBHOBA)KEHOI 0COOOM0
(i3 3a3HayeHHAM MPONO3UILi} 100 NUTaHb abo Ba-
piaHTiB pillleHHA y PO3IJISHYTOMY BUIIaAKY Ha pede-
peH/IyMi) He 03Ha4Ya€ — Ha BiIMiHy BiJj KOHCTUTYIIi}-
HOTO pedepeHyMy — 3060B’s1I3aHHS IPU3HAYATH pe-
depenaym®’. ¥ pasi Bigmosu CeliMy npusHayaTH Ha-

30 Grabowska S., Inicjatywa ludowa w sprawie przeprowadzenia og6l-
nokrajowego referendum wptywajgcego na ustawodawstwo (na
przyktadzie uregulowan szwajcarskich, wtoskich i polskich [The
People's Initiative for a National Referendum Affecting Legisla-
tion (Examples of the Swiss, Italian and Polish Regulations), “An-
nales Universitatis Mariae Curie-Sktodowska” 2003/2004, issue
50.— P.72; Winczorek P, Kilka uwag o polskich referendach [Some
Remarks on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny
i Socjologiczny” Year LXXVI, journals 2 — 2014. — P. 151.
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nioHasnbHUM pedepenaym, cuikep Ilanatu 3060B's-
3aHUH MOBIJOMUTHU NPO Lie Cy6’eKTa noAaHHs. BapTo
TaKOXK HiZIKpPEeC/IUTH, 110 OAAaHHS Npo pedepeHyM
3 KOHKpPeTHOr0o MUTaHHS, 10JaHe rpoMaJgsHaMu, He
MOXe CTOCYBAaTHCSl NMUTaHb, IOB'SI3aHUX 3 JlepKaB-
HOI0 000POHOI0, aMHiCTi€l0 Ta AOXO/JaMH Ta BUTpa-
TaMH Jlep>KaBH, 30KpeMa NoZaTKaMH Ta iHIIUMH Jiep-
*aBHUMH 360pamMu’! (po JeTanbHy MpoLeaypy, o
CTOCYETbCA MOJAHHA IPyNHU FPOMajsAH Ipo NpoBe-
JleHHs HallioHaJIbHOTO pedepenaymy)>?,

Y pasi pedepenaymy, npusHadeHoro IIpe3uaeH-
ToM PII, ['lnaBa fep>xaBu npepcrasiisie CeHAaTy NUTaH-
Hs1 260 BapiaHTH BUpIllleHHS Ta AaTy HOr0 BUKOHAH-
Ha°3, a Apyra nasaTa napJiaMeHTy IpUiMae pilleHHs
PO ro/JI0CYyBaHHA abo BiIXUJIeHHSI HOr0 NMPOTATroM
14 pgHiB 3 [HA NoJaHHA NpoeKTy pimeHHs [Ipe3u-
nenTa PI13%,

Ak y Bunazxy pedpepenaymy, npusHadeHoro Cei-
MOM, TaK i IpY roJI0CYBaHHI, NpoBeJeHOMY 3 iHillia-
TUBHU [J1aBU JepkaBy, NOCTaHOBA abo pillleHHA Y
CIIpaBi IOBUHHI MiCTUTHU: IpaBOBi NiZicTaBy AJid N1PO-
BeleHHs pedepeHAyMy, NMpono3ulii 1o/0 NUTaHb
a6o BapiaHTiB BUpillleHHs, ATy TOJIOCYBaHHS Ta Ka-
JIeH/lap 3aX0/iB, MOB’A3aHUX 3 pedepengymMom>>, Biz-
MOBiZHO J10 TOJIOXKEeHHS CT. 65 a63ar 4 3aKoHY Bif,
14 6epe3ns 2003 poky, pedepeHAyM NPOBOAUTHCA He
nisHime Hix 4epe3 90 fHIB 3 MOMEHTY OrOJIOILIEHHA
noctaHoBU Ceiimy PII abo pimenns [IpesuaenTa PIL
Ak yxe 3a3Havas0cs, pe3yabTaT pebepeHAyMy 3 MU-
TaHb, 10 MAalOTb 0COGJIMBE 3HAYEHHS [IJIS lep>KaBH,
€ 060B’A3KOBUM, SIKII[O B HbOMY B3$JIU y4aCTh 6iJib-
11e NOJIOBUHU THUX, XTO Ma€ NpaBo roJsocy. € Y4uMochb

31 Grabowska S., Inicjatywa ludowa w sprawie przeprowadzenia
ogolnokrajowego referendum wptywajacego na ustawodawstwo
(na przyktadzie uregulowan szwajcarskich, wtoskich i polskich
[The People's Initiative for a National Referendum Affecting Legis-
lation (Examples of the Swiss, Italian and Polish Regulations), “An-
nales Universitatis Mariae Curie-Sktodowska” 2003/2004, issue
50.—P.53.

Mordwitko J., W sprawie trybu postepowania Sejmu z wnioskiem

grupy obywateli o przeprowadzenie referendum ogdlnokrajowe-
go [On the Procedure of the Sejm with the Request by a Group of
Citizens to Hold a National Referendum], “Biuletyn EiOP” 2000, is-
sue 1. — P. 94.
Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 8.

Rytel-Warzocha A., Zarzadzanie referendum ogdlnokrajowego
przez Prezydenta RP [Ordering National Referendum by the Presi-
dent of the Republic of Poland], (in:) Referendum og6lnokrajowe
w Polsce. Wybrane zagadnienia [National Referendum in Poland.
Selected Issues], Publ. by the Gdansk University, 2016. — P. 26.
Wrzalik M., Zarzadzenie referendum ogo6lnokrajowego przez
Prezydenta RP w sprawach o szczegélnym znaczeniu dla panstwa
(wybrane problemy) [Ordering a National Referendum by the
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iHIIMM HaTOMICTh BUpillIaIbHU I XapaKTep IJ1e6iCLUTY:
BiH Ma€ Miclie, K10 Ha MOCTaBJIEHE 3alIUTaHHs Oib-
HIiCTh BiJAMOBiJled y MiMCHUX GIOJIETEHSAX OYJI0 «3a»
YU «IIPOTHU», a60 SKIIO OAUH i3 3aIPONOHOBAHUX Ba-
piaHTIiB OTpHUMY€E HANOIMBIIY KiJIBKICTB AIICHUX TOJIO-
ciB®®. 060B’A3K0BUI1 pe3ynbTaT pedepeHayMmy 3060-
B'AI3Y€E Jlep>KaBHI OpraHy HeraliHO PUMHATH HeobXif-
Hi HOpMaTHBHI akTH abo 3JiNCHUTH iHi Ail, He mi3-
Hile Hixk yepe3 60 AHIB 3 HS OroJI0LIEHHS PillleHHS
BepxoBHoro Cyay npo BU3HaHHS pe3yJbTaTiB pede-
peHaymy y XKypnani 3akoHiB PII. 3a3HayaeThbcs, 110
1ie 30060B’s13aHHS, 30KpeMa, IOKJIaJAAEThCSA Ha OpraHu
BJIa/IY, KOHCTUTYLilHI 3aB/JaHHSA | KOMIleTeHLii IKUX
CTOCYI0ThbCS jaHoi KaTeropii cnpas®’. Ciig migkpec-
JIUTH, 110 Yy pa3i HeBUKOHAHHS BUIL€3ralaHOro 3060-
B’sI3aHHS IPaBOBI HaC/iZIKK He nepeA6adeHi: y Hay1li
KOHCTUTYLIHOI0 IpaBa BUCJIOBJIIETHCA IYMKa, 110
3a6e3mnedyeHHs BiZnoBigabHOCTI 32 HEBUKOHAHHS
060B’s1I3KOBOTr0 pe3y/bTaTy pedepeHAyMy MOXKJIUBE
JiMllle BUOOPLUSMHU Y XOA1 HAaCTYNHUX BUOOPIB; CcTO-
coBHoO [Ipe3usienTa Takox y ¢popMi 3/iiCHeHHS KOH-
CTUTYLilHOI BigmoBizanbHOCTI®®, ika — 3Bakaroum
Ha 3aHa/To 3arajibHe BU3Ha4YeHHs 3000B’s1I3aHHS BU-
KOHaTH 060B’A3KOBUI pe3y/bTaT pedepeHaymy ’, i
dopMy MoJIbCbKOT MO/IeJ1i MPOBa/PKEHHS Y CIIpaBi mpo
KOHCTUTYLiliHi NIpaBONOpPYILIeHHS — He AyxKe UMo-
BipHa.

BigMiHHOCTI, MOB’s13aHi 3 MpoLeypoto NpoBeieH-
Hsl pedepeHyMY 111040 HAaJlaHHS 3roAu Ha paTudika-
L[iI0 MD>KHapOJHOTO JOT0BOPY, 3a3Ha4yeHoro y cT. 90,
a63. 3 Konctutyuii PII, perynotoTbcs po3ziiom 9 3a-
KoHy npo pedpepenaym*’ (BigMiHHOCTI 1010 KOHCTH-

President of the Republic of Poland on Matters of Special Impor-
tance to the State (Selected Problems)], “Przeglad Prawa Konsty-
tucyjnego”, 2017, issue 4. — P. 35.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” Year LXXVI, journals 2 — 2014. — P. 153.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” Year LXXVI, journals 2 — 2014. — P. 154.

Skotnicki K., Opinia dotyczaca wniosku obywatelskiego o podjecie
przez Sejm uchwaly w sprawie przeprowadzenia referendum
ogdlnokrajowego w sprawie zmian w ustroju Rzeczypospolitej
Polskiej [Opinion on a Citizen's Request to the Sejm to Adopt a
Resolution on Holding a National Referendum on Changes in the
Political System of the Republic of Poland], “Przeglad Sejmowy”,
2005, issue 3. — P. 117.

Rytel-Warzocha A., Zarzadzanie referendum ogdlnokrajowego
przez Prezydenta RP [Ordering National Referendum by the Presi-
dent of the Republic of Poland], (in:) Referendum ogélnokrajowe
w Polsce. Wybrane zagadnienia [National Referendum in Poland.
Selected Issues], Publ. by the Gdansk University, 2016. — P. 28
Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 14.
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TyLifiHOro pedpepeHIyMy Bxke 06roBOpPIOBAJIUCS B MO-
nepe Hii yactuHi niei crarTi). [Ipo nignucanHsa Mix-
HapO/HOTO JI0T0BOPY, 3TiAHO 3 AKKUM Pecny6.ika [lo-
JIblIIA Mepejiasia MiXKHapoAHINA opradizanii abo Mix-
HapoAHOMY OpraHy KOMIIETEeHLil0 Jlep>KaBHUX Oopra-
HiB y meBHUX NMUTAHHAX, noBigomJse [IpeM’ep-mi-
HicTp losoBi Ceiimy. 3rofa Ha paTudikaLilo Takol
yroAu Moe 6YTHU BUpa)keHa NapiaMeHTCbKUM LJIf-
XOM, LISIXOM NPUHHATTSA 3aKOHY B 060X NajaTax 6ib-
nricTio y 2/3 roJiocis, 3a MpUCyTHOCTI MpUHANMHI Mo-
JIOBUHHU BCTAaHOBJIEHOI 3aKOHOM KiJIbKOCTI JleNyTaTiB
YU CEHATOpiB ab60 Ha HalioHaJbHOMY pedepeHAyMi.
Cnoci6 HafaHH4 3roAH BU3HaYaeTbca CeMOM IocTa-
HOBOI0, MPUUHATOK abGCOIOTHOIO GiJIbIIICTIO TOJIO-
ci*!. Cy6’ekTaMu, ymoBHOBaXeHUMH IPU3HAYATH pe-
bepenaym, sk Lie nepefbadeHo 3akoHOM, € CeliM Ta
[Tpesupent PII 3a 3rogoto CeHaTy. AKiio opranom, 1o
iHinitoe rosiocyBaHHs, € CeiiM, Tpeba 3ayBaXKUTH, 1[0
[lasnaTa 3060B’13aHa NPUIUHATH OKPeMy NOCTAHOBY 3
[IbOI'0 MUTAHHA — JisJIbHICTD, IOB’I3aHa 3 BU3HAYEH-
HSIM CIIOCO0Y MOro/PKeHHs Ha paTyikalito Mi>kHapo-
HOTO JIOTOBODY, € HeJocTaTHbo 2, BapTo mizkpecu-
TH, [0 Ha BiAMiHY Bif pedepeHAyMy 3 NMUTaHb, 1110
MarTb 0CO6JIMBe 3HAYEHHS [JIJIs1 JiepKaBH 3a cT. 125
KouctuTtyuii, Celim po3risijiae 1je NUTAHHS JIUIIe 3a
BJIACHOM) HIL[IaTUBOO, TOMY MOJAHHSA NP0 NPOBEJEH-
HA pedepeHayMy iHIINX Cy6'eKTIB HenpunycTyuMi. llo-
no pedepengymy 3a cT. 90, a63an 3 KonctuTyuii, Ta-
KO UMara€eThcs, 11106 y HbOMY 6paJjio y4acTh Oisibliie
MI0JIOBUHM THUX, XTO Ma€ IPaBo roJiocy, K yMOBa HOro
000B’SI3KOBOTO XapaKTepy, 3 IKUM NOB’sA3aHi HaCJIiJI-
KU ToJIoCyBaHHA. fIKiio pe3yiabraT pedepeHayMy €
0060B’I3KOBUM, i Gi/IbIIICTD JiHCHUX I0JI0CIB 6YJI0 MO-
JlaHo «3a», [IpesugenT PII moxe paTudikyBaTu Mix-
HapoJHy yroJy fIK JeriTuMHy*3; nepeBaxaHHs Hera-
THBHUX T'0JIOCIB IIPpU OJJHOYACHOMY 0OOB’SI3KOBOMY
XapakTepi pebepeH/[yMy BUK/IIOUAE MOXKIUBICTD AJIs1
[JIaBM JiepKaBU BUMHATH il /15 B3ATTA Pecny6utikoro
[Tosbiia Ha cebe 3060B’s13aHb JOTPUMYBATHUCH 10JIO-
#eHb goroBopy**. CuTyanisa TpakTyeTbca iHakiue y
BUIa/IKy HEOOOB'AI3KOBOI'0 pe3y/bTaTy roJI0CyBaHHS:

*1 pitat M. Referendum ogdlnokrajowe w procesie integracji Polski z

Unia Europejska [National Referendum in the Integration Process
of Poland with the European Union], “Studia luridica Lublinensia”,
2004, vol. 3. — P. 153.

Dubicka A., Uwagi o ustawie z dnia 14 marca 2003 r. o referendum
ogdlnokrajowym w $wietle prac nad jej projektem [Comments on
the Act of 14 March 2003 on the National Referendum in the Light
of Work on its Draft], Acta Universitatis Wratislaviensis”, Przeglad
Prawa i Administracji, 2004, issue 63. — P. 84

Pitat M. Referendum ogdlnokrajowe w procesie integracji Polski z
Unia Europejska [National Referendum in the Integration Process
of Poland with the European Union], “Studia luridica Lublinensia”,

2004, vol. 3. — P. 160. YACOIIIC 4 / 2018
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BiAnoBigHO J10 cT. 75 3akoHy Bij 14 6epe3ns 2003 po-
Ky, SIKILL0 Heob6xiZiHa fiBKa He 3abe3mneyeHa, CeiiM Mo-
>Ke 3HOBY IPUMHSTU IOCTAaHOBY PO CIIOCi6 HAaZJaHHSA
3ro/i1 Ha paTUdikallito KOHKPETHOr'0 BUY MibXKHapo/I-
HOT0 JJ0rOBOpY, YKJIa/leHOT'0 MO0JIbChbKOI0 [IeP>KaBolo.

BuTtpaTy, nos’s3aHi 3 opraHisaliieto Ta npose-
JleHHsIM HaljioHaJibHOro pedepeHAyMy, NMOKpUBa-
I0ThCS 3 IEP’KaBHOI0 610/PKETY K YaCTHHA Li/IbOBUX
pesepBiB. Bonu BkJII0O4alOTh, 30KpeMa, BUTpATH, MO-
B’s13aHi 3 BUKOHaHHSAM 3aB/laHb HanioHasibHOI BU6GOp-
yoi koMmicii, HaniioHasibHOr0 BU60pYOro 610po, BUGOP-
YUX KOMICiH Ta OKpPY>XHUX BUOOpUYMX KOMicCiH, a Ta-
KO KOIUITIB, BUTPAa4Ye€HUX y 3B’A3KY 3 BUKOHAHHSIM
0060B’sI3KiB OpraHiB ZiepaBHoi aZMiHicTpanii Ta ix
LleHTPa/IbHUX OpraHiB, a TaK0X 31 3aBJAaHHAMHY, 10
BUKOHYIOTbCH OpraHaM{ MicCLleBOrOo CaMOBpPAAY-
BaHHS.

[IpoTu aificHOCTi 3arajibHOHALiOHAJIBHOTO pe-
depeHayMy Moxe OYTH NOAAaHUN npoTecT Ao Bep-
XOBHOTO CyZly 3a IOPYILEHHS NOJIOXKeHb 3aKOHY PO
pedepeHyM 111010 TOJIOCYBaHHS, BCTAHOBJIEHHS pe-
3yJIbTATIB I0JIOCYBaHHA YM BU3HA4Y€HHsS pPe3y/IbTaTiB
pedepeHayMy abo yepe3 BUMHEHHS 3JI0YUHY IPOTH
nops/Ky nposesieHHs: pedepenaymy?. [lpaBo Ha oc-
Kap>KeHHS JIETITUMHOCTI pedepeHAyMYy 3aJIeXKUTh
BiJ| MiZICTaBy MPOTECTY: AKIO0 BOHA IPYHTYETHCA Ha
3BMHYBaueHHI B CKOEHHI 3JI0UMHY abo MOpPYILEeHHI
[0JI0’KeHb 3aKOHY HanioHasibHOI0O BU60OpPYOI0 KOMi-
cieto (Pannstwowa Komisja Wyborcza — PKW), npaBo
N0ZlaBaTH CKapry HaJIeXXUTb KOXXHOMY, XTO Ma€ npa-
BO OpaTH y4yacThb Yy roJIOCYBaHHI, a y pasi mpoTecTty
Ha IiJcTaBi NOPYLIEHHS MOJIOKeHb 3aKOHY IPO pe-
depeHayM 110J0 r0JIOCYBaHHS ab0 BCTAHOBJIEHHS
pe3yJbTaTiB ['0JI0CYBaHHS B OKpY3i ab60 4JIeHOM BU-
6opuoi koMmicil, mpaBo ockap:keHHs JiilicHOCTI pede-
peHAyMy Ma€ 0co6a, BKJ/IIOUeHa /10 CIIUCKY BUGOPIiB
Yy KOHKPETHOMY OKpYy3i a60 B MeKax KoOMIleTeHIIii iH-
1o BU60pYOI KoMicii, 10 sikoi HaJIeXXUTh 4jieH BUGOP-
yoi koMicil. [IpoTecT nofaeTbca y nucbMoBiil Gpopmi
NPOTAroM 7 JHIB 3 JaTH OTOJIOLIEHHS pe3yJbTaTy
pedepenaymy HalioHa/bHOI BUOOPUYOI KOMIicCi€rO

* Dubicka A., Uwagi o ustawie z dnia 14 marca 2003 r. o referendum

ogdlnokrajowym w $wietle prac nad jej projektem [Comments on
the Act of 14 March 2003 on the National Referendum in the Light
of Work on its Draft], Acta Universitatis Wratislaviensis”, Przeglad
Prawa i Administracji, 2004, issue 63. — P. 95.

JuB.: Jachimowicz M., Przestepstwa z ustawy o referendum ogél-
nokrajowym [Offences under the Act on the National Referendum],
“Przeglqd Sejmowy’; 2008, issue 1. — P. 65; Wrzalik M., Zarzadzenie
referendum ogdlnokrajowego przez Prezydenta RP w sprawach
o szczegdlnym znaczeniu dla panstwa (wybrane problemy) [Or-
dering a National Referendum by the President of the Republic of
Poland on Matters of Special Importance to the State (Selected
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y KypHaJli 3aKoHiB, a BepxoBHUH cyA, po3miajarn-
YU CKapry, y IOBHOMY CKJIaJi BCi€i MajaTy 3 NAUTaHb
Ha/3BUYaWHOTO KOHTPOJIIO Ta TPOMaJiCbKUX CIIPaB,
npUiMae pileHHA NMpo AilCHICTh pedepeHayMy He
misHime Hixk yepe3 60 OHIB 3 MOMEHTY ONPHUJIIOJA-
HeHHs pe3ysbTaTy pedepeHAyMy (HigTBepAKeHHS
JifcHOCTI pedepeHAyMy € HeOOXiAHUM e/leMeHTOM
npoleaypyu pedepeHyMy, He3aJeXHO BiJi TOTO, YU
6yJI0 ONPOTECTOBAHO MeGicuUT 4M Hi)*. PimeHns
HerailHo nojaeTtbcs IlpesupenToBi PII, rosnoBam
Ceiimy Ta CeHaTy, peMep-MiHICTpyY, a TakoX My6JTi-
kyeTbca B KypHaui 3akoHiB PII i HapcuiaeTsea fo
HanionanbHol BU6opuoi koMicii. Akmo BepxoBHuUi
CYyZi aHYJIIOE TOJIOCYBAaHHA B OKpy3i abo okpyrax, i
SIKIL[0 aHY/IIOBaHHSl He BIJIMHe Ha pe3ysbTaT pede-
penaymy, HanioHasibHa BuOOpYa Komiciss mepersis-
Jla€ pe3ybTaTyu pedepeHAyMy ULISAXOM NPUAHATTS
yXBaJiU. fKI10 BCTaHOBJIEHO, 1110 IOPYLIEHHS 3aKOHY,
3raZlaHe B NpOTecTax, BIUIMHYJIO Ha KiHLEBUH pe-
3yJbTaT MJebicuuTy, BepxoBHUI cys nocTaHOBJsE
NOBTOPHE I'0JI0OCYBaHHA B KOHKPETHOMY OKpy3i a6o
OKpyTrax, abo BKa3sye jiii, 3 AKUX CJIiJl TOHOBUTH MpO-
uenypy pedepengymy. Ilicsiss BUKOHaHHSI BCTAaHOB-
JieHux JAid HamioHasibHa BUGop4Ya KoMicisi BU3Ha4YaEe
CKOpPUTOBaHI pe3yJbTaTH I'0JIOCYBAHHA Ta Pe3y/bTaT
pedepeHAyMy LIIAXOM NPUAHATTSA YXBaJl, IKa byje
ony6JiikoBaHa y KypHasni 3akoHiB PIIL.

[Ipotsairom nepioay faii Koncrturtynii PII Big 2
KBiTHA 1997 poKy Bifby/vcs Ba HallioHA/IbHI pede-
peHzyMu. [lepminii 3 HUX, 10 CTOCYEThCA CXBaJleHHA
HapoJoM paTtudikanii JloroBopy npo Bctyn Pecny6-
jiku [losbia go €sponeiicbkoro Coro3y, 6yB npoBe-
JeHui 8 yepBHa 2003 poky. Bysio npuitHATe pilieHHs
IIpO roJIOCyBaHHSA NPOTATOM ABOX JHIB: 7 Ta 8 yeps-
Hs 2003 poky 4yepe3 XapaKTepHi [/ NOJbCbKUX BU-
6opiB Ta pedepeHayMiB mpobseMu i3 3abe3neyeH-
HAM BHUCOKOI sIBKU. Y pedepeHAyMi Mpo MPUESHAH-
Hsl B34JIM y4acTb 59% THX, XTO Ma€ MpaBo roJocy,
1110 BU3HAYMUJIO Horo o60B'I3KOBUM XapakTep. [lepe-
Ba)KHa Gi/bILICTb (77%) BUCIOBUIACA 32 TPUESHAH-
H4 [lonpwi go €C, wo mosBosauio [lpesugenty PII
NpOBECTH ypouucTy patudikaniro JoroBopy mnpo
Bctyn 23 siunHda 2003 poky.

Problems)], “Przeglgd Prawa Konstytucyjnego’, 2017, issue 4. —
P. 39.

Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 11.

Osiecki G., Potocki M., Referendum przeszto do historii [Referen-
dum Passed into History]. “Dziennik Gazeta Prawna”, 8 September
2015. — P. A4.
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Jpyruii i ocTaHHil pedepeHyM HA CbOTOHIII-
Hii geHb (2018 p.), ckaukanui [Ipesugentom PII
17 yepBHsa 2015 p., BinoyBcsa 6 BepecHs 2015 poky.
Bub6opui Bignosisu Ha 3 3anurtands: 1) Yu nigrpu-
My€Te BU BBEJIeHHS OJHOMaH/JaTHUX BUOGOPYHUX OK-
pyriB Ha Bu6opax fio Ceiimy PII; 2) Yu BU nigTpumy-
€Te 30epekeHHs iCHyuYoro cnocoby ¢iHaHCyBaHHS
NoJIITUYHUX NMapPTiK 3 JepkaBHOro G6romkeTy? 3) Yun
BU MOTOJKYETECh i3 3aNpoBaJ»KeHHSM 3arajbHOr0
npaBuJia po3B’si3aHHA CYMHIBiB 1110/10 TIyMadyeHHS
MOZAaTKOBOI0 [IpaBa Ha KOPUCTBH IJIATHUKA OLATKIB?
[Ilo cTocyeThbCs MEPIIOro i OCTAHHBOTO 3aUTaHb, TO
BiAnoBiAi «3a» 6ysiu IBHO nepeBaxkarodumu: 78,75%
i 94,52% roJiociB, BiZiNOBi/{HO, a Ha Apyre 3aMUTaH-
Hsl YYacHUKU pedepeHAyMY BiJIIOBIIM HEraTUBHO
(82,63% rosociB). He3Baxkarouu Ha OHO3HAYHY IO-
3uLil0 BUGOPLIB Yy CclipaBaX, BAHECEHUX Ha pedepeH-
ZlyM, M0T0 pe3yJbTaTH He MOIJIM BBaXKaTHUCS 000B’s3-
KOBUMH yepe3 He3abe3neyeHHs] HeOOXiHOI ABKU —
7,8% TUX, XTO Ma€ MPaBo rojiocy, bpajau y4acThp y Iie-
6iciuTi, MO0 O6Yy/I0 HAUTIipHIMM pe3yJbTaTOM cepej
BCiX €BpONeNCchKUX Bce3arajlbHUX I'OJI0CYBaHb, 110 MPo-
BoZiMIMCA Tic/s Jlpyroi ceiToBoi BiftHMY.

J1g nopsAAaKy BapTO 3a3HA4YMUTH, 110 BiNIOBIAHO
1o Koncrurtynii [loabii 1997 poky Takox MniaHyBa-
Jiuce iH1I pedepeHAyMH, 3arajoM iHinidoBaHi rpo-
Ma/isiHaMH, ajle BOHHU 3pEeLITOI0 He Bifgoysucs (Tijb-
kU B 2007-2012 pokax 6yJio 3po6JsieHO 9 cnpob; ix
He fonyckaB CeillM, He IPUUMaOYU MOCTAHOB L[0/0
pedepeHymy, a feski CeHaT, AKUI He JjaB 3roAu Ha
ininiaTuby IpesugenTa PI1 npo pedepenaym?®. Ak
npukia: y 2005 poui MaB BigbyTHCA pedepeHayM
mono Koncrutynii €C, ane micisg HeraTUBHUX pe3y-
JnbTaTiB pedepenymiB y ®Ppanuii Ta Higeprangax
ifleqa oro nmpoBejeHHs 6ysa BiakuHyTa. /|Bi iHinjia-
TuBH [IpesugenTa PIl npo npoBeaeHHs pedepeHay-
MY BUSIBUJINCS HeePEeKTUBHHUMU: IPOEKT OCTAaHOBHU
PO YXBaJIeHHs HaI[ilOHAJILHOTO pedepeHayMy 11040
NeHCIMHOrO BiKy, QYHKIIOHYBaHHA Jlep>KaBHHUX JICiB
Ta 060B’AI3KOBOTO LIKIJIBHOTO BiKy LI€CTUPIYHUX Ai-
Tel, BHeceHUU [aBoto fepxaBu B CeHaT 17 cepnHs
2015 poky, 6yB BixuJieHUH Jpyrow najaatoio 4 Be-
pecHs 2015 poky*’, a ininiaTuBa npo nposeseHHsA

*8 Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” Year LXXVI, journals 2 — 2014. — P. 144; Zarys insty-
tucji referendum jako formy demokracji bezposredniej. Referenda
ogdlnokrajowe w Polsce. Opracowanie tematyczne OT-620 [Out-
line of the Institution of the Referendum as a Form of Direct De-
mocracy. National Referenda in Poland. Thematic Studies 0T-620],
the Office of the Senate, May, 2013. — P. 13.

49 Leszczynska K., Instytucja referendum ogdlnokrajowego zarza-



KOHCTUTYLiMHOro pedepenaymy 10-11 aucronaja
IIbOT'0 POKY, BKJ/II0Yarouu 10 nuTaHb NONITUYHOTIO Xa-
pakTepy, He oTpuMaJsa 3rogu CeHaTy mij yac roJio-
cyBaHHd 25 siunHa 2018 poky.

[POTO3MIII 1110/10 BHECEHHS 3MIH
710 3AKOHY PO PEPEPEH/IYM

BuiesrasaHe 4yiTke 06roBOpeHHS IMOJIOXKEHb
3akony «IIpo HanioHanbHU# pedpepenaym» 2003 po-
KY J,03BOJISIE 3pO6UTH BUCHOBOK, 1[0 GiJIBLIICTE HOT0
N0JI0XKEHb MOOYAOBAaHO NMPO30PO, 1[0 He BUKJIUKAE
CYMHIBIB y T/iyMadeHHi. TUM He MeHIU, iCHYIOTb Je-
sKi nos10keHHs, GOPMYJ/IIOBaHHS SIKUX BUMAarae 3MiH
JUIs1 06’eJHaHHSA 3 HOpMaMU Bubopyoro Kojekcy Ta
JlesiKi MOJIOXKEeHHS], sIKi MOXYTb, Y HUHIIIHIN pejak-
L[ii, CTBOPIOBATU TPYAHOLLI y iX IPAaKTUYHOMY 3aCTO-
CYyBaHHI.

[To-nepiue, Heo6XiAHO rapMOHi3yBaTH Yac roJo-
CyBaHHS Ha pedepeHAyMi 3 YacoM roJI0OCYBaHHS Ha
BUbGOpax Ao [lapsiamenTy, Bubopax I[IpesuseHTa, Bu-
60pax [0 opraHiB MicI[eBOro caMoOBpsiiyBaHHS Ta BU-
6opax 0 Esponapnamenty’. Ak yxke 3a3Hauasocs,
roJocyBaHHsI Ha pedpepeHyMi Bij6yBaeThcs 3 6:00
Zo 22:00 y BUnaJiKy OJHOJEHHOTrO IJ1e6iCHUTy Ta 3
6:00 g0 20:00 y pasi rosiocyBaHHs, siKke 3/1iliCHIOETDb-
cs npotsAroM 2 aHiB. lllogo BU6GOpiB, TO 3aKOHOAAB-
1[leM BCTaHOBJIEHO Yac roJyiocyBaHHd 3 7:00 go 21:00.
(CtaTTs 39 § 2 Bubopuoro kojiekcy). Kpim Toro, ciij
NiJKPecauTH, 1110 y pa3i npoBeseHHS OJHOLEHHOIO
pedepenaymy BubOpYa TUa Tpusae go 22:00, a Ha
BUbGOpax — fo 21:00, AK110 >K0/AHA 3 OKPY>KHUX BU-
60puKX KOMICili He IPOAOBKUTD '0JIOCYBaHHS Yepes
BUHUKHEHHS Ha/I3BUYalHUX BUNaJKiB. lle Moxe npu-
3BECTH JI0 BUHUKHEHHS KOJIi3iil y mpoBeJileHHi BUGO-
piB i pedepeHayMy B To# ke AeHb. [loai6Hi yckaaz-
HeHHs], TOB’13aHi 3 YaCOM r'0JIOCYBaHHS, y4acTIo y TO-
JIOCYBaHHI 4 THLIEK Y JileHb pedepeHAyMy i BUOO-
piB IpU3BEAYTH 10 BOJEHHOTO rOJIOCYBaHHS Ha pe-
depenayMmi Ta 10 npoBeZileHHA OAHOYACHUX BUOOPIB
Ha pYTUi JIeHb.

Takoxx nmoTpebye yBaru NUTAHHSA CIIUCKY BUOOD-
1[iB, 1[0 BUKOPUCTOBYETHCS HA pedpepeHayMi, AKU
MPOBOJUTHLCS pa3oM 3 BUbopaMu. BifnoBigHo 10 4nH-

dzanego przez Prezydenta RP za zgoda Senatu [Institution of the
National Referendum Ordered by the President of the Republic of
Poland with the Consent of the Senate], “Studia Politologiczne”
2016, issue 42. —P. 85.

9 National Electoral Commission, Informacja o realizacji przepiséw
Kodeksu wyborczego oraz propozycje ich zmiany [Information
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| CTATTI

Hoi pefakuii cT. 90, a63. 1 nyHkTy 1 3akoHy «IIpo pe-
bepenaym», y po3I/IsiIHyTOMY BUNAAKY BUKOPHUCTOBY-
I0ThCS CIIUCKK BUOOPIIB, CKJIaJleH]i A5 moTpeb KOH-
KpeTHHX BHOOpIB, HATOMICTh y 3B’I3Ky 3 MPOIMO3HILi-
AMM BUGOpYMX opraHis®l, y pasi ogHoyacHoro npo-
BeJleHHs BUGODIB i pedepeHayMy HeobxifHO 6yJI0 6
BUMaraTH Bifj y4aCHUKIB OKpeMoro niATBep/»KeHHA
OTpHMMaHHA BU60pyYoi Ta pedepeHAYMHOI KAPTKH, TO-
My MOKe 6yTH PO3IVIsIHyTa 3MiHa 3a3HA4€HOTr0 110J10-
J>KEHHA Y HallpAMi HalaHHA KOMIIeTEHTHOMY MiHICT-
py IpaBa BU3HA4YaTH HOBY GOPMY CIIUCKY BUGOPIIB.

Heo6xifHO TakoXX rapMOHi3yBaTH 3 10JIO>KEHHS-
MU Bubopdoro kojekcy TepMiHU ny6/1i4HOTO ONpH-
JiroAHeHHs iHdopMalii npo KisbKicTh i Mexi BUGop-
YHX OKPYTIB Ta MiclLie3HaxX0/A>KEHHS OKPYKHUX BUOOP-
YHUX KOMICil y IOCTIMHUX Ta OKpeMUX OKpyrax. bepy-
YU J10 yBaru Ailouy peJakiiio cT. 6, ab3al 5 3aKoHy
Biz 14 6epe3ns 2003 poky, Taky iHdopMallito Hazaa-
I0Th He mi3Hiue Hixk Ha 40-ull geHb J0 pebepeHay-
My, a BiAOBiAHO A0 AWCHNO3ULil CT. 6, a63. 3 3aKOHY
npo pedepeHyM, nosioxkeHHs1 Bubopdoro kozekcy 3a-
CTOCOBYIOThCSI 10 OKpeMUX BUOOPUYUX OKPYTiB, CTBO-
peHUX y JliKapHsX, yCTaHOBaX ColliaJibHOI0 3abe3re-
YeHHs], B'I3HULAX Ta CAi4ux i3oaaTopax. Bigmnosiz-
HO 710 3MicTy cT. 12 a63an 10 Kogekcy, cTBOpeHHS OK-
peMUx OKpyTiB BiOyBa€eTbcs He misHile 35-ro gHs
[0 AHs BUOOpiB. bepyuu 10 yBary 3asHaueHe BHUlllE,
CJIil 3ayBaXKUTH, 10 Hapasi 3akoH «IIpo pedepeH-
JlyM» BUMarae ony6J/1ikyBaHHs iHpopmMalii mpo Mexi
Ta HOMepu BUOOPYHX OKPYTIB Ta MICIsI OKPYKHUX
BUGOpUYMX KOMicil He Mmi3Hille Hixk 3a 5 JHIB J10 3a-
KiHYeHHS TepMiHy (OpPMYyBaHHS OKPEMHUX OKpYTiB
Ha pedepenaymi. Takox 6yJsi0 6 JOLIJBHO Y3rOgUTU
HalMeHyBaHHS MiJAPO3/iJiB, B IKUX CTBOPHIOTHCA
OKpeMi OKpYTH [JJis1 NpoBeJeHHs pedepeHAyMy, 3 Ha-
3BaMH, L0 BUIJIMBAIOTH 3 M0JI0XKeHb Bubopyoro ko-
nekcy (nyHkT 1 a63ar 1 cT. 6 3akoHy «IIpo pedepeH-
AyM» y 3B’3Ky 3 ab63anom 4 cT. 10 Bubopuoro ko-
JleKcy).

Heo6xifHO TakoX 3BepHYTH yBary Ha IoTpeby
JIONOBHEHHA N0J10XKeHb 3akoHy «[Ipo pebepenaym»
HOpMaMM NpoO TOJIOCYBaHHA 4Yepe3 IpeAcTaBHUKA
i mpo KopecnoHeHIlliliHe rojsiocyBaHHs. Xo4a CT. 5,
a63ar 5 3akoHy npo pedepeHyM BUMArae, o6 mno-
JIOXeHHs BU60pYOro KojeKcy 3aCTOCOBYBAJINCS [0

on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 19.
National Electoral Commission, Informacja o realizacji przepiséw
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 20.
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npoueJypu roJocyBaHH4, CJaiJf 3a3Ha4YUTH, 110, N0~
nepiie, cT. 5, a63an 1 3akoHy npo pedepeHaym 6e3-
nocepeZHb0 BUCJIOBJIIOE JIMLIE MOXJIHUBICTb 0COOHC-
TOr0 roJiocyBaHHs1 (3aKOH He BHUCJIOBJIIOE 3acTepe-
»KeHb 111010 cT. 38 § 1 Bubop4yoro KogeKcy), moJpyre,
HeMa€ NOCUJIaHHA Ha KOHKpeTHI noJsoxxeHHs Kozek-
Cy 44 NiJ|I3aKOHHI aKTH, MOB’si3aHi 3 LlI/IMSZ, 1[0 pery-
JIDIOTb KOPeCIOH/AeHIiiHe roJI0CyBaHHsA Ta roJIoCy-
BaHHA 4yepes3 Npe/iCTaBHUKA.

Tako0k BapTO pO3IJIAHYTH NUTAHHA PO PO3LIHU-
peHHs1 HOpM Mpo pedepeHAYM TAKUMH, L0 CTOCY-
I0ThCS HaJlaHHA iHpopMalii npo gaTy pedepeHaymy,
TOJJMH i crioco6y rosoCyBaHHsA AJisl THX, XTO MaE€ npa-
BO Ha y4acTb y pedepeHAyMi B NOCTIHHUX OKpyrax.
AHasioriyHe noJsioxkeHHs1 Bu6opuoro kozaekcy (ct. 37d)
Habpasio YMHHOCTI 3 1 ciung 2016 poky i nepeabayae
060B’SI30K 4YJiIeHa BUOOpUOI KoMicii HaZlaTH BUGOPIISAM
1o iHpopMalito y BUrsAi 6e3aJpeCcHUX JHCTIBOK,
AKI pO3MIIyIOThCA B MOLITOBUX CKPUHBKAX.

HanpukiHyi 3ayBakeHb 1010 6aXKaHUX HAIpPSM-
KiB 3MiH 0 3aKoHY npo pedepeHaAyM CJij 3anporo-
HyBaTH yTOYHUTH I10JIOXKEHH4, 1110 BU3HAYAIOTb I1pa-
BOBI NiJicTaBU [/151 TOJAHHS NPOTECTY NPOTH AiMCHO-
cTi pedepenaymy. HuHillHE HOpMaTHBHE peryJIOBaH-
HA BaXXKO BBaXKaTH OZHO3HAYHUM | 3p03yMiJUM g
YYaCHUKIB rOJI0CYyBaHHS, OCKIJIBKYA AUCTIO3ULIA CT. 34,
a63al 2 3aKOHy NMOCUJIAETHCS Ha HaJleXKHe 3acToCy-
BaHHA M0JI0>)KeHb BU6GOpYOro KojeKkcy y NHUTAHHSX,
1110 CTOCYIOTbCSA YMOB Ta NOPAJKY [IOJAaHHA NpoTec-
Ty, @ TAKOX MOro po3msAAy, 3acaj NIPpUUHATTA pillleHb
BepXoBHUM CyZi0M y BUpillIeHH] IIbOTO MU TaHHS, 6e3
BKa3iBKM OJIHAK, 11040 SIKUX BUOGOPIB 1ii MOJI0KEHHS
MalThb 3aCTOCOBYBaTHCsA . Bepy4u /10 yBaru BifcyT-
HicTb 1j€l iHpopmalil, cifg 4iTKo 3acTOCOBYBaTH IO-
JIOXKEHHS, 110 PeTY/I0I0Th NOPAJ0K OCKapKeHHH Jin-
CHOCTi KOHKpeTHOI BUOOpYOi npoueaypu (mapJia-
MEeHTChKi Ta Npe3uIeHTChbKi BUGOPH), a60 AeTaTbHO-
ro peryJiloBaHHS paBuJl NOLaHHA NPOTECTIB Ha pe-
depenayMm B 3akoHi Big 14 6epesns 2003 poky.

BHCHOBKH

[IpyHUMI CyBepeHITETY HapOAy, BUPKEHUH Y
cT. 4 a63an 1 Koncrurynii PII Bix 2 kBiTHA 1997 po-
Ky, peanizyetbes (CT. 4 a63al] 2) npu 3ailicHeHHi MOB-
HOBaXKeHb BUIIOr0 PiBHS omocepe/IKOBAaHO abo 6e3-
nocepeHbo. bepyuun go yBary, 1o AeTajibHa CH-

52 National Electoral Commission, Informacja o realizacji przepisow
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 21.
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creMaTuKa OCHOBHOro 3aKOHY He € BUNIaJKOBOIO i 6a-
3YETbCS HA KOHKPETHIN KOHCTUTYLINHINA KOHLeMLii,
BUpillaJIbHe 3HaYeHHs Mae€ BifjirpaBaTy nNpeACcTaBHU-
[bKa JleMOKpaTisd, KOJIM Hapo/, LJISXOM BiJIbHUX BU-
O00piB BHU3HAYa€ CKJIaJ NPeICTaBHUI[bKUX OPraHiB,
1110 BUPaXalThb Horo BoJito. TUM He MeHIl, IOBHOTA
JleMOKpaTHUYHOI KOHCTUTYLiHHOI CUCTeMU BHUpaXKa-
€TbCA Y HaJJaHHI CyBepeHy MOXJIUBOCTI BUCTOBUTH-
cs1 6e3nocepeHbO 3 MUTAaHb, 1[0 MAKTb AJS HbOTO
KJIIDYOBE 3HAaYEeHHA — B CY4YaCHUX JeMOKpaTidax L0
MeTy Ma€ OOCJYroByBaTH iHCTUTYT pedepeHAyMy.
HesBaxkalouu Ha 3acTepeXeHHsd, BUCJIOBJICH] B JJOK-
TPHHI PO BCEHAPO/IHE r0JIOCYBaHHS, MiAKpPeCJeHHs
JOro NOTeHLIMHO aHTUIApJaMeHTCbKOIO XapakTe-
Py, 31aTHOCTi MaHiNyJ/Il0BaTH BoJiero BUGOPIIiB yepes
HeHaJliliHe dopMysOBaHHA NUTaHb pedepeHyMY,
3HIDKEHHS iHTepecy o pedepeHAyMy Ta HOro 3Ha-
YeHHd TaM, Jie IHCTUTYT BUKOPUCTOBYETHCSA HAATO
yacTo, ab0 BUCOKHX BUTpAT Ha opraxisauir, ki yac-
TO HE MPU3BO/SITh 060B’I3KOBUX pPe3yJ/bTaTiB, MOXKHA
3 YII€eBHEHICTIO Bij3HAYMUTH, 1110 iIHKOpHIopaLid iHCTHU-
TYyTy pebepeHAyMy [10 3MICTY Cy4aCHUX KOHCTUTYLiN
Ma€ OYTH OJJHO3HAYHO OLjiHEHA MO3UTUBHO. be3no-
cepejiHsl y4acThb CyBepeHa y MPUUHATTI pillieHb, gKi
MalOThb iCTOTHE MOJIITUYHE Ta colliaJibHe 3HAYeHHS],
€ HaKl6i/IbIl NOBHUM NIPOSIBOM JeMOKpaTii, Ba.Ju-
BUM 3ac060M 06YL0BU IrPOMa/ISTHCHKOTO CyCIiIbCT-
Ba Ta JOJATKOM [0 IPeCTaBHULILKOTO NpaBJIiHHA.
PedepeH/IyM TakoXX Ma€ BOXKJIUBY OCBITHIO QYHKIIiIO,
AKTUBI3YIOYU MOJIITUYHE CYCIJIBCTBO Ta NEPEKOHYIO-
YU TPOMAJSAH Y MOXJIMBOCTI MPAMOro BIJIMBY Ha XiJ|
Jlep:kaBHUX cnpaB. s Toro, 11,06 YMOXJIUBUTHU BH-
1ie3a3HayeHi nepesary, 10 BUIJIMBAIOTh 3 JOIOB-
HEHHA IpeCTaBHULbKOI IeMOKpaTil iIHCTpyMeHTaMU
6e3nocepeHbOI y4acTi cyBepeHa B 3/1iliCHEHHI BJa-
JI¥, OpTaHU Jiep>KaBHOI BJIaIH, AKiI BUPIIIUIIY 3a6e3Iie-
YUTH ePpeKTHUBHE BCeHAPOHE T0JIOCYBaHHS, TOBUHHI
NPOAEMOHCTPYBATH CBOIO 3PUIICTh Ta PO3CYAJIUBICTD
npy Horo ckaMKaHHi. Bepy4u o yBaru nonepejHii
NMOJIbCbKUM [IOCBiJ, opraHi3salii HallioHa/JIbHOTO pe-
bepeHayMy, cj1iJi 3a3HAYUTH, 1[0 Ledl iIHCTUTYT He
KOPUCTYETHCS OCOGJIMBUM COLIia/IbHUM BU3HAHHSM,
OCKIJIbKU BJIaJla TPAKTYE pedepeHyM ONopTyHICTHY-
HO i 3 CyTO MOJIITUYHUX NTPUYMH, He MOTUBOBAHUX I10-
TpebaMy, po sKi cUrHai3yoTh rpoMaaHu. Taki aii,
3aMicThb TOrO, 1106 BUPOGJISITH B CYCIiJIbCTBI NEPEKO-
HaHHS NP0 peaJlbHUU 3MICT BOJIi, BUCJIOBJIEHOI CyBe-

53 National Electoral Commission, Informacja o realizacji przepisow
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 22.



PEHOM IIiJ 9ac roJI0CyBaHHs, IPU3BeJIU 10 3HelliHeH-
HA iHCTUTYTY pedepeHyMy Ta 3HWKEHHS iHTepecy
Jlo 1iei popmu npsimoi geMokpartii. Kpim Toro, Bapto
BKa3aTH J0JaTKOBO Ha He3aJ0BiJIbHUM CTaH NpaBo-
BOT'O peryJitoBaHHA pedepeHyMy B N0JbCbKOMY KOH-
CTUTYLiHHOMY J1aAi: BiAcyTHicTE edexTHBHOI iHinia-
TUBHU pedepeHayMy rpynoto npuHaiiMui 500 000 rpo-
Ma/sH, 60 BOHa 3aJIeKUTh Bij pimieHHs Ceiimy Ta
CYTPOBOKYETHCS BiZICYTHICTIO 060B’AI3KOBUX pede-
peHAYMiB Ha HaLliOHAJIbHOMY PiBHI, BUKJIIOYEHHH CY-

| CTATTI

BepeHa 3 Ipoljecy iHilitoBaHHS KOHCTUTYLiMHOIO0 pe-
depengymy Ta Hefos1ikU 3akoHy npo pedepeHayM,
3a3HayvyeHi y Li¥l cTaTTi K NPONO3ullil 1[0/J0 BHECEH-
He 3MiH. be3 3aKOHOZAaBYOro BTPy4YaHHS B 06roBo-
pIOBaHi MUTAHHSA Ta BUKOPUCTAHHS pedepeHAyMY
JIMLIe Y BUIaJKaX, 1110 MalOTh peasibHe 3Ha4YeHHA JJid
rpoMajisid, BXKKO OyJle 3MiHUTH coliiajibHe CHpUii-
HATTA IHCTUTYTY, AKUKA MaB 6M B OCHOBI CJIYXXUTHU
CyBepeHy.
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he aim of the article is to present the origins,

types, and practice of carrying out a national re-
ferendum in the Republic of Poland (Rzeczpospolita
Polska — RP). Apart from the analysis of the current
legal status regarding the subject scope and the mode
of referendum management, the implementation of
its individual stages and legal consequences of voting,
and the referendum practice under the 1997 Consti-
tution of the Republic of Poland, some proposals for
changes will be presented, raised by the doctrine
of constitutional law and electoral administration
bodies in relation to some selected provisions of the
Act on the National Referendum of 14 March 2003.

INTRODUCTORY REMARKS

Proposals for the introduction of a national re-
ferendum into the Polish political system date back
to the first years after Poland regained its indepen-
dence. Already at the stage of work on the March Con-
stitution of 1921, in the projects submitted by some
political groups, the need to constitutionalize this
form of direct democracy was signalled; the postulate
of anchoring the referendum in the provisions of the
new Basic Law was contained in concepts by the Po-
lish Socialist Party (Polska Partia Socjalistyczna —
PPS), the Polish People’s Party “Liberation” (Polskie
Stronnictwo Ludowe “Wyzwolenie” — PSL “Wyzwo-
lenie”), the National Workers’ Party (Narodowa Partia
Robotnicza — NPR), and the Constitutional Work Club
(Klub Pracy Konstytucyjnej — KPK). The PPS project,
which provided for the possibility of holding a refe-
rendum (called a popular vote) in relation to each sta-
tute and resolution adopted by the Sejm, should be
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considered as particularly interesting and elaborate.
The entities authorized to submit an application for
the ordering of a national referendum were the Sejm,
the Labour Chamber (with the intention of the project
promoters to replace the second Chamber of the
Parliament), the President of the Republic of Poland
(Rzeczpospolita Polska — RP), the Council of Minis-
ters (these entities had to obtain the approval of at
least 1/3 of the Deputies’ Chamber composition)
and — what is worth emphasizing due to the es-
sence of the referendum institution — a group of at
least 100,000 Polish citizens having an active electo-
ral right’. In an interesting way, the proposal to con-
stitutionalize the referendum in the KPK project was
normalized, according to which — and in the condi-
tions of the reviving, post-partition statehood was not
a senseless solution — a constitutional referendum
referring to the sanctioning of the Basic Law or its
amendment by the Sovereign, could be held only in the
territory where the percentage of illiterates among
those entitled to vote did not exceed 10%. As a result
of the disputes inside the Parliament accompanying
the adoption of the March Constitution, none of the
moved proposals of introducing the referendum to
the provisions of the Basic Law was accepted®. The
discussed institution of direct democracy was not
standardized in the provisions of the April Consti-
tution of 1935, either.

1 Jabonski M., Referendum ogélnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
_ Publ. by the University of Wroctaw, Wroctaw 2001. — P. 20.
Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:) Kon-
stytucja Rzeczypospolitej Polskiej. Komentarz [The Constitution
of the Republic of Poland. Commentary], Publ. by Wyd. Sejmowe,
Warszawa 2001. — P. 3.
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After the end of World War I, during the period of
the struggle for power on the liberated Polish lands,
there appeared a concept of a national referendum,
inspired by the Polish Workers’ Party (Polska Partia
Robotnicza — PPR) and the Polish Socialist Party
(Polska Partia Socjalistyczna — PPS), with the inten-
tion of its originators to postpone parliamentary elec-
tions®. Early elections to the Legislative Sejm would
significantly increase the chances for the victory of
the Polish People’s Party (Polskie Stronnictwo Ludo-
we — PSL), presenting itself as an alternative group to
the communist camp fully dependent on the Soviets,
concentrated around the PPR and the PPS. The aim
of the referendum, apart from postponing elections
to the future Constituent Assembly‘*, was also to con-
vince the public about the programme coherence of
the communist-origin party with the PSL, which en-
joyed a great support and was led by Stanistaw Mi-
kotajczyk, Prime Minister of the Polish Government-in-
Exile in 1943-44. The indicated intention was to be
implemented by the catchy character of the questions:
a) the abolition of the Senate as the second Chamber
of the Parliament; 2) the constitutional support of the
socio-economic system of the State on the basis of the
reforms already implemented, and 3) the confirma-
tion of the State borders on the Baltic Sea, the Oder
and the Lusatian Neisse. It should be indicated that the
referendum had no constitutional authorization and
was carried out on 30 June 1946, on the basis of the
Act of 27 April 1946 on People’s Vote (Journal of Laws
of 1946, No. 15, item 104), and the Act of 28 April 1946
on Carrying out the People’s Vote (Journal Of Laws of
1946, No. 15, item 105) — the Acts passed by a non-
electoral body, the National Council (Krajowa Rada
Narodowa — KRN), in 1943-47 functioning as a self-
proclaimed parliament, which was strongly opposed
by the Polish Government-in-Exile. As a result of the
PSL calling to its supporters — contrary to the ex-

3 Jabtonski M., Referendum ogdlnokrajowe w polskim prawie kon-

stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the Unversity of Wroctaw, Wroctaw 2001. — P. 24; Pacz-
kowski A., Referendum z 30 czerwca 1946 r. Préba wstepnego bi-
lansu, [Referendum of 30 June 1946. An Attempt of Initial Result],
(in:) Referendum w Polsce wspdtczesnej [Referendum in Modern
Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa, 1995. —
P. 68.

Jabtonski M., Referendum ogélnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues] Publ. by “Palestra’, 2003,
issues 5-6. — P. 17.

Paczkowski A., Referendum z 30 czerwca 1946 r. Préba wstepnego
bilansu, [Referendum of 30 June 1946. An Attempt of Initial Result],
(in:) Referendum w Polsce wspdtczesnej [Referendum in Modern
Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa, 1995. —
P.73.
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pectations of the PPR — to vote “against” in
answer to a question about the Senate in order to
confront the communist bloc®, the official results of
the people’s vote were falsified: in the opinion of his-
torians no more than 26.9% of those taking part in
the referendum voted “in favour” 3 times®. The expe-
rience gained by the crystallizing ruling power camp
during the organization of the people’s vote was used
during the elections on 19 January 1947 to the Legi-
slative Sejm, the announced results of which — incon-
sistent with the reality — brought about a definite
victory of the so-called Democratic Bloc, consisting of
the PPR, the PPS, the People’s Party (Stronnictwo Lu-
dowe — SL) and the Democratic Party (Stronnictwo
Demokratyczne — SD) (394 seats), while marginaliz-
ing the role of the Polish People’s Party (Polskie Stron-
nictwo Ludowe — PSL) (28 seats).

The institution of the national referendum was
not constitutionalized in the original wording of the
provisions of the Constitution of the Polish People’s
Republic (Polska Rzeczpospolita Ludowa — PRL) of
22 July 1952. A relevant amendment, however, not re-
sulting from the actual desire to provide citizens with
the right to express their will on matters of key impor-
tance to the State, but being a reaction of the autho-
rities to intensifying economic problems of the country
and the related increase in social tensions’, was intro-
duced only on 6 May 1987. According to the provisions
of the transformed Art. 2 of the Constitution of the
PRL, the exercise of the State power by working people
consisted also in expressing their will by the way of
referendum®. As a consequence of the adopted changes,
the same day the Sejm of the PRL adopted the Act on
Public Consultations and Referendum (Journal of Laws
1987, No. 14, item 82), governing the principles and
conduct of voting’. Without going into a detailed
discussion of the aforementioned Act provisions, it
should be pointed out — apart from the principle of

Paczkowski A., Referendum z 30 czerwca 1946 r. Proba wstepnego
bilansu, [Referendum of 30 June 1946. An Attempt of Initial Re-
sult], (in:) Referen dum w Polsce wspoétczesnej [Referendum in
Modern Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa,
1995. —P.75.

Jaskiernia J. Prawnoustrojowe i spoteczno-polityczne do$wiad-
czenia referendum z 29 listopada 1987 r. [Legal, Systemic and So-
cio-Political Experience of the Referendum of 29 November 1987
(in :) Referendum w Polsce wspoétczesnej [Referendum in Contem-
porary Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa,
1995. — P. 86.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjolog-
iczny” Year LXXV], journals 2. — 2014. — P. 144.

Jabtonski M., Referendum ogélnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 31.



non-conducting a referendum outside the country*’

— the specific shaping of its validity conditions, di-
stinguishing the referendum managed under the Act
of 1987 from voting held under the current legal sta-
tus. According to Art. 19 of the Act, the result of the
referendum was binding, if one of the submitted so-
lutions was voted for by more than half of those en-
titled'’. Such a high threshold of the required sup-
port for one of the variants — which was already
pointed out during the work on the Act — proved to
be a condition too rigorous even in the realities of the
PRL, characterized by high attendance'?. In the refe-
rendum ordered by the Sejm on 29 November 1987,
referring to the necessity of deep economic reforms
and the need to democratize the political life, despite
the participation of 67.32% of those entitled to vote,
none of the questions was given the percentage of
responses necessary for the validity of the referendum
(respectively 44.28% of people’s votes “in favour’
and 18.57% of people’s votes “against” when asked
about the position on the full implementation of the
programme of radical economic recovery presented to
the Sejm, and 46.29% of votes “in favour”, with 16.48%
of people’s votes “against” in relation to the question
about the legitimacy of implementing a model of deep
democratization of the political life, the effect of which
was to strengthen self-government, expand citizens’
rights and increase their participation in governing
of the country. In this way, instead of providing the
Sovereign with the opportunity to present a real
statement on the desired direction of the political
and economic reforms, the referendum was made an
instrumentally treated facade of democracy®.

The Constitutional Act on Mutual Relations
between the Legislative and Executive Powers of the
Republic of Poland and the Local Government (Journal
of Laws 1992, No. 84, item 426 as amended.) adopted
on October 17,1992 and called the Small Constitution,
upheld the provisions of the Constitution of the PRL
with reference to the people’s vote, with Art. 19
being additionally devoted to it, according to which

J

10 Jaskiernia J. Prawnoustrojowe i spoteczno-polityczne do$wiad-
czenia referendum z 29 listopada 1987 r. [Legal, Systemic and So-
cio-Political Experience of the Referendum of 29 November 1987]
(in:) Referendum w Polsce wspoétczesnej [Referendum in Contem-
porary Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa,
1995. — P. 80.

Jabtonski M., Referendum ogdlnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 32.
Jaskiernia ]. Prawnoustrojowe i spoteczno-polityczne doswiadcze-
nia referendum z 29 listopada 1987 r. [Legal, Systemic and Socio-
Political Experience of the Referendum of 29 November 1987] (in:)
Referendum w Polsce wspdtczesnej [Referendum in Contemporary
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a referendum managed by the Sejm or by the Presi-
dent of the RP, acting with the consent of the Senate,
could be held in matters of special significance for the
State. It is worth pointing out that the creators of the
Small Constitution, being aware of the problems with
obtaining the binding outcome of the referendum
under the 1987 Law as a condition of its validity,
introduced the participation of more than half of
those entitled to vote, liberalizing the previous requi-
rements in the discussed area.

Subsequent referenda, known as enfranchise-
ment referenda, were conducted based on the pro-
visions of the new Referendum Act, adopted on 29
June 1995 (Journal of Laws of 1995, No. 99, item 36
as amended). Both the Referendum on Universal En-
franchisement of Citizens ordered by the President of
the RP on 29 November 1995 and the vote on Some
Use Directions of the State Property, carried out on
the initiative of the Parliament (resolution of 21 De-
cember 1995) took place on 18 February 1996. In
both cases, insufficient voter turnout stood in the
way of recognizing the referendum results as bind-
ing!*, the condition for the vote’s validity was the
participation of at least 14,004,858 voters. The refe-
rendum ordered by the Head of State was attended
only by 9,076,004 of those entitled, out of whom
94.54% were in favour of carrying out the universal
enfranchisement of citizens. In the vote ordered by
the Sejm, the turnout was 9,085,145 people, which
— as in the case of the referendum ordered by the
President of the RP — resulted in its invalidity°.

The Constitutional Act on the Mode of Preparation
and Adoption of the Constitution of the Republic of
Poland (Journal of Laws of 1992 No. 67, item. 336 as
amended.) adopted on 23 April 1992, provided in the
text of Art. 9 para. 1 and 2 that within 14 days of the
adoption of the Constitution of the RP by the Natio-
nal Assembly, the President of the RP should order
the referendum approving the Basic Law, setting its
date on a day off work, in the period of no longer than
four months from the date of ordering the voting®®.

Poland] (ed. D. Waniek and M. T. Staszewski), Warszawa, 1995. —
P. 86.

Referendum w Polsce i w Europie Wschodniej [Referendum in
Poland and Eastern Europe] (ed. M. T. Staszewski, D. Waniek),
Warszawa, 1996. — P. 112.

Jabtonski M., Referendum ogdlnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues]. Publ. by “Palestra’; 2003,
issues 5-6. — P. 18.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjolog-
iczny”, Year LXXVI, journals 2 — 2014. — P. 144.

Gebethner S., Referendum konstytucyjne — uwiktania spoteczne
i prawnoustrojowe [Constitutional Referendum — Social, Legal
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Pursuant to the provisions of Art. 11 para. 1 of the
Constitutional Act, the adoption of the Constitution
of the RP in a referendum, followed, if the majority
of voters opted for it. The aforementioned provi-
sion became a cause of a dispute among the repre-
sentatives of constitutional law as to the understand-
ing of the concept of majority necessary to approve a
new Constitution”. It was pointed out that pursuant
to the provisions of the aforementioned Art. 19 of
the Constitutional Act of 17 October 1992, the refe-
rendum was valid if more than half of those entitled
to vote took part in it — hence the provision of the
Act on the mode of preparation and adoption of the
Constitution of the RP was supposed to refer, in
the opinion of some experts, only to the distribution
of votes for and against, and a condition for the va-
lidity of the voting was a turnout exceeding half of
the legitimated. This position was rightly considered
as unauthorized. Firstly, it should be pointed out that
the content of Art. 11 section 1 of the Act of 23 April
1992, was established earlier than the norm of the
Small Constitution, and therefore it could not antici-
pate the future direction of legislative work. Secondly,
at the stage of constructing the provisions of the Act
on the mode of preparation and adoption of the Con-
stitution of the RP, no quorum was established pur-
posefully as a condition of the binding force of the
constitutional referendum. It was decided that the
approval of the new Basic Law by the Sovereign is a
key issue, and therefore the decision on the adoption
of the Act with the highest legal force, defining the
basis of the political, social and economic system of
the State, should be taken by active citizens involved
in public affairs and aware of the content of the pro-
visions of the Constitution to be voted on, and not by
passive citizens, uninterested in participating in the
referendum®®. As an important argument in favour
of accepting the interpretation of Art. 11 para. 1 of
the Constitutional Act to abandon the quorum condi-
tion, it was also pointed out that a different under-
standing of it would lead to a stalemate in which, as
a result of failure to obtain the required turnout and
the non-binding outcome of the referendum, the

and Structural Entanglement], (in:) Referendum konstytucyjne
w Polsce [Constitutional Referendum in Poland] (ed. M. T. Stasze-
wski), Warszawa, 1997. — P. 94.

Wawrzyniak J., Aksjologia referendum konstytucyjnego [Axiology
of the Constitutional Referendum], (in:) Referendum konstytu-
cyjne w Polsce [Constitutional Referendum in Poland] (ed. M. T. Sta-
szewski), Warszawa, 1997. — P. 195.

Jarosz Z., Prawne problemy referendum konstytucyjnego [Legal Is-
sues of the Constitutional Referendum], (in:) Referendum konsty-
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Constitution would not be either accepted or reject-
ed by the Nation, which would put into question the
further fate of the Act worked on and passed by the
National Assembly'®. As a result of the public discus-
sion, Article 11 para. 1 of the Constitutional Act of
23 April 1992 was considered the lex specialis in re-
lation to Art. 19 para. 3 of the Small Constitution, and
as the future showed it determined the approval of
the new Basic Law.

After the adoption of the Constitution of the RP
by the National Assembly on 2 April 1997, the Pre-
sident of the RP ordered the constitutional referen-
dum on 25 May. 28 324,965 citizens were entitled
to participate in the voting, the voter turnout was
42.86%, the majority participating in the referen-
dum, necessary for the adoption of the Constitution,
was established on the level of 6 069,896 people. The
adoption of the Basic Law was voted for by 6,398,316
entitled persons, which accounted for 52.7% of the
voters, 5,571,439 (45.8%) of the people voted against,
and 170,035 votes were considered invalid. In the
light of the above findings of the National Electoral
Commission and after the Supreme Court stated the
validity of the carried-out referendum, the President
of the RP signed the Constitution on 16 July 19972
The Basic Law came into force on 17 October 1997,
on the fifth anniversary of the adoption of the Small
Constitution.

NATIONAL REFERENDUM
IN THE LIGHT OF THE PROVISIONS
OF THE CONSTITUTION OF THE
RP OF 2 APRIL 1997 AND OF THE
ACT OF 14 MARCH 2003

Currently, issues related to the institution of a
national referendum are regulated in Art. 125, Art. 90,
para. 3, and Art. 235 para. 6 of the Constitution of
the RP.

Pursuant to the regulations of the first of the
abovementioned provisions, generally governing the

tucyjne w Polsce [Constitutional Referendum in Poland] (ed. M. T.
Staszewski), Warszawa, 1997. — P. 49.

Jabtonski M., Referendum ogdélnokrajowe w polskim prawie kon-
stytucyjnym, [National Referendum in Polish Constitutional Law],
Publ. by the University of Wroctaw, Wroctaw, 2001. — P. 60.
Gebethner S., Referendum konstytucyjne — uwiktania spoteczne i
prawnoustrojowe [Constitutional Referendum — Social, Legal and
Structural Entanglement], (in:) Referendum konstytucyjne w Polsce
[Constitutional Referendum in Poland] (ed. M. T. Staszewski), War-
szawa, 1997. — P. 122.
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subject and basic organization of a people’s vote, a na-
tional referendum may be held in matters of special
significance for the State, whereas the Sejm of the RP
and the President of the RP, after obtaining the Se-
nate’s consent (such a solution is recognized by some
representatives of constitutional law as tying up the
freedom of the Head of State in the implementation of
the constitutional prerogatives?!). It should be noted
that the imprecise wording of the Constitution re-
garding the subject of the referendum provokes cri-
ticism of the doctrine. It is indicated that under the
referendum laid down in Art. 125 of the Basic Law,
only general and directional matters may be subjec-
ted, which “without substituting actions of competent
state authorities, are to specify the later content of so-
lutions undertaken by these authorities”?2. The con-
stitutional wording of “a matter of special signifi-
cance for the State” is a general clause, which can be
difficult to be interpreted in specific cases. Neverthe-
less, the subject of a national referendum under Art.
125 cannot certainly be relevant only to a certain ca-
tegory of citizens or parts of the national territory —
not concerning the State as a whole; they do not fit
into the list of issues that can be referred to the will
of the Sovereign expressed in a people’s vote?3.

Both Chambers adopt the aforementioned reso-
lutions by an absolute majority of votes, in the pre-
sence of at least half of the statutory number of depu-
ties or senators. The referendum is binding on the
condition that more than half of those entitled to vote
participate in the vote, whereas its validity — as in
the case of parliamentary and presidential elections
as well as elections to the European Parliament — is
confirmed by the Supreme Court.

Art. 90 para. 3, constructed by the creators of
the Constitution for the needs of the future European
integration process, provides that a consent to the
ratification of an international agreement, by which
the Republic of Poland conveys the competence of

21 Sarnecki P, Ustawa z dnia 14 marca 2003 r. o referendum ogol-
nokrajowym na tle Konstytucji RP [The Act of 14 March 2003 on
National Referendum on the Background of the Constitution of the
Republic of Poland], “Przeglgd Sejmowy’, 2003, issue 3. — P. 12, 21.
Jabtonski M., Referendum ogdlnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues] Publ. by “Palestra’; 2003,
issues 5-6. — P. 12.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks on
the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjologic-
zny” Year LXXV], journals 2 — 2014. — P. 149; Garlicki L., Uwagi do
art. 125 [Comments on Article 125], (in:) Konstytucja Rzeczypos-
politej Polskiej. Komentarz [The Constitution of the Republic of
Poland. Commentary], Publ. by Wyd. Sejmowe, Warszawa, 2001. —
P.5.

Pitat M. Referendum ogdlnokrajowe w procesie integracji Polski z
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Stateauthoritiesincertainmatterstotheinternational
organization or international authorities, may take
place by means of a national referendum, pursuant
to Art. 125 of the Constitution®*. This regulation was
used to carry out the accession referendum, confirm-
ing the accession of the Republic of Poland to the
European Union, organized on 7-8 June 2003.

Art. 235 para. 6 of the Basic Law refers to the
constitutional referendum, with a slightly distinctive
character from the classical national referendum. The
constitutional referendum may concern the appro-
val by universal vote only of changes introduced in
the provisions of Chapter I — “Republic”, I — “Free-
doms, Rights and Obligations of Man and Citizen”,
XII — “Amendment to the Constitution”. In the case of
a constitutional referendum the difference lies in both
the entity ordering the people’s vote — the Speaker
of the Sejm, as well as the group of entities entitled to
submit a request regarding its implementation: pur-
suant to Art. 235 para. 6 first sentence in connection
with Art. 235 para. 1 of the Basic Law, the following
have legitimacy in this respect: 1/5 of the statutory
composition of the chamber of deputies (92 depu-
ties), the Senate and the President of the RP, acting
within 45 days of the adoption of the Act amending
the Constitution by the Senate. Importantly, the Spea-
ker of the Parliament does not have the right of free
assessment of the application merits, in accordance
with the constitutional order, in the case of an initia-
tive to hold a referendum by the qualified entity, the
Speaker “orders immediately” a referendum within
60 days from the date of submission of the applica-
tion?”. It should also be pointed out that, contrary
to a national referendum on matters of particular
interest to the State, a constitutional referendum is
valid regardless of the turnout: an amendment to the
Constitution is deemed to be accepted if the majority
of voters were in favour?®. This procedure is aimed at
making transformations in the content of the Basic

Unia Europejska [National Referendum in the Integration Process
of Poland with the European Union], “Studia luridica Lublinensia”,
2004, vol. 3. — P. 153; Dubicka A., Uwagi o ustawie z dnia 14 marca
2003 r. o referendum ogo6lnokrajowym w $wietle prac nad jej pro-
jektem [Comments on the Act of 14 March 2003 on the National
Referendum in the Light of Work on its Draft], “Acta Universitatis
Wratislaviensis”, Przeglqd Prawa i Administracji 2004, issue 63. —
P. 80.

Rytel-Warzocha A., Zarzadzanie referendum ogdlnokrajowego
przez Prezydenta RP [Ordering National Referendum by the Presi-
dent of the Republic of Poland], (in:) Referendum ogélnokrajowe
w Polsce. Wybrane zagadnienia [National Referendum in Poland.
Selected Issues], Publ. by the Gdarisk University, 2016. — P. 13.
Grabowska M., Polska ustawa o referendum ogélnokrajowym (ref-
erenda akcesyjne) [Polish Act on National Referendum (Accession
Referenda)], “Studia Europejskie’, 2003. — P. 104.
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Law dependent on the will of citizens interested in
the direction of legal changes, and not to be blocked
through the passivity of part of the electorate.

The Constitution delegated a detailed regulation
of issues related to the preparation, carrying out and
establishing the results of a referendum to be resolv-
ed by a statutory way.

Under the current legal status (2018), this dele-
gation is fulfilled by the Act of 14 March 2003 on the
National Referendum.

According to the contents of Art. 3 paragraphs 1

and 2 of the Act on the Referendum, as a repetition of
the provisions of Art. 62, paragraphs 1 and 2 of the
Constitution of the RP, Polish citizens, who will turn
18 years of age the latest on the voting day, are entitled
to participate in the vote. The exclusion catalogue of
referendum rights includes cases of deprivation of
public or electoral rights and incapacitation with a le-
gally binding court decision. It is worth noting that
the Constitution of the RP grants citizens the right
“to participate” in the referendum, and not the right
“to a referendum”. The final decision as to the subject
matter of voting, its date, or rejection of the citizens’
application belongs to the representative body. This
provokes comments about the semi-direct nature of
the national referendum?’, manifested in the inability
of the Sovereign to initiate effectively a referendum?,
The legislator’s reluctant approach to instruments of
direct participation of citizens in the State’s gover-
nance, negatively affecting their use, is also evidenc-
ed by the lack of mandatory referendums in the provi-
sions of the Basic Law and depriving the Sovereign
of the right to participate in proceedings aimed at
amending the Constitution of the RP: citizens have
neither the right of people’s constitution initiative, or
the possibility of initiating a referendum approving
an amendment?’,

Voting may be conducted within one or two
days — in the first case it takes place on a day off work,
in the second case it also includes the day before
it — one-day voting takes place between 6.00 a.m.
and 10.00 p.m., and two-day voting takes place bet-
ween 6.00 a.m. and 8.00 p.m. each day. Voting in a
referendum is carried out both in the voting stations

27 Jabtonski M., Referendum ogdlnokrajowe. Wybrane zagadnienia,
[National Referendum. Selected Issues] Publ. by “Palestra’; 2003,
issues 5-6. — P. 12-13.

Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 8.

Uziebto P, Zarzadzanie referendum ogélnokrajowego na wniosek
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in the country, i.e. in permanent stations designated
on the basis of the provisions of the Electoral Code
of 5 January 20113°, separate stations established in
hospitals, social welfare institutions, penitentiaries,
pretrial detention centres and external stations orga-
nized for Polish citizens staying on Polish sea ships,
as well as in the voting stations established for Polish
citizens staying abroad. It is also acceptable to create
a voting station in student hostels or their complexes
if at least 50 people entitled to take part in the refe-
rendum are present on the day of voting and the rec-
tor of the higher school that runs the student hostel
has been informed about it.

The Act provides for a three-tier system of com-
petent authorities in matters of a national referen-
dum: The National Electoral Commission, electoral
commissioners, and Circuit Electoral Commissions
for the Referendum.

The central electoral authority is responsible for
organizing and conducting the referendum, in parti-
cular by: supervising the preparation of the referen-
dum and compliance with the rules governing its im-
plementation, explanation of the mode of voting, con-
sideration of complaints about electoral commissio-
ners’ activities, preparation of reports on the course
of voting, as well as making the result of the referen-
dum publicly available and announcing them in the
Official Journal of the Republic of Poland.

The tasks of electoral commissioners, in the area
belonging to their competence, include: ensuring — in
cooperation with territorial self-government bodies —
the proper preparation and conduct of the referen-
dum, verifying of compliance with the provisions of the
Referendum Act by regional referendum commissions
and considering complaints about their activities, pro-
viding Circuit Electoral Commissions with ballot pa-
pers and determining the results of voting and their
transfer to the National Electoral Commission.

Circuit Referendum Commissions are appointed
by the commune head (mayor, president of the city)
out of the persons entitled to participate in the referen-
dum, permanently residing in the given commune,
composed of: 4-8 of persons in the event of one-day
voting, and 6-10 in the case of two-day voting. In both

grupy wyborcow [Ordering National Referendum, at Request of
Voters’ Group], (in:) Referendum ogélnokrajowe w Polsce. Wyb-
rane zagadnienia [National Referendum in Poland. Selected is-
sues]. Publ. by the Gdarisk University, Gdansk, 2016. — P. 35.
Kozietto T.,, Ogdlnokrajowa obywatelska inicjatywa referendalna w
Polsce, [National Civic Referendum Initiative in Poland], “Polityka i
Spoteczenstwo’, 2010, issue 7. — P. 113.

30 Consolidated text Journal of Laws of 2018, item 754, as amended.

31 Grabowska S., Inicjatywa ludowa w sprawie przeprowadzenia ogol-



situations, one person indicated by the executive body
of the commune is additionally appointed to be in the
composition of the Circuit Commission: in relation to
permanent voting stations out of local government
employees, and in the case of separate stations estab-
lished in hospitals, social welfare homes, prisons, pre-
trial detention centres and student hostels — out of
the employees of these institutions. The circuit com-
missions are responsible for conducting the voting,
ensuring compliance with the provisions of the Act on
the Referendum at the time and place of the voting,
determining the results of the voting in the station
and making them public and passing the voting pro-
tocol to the competent electoral commissioner.

As already indicated above, the referendum on
matters of particular interest to the State is ordered
by the Sejm or by the President of the Republic of
Poland, with the consent of the Senate.

It is worth noting that the Sejm, deciding on re-
ferring a given issue to a common vote, may act on its
own initiative or at the request of the Council of Mi-
nisters, the Senate, and a group of at least 500,000
citizens. Importantly, the submission of a request by
the authorized entity (specifying the proposals for
questions or variants of the solution in the case consi-
dered in a referendum) does not mean — contrary to
the situation in the case of a constitutional referen-
dum — the obligation to take account of it>., In the
event of rejection of the request for a national refe-
rendum by the Sejm, the Speaker of the Chamber is
obliged to inform the proposer of that fact. It should
also be emphasized that the request for reference to
a referendum of a specific matter submitted by citi-
zens cannot concern matters related to State defence,
amnesty, and State income and expenses, in parti-
cular taxes and other public levies®? (for the detailed

nokrajowego referendum wptywajacego na ustawodawstwo (na
przyktadzie uregulowan szwajcarskich, wtoskich i polskich [The
People's Initiative for a National Referendum Affecting Legislation
(Examples of the Swiss, Italian and Polish Regulations), Annales
Universitatis Mariae Curie-Sktodowska”, 2003/2004, issue 50. —
P. 72; Winczorek P, Kilka uwag o polskich referendach [Some
Remarks on the Polish Referenda], “Ruch Prawniczy, Ekonomicz-
ny i Socjologiczny” Year LXXVI, journals 2 — 2014. — P. 151.
Grabowska S., Inicjatywa ludowa w sprawie przeprowadzenia
ogolnokrajowego referendum wptywajacego na ustawodawstwo
(na przyktadzie uregulowan szwajcarskich, wtoskich i polskich
[The People's Initiative for a National Referendum Affecting Leg-
islation (Examples of the Swiss, Italian and Polish Regulations),
“Annales Universitatis Mariae Curie-Sktodowska”, 2003/2004, is-
sue 50. — P. 53.

Mordwitko J., W sprawie trybu postepowania Sejmu z wnioskiem
grupy obywateli o przeprowadzenie referendum ogélnokrajowe-
go [On the Procedure of the Sejm with the Request by a Group of
Citizens to Hold a National Referendum], “Biuletyn EiOP’, 2000, is-
sue 1. — P. 94.
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procedure concerning the request of a group of citi-
zens to conduct a national referendum??).

In the case of a referendum ordered by the Pre-
sident of the RP, the Head of the State presents the Se-
nate with questions or solution options and the date
of its implementation3*, and the second Chamber of
the Parliament adopts a resolution to vote or denies
it within 14 days since the date of submitting the
draft decision by the President of the RP3°.

Both in the case of a referendum ordered by
the Sejm and a vote conducted on the initiative of
the Head of the State, the resolution or decision in the
case must contain: the legal grounds for a referen-
dum, proposals for questions or solution options, the
voting date and a calendar of activities related to the
referendum?®. In accordance with the provision of
Art. 65 para. 4 of the Act of 14 March 2003, the refe-
rendum is carried out no later than 90 days from the
announcement of the resolution of the Sejm of the
RP or the decision of the President of the RP. As al-
ready indicated, the result of the referendum on mat-
ters of special importance to the State is binding if
more than half of those entitled to vote took part in it.
The conclusive nature of the plebiscite is something
different and it occurs if most of the answers to the
question are given in a valid way in favour or against
it, or if one of the proposed variants obtains the lar-
gest number of valid votes®’. The binding result of
the referendum imposes on the State authorities the
obligation to implement it immediately by issuing
the necessary normative acts or through other ac-
tions, no later than within 60 days from the date of
announcement of the Supreme Court’s resolution
stating the validity of the referendum in the Journal
of Laws of the RP. It is pointed out that this obliga-
tion rests, in particular, on the authorities whose

34 Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:) Kon-
stytucja Rzeczypospolitej Polskiej. Komentarz [The Constitution
of the Republic of Poland. Commentary], Publ. by Wyd. Sejmowe,
Warszawa, 2001. — P. 8.

Rytel-Warzocha A., Zarzadzanie referendum ogdlnokrajowego
przez Prezydenta RP [Ordering National Referendum by the Presi-
dent of the Republic of Poland], (in:) Referendum ogdlnokrajowe
w Polsce. Wybrane zagadnienia [National Referendum in Poland.
Selected Issues], Publ. by the Gdarnisk University, 2016. — P. 26.
Wrzalik M., Zarzadzenie referendum ogélnokrajowego przez
Prezydenta RP w sprawach o szczegdlnym znaczeniu dla panstwa
(wybrane problemy) [Ordering a National Referendum by the
President of the Republic of Poland on Matters of Special Impor-
tance to the State (Selected Problems)], “Przeglgqd Prawa Konsty-
tucyjnego”, 2017, issue 4. — P. 35.

Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” Year LXXVI, journals 2 — 2014. — P. 153.

35

36

37

87

VaVdl OJOHUIIALULOHON DUMLIOOVh WMMIOHIVANA



TEMA | BEPXOBEHCTBO ITPABA I IO/ BJIAJIU

88

constitutional tasks and competences are to take a
given category of cases®®. It should be emphasized
that the legal consequences are not foreseen for fail-
ing to comply with the above-mentioned obligation:
in the science of constitutional law a view is expres-
sed that enforcing the responsibility for failure to im-
plement the binding result of the referendum is pos-
sible only by voters in the course of subsequent elec-
tions; in respect to the President also in the form of
the implementation of constitutional responsibi-
lity*°, which — bearing in mind both the too general
definition of the obligation to implement the binding
result of the referendum®’, and the shape of the Polish
model of proceedings in the matter of constitutional
torts — is not very likely.

Differences related to the procedure of holding
areferendum on granting consent for the ratification
of an international agreement, referred to in Art. 90
para. 3 of the Constitution of the RP, is regulated by
Chapter 9 of the Referendum Act*' (the differences
accompanying the constitutional referendum have
already been discussed in the earlier part of this ar-
ticle). Signing of an international agreement under
which the Republic of Poland has given the interna-
tional organization or the international authority the
competence of State authorities in certain matters is
announced to the Speaker of the Sejm by the Prime
Minister. The consent to the ratification of such an
agreement may be expressed in a parliamentary man-
ner, by the way of a statute passed in both Chambers
by a majority of 2/3 of votes, in the presence of at
least half of the statutory number of deputies and
senators or by a national referendum. The mode of
consent is determined by the Sejm by a resolution
passed by the absolute majority*2 The entities autho-
rized to order a referendum as provided by the sta-
tute are the Sejm and the President of the RP, with
the consent of the Senate. If the ordering body of the

38 Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda), “Ruch Prawniczy, Ekonomiczny i Socjolog-
iczny” Year LXXVI, journals 2 — 2014. — P. 154.

Skotnicki K., Opinia dotyczaca wniosku obywatelskiego o podjecie
przez Sejm uchwaly w sprawie przeprowadzenia referendum
ogblnokrajowego w sprawie zmian w ustroju Rzeczypospolitej
Polskiej [Opinion on a Citizen's Request to the Sejm to Adopt a
Resolution on Holding a National Referendum on Changes in the
Political System of the Republic of Poland], “Przeglqd Sejmowy’,
2005, issue 3. — P. 117.

Rytel-Warzocha A., Zarzadzanie referendum ogdlnokrajowego
przez Prezydenta RP [Ordering National Referendum by the Presi-
dent of the Republic of Poland], (in:) Referendum ogélnokrajowe
w Polsce. Wybrane zagadnienia [National Referendum in Poland.
Selected Issues], Publ. by the Gdarisk University, 2016. — P. 28.
Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
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popular vote is the Sejm, it should be noted that the
Chamber is obliged to adopt a separate resolution in
this matter — the activities related to determining
the mode of consenting to the ratification of an inter-
national agreement are insufficient*®. It is worth
noting that, unlike in the case of a referendum on mat-
ters of special significance for the State under Art.
125 of the Constitution, the Sejm acts on the matter
only on its own initiative, and requests from other
entities to hold a referendum are inadmissible. Regar-
ding the referendum under Art. 90 para. 3 of the Con-
stitution, it is also required that more than half of
those entitled to vote participate in it as a condition
of its binding nature, with which the consequences of
the vote are connected. If the result of the referendum
is binding, and the majority of valid votes were cast
for the consent, the President of the RP obtains legi-
timacy to ratify an international agreement**; the pre-
dominance of negative votes with the binding nature
of referendum excludes the possibility for the Head
of State to undertake efforts to bind the Republic of
Poland by the provisions of the agreement*®. The si-
tuation is different in the case of a non-binding result
of the vote: pursuant to Art. 75 of the Act of 14
March 2003, if the required turnout is not obtained,
the Sejm may again adopt a resolution regarding the
mode of consent to the ratification of a specific type of
an international agreement concluded by the Polish
State.

The expenses related to the organization and
conduct of a national referendum are paid from the
State budget, as part of the specific reserves. They in-
cludeinparticular costsrelated totheimplementation
of tasks by the National Electoral Commission, the
National Electoral Office, electoral commissioners,
and Circuit Electoral Commissions, as well as funds
spent in connection with the performance of duties
by the government administration authorities and

tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 14.

Pitat M. Referendum ogélnokrajowe w procesie integracji Polski z
Unig Europejska [National Referendum in the Integration Process
of Poland with the European Union], “Studia Iuridica Lublinensia’,
2004, vol. 3. — P. 153.

Dubicka A., Uwagi o ustawie z dnia 14 marca 2003 r. o referendum
ogolnokrajowym w $wietle prac nad jej projektem [Comments on
the Act of 14 March 2003 on the National Referendum in the Light
of Work on its Draft], “Acta Universitatis Wratislaviensis”, Przeglad
Prawa i Administracji, 2004, issue 63. — P. 84

Pitat M. Referendum ogdélnokrajowe w procesie integracji Polski z
Unia Europejska [National Referendum in the Integration Process
of Poland with the European Union], “Studia Iuridica Lublinensia’,
2004, vol. 3. — P. 160.

Dubicka A., Uwagi o ustawie z dnia 14 marca 2003 r. o referendum
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their central offices, as well as tasks commissioned to
be performed by local government units.

Against the validity of a national referendum, a
protest may be submitted to the Supreme Court for
violating the provisions of the Referendum Act re-
garding voting, establishing the results of voting, or
determining the results of a referendum, or for com-
mitting a crime against a referendum®®. The right to
challenge the legitimacy of a referendum depends on
the basis of the protest: if it is based on the charge
of committing a crime or violating the provisions
of the statute by the National Electoral Commission
(Panstwowa Komisja Wyborcza — PKW), the right
to file a complaint is vested in everyone entitled to
participate in the voting, and in the case of a protest
based on violation of the provisions of the Referendum
Act regarding voting or establishing results of voting
in a circuit or by an election commissioner, the right
to challenge the validity of a referendum is vested in
a person included on the list of voters in a specific cir-
cuit or in the area of activity of a given electoral com-
missioner. The protest is filed in writing within 7 days
from the date of the announcement of the referendum
result by the PKW in the Journal of Laws, and the
Supreme Court, after examining complaints, acting as
the entire Extraordinary Control and Public Affairs
Chamber, passes a resolution regarding the validity
of the referendum no later than 60 days from the an-
nouncement of the result of the referendum (the con-
firmation of the referendum validity is a necessary
element of the referendum procedure, regardless of
the fact whether the plebiscite was protested or
not*”). The resolution is immediately presented to
the President of the RP, the Speakers of the Sejm and
the Senate, the Prime Minister, and published in the
Official Journal of the RP, and sent to the National
Electoral Commission. If the Supreme Court annuls
the vote in a circuit or circuits, and if the annulment
does not affect the result of the referendum, the PKW
revises the results of the referendum by the way of
a resolution. If it is determined that the violation of
law raised in the protests influenced the final result
of the plebiscite, the Supreme Court orders re-voting
in a specific circuit or circuits, or indicates an action

the Act of 14 March 2003 on the National Referendum in the Light
of Work on its Draft], Acta Universitatis Wratislaviensis”, Przeglad
Prawa i Administracji, 2004, issue 63. — P. 95.

JuB.: Jachimowicz M., Przestepstwa z ustawy o referendum ogol-
nokrajowym [Offences under the Act on the National Referendum],
“Przeglqd Sejmowy’, 2008, issue 1. — P. 65; Wrzalik M., Zarzadzenie
referendum ogoélnokrajowego przez Prezydenta RP w sprawach o
szczegblnym znaczeniu dla panstwa (wybrane problemy) [Order-
ing a National Referendum by the President of the Republic of Po-
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from which the referendum proceedings should be
repeated. After carrying out the prescribed actions,
the PKW determines the adjusted results of the
voting and the result of the referendum by the way of
a resolution to be announced in the Journal of Laws
of the RP.

During the period of the Constitution of the RP of
2 April 1997, two national referenda took place. The
first of them, concerning the Nation’s approval of the
ratification of the Treaty on the Accession of the Re-
public of Poland to the European Union, was ordered
on 8 June 2003. Bearing in mind the problems of ob-
taining high attendance, characteristic of Polish elec-
tions and referenda, it was decided to vote within two
days: on 7 and 8 June 2003. The accession referen-
dum was attended by 59% of those entitled to vote,
which determined its binding nature. The clear majo-
rity (77%) was in favour of the accession of Poland
to the EU, which allowed the President of the RP to
hold a solemn ratification of the Accession Treaty on
23 July 2003.

The second and last referendum to date (2018),
ordered by the President of the RP on 17 June 2015,
took place on 6 September 2015. The voters answer-
ed 3 questions: 1) Are you in favour of the introduc-
tion of single-member constituencies in elections to the
Sejm of the RP?; 2) Are you in favour of maintaining
the current method of financing political parties from
the State budget? 3) Are you in favour of introducing
the general rule of resolving doubts about the inter-
pretation of tax law in favour of the taxpayer? With
respect to the first and last questions, the answers
“in favour” were clearly predominant: 78.75% and
94.52% of the votes, respectively, and the second
question was answered negatively by the partici-
pants of the referendum (82.63% of the votes).
Despite the unambiguous position of voters in cases
referred to a referendum, its results could not be con-
sidered binding due to a failure to achieve the requir-
ed turnout — 7.8% of those entitled to vote took part
in the plebiscite, which was the worst result in all
European popular votes conducted after the Second
World War world*®,

land on Matters of Special Importance to the State (Selected Prob-
lems)], “Przeglgd Prawa Konstytucyjnego’, 2017, issue 4. — P. 39.
Garlicki L., Uwagi do art. 125 [Comments on Article 125], (in:)
Konstytucja Rzeczypospolitej Polskiej. Komentarz [The Constitu-
tion of the Republic of Poland. Commentary], Publ. by Wyd. Sej-
mowe, Warszawa, 2001. — P. 11.

Osiecki G., Potocki M., Referendum przeszto do historii [Referen-
dum Passed into History]. “Dziennik Gazeta Prawna”, 8 September
2015. — P. A4.
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For the proper record, it should be noted that
under the Polish Constitution of 1997 other referenda
were also planned, mainly postulated by citizens, but
they eventually did not take place (only in the years
2007-2012, 9 attempts were made; some of them
torpedoed by the Sejm, without adopting resolutions
regarding the referendum, and some by the Senate
which did not consent to the referendum initiative
of the President of the RP. See more on this topic*?).
The following concepts can be given as an example:
in 2005, a referendum on the EU Constitution was
to be held, but after the negative results of the
referenda in France and The Netherlands, the idea
of carrying it out was abandoned. Two initiatives of
the President of the RP to hold a referendum turned
out to be ineffective: the draft resolution on ordering
a national referendum regarding the retirement
age, functioning of state forests and the compulsory
school age of six-year-old children, submitted by the
Head of State to the Senate on 17 August 2015, was
rejected by the second Chamber on 4 September
2015°%° while the initiative to conduct a constitutio-
nal referendum on 10-11 November this year, includ-
ing 10 questions of a political nature, did not obtain
the Senate’s consent during the vote on 25 July 2018.

PROPOSALS FOR AMENDMENTS
TO THE REFERENDUM ACT

The above-described, concise discussion of the
provisions of the 2003 National Referendum Act
allows to formulate a conclusion that most of its
provisions were constructed in a transparent man-
ner that would not give rise to any doubts in inter-
pretation. Nonetheless, there are some provisions,
whose current wording requires a change towards
unification with the provisions of the Electoral Code
and some regulations that may, in its current word-
ing, imply difficulties in their practical application.

First, one should signal the need to harmonize

49 Winczorek P, Kilka uwag o polskich referendach [Some Remarks
on the Polish Referenda], “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” Year LXXVI, journals 2 — 2014. — P. 144; Zarys insty-
tucji referendum jako formy demokracji bezposredniej. Referenda
ogolnokrajowe w Polsce. Opracowanie tematyczne OT-620 [Out-
line of the Institution of the Referendum as a Form of Direct De-
mocracy. National Referenda in Poland. Thematic Studies 0T-620],
the Office of the Senate, May 2013. — P. 13.

Leszczynska K., Instytucja referendum ogélnokrajowego zarza-
dzanego przez Prezydenta RP za zgoda Senatu [Institution of the
National Referendum Ordered by the President of the Republic of
Poland with the Consent of the Senate], “Studia Politologiczne’,
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voting times in the referendum with the voting times
for parliamentary, presidential, local government
and European Parliament elections®’. As already in-
dicated, referendum voting takes place from 6.00 a.m.
to 10.00 p.m. in the case of the one-day plebiscite,
and from 6.00 a.m. to 8.00 p.m. in the case of voting
carried out within 2 days. Regarding the electoral
proceedings, the legislator established voting hours
from 7.00 a.m. t0 9.00 p.m. (Art. 39 § 2 of the Electoral
Code). In addition, it must be emphasized that in the
case of a one-day referendum, the election silence
lasts until 10.00 p.m., and in the elections, it ends at
9.00 p.m,, if none of the circuit electoral commissions
extends the voting due to the occurrence of extraor-
dinary events. This may cause a collision in the event
of ordering elections and a referendum on the same
day. Similar complications related to voting times,
participation in the voting and the referendum and
electoral silence would result in a two-day voting in
the referendum and simultaneous elections ordered
for the second of these days.

The issue of the electoral register used in the re-
ferendum carried out together with the elections also
requires attention. According to the current wording
of Art. 90 section 1 point 1 of the Referendum Act, in
the case discussed, electoral registers drawn up for
the needs of specific elections are used, while in con-
nection with the suggestions from electoral autho-
rities®? that in the event of simultaneous holding of
elections and referendum it would be necessary to
require the participants to take separate confirma-
tion of receipt of the electoral and referendum card,
it may be considered to change the said provision in
the direction of granting the competent minister the
right to determine a new pattern of the electoral
register.

It also seems necessary to harmonize the dead-
lines for public disclosure of information on the num-
bers and boundaries of voting circuits and on the
seats of Circuit Electoral Commissions in permanent
and separate circuits with the provisions of the

2016, issue 42. — P. 85.

National Electoral Commission, Informacja o realizacji przepiséw
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 19
National Electoral Commission, Informacja o realizacji przepiséw
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 20.
National Electoral Commission, Informacja o realizacji przepiséw
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 21.
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Electoral Code. Bearing in mind the current wording
of Art. 6 para. 5 of the Act of 14 March 2003, such in-
formation is provided no later than on the 40" day
before the referendum, while pursuant to the instruc-
tion of Art. 6 para. 3 of the Referendum Act, the pro-
visions of the Electoral Code are applicable to sepa-
rate voting circuits created in hospitals, social wel-
fare homes, prisons, and pre-trial detention centres.
According to the content of the Art. 12 section 10 of
the Code, the creation of separate circuits takes place
no later than on the 35% day before the election day.
Bearing in mind the above, it should be noted that in
the current legal status, the Referendum Act requires
public information on the boundaries and numbers
of voting circuits and the seats of the Circuit Electoral
Commissions no later than 5 days before the deadline
for formation of separate circuits in the referendum.
It would also be advisable to standardize the naming
of units in which separate circuits for the needs of
a referendum are created, with the names resulting
from the provisions of the Electoral Code (Art. 6
para.l point 2 of the Referendum Act in connection
with Art. 10 § 4 of the EC).

Attention should also be paid to the need to sup-
plement the provisions of the Referendum Act with
the provisions regarding voting by proxy and corres-
pondence voting. Although Art. 5 para. 5 of the Refe-
rendum Act requires that the provisions of the Elec-
toral Code should be applied to the voting procedure,
it should be pointed out that, firstly, Art. 5 para. 1 of
the Referendum Act directly expresses only the possi-
bility of personal voting (the Act does not make any
reservations following Art. 38 § 1 of the Electoral
Code),and secondly, there are no references to specific
provisions of the Code, regulating correspondence
voting and voting by proxy and implementing acts,
including templates of documents related to this®.

Consideration should also be given to extending
the list of referendum provisions with a regulation
concerning the transfer of information on the date of
the referendum, the hours, and the method of voting
to those entitled to participate in the referendum in
permanent circuits. A similar provision of the Elec-
toral Code (Art. 37d) has been in force since 1 January
2016, ordering the election commissioner to provide
voters with this information in the form of a non-ad-
dressed print, placed in post boxes.

53 . - . N ..
National Electoral Commission, Informacja o realizacji przepiséw
Kodeksu wyborczego oraz propozycje ich zmiany [Information
on the Implementation of the Electoral Code and the Proposals of
Amendments], ZPOW-430-8/15, Warszawa, 2016. — P. 22.
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At the end of the comments on the desired di-
rections of the amendments to the Referendum Act,
it should be suggested clarifying the provisions defi-
ning the legal grounds for filing protests against the
validity of the referendum. The current legal status
is difficult to be considered as unambiguous and un-
derstandable for the participants of the voting, be-
cause by the disposition of Art. 34 para. 2, the Act
refers to the proper application of the provisions of
the Electoral Code in the issues pertaining to the con-
ditions and procedure for filing a protest and its con-
sideration, and the rules of adopting a resolution in
this matter by the Supreme Court, without indicating,
however, which provisions are to be applied in rela-
tion to which voting (26, p. 22). Bearing in mind this
lack, one should either apply explicitly to the provi-
sions governing the procedure for challenging the va-
lidity of a particular electoral proceeding (parlia-
mentary and presidential elections) or for a detailed
regulation of the rules for filing referendum protests
in the Act of 14 March 2003.

CONCLUSIONS

The principle of the Sovereignty of the Nation is
expressed (Art. 4 para. 2), expressed in Art. 4 para. 1
of the Constitution of the RP of 2 April 1997, is re-
alized in the exercise of the superior authority po-
wers by representatives or directly. Bearing in mind
that the detailed systematics of the Basic Law is not
accidental and is based on a specific constitutional
concept, the decisive importance should be attribu-
ted to representative democracy, in which the Nation
through the free elections decides on the composi-
tion of representative bodies expressing its will. Ne-
vertheless, the fullness of the democratic constitu-
tional system is expressed in granting the Sovereign
the opportunity to speak directly on issues of key
importance to it — in modern democracies this goal
is to be served by the institution of referendum. Des-
pite the reservations expressed in the doctrine about
the people’s vote, highlighting its potentially anti-
parliamentary character, the ability to manipulate
the will of voters through unreliable wording of re-
ferendum questions, decline in interest in the refe-
rendum and lowering its rank where the institution
is used too often, or high costs of organizing the un-
dertaking, often without binding results, it should
be pointed out with force that the incorporation of
the referendum institution into the content of con-
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temporary constitutions should be assessed unambi-
guously positively. The direct participation of the
Sovereign in the decision taking of the essential poli-
tical and social importance is the most complete ma-
nifestation of democracy, an important means of con-
structing civil society and a complementary measure
to the representative government. The referendum
has also an important educational function by activat-
ing society politically and making citizens aware of
a possible direct impact on the course of public affairs.
In order to make possible the abovementioned bene-
fits, stemming from complementing representative
democracy with instruments of direct participation
of the Sovereign in the exercise of power, public
authorities deciding to reach for people’s voting must
demonstrate their maturity and prudence in its order-
ing. Bearing in mind the Polish experience so far in
organizing a national referendum, it should be stated
that this institution does not enjoy special social re-
cognition because the authorities use a referendum
opportunistically and for purely political reasons, not
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ABSTRACT

The article is devoted to analysis of the peculiarities

and consequences of the executive separation and dualism
within the various types of semi-presidentialism, in particular
through the prism of theoretical and practical, constitutional
and political dimensions, as well as within the framework

of Constitutional Law and Comparative Political Science.

The author argued that semi-presidentialism is always
definitively and practically outlined by the executive dualism,
although the latter is affected by various peculiarities,
dynamics and consequences within the various types of

the analyzed form/system of government. At the same time,
based on the peculiarities of hierarchical and transactional
inter-institutional relations, it is substantiated that

the executive dualism within the framework of semi-
presidentialism is characterized by a dual nature of

the executive formation and implementation, but not

by a dual nature of the executive responsibility..

Key words: form/system of government, semi-
presidentialism, separation of powers,

the executive, the executive dualism.
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AHOTALISA

Kpisb npuzmy meopemuyHux i npakmu4Hux, KOHCmumyyiiiHux
i noAimMuYHUX 8UMIpis, @ MAKONHC 8 PAMKAX KOHCMUMYYIliH020
npasa i nopisHsbHoi nosimos02ii npoaxa.izo8axo ocobausocmi
ma Hacaidku nodiay i dyanizmy eukoHag4oi 81adu 8 pamkax
pi3Hux sudis Hanienpe3udeHmaniamy. Ap2yMeHmo8aHo, wo
Hanienpeaudenmasniam de@piHimusHo ma npakmuyHo 3a8xcou
0KpecaeMbCs 0yanismMoM 8UKOHABYOT 81a0u, Xo4a 0CMAaHHIll

i nosHavyaemuvcs pisHUMU 0co6aUB0CMAMU, OUHAMIKOIO Ma
Hacaidkamu y pamkax pisHux eudie yiei gpopmu/cucmemu
depacasHozo npasiHHS. BodHouac Ha nidcmagi ocobaugocmelti
iepapxivHux i mpaH3akyiliHux MixciHcmumyyiliHux 8i0HOCUH
06rpyHMO8aHo, ujo dyaiam 8UKOHA840I 81a0U 8 pamMKax
Hanienpe3udeHmaniamy xapakmepusyemucs 30e6i16uo20

He nodsitiHo npupodoto 8ionosidarbHocmi 8UKOHas4oi 8a1adu,
a nodsitiHot npupodoto ii popmysarHs ma 30ilicHEHHSI.
Kamwowuosi caoea: gpopma/cucmema depicasHo20 npasiHHs,
HanignpezudeHmasniam, nodisa 81adu, BUKOHABYA 81404,
dyanizm 8UKOHABY0I 81a0u.



pobJieMaTHKa MOAINY BJIAJU € 6araTorpaHHOIo i

3yMOBJIIOE YAMAJIO TEOPETUYHUX T NPAKTUYHHUX,
a TaKOX KOHCTUTYILiMHUX 1 MOJITUYHUX HACTIJKIB,
aJle B paMKax 110 KOHCTUTYLIHOT0 IpaBa, 1110 NOopiB-
HSJIBHOI TOJIiTOJIOTii BOHA 3/1e6i/bllle 06epPTAEThCS
JloBKoJia popM (mepeBakHO Y OPUCIIpYleHLii) abo cu-
cTeM (IepeBaXkHO Y MOJITOJIOTIT) Aep>KaBHOIO MpaB-
JiHHA. CepeJl HUX THUIIOBO, ajle He BUYEePITHO BUOKPEM-
JIIOIOTh TaKi, K pe3u/ieHTCbKa pecny6Jiika (npe3u-
JleHTaJi3M), mapJaMeHTCbKa pecny6Jiika Ta MOHap-
xist (mapsaMeHTapu3M) Ta 3MilllaHA YM HaMiBIpe3H-
JIeHTCbKa pecny6Jika (HamiBnpesugeHTasniaMm), i 3
[bOT'0 IPUBOAY MO3ULi yYEHUX Ta IPAKTHUKIB nepe-
BaXKHO € YiTKOIO 1 BiIpi3HAETHCA HECYTTEBO. 30Kpe-
Ma, 371e6iJbIIOT0 Y3BUYAEHOI CTajla KOHCTaTalif,
3riZHO 3 KOO MiJ] 3MilllaHO abo HamNiBNpe3u/eHT-
CbKOI0 $OPMOI0/CUCTEMOIO JIEPXKaBHOTO NpaBJiHHS
(MM HayKOBO OKpec/IeHHX i MOsSCHEHUX NPUYUH' Ha-
JaJii areJIl0BaTUMEMO J10 KaTeropii «cucrema Jiepxas-
HOI0 NpaBJIiHHA» abo «cHUcTeMa NpaBJiHHA») po3y-
MilOTb NepeayciM KOHCTUTYLiIMHY i MOJITUYHY KOH-
CTPYKLif0 Mi>KIHCTUTYLiHUX BiJHOCUH Y TPUKYTHHU-
Ky «IJIaBa lep>KaBu — ypsij, / npeM’ep-MiHicTp — nap-
JIaMEHT»),BpaMKaxsiKolycepeJHeHO lepe6ayeHOiH-
CTUTYTHU NpPe3UieHTa, BUOGOPHOTO BCEHAPOJAHO i Ha
dikcoBaHUU TepMiH, Ta NpeM'ep-MiHicTpa U ypsi/0BO-
ro kabiHeTy, fIKi He OTPUMYIOTh BJaJy Ha ¢ikcoBa-
HUH TepMiH Ha MiJCcTaBi BceHapoJHUX BUOOPIB, ae
060B’sI3KOBO KOJIEKTUBHO BiJIOBiJa/JbHi Xouya 6 Ie-
pef napsiameHToM (ab6o mepes napJiaMeHTOM Ta Iie-
peJ npe3ugenToM)?. HaToMicTb JyMKU JOCHIHUKIB
CYTTEBO BiJpi3HAIOTHLCA 3 MPUBOJY iHCTUTYILiHHO-
ro, IpoLeCyaJbHOr0, NOJITUYHOIO | MOBELIHKOBOI'O
HalnoBHeHHs Ta Bepudikalii cyTHOCTI, a BiATak i TH-
MiB HamiBOpe3uJeHTali3My, OCKiJIbKY, OyAy4Yu 6es-
Mpo6JIeMHO, 06'EKTUBHO Ta JUCNO3ULINHO JediHilo-
BaHOIO, LI CUCTeMa JlepP>KaBHOI0 NPaBJliHHA Ha Npak-
THIIi MOXKe TPOBOIUTU BKpal BapiaTUBHI HaCAiIKK Ta
reTeporeHHi Bapianii, ki MoXyTb ii HaGIM>KyBaTH |
Jl0 TIpe3uiIeHTali3My, i 0 napJ1aMeHTapyu3My TOLIO.
[Ipy4oMy 3yMOBJIEHO L€ [OJIOBHO L€ OJHIE€I AUCIIO-
3UIIHHOI0 Ta 06’EKTUBHOIO JIeQiHITUBHOIO 03HAKOMO
HamiBIpe3uAeHTali3My, 1Ky He 3aBXJAU 6epyTb [0
yBaru BYeHi, 30KpeMa MOJIJIOM, CyMillleHHAM Ta Ay-

1 JlutBuH B. KoHuenTyasisanis i TeopeTHUyHa AUCTUHKLisS OHATH
«hopMa Jiep>KaBHOTO MPaBJIiHHS» Ta «CUCTEMA JIep>KaBHOT'O MpaB-
JIIHHSI» Y MOJITUYHIA Hayui / Bitaniéi JluTBuH, AHaTosiii Poma-
HIOK // HaykoBuil yaconuc HauioHa/JbHOro nejaroriyHoro yHi-
BepcuTeTy iMmeni M. II. /IparomanoBa. Cepis 22 : [ToniTuyHi Hayku
Ta MeTOJUKa BUKJ/AJaHHSA COLia/bHO-NOJITUYHUX JUCLMILIIH :
36ipHUK HayKOBUX npalb. — 2016. — Bumn. 20. — C. 3-12.
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aJ1i3MOM BHMKOHABYOI BJIaJY MDXK IHCTUTYyTaMHU Ipe-
3UJieHTa Ta npeM’ep-MiHicTpa/ypsaA0BOTo KabiHeTY.
BignosifHO, MaricTpaJibHUM 3aBJAaHHAM IIpeJCTaBJie-
HOI HAyKOBOI CTaTTi € 0GI'PYHTYBAHHS Ta MOSICHEHHS
Toro $aKTy, 10 HaniBIpe3uJeHTai3M i gediHiTUB-
HO, | IPAaKTUYHO 3aBX/JU OKPECJIETHCA Ayali3sMOM
BHMKOHABYOl BJIaJH, X04a OCTAHHIN i MO3HAYaAETHCA
Pi3HMMH 0COGJMBOCTSAMH, JUHAMIKOIO Ta HacJifKa-
MU Y paMKax pi3HUX BUJIB Li€] CHCTEMU [epKaBHOT' 0
[paBJIiHHA.

Lle i TeOpeTUKO-METO0JIOTIYHO, i MPAKTUYHO-
eMIipUYHO OYEeBU/HO Ha MNiJicTaBi HAyKOBUX A0PO6-
KiB pi3HUX AOCHifHUKIB. OJHaK BOHU He BUYEPITHO
Ta He CUCTEMHO, a J0BOJIi 4acTo NOBGIXKHO 1 ONKCOBO
anesioKTh A0 peHoMeHY, 0COBJIUBOCTEH i HACTiKiB
JAyasi3aMy BUKOHAaBYOI BJaJ{ B paMKax HalliBIpe3u-
JIeHTaJli3My i He 3aBX/I1 3BaXKalOTh Ha TOU akKT, 110
L5 CUCTeMa Jlep>KaBHOI0 IIPaBJIiHHA € FeTEPOreHHOIO.
BinnosizgHo, He BiAKMjal04M HAYKOBUX 3aCJIyT Pi3HUX
AOCJIiIAHUKIB, 8 HATOMICTb PO3IIUPIOIOYH 1 JONOBHIO-
104U iX, ¥ cTaTTi 3/1ilicHEHO ClTPpO6y CUCTEMAaTU30BaHO-
ro Ta pi3HOBEKTOPHOI'0 OKpeCcJeHHsI 0CO6JINBOCTEN
Ta HACAIAKIB noAiny i fyanisMy BUKOHABYOI BJIaJIU B
paMKax pi3HHUX BU/iB HalliBIpe3UJeHTali3My.

Y 1boOMy KOHTEKCTI MU BUXOZMMO i3 3araJibHO-
BiZjoMo01 HayKOBOI M03M1lii, 3riAHO 3 siKoI0 popmMa i/yu
CUCTeMa JiepKaBHOTO NpaBJIiHHA, 6yAy4U epeAyciM
[IpaBOBOIO, aJle HEOAMIHHO i IOJITUYHOIO XapaKTepHu-
CTUKOI Jep)kaBU W 3arajioM IOJIITUYHOI CUCTEMH,
JleTepMiHYETbCS YMOBaMH GpOpMyBaHHS /«[TOXOKEH-
HA» | CTPYKTYPHU BUILUX IHCTUTYTIB YU LEHTPIB BJa-
[I¥ Ta NOJiJly NOBHOBAaXXEHb MiX HuMK. BianosizgHo,
He € BUHSTKOM i HamiBnpe3sugeHTcbka popma abo
CUCTEeMa JiepKaBHOTO MPaBJIiHHA, OCKIJIbKU /14 Hel
TaKOX MpPUTaMaHHa cnenudiyHa KOHCTPYKILis MozAi-
JIy BJIQJIU, AKa 3JaTHA MPOBOAUTHU pi3HI NpaBoOBi Ta
nosiTU4HI Hacaigku. [lpuyomy Le nmomidyeHo y niso-
My KOMILJIEKCi HAyKOBHX JJOPOOKIB 3 MPO6JIeMaTHKU
HaniBIpesuJeHTaNli3My, Ha HifCTaBl 4Oro MOXKHa
KOHCTaTyBaTH, 1110 ysBJEHHS Npo cneyudiky Ta Ha-
CJHIAKUA MOJAIIY BJAaJAUW B paMKax HalliBIpe3WJeHTa-
JIi3My CYyTTEBO €BOJIOLIOHYBAJIXA 3 YaCOM.

[HiniasibHO 11€ BiJl0GpakeHO y 3ayBaKeHHi J10-
C/IJHUKIB, 3TiJHO i3 AKMM CUCTeMy IpaBJ/IiHHA HalliB-

2 Captropi [Ix. [TopiBHSJIBHA KOHCTUTYiHHA iHXeHepis : locaikeH-
HSl CTPYKTYp, MOTUBIB i pe3ysnbTaTiB / [JxoBaHi CapTopi. — KuiB :
ApTEk, 2001. — C. 125; 3-10.

AnjypeeBa I KOHCTUTYIIMOHHOE NPaBO 3apy0GeXHbIX CTPaH : yyeo-
HUK / lanvHa AHzpeeBa. — M. : Jkemo, 2005. — C. 323; ApaHoB-
ckuit K. TocynapcTBeHHOe MpaBo 3apy6eXXHbIX CTPaH : yYeOGHUK
nuia By3soB / K. B. ApaHoBckuil. — M. : ®opym-UHppa-M, 1998. —
C.154-155.
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Npe3uJeHTCbKOTO THIY JOLIJIBHO BiIMEXOBYBaTH I
MPOTHUCTABJATH KJAaCUIHOMY («UUCTOMY») Ipe3u/ieH-
Tasi3My Ta NapJlaMeHTapyu3My Ha NiJcTaBi iIHAUKATO-
pa Tak 3BaHOTO AyasisMy BUKOHABYOl B3y, AKUN
OCTaHHIM pOpPMaIbHO He BJIACTUBUH (HaBiTh monpu
iHwi gediHiTUBHI BigMiHHOCTI HaniBnpe3ueHTa i3-
My, Ipo fKi Hu1ock Bulle). BiaTak came nogin i fya-
JIi3M BHKOHaB4YOl BJIalM B YMOBAX HamiBIpe3UJeH-
TaJ1i3aMy 3aCBiUYE, 1110 L[ CUCTeMa IIpaBJIiHHA 30BCiM
He € IPOCTUM NOEJHAHHAM YH CUHTE30M Npe3n/ieH-
TaJi3My Ta NapJaMeHTapU3My, a HATOMICTb IXHIM «IIO-
cepeJHUKOM» | omuiero 4yeprysaHHs. Pid y Tomy, 10
JAyaJjibHa (moBiliHa), a He MOHICTHYHA IpaBoBa i mo-
JIITUYHA NIpUpPOJa BUKOHABYOI BJIa/iU Y HalliBIpe3U-
neHTasni3Mi* moxigHa Big HaOyTTs JIeTITUMHOCTI BJ1a-
JU BOX TOJIOBHUX IHCTUTYTIB Jep:aBu — Ipe3u-
JeHTa i nmapjaMeHTy — Ha MifcTaBi BCceHapOJHUX
BUGOPIB®. OHAK i HA NpPOTHUBary, AyajbHa (MOABii-
Ha) BUKOHABYa BJIaJla B yMOBax HamiBIpe3ueHTa-
JIi3My He 060B’I3KOBO I'PYHTYETbCS Ha NaTepHi Mix-
IHCTUTYLLiIHHOrO NPOTUCTOSIHHS IJIaBU [lep>KaBu/
npe3yjieHTa Ta NpeMep-MiHicTpa i Horo ypsiloBoro
KabineTy®. Xou 0BOJIi YaCTO TPAMIAEThLCA caMe Tak,
1110 B paMKax HalliBNIpe3nWAeHTChKOT0 JIyali3My BUKO-
HaBYOi BJIaJIM BCEHAPOAHO BUGOPHUHN Npe3uIeHT a6o
NpU3HAYeHUM peMep-MiHiCTp — Iie He NPOCTO, BiA-
NOBIJIHO, IV1aBa Jiep>kaBU abo riaBa ypajgy, sKi Bif-
YyBaIOTh HECTa4yy Y4 HaAMip MOJITUYHOI BJIajy, aje
11 He TOJIOBHI KepiBHUKM BUKOHABYOIl BJIaJi4 Ta 3ara-
JIOM Jlep>KaBU BHACJIiJOK IPOTUCTOSAHHSA O4UH OJHO-
My. Bce 11e 03Hauae, 1m0 MiXKIHCTUTYLiHHI BigHOCH-
HU Npe3uJieHTa i3 NpeMep-MiHICTpOM Ta ypsajoM y
paMKax AyaJ/li3aMy BUKOHaB4YOI BJIaAH, CKJIAAy napJia-
MEHTY Ta TpiaZjHOI CUCTEMHU NOAINY BJAJU 3arajoM
MOXXYTb CYTTEBO 3MiHIOBAaTUCh i HAGYBAaTHU pi3HOMa-
HITHUX OpM Ta BUABIB, IPU L[bOMY He MOPYIIYIOYH
JediHiTUBHOrO 0O3HaYeHHA HamiBNpe3u/eHTasli3My’ .
BignosigHo, came 3aBASAKU JepiHITUBHUM IapameT-
paM Ta O03Halli IepMaHeHTHOr 0, IPOTe THY4YKOTO Jya-
JIi3aMy BUKOHaBYOi BJIaJM (IOXiIHOTO BiJi 3MiHIOBaJIb-
HOI KOMNO3UIlii MapJlaMeHTiB) HamiBOpe3uAeHTali3M
NO3MILIOHYETHCA AK CHUCTeMa Jep:KaBHOI'0 IMpaBJliH-
Hsl, KOTpa HaMOi/bllle MiAAAETHCA KOHCTUTYIiHHIN
Ta NOJIiTUYHIH iHXeHepii®.
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PoMaH1ok A. [1opiBHAJIbBHUN aHaJIi3 MONITUYHUX IHCTUTYTIB KpaiH
3axigHoi €Bponu : MoHorpadisa / AHaTosiii PomaHok. — JIbBiB,
2007. —C. 226.

Duverger M. A New Political System Model : Semi-Presidential Gov-
ernment / Maurice Duverger // European Journal of Political Re-
search. — 1980. — Vol. 8. — No. 2. — P. 166.

Blondel ]. Dual Leadership in the Contemporary World : A Step to-
wards Executive and Regime Stability / Jean Blondel // Kavanagh
D. Comparative Government and Politics / Dennis Kavanagh, Gillian

3 oAy Ha Lie, LiJIKOM 04eBHUJHO, L0 HaliB-
Nnpe3neHTCbKUH Ayasi3sM BUKOHABYOI BJIaU i MOAi
BJIQ/IU 3arajioM € TaKol KOMOiHaIi€w iHCTUTYLiH-
HUX, IPOLieCya/IbHUX, OJITUYHHUX i TOBeJJiIHKOBUX aT-
pUOYTIB MDDXKIHCTUTYL[IHHUX BiJHOCHH, 110 HEOIMiH-
HO NPUBOAUTH 10 OSIBU HOBOI IKOCTi CaMOI Ch CTEMU
Jlep>kaBHOTo NpaBJiiHHSA. BianosigHo, oco6iuBO 3Ba-
»)Kal4M Ha BapiaTUBHICTb MiAX0AIB 0 BU3HAYEHHA
HalliBIpe3ueHTali3My, LIIJIKOM OYEBU/HO, 110 MOALT
BJIa/iY 3arajioM Ta AyaJji3M BUKOHABUOI BJIaJiu 30Kpe-
Ma MOXYTb NPOAYKYBAaTH JOBOJII BiMiHHI MpaBOBi
Ta NOJIITUYHI HAaCJIi KU, OCKIJIbKH i caMi BOHU 3TiJHO
3 pisHUMM JediHinifgsMu HaniBnpesuzeHTali3My Ta
B paMKax BiIMiHHOI YIIOBHOBAXX€HOCTI pi3HUX I10JIi-
TUYHUX IHCTUTYTIB i aKTOPiB € JJ0BOJIi crieniupiuHu-
Mu. Hanpuksiaz, Ao JepiHiTHBHO 03HAKOIO HaMiB-
npe3uleHTaNi3My (K y JesKHUX BUeHHUX) € «IOCUTb
3HaYHi» MOBHOBaXXeHHS MPe3UeHTIiB (1[0 CbOroAHi
3/1e61/1bIIOT0 PO3YMIIOTh IK IOMUJIKY YHiBepcaaisMy
Ta peJIALiiHOCTI) abo HAeTbCs PO HaNiBIPe3UAEHT-
CbKY CUCTeMy IIpaBJ/liHHA BUHATKOBO 3 CUJIbHUMH IIpe-
3UJeHTaMH, TO aBTOMAaTU4YHO BJIACTHUBE «3a0XO4YeH-
Hsl IPUPOCTY» PiBHA KOHPIIKTHOCTI B paMKax Jyasti3-
My BHKOHaBuYoi Bjagu. HaTomicTh skio gediHiTHB-
HOIO 03HAKOIO HalliBIpe3ueHTaNi3My (K y 6ijabluo-
CTi BUEHUX) € HASABHICTb IOCaZ BCEHAPOLHO BUOOP-
Horo Ha gikcoBaHUH TepMiH Npe3uieHTa, NPUIOMY
He3aJIeXHO Bif Hloro ynmoBHOBaXkeHOCTI (110 JgucIio-
3UIiHHO i 3HAaYHO 0G’€KTHUBHIIIE), a00 HUAETHCA MPO
HaliBINpPe3UAeHTCbKY CUCTEeMY MPABJIiHHA 3 CUJIbHU-
MM, IOMIpHUMHU 4YM LiepeMOHiaJIbHMMH 3a NIOBHOBa-
’)KeHHSIMU NIpe3uJieHTaMH, TO, Ha IpOTHUBary, NpuTa-
MaHHe «3MeHILIEeHHsI Hampyru» i piBHS KOHQJIIKTHOC-
Ti B paMKax Aya/isMy BUKOHABUOi BJaJy. 3arajioM e
03HAYag, 10 He3aJIeXHOo Bij nmigxoay no AediHiroBaH-
HA HalliBIIpe3uleHTali3My, YIOBHOBAXKEHOCTI Pi3HUX
MOJIITUYHUX IHCTUTYTIB ¥ aKTOpiB, a TaKOX BUOOPY
JlepaB, koH$irypanii MiXiHCTUTYLiHUX BiAHOCHH
SIKUX € HalliBOPe3WJeHTCbKUMH, 151 CUCTEMA JlepKaB-
HOTO NpaBJliHHA, 30KpeMa Ha NiJAcTaBi 3aKJaZeHol
cnenudiku JeritTuMHOCTi, opMyBaHHS, Bi/[lTOBiAa/b-
HOCTI i moZiny Bj1afji, HEOAMIiHHO XapaKTePU3YEThCS
nojijioM 1 AyaniaMoM BUKOHaABYOI Bjaagu. [Ipuyomy

Peele. — Boulder, 1984. — P. 162-172; Bogdanor V. Semi-presiden-
tial Systems / Vernon Bogdanor // Bogdanor V. The Blackwell En-
cyclopaedia of Political Institutions / Vernon Bogdanor. — Oxford :
Basil Blackwell Publishers, 1987. — P. 561-562.

7 Shugart M. Semi-presidential systems : Dual executive and mixed
authority patterns / Matthew S. Shugart // French Politics. — 2005.
— Vol. 3. — No 3. — P. 323-351.
Pasquino G. Nomination : Semi-presidentialism : A Political Model
at Work / Gianfranco Pasquino // European Journal of Political Re-
search. — 1997. — Vol. 31. — No. 1. — P. 129.



(ak Oyne 3a3HAYE€HO HWXKYe) BiloOpaXKaTHUCh HaMiB-
Npe3uJeHTCbKUU Jya/li3M BUKOHABYOI BJIaIU MOXe
M0-pi3HOMY, ajle HallyacTille, IPUHANUMHI HOMiHaJb-
HO Ta GopMaJIbHO, BiH 3BOJIMTHCS 10 KOHCTPYKILii, KO-
JIY, 3 OJTHOTO 6OKY, TpeM’ep-MiHICTp BiANOBiJaIbHUM
3a MOBCSAKAEHHY pOOOTYy ypsAy, ajie 3 iHIIOro 60Ky,
NMpe3ueHT LoHalMeHIe 36epirae 3a 06010 poJib Ta
MaH/JaT «OIVIAL0BOTO i BiANIOBIAA/IbHOTO» 3a 3aKOp-
JIOHHI ¥ 060POHHI ClIpaBH, a TAKOXK JlesiKi HaZI3BUYaH-
Hi IOBHOBaXX€HH4. [HaKIlle KaXKy4H, HalliBIpe3UJeHT-
CbKUH Aiyasi3M BUKOHABY0I BJIa/IU € L[IJIKOM peajlbHUM
i mocTiliHO HAasIBHUM, a/[>Ke TPe3U/IeHT MOKe BILJIMBa-
TH SIKILL0 HE Ha 0COOJIMBOCTI GOpMyBaHHS, TO Ha Clle-
nudiky GyHKIiOHYBaHHS BUKOHABYOi BJaau (Ypsaay
Ta npeM’ep-MiHicTpa), a BUKOHAaBYa BJaJia SIKIIO He
BiAnOBiZaNbHa Nepes Mpe3ueHTOM, TO 060B’sI3KOBO
BiATIOBila/ibHA Nepe], l'IapJIaMEHTOMg. BigTak oauH
MOJIFOC AyaJli3sMy BUKOHABYOI BJIa/lU B yMOBax HalliB-
Npe3n/ieHTali3My HaraJllye BUKOHaBYy BJaJy B paM-
Kax Npe3njieHTaNi3My, @ HATOMICTb IHIIMHI NOJI0C —
B paMKax Nap/laMeHTapu3My. X04 HaBiThb NONpPH Le
JAyasi3M BUKOHABYOI BJaJU y HalliBIpe3uJeHTalli3-
Mi He POOUTD II}0 CUCTEeMY IpaBJIiHHSA 3MIllIaHOIO 3a
CBOEIO CYTHICTI0, QYHKIIIOHAIBHICTIO Ta HACIiKaMH,
60 BOHA XapaKTepPHU3YETbCS BJIACTUBUMHU BUHSTKOBO
ill iepapxiyHKMMHU i TpaH3aKLiMHUMHU MiKIHCTUTYLiH-
HUMH BiJHOCHHAMH y TPUKYTHHUKY «IJIaBa Jep*KaBU—
ypsia/npeMep-MiHicTp-napjaMeHT», siKi € BU3Ha4a-
JIbHUMU B aTpubyTH3alii cyTHOCTI, pi3HOBUAIB Ta
edekTiB HaniBnpesugenTaniamy'’,

OpHak mpuposa, 0COGJIUBOCTI Ta HACHIAKU MO-
A1y i AyanisMy BUKOHABYOI BJIaJiA Ta iEpapXiyHUX i
TpaH3aKLiMHUX BiAHOCHH B yMOBax HaliBNpe3ujeH-
TaJi3aMy MOXyTb 6yTH BiAMiHHMMU. Hacamnepef no-
TpiOHO 3BaXKaTHU Ha TOM JAediHITUBHO 3aKJyaJeHUN
dakT, 1o npemM’ep-MiHicTp i Horo ypsiloBUi KabiHeT
B paMKax HamiBIpe3uAeHTali3My MOXKYTb OYTH a6o
JIyasbHO (MoABiMHO) Bi/IMOBiJa/IbLHUMHU TIepe]; BCeHa-
POAHO BUGOPHUM NMPE3UAEHTOM i MapjlaMeHTOM, abo

Duverger M. A New Political System Model : Semi-Presidential Go-
vernment / Maurice Duverger // European Journal of Political Re-
search. — 1980. — Vol. 8. — No. 2. — P. 165-187; Shugart M. Semi-
presidential systems : Dual executive and mixed authority pat-
terns / Matthew S. Shugart // French Politics. — 2005. — Vol. 3.
— No 3. — P. 323-351; Amorim Neto O. Breaking the Parliamen-
tary Chain of Delegation : Presidents and Non-partisan Cabinet
Members in European Democracies / Octavio Amorim Neto, Kaare
Strgm // British Journal of Political Science. — 2006. — Vol. 36.
— No. 4. — P. 619-643; Elgie R. Semi-Presidentialism : Concepts,
Consequences and Contesting Explanations / Robert Elgie // Po-
litical Studies Review. -—— 2004. — Vol. 2. — No. 3. — P. 314-330.
Baylis T. Presidents versus Prime Ministers : Shaping Executive Au-
thority in Eastern Europe / Thomas A. Baylis // World Politics. —
1996. — Vol. 48. — No. 3. — P. 297-323; Kirschke L. Semipresiden-
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MOHICTHYHO BiANIOBia/IbHUMH BUHATKOBO Ilepe/, nap-
namentom'l., BixTtak goBosi MOIIMPEHOI € OMNuid
HaniBnpesuJeHTali3My, KOJIU NpPe3U/ieHT, 3 O4HOr0
OOKY, € He IPOCTO IJIABOIO IeP>KaBH, a Ha/liJIeHUH neB-
HOI0 MOJIITUYHOIO BJIAJION0, MPOTE, 3 iHILIOTr0 6OKY, HE €
OZJHO3HAUYHMM y4aCHUKOM Ta HOCIEM BUKOHABYOl BJIa-
[Y, aJiKe mopsif 3i co6010 Ma€e npeMep-MiHicTpa, 10
SIK IJ1aBa yps/y He 060B’sI3KOBO BiANOBiaIbHUM ITe-
peanpesugenToM. Haniacrasix BpaxyBaHHA CKAaLy
napJjaMeHTy crienddika cucteMu mo/jiisy BJaaju i Ba-
plaTUBHICTB AyaJli3My BUKOHABYOl BJIaIU 3YMOBJIIO-
I0Tb IOTPe6Y BU/IJIEHHS IHCTUTYL[iIHHOTO Ta TOBE/iH-
KOBOTO NiZIXOJiB 10 pO3YMiHHS, aTpubyTHU3aLii Ta TH-
noJiorizauii HaniBnpesuaeHTanismy. 0co61BO 3 Or-
JIAAY Ha Te, 10 MOAL Ta Ayasi3M BUKOHABYOI BJIaaU
(i B1agu 3arajsioM) MOMiXK Mpe3UIEHTOM Ta MpeMep-
MiHICTPOM € QXK HiSIK He CTaTUYHUM, a AI/IHaMi‘-IHI/IMlz,
aJpke KOHCTUTYLI HamiBNpe3uJeHTCbKUX Jep-
>KaB BU3HA4YalOTh, @ BUSABU MOJITUYHOI IPAKTUKHU KO-
PHUTYIOTb OCOGJIMBOCTI TOTO, IK IPe3U/eHT 060B’s13-
KOBO NNOBUHEH AIIUTHUCh CBOEIO BJIA/I00 3 IPeM €p-Mi-
HiCTpOM U ypsiZioM i HaBMmaky, a mpeM’ep-MiHicTp U
ypsiJ, 3MyllleHi 6yTH HaAiJeHi 10CTaTHbOK MiATPUM-
KOI0 y mapJiaMeHTi 3.

BignoBiiHO, MOXXHa BUOKPEMUTH JeKiJbKa 3a-
CaZiJHU4YMX KOHCTATallill 3 IpUBOAY PO3YMiHHSA 0COOJIN-
BOCTeM AyasisMy BUKOHaBYOI BJ1a/i1 B paMKax HalliB-
npe3uzieHTanismy. Ilo-nepuie, AyanisM BUKOHaBYOi
BJaau y ¢opmMaTi Aiapxii npesugeHTa (060B’I3KOBO
SIK IJIaBH JiepKaBH) i mnpeM’ep-MiHicTpa (060B’s13K0BO
SIK IJIaBU Ypsily) IpUTAaMaHHUN HaniBIpe3u/jeHTa is-
My HaBiTb He3a/IeXKHO BiJ| CUJIK Ta YIIOBHOBAXKEHOCTI
rOJIOBHUX MOJITUYHUX IHCTUTYTIB (I/1aBU JeprkaBH,
ypsAy Ta apJiaMeHTy). | HaBiTh He3aJexkHo Bif TOTO,
YU TaKa Jjiapxis 3a IpUPO0I0 MKIHCTUTYL[IMHUX BiJl-
HOCHH Y TPUKYTHHUKY «IJlaBa JepKaBU-ypa-napJia-
MEHT» € KOHQPOHTALiTHOI a60 KOHCEHCYCHOIO, TO6-
TO YU BOHA YCKJIAJAHIOE ab0 COPOLIYE BiJHOCUHU B
paMKax JAyasismy BuKoOHaBuoi Biaau'®. To-gpyre,

tialism and the Perils of Power-Sharing in Neopatrimonial States /
LindaKirschke // Comparative Political Studies.— 2007.— Vol.40. —
No.11. —P. 1372-1394.

Shugart M. Semi-presidential systems : Dual executive and mixed
authority patterns / Matthew S. Shugart // French Politics. — 2005.
— Vol. 3. — No 3. — P. 323-351.

Ginsburg T. Dismantling the «Developmental State»? Administra-
tive Procedure Reform in Japan and Korea / Tom Ginsburg // Ame-
rican Journal of Comparative Law. — 2001. — Vol. 49. — No. 4. —
P. 585-625.

JlutBuH B. /lo OL[iHIOBaHHSA KJIACUYHHUX | TOCTKJIACUYHHUX Ta QOp-
MyJII0BaHHSI OHOBJIEHOTO i CHHTETUYHOI'0 BU3HA4YeHb HaliBIpe3u-
neHTasizmy / Bitasié JIutBuH // BicHuk /[HinponeTpoBCHKOTO
yHiBepcuTteTy. Cepis : Pinocoodis, coniosoris, noJitosoria. —
2016. — Ne 3 (31). — C. 30-46.
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piBeHb Ayaji3My BUKOHABYO]I BJIaJy Y paMKax HalliB-
npe3u/ieHTa/li3My He € CTaJIUM, a 3aJ1eXKUTh BiJ po3-
CTAaHOBKM NOJITUYHUX CUJI | KOMIIO3ULii TapJIaMeHTYy.
[TopiBHAAHO 3 IHIIMUMHU CUCTEMAMHU [JiePKaBHOTO IIpaB-
JIIHHA 1je BUABJISETHCA Y TOMY, 110 AJ51 Ipe3uieHTa-
JIi3My i mapJlaMeHTapu3My BJIACTUBA BiICYTHICTb Jy-
aJ1i3My BUKOHABYOI BJIaiy, a HATOMICTb [Jid HaliB-
npe3nieHTa/li3My 3aBX/A1 IpUTaMaHHa rinoTeTH4YHa
MO>JIUBICTB AyaJli3My BUKOHABY0l BJaJy HABITb I10-
IpH Horo Hepeasli30BaHiCTb abo BifICYTHICTh y IEBHUH
MOMEHT 4acy. l|e 03Hauag, 1[0 HamiBNpe3uIeHTChbKUMN
Jlyas1i3aM BUKOHABYOI BJIaJiy BUSBJSETHCS LOHANMeEH-
llle IK OTeHL{iaJ1 ab0 MOXJIMBICTb [VIaBH Jiep>KaBU YU
napJlaMeHTy NigJaTu o6CTpyKLii mpeMep-MiHicTpa i
ypAA0BUH KabiHeT abo K K KOHCTUTYIiOHa/Ii30Ba-
Ha Ta peaJibHa MOXJIMBICTb KOHKYpeHLil MiXK I[JIaBOIO
Jlep>kaBU Ta I1aBolo ypaay’. BiaTak came BHacJi-
oK pakKTy i cnenudiku AyanizaMmy BUKOHABYOI BJIaIU
HaniBIpe3u/JeHTali3M OKpPeCJIETHCI aBTOHOMHICTIO
1 HEMOXXJIMBICTI0O HEHTpa/i3yBaTH BIJIMB Ipe3n/ieH-
Ta Ta npem’ep-Minictpa'®. Ilo-Tpete, aTpubyT aya-
JIi3My BUKOHaBY0I BJIaZii B YMOBax HalliBIIpe3u/ieHTa-
JIi3My He € Cy6'EKTUBOBAaHUM, TOGTO He BU3HAYAETHCS
piBHeM Jiapxil mpe3uJieHTa Ta MpeM’ep-MiHiCTpa, a
HATOMICTb € 00’'€KTUBOBAHUM, a/pke BU3HAYAEThCS
caMuM $aKTOM YU HaBiTb MOXKJIMUBICTIO TaKol Aiapxii
npe3u/ieHTa i IpeM'ep-MiHicTpa, 30KpeMa Ha mijcTa-
Bl BpaxyBaHHA iXHBOI IiTPUMKHU YU HENIATPUMKHU Y
napJiaMeHTi. A 11e, CBO€I0 4Yeproo, 03Ha4ae, 110 Bepu-
odikanis gyaniaMmy BUKOHAaBYOi BJaJd € iHCTpyMeH-
TOM 3icTaBJIEHHSI KOHCTUTYIIHHOI i NOJIITUYHOT npuU-
POZM CUCTEMH Jiep>KaBHOTO NpPaBJIiHHSA HalliBIIpPe3U-
JEHTCbKOTO THILY.

BojiHOYaC KpUTHYHO BaXKJIMBO, IO 30Cepej-
’KEHHs yBaru Jivlle Ha [NOBHOBXEHHAX OJHOIO MOJIi-
TUYHOTO iHCTUTYTY (IpUMipoM, Ipe3u/ieHTa YU npe-
Mep-MiHicTpa) B yMOBax Jyasi3aMy BHKOHAaBYOl BJia-
JU CIPUYMHAE HEeXTYBaHHSA IHIUUX MOJITUYHUX iH-

14 Pasquino G. Nomination : Semi-presidentialism : A Political Model
at Work / Gianfranco Pasquino // European Journal of Political Re-
search. — 1997. — Vol. 31. — No. 1. — P. 128-146.

Siaroff A. Comparative presidencies : the inadequacy of the presi-
dential, semi-presidential and parliamentary distinction / Alan
Siaroff // European Journal of Political Research. — 2003. — Vol.
42.—No. 3. — P.287-312.

Bapa6auw 0. [Ipe3ujeHTCchbKa BJsajla y 3MilllaHUX pecny6Jiikax :
okpeMi nuTaHHs Teopii Ta npakTuku / 0. I. Bapa6aw // [IpaBo
Ykpainu. — 2014. — N2 8. — C. 67-76.

Cheibub ]J. Making Presidential and Semi-Presidential Constitu-
tions Work / Jose Antonio Cheibub // Texas Law Review. — 2009. —
Vol. 87. — No. 7. — P. 1375-1407; Stacey R. Semi-presidential gov-
ernment in the post-authoritarian context / R. Stacey, S. Choudhry.
— The Center for Constitutional Transitions at NYU Law, 2014. —
20 p.
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CTUTYTIB 1 3arajloM iHCTUTYLiHHOI, MTPOLEeCYaabHOI,
MOJIITUYHOI Ta NOBejiIHKOBOI 3yMOBJIEHOCTI i npupo-
JM HaIliBIIpe3uIeHTali3My, a TOMy i HeZomycTume!’.
Pi4 y TiM, 110 mozis i acCHrHyBaHHS IOBHOBaYKEHb MK
ycima rinkamMu Bjaaay (MOJITHYHUMU iHCTUTYTaMH)
B YMOBax HalliBIIpe3U/ieHTali3My BIJIMBA€E Ha LiJic-
HYy CUCTEeMY B3aEMUH MiXK HUMH, @ TOMY ¥ 3yMOBJIIOE
CTPYKTYpY Ta BU3HA4Ya€ paMKH IX IOJITUYHOI BJIaJH
i Bi1uBY. BigTak HanmiBnpe3uieHTaNli3M € CUCTEMOIO
NpaBJiHHS, Y SKil, Ha BiIMiHYy Bif pe3ujieHTaniaMy
Ta MapJiaMeHTapyu3My, KOHCTUTYIIHHO i MOJITUYHO
(xo4a i mo-pizHOMY) B6Y/J0BAaHO MOXJIMBOCTI MOALTY
Ta [lyaJli3My BUKOHABYOl BJIaJjJd Mi>K BCEHapOJHO BHU-
OOpHUM MPE3UJEHTOM i MpeM’ep-MiHICTPOM/ypsAAOM,
SIKUM BiANOBifa/bHUN Nepes; BCEHApOJHO BUOOPHUM
l'IaleaMeHTOMls. [llonpaBaa, i3 Ti€l0 0COGIUBICTIO, 110
KOHCTUTYLillHa peryiaMeHTallisl NOAiNy Ta AyanizMy
BUKOHABYOI BJIaJI1 B MDDXKIHCTUTYI[IHHUX BiJHOCUHAX
4acTo MOAUQIKYETBCA ¥ YyTOYHIOETHCA MOJITUYHO i
3aJIeXKHa BiJ, pi3HOI JIETITUMHOCTI BJIaZii NIpe3n/eH-
Ta Ta NapJaMeHTy'’, 0 3Hel[iHI0E 3ayBaXKeHHs TIPO
«IIpeBaJIlOBaHHA NPUPOLU HYJbBOBOI CyMHU Npe3u-
JeHTCbKUX BUGOPiB»Z’, asle BUABJIAE JOBrOCTPOKOBY
CTiMKICTh CUCTEMHU CTPUMYBAHb i MPOTUBAr y HalliB-
npesujeHTaniami’l. Ha npakTuui 1ie BUABASAETLCA y
TOMY, 10 B paMKaxX HaliBIpe3nuAeHTali3My KOHCTHU-
TYLIHHO CUJIbHI Mpe3uJieHTH iHOAI MOJIITUYHO cl1ab-
ki (i ;oMiHyIOTh IpeM’ep-MiHICTPH), @ KOHCTUTYLiH-
HO CJIa0OKi Mpe3uIeHTH iHO/Ii MOJIITUYHO CcUJbHi (i g0-
MiHYIOTh HaJ| TpeM ep-MiHiCTpaMH), Ui B3araji Hi KOH-
CTUTYIiHO, Hi MOJITUYHO HEe BU3HAYEHO, XTO NIOBU-
HeH MpeBaJIloBaTH y MOJIITUYHIN cucTeMmi. Bignosiz-
HO BCTAaHOBJIEHO, [I[0 KOHLENT HaNiBIpe3ueHTali3-
My € HaCTiJIbKHM €eBPUCTUYHUM, HACKIJIbKH €eBpUCTUY-
HUM € ONKC KOHKPEeTHOro Habopy, a BifTak i Bapi-
aHTIB KOHCTUTYILIMHUX Ta MOJITUYHUX BaXKeJIiB MiXK-
IHCTUTYLiMHUX BiTHOCUH i MOJiay Ta Ayasai3aMy BU-
KOHaB4oi Baau?%. IHaKIIe KaXKy4d, KOHCTUTYI{HHO

18 Stacey R. Semi-presidential government in the post-authoritarian
context / R. Stacey, S. Choudhry. — The Center for Constitutional
Transitions at NYU Law, 2014. — 20 p.; Elgie R. Variation in the
Durability of Semi-Presidential Democracies / Robert Elgie, Petra
Schleiter // Elgie R. Semi-Presidentialism and Democracy / Robert
Elgie, Sophia Moestrup, Y.-S. Wu. — London : Palgrave, 2011. —
P. 42-60.
Elgie R. The Politics of Semi-Presidentialism / Robert Elgie // El-
gie R. Semi-Presidentialism in Europe / Robert Elgie. — Oxford :
Oxford University Press, 1999. — P. 1-21; Anderson C. Losers’ Con-
sent : Elections and Democratic Legitimacy / C. Anderson, A. Blais,
S. Bowler, T. Donovan, O. Listhaug. — Oxford : Oxford University
Press, 2005. — P. 96.
20 Lijphart A. Constitutional Design for Divided Societies / Arendt Lij-
phart //Journal of Democracy. — 2004.—Vol. 15.—No.2.—P.102.
Roeder P. Power Dividing as an Alternative to Ethnic Power Shar-
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(iHcTuTyLifiHO) Ta moJliTUYHO (MOBEiHKOBO) HaMiB-
npe3ujieHTali3M aTpUuOyTyeEThCS J0BOJIi BapiaTHB-
HO, aJie epeyciM 3aJIeXKHO BijJi HAssBHOCTI J1BOX «0a-
30BUX areHTiB» — Npe3uJieHTa i napjaMeHTy, — 4e-
pe3 AKUX BUOGOPII K «MPUHIMUIAJNY MOTEHLiHHO
MOXYTb BIJIMBAaTH Ha TOJITHYHY cucTeMy>. IK Ha-
CJIIIOK, HaliBIpe3WJeHTali3M OKPEeCJIETbCA HEIo-
BHUM IOZIJIOM BJlaAy, 60 NIpe3uJieHT Ta NapJaMeHT,
JeTEpPMiHYIOUYHUCh MOJBIHHOIO JIETITUMHICTIO CBOET
BJIaf¥, QIrypyoTh B IKOCTi CNiJIbHUX «IPUHIIMIIA-
JIiB» ypsJoBOTro KabiHeTy, a TOMy B 3pi3i Jiorikuy,
CTPyKTypH3aLil i BIOpsiAKyBaHHS Mpolecis Horo ¢op-
MyBaHHS1/«I10X0/KEHHS», PYHKIIIOHYBaHHS, a iHKO-
JIM ¥ BiANOBiZaIbHOCTi/«BUXKUBaHHSI» BOHU MOBUH-
Hi 3 KOT0 IPUBOJY JJOMOBJIATUCH Ta HOI'0 KOHTPOJIIO-
BaTHcTeMy>! (AuB. Ta6.1. 1).

Yce 11e 03Havae, 1110 CUCTEMHOIO i TOCTiHHOIO 03-
HAaKOI HamliBIpe3UJeHTaNli3My K CUCTEMU JlepKaB-
HOTO0 NpaBJliHHA 3 IHCTUTYyTaMH BCEHAapOAHO BUGOD-
HOro Ha ¢iKCOBaHMUU TepMiH NMpe3u/ieHTa Ta KoJeK-
TUBHO BiJIIOBiJja/IbHUX NlepeJ apJaMeHTOM MpeMep-

| CTATTI

MiHicTpa ¥ ypsAA0BOro KabiHETY 3aBXAH € AyaJibHa
(moaBiiiHa) mpupoAa MOXO/PKEHHS i 3/[iliCHEHHS BU-
KOHaBYol BJIaJIY, a He AyasbHa (mojBiiiHa) npupoja
BiZiMoOBiAaIbHOCTI BUKOHABYOI BJIaAU (a/Ke ypsj Ta
npeM’ep-MiHICTp B yMOBax HalliBIpe3UieHTaIi3My
KOJIEKTUBHO BiJINOBiJla/IbHi, TOGTO MOXKYTb OYTH [J0-
CTPOKOBO BifilipaBJieHi y BiicTaBKy, 000B’13K0OBO Ile-
peJ mapJjaMeHTOM abo X i mepej mapJiaMeHToM, i ne-
pen npe3uzieHTOM). BiaTak aediniroBaHHA HamiBnpe-
3U/leHTaIi3My 060B’sI3KOBO € KOHCTUTYLiI1HO-IIpaBo-
BUM U iIHCTUTY1iHO JleTepMiHOBaHUM, aJjie eMIlipuy-
He Ta NpaKTUYHe HallOBHEHHs, a TOMY W THUIIOJIOTi-
3allig HamiBNpesuJeHTali3My MOXYTb OyTH SIK KOH-
CTUTYLiWHO-MPAaBOBUMHM Ta iIHCTUTYLiINHUMH, TaK i
MOJIITUKONIPAaBOBUMMU Ta NMOBeJiHKOBUMU. ['0JI0BHe,
o061 BOHU He HopyulyBaiu AediHiTUBHOro Mexa-
Hi3My popMyBaHHS /«IOXOXKEHHSI» Ta BiJMoBiganb-
HOCTi/«BIDKUBAHHSA» MOJITUYHUX (BJIAJJHUX) IHCTH-
TYTIB y cucTeMi noAiny i Ayaniamy (KoHQpOHTALil-
HOI'0 a60 KOHCEHCYCHOT0) BUKOHABYO] BJIaJy Mpe3u-
JleHTa Ta npeM’ep-MiHicTpa.

Ta6aunsa 1

JIOTIKA IEQIHIOBAHHA HATIBITPE3UIEHTAJII3MY TA OCOBJIMBOCTI @OPMYBAHHS/«[IOXOKEHH»
I BIATIOBIJAJIBHOCTI/«BUXKMBAHHS» IOJIITUYHUX (BJIAZJHUX) IHCTUTYTIB Y CUCTEMI IYAJII3MY BUKOHABYOI BJIAZIU

Inaukaropu gediniroBaHHA
H iHCTUTYTH HaniBOpe3uJeHTa1i3My

Ilpe3ugenT

IIpem’ep-miHicTp/ypaj,

060B’A3K0Ba JIOTiKa

Bcenapo/iHi (npsimMi a6o Henpsimi)

BoTy™m iHBecTUTYypHU UM

BiZiNOBiAA/IbHOCTI/ «BUKUBAHHS»
IHCTUTYTIB

bopMyBaHHS / «[TOXOKEHHS» BUGOpU MOBYa3Ha 3roja/foBipa
IHCTUTYTIB rnapJiaMeHTy
060B’a3K0Ba JIOTiKa YacoBo ¢pikcoBaHUN MaHAAT Botym noBipu i/a6o

HeJ|0BipY NIapJlaMeHTy

3arasioM ke HamiBIpe3UJeHTali3M BU3HAYAETh-
cfl Ta 3yMOBJIOETbCS CTPUMAHOI MOJEJLII0 MOAiNLy
(6as1aHciB, CTPUMYBAHb | NPOTUBAr) BJAAJH, ¥ AKIH
MPOCTEXYIOThCA XapaKTePHi 03HAKH «KOPCTKOI» (K
y npesujieHTanisMi) i «M'skoi» (K y napJiaMeHTapu3-

ing / Philip G. Roeder // Roeder P. Sustainable Peace, Power and
Democracy after Civil War / Philip G. Roeder, Donald Rodichild. —
Ithaca : Cornell Universitv Press, 2005. — P. 52.

Duverger M. Bréviaire de la cohabitation / Maurice Duverger. —
Paris : Presses Universitaires de France, 1986. — P. 349.

Pasquino G. Nomination : Semi-presidentialism : A Political Model
at Work / Gianfranco Pasquino // European Journal of Political Re-
search. — 1997. — Vol. 31. — No. 1. — P. 128-146; Nousiainen J.
From Semi-Presidentialism to Parliamentary Government : Politi-
cal and Constitutional Developments in Finland / Jaakko Nousiai-
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Mi) MogeneiicTeMy?®, a BUKOHaBYa (Npe3ueHTChKa
i ypsimoBa) Biazia € fyanbHO (MOABIHHOO) 32 0CO6-
JINBOCTSIMU JIETITUMHOCTI, pOpMyBaHH4, 3/iiCHEHHSA
Ta/4u BinoBifasbHOCTI. Ik Hacaig0K, HanmiBnpe3u-
JleHTaJli3M XapaKTepUu3yeTbcs: GaKTUYHUM ybe3ne-

nen // Scandinavian Political Studies. —2001. — Vol. 24. — No. 1. —
P.101.

Schleiter P. Party Government in Europe? Parliamentary and Semi-
presidential Democracies Compared / Petra Schleiter, Edward
Morgan-Jones // European Journal of Political Research. — 2009. —
Vol. 48. — No. 5. — P. 665-693; Shugart M. Comparative Executive-
Legislative Relations / Matthew S. Shugart // Rhodes A. The Ox-
ford Handbook of Political Institutions / A. W. Rhodes, S. Binder, B.

Rockman. — Oxford University Press, 2006. — P. 358.

25 [Ipoutok I. 3mimana pecny6Jiika : HOHATTA Ta 03Haku / Irop IIpo-
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YeHHSM Ipe3u/ieHTa BHAC/II0K HOro npejCcTaBHUIb-
KOr'0 MaHJaTa, OTpUMaHoro 6esnocepe/iHbO Bif Ha-
poay, BiJi BTpy4aHHS y WOT0 JisJIbHICTh iHIIMX iHCTH-
TYTIiB Ta TJIOK JlepXKaBHOI Baay; GaKTHUYHOIO UM MPU-
HaliMHi popMasibHO, TPOTE Pi3HOCTYNEHEBOO i pi3-
HOIO Y CTPYKTYPHO-QYHKIiOHAJIbHOMY 3pi3i, BHaC/Ii-
JIOK pi3HOi AMHaMiKU MiKIHCTUTYLiHHUX BiJJHOCHH,
JeKOHLIeHTpaLji€lo i Ayasi3alieo BUKOHAaBYOl BJaJu
MiXK Mpe3uIeHTOM Ta IpeM'ep-MiHicTpoM; popmasib-
HOI0 Ta IPUHAUMHI iHKOJIK GaKTUYHOO TOBHOO a60
YaCTKOBOI HEHAJIEKHICTIO pe3rieHTa 10 XKOHOI 3
TIJIOK Jep>KaBHOI BJIaJ¥ 32 YMOBU MOXKJIUBOCTI Bifi-
rpaBaTU HUM aKTHUBHY pPOJIb Y NOJITUYHOMY KHUTTI
KpaiHu Ta CYyTTEBO BIJIMBAaTU Ha PYHKIiOHyBaHHA
JlepKaBHOI'0 MexaHi3My; paKTUYHUM Ta 37e06i/1bI10ro
HepopMabHUM reHepyBaHHSM He TPUEAUHOI, a Yo-
TUPUTLJIKOBOI (4€TBEPTOIO I/IKOI0 BJIaiU IOCTAE Npe-
3UJIEHT) MoJiesi Jiep»aBHoi Biaju. lle B pamMmkax Ha-
MiBNPe3UJeHTChKOI JIOTIKHU NMOAITY BJaAH, 3 OLHOIO
60Ky, lonoMarae 36aJaHCyBaTH Jiep>KaBHY BJaJly Ta
BCTAHOBUTH JIEBY CUCTEMY CTPUMYBAHb | IPOTHUBAT,
aBiATaK3amo6irT¥ 3Ha4HOMY OCUJIEHHIO YU JIOMiHY-
BaHHIO OY/Ib-SIKOT0 3 CYy6'EKTiB MIXKIHCTUTYI[IHHUX ITO-
JIITHYHUX BiTHOCHH, MPOTE, 3 iHIIOTO OGOKY, CIIPUYH-
HA€ KOHQJIIKTH ycepelUHi AepKaBHOr0 MeXaHi3My,
AKi 6e3yMOBHO He CIPUAIOTb NOJIITUYHIN cTabiJbHOC-
Ti?®. BigmoBizHo, B paMKax HamiBIOpe3WuAeHTasi3-
MycTabini3yeTbCca cUcTeMa B3y yepe3 NOo€AHAHHSA
Pi3HMX B3a€EMOBPIBHOBaXKYIOYUX 3acal MDKIHCTUTY-
HiiiHUX BigHOCUH?, yepe3s 10 AJA Li€l cUCTEMU
NpaBJIiHHA Maike 3aBXK/IU NpUTaMaHHI QyHKIiOHa-
JIbHUY, IHCTUTYLiHHUN Ta Cy0'€KTHUH acleKTH Io-
Ay BJIaJ4 3arajioM i JiyajisMy BUKOHAaB4Ol BJIaJH
30KpeMa.

lle, HanpuKJIaZ, O4EBUAHO 3 OIJIALY Ha Te, 110
HaMiBNpe3uJeHTCbKUN [lyaslisM BUKOHABYOi BJaAu
rOJIOBHO BUSABJSETbCA y: GpopMasbHOMY i aKTHU-
HOMY JMHaMiYHOMY cyMillleHHi BUKOHaB4ol (rpe3u-
JLeHTCbKOI Ta yps/0Boi) BJaJU Npe3UIeHTOM i npe-
M’ep-MiHICTPOM, NPUYOMY 3aJIeKHO He Bif, IXHBbOI
CUJIM 1 YIOBHOBAXKEHOCTI], a BiJ NpocToro GpakTy Ha-
ABHOCTI BMKOHAaBYMX IOBHOBa)K€Hb y KOXXHOTO i3

1}0K // AKTyasIbHI Ipo6JsieMU NpaBa : Teopid i npakTuka. — 2012.
— Ne 25. — C. 462-471; Paguyenko O. Oco6IMBOCTi 3aCTOCYBaHHS
MPUHLMITY PO3MO/AINY Jep>KaBHOI BJaJy y 3MillIaHUX pecnybJiikax
/ Onexcanap PaguyeHnko // BicHuk XapkiBcbKoro HalioHaJbHOTO
yHiBepcuTeTy BHyTpilIHiX cnpaB. — 2010. — Ne 1. — C. 202-209.
Paguenko O. Oco6aMBOCTI 3acTOCYBaHHSA NMPUHIUIY PO3NOJLITY
JlepKaBHOI BJIaJiM y 3MillaHuX pecny6sikax / Osekcanap Paj-
yeHko // BicHuk XapkiBCbKOTO Hal|iOHAJbHOI'O YHiBEpCUTETY
BHYTpilHix cnpaB. — 2010. — Ne 1. — C. 202-209.

Ceprorina C. BuToku koHuenuii «3MimaHe MpaBJiHHA» B aH-
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HUX; popMasibHOMY Ta GaKTHYHOMY reHepyBaHHI
CUTYyalill pi3HOro 6asiaHcy i 3MillleHHs /ToMPEHHS
BJaJ4 Y paMKax BUKOHAaBYUX CTPYKTYp 3a CTPOroi
YMOBH, L0 NOTEeHLiaJl aBTOHOMil KOXXHO1 OAUHUII BU-
KOHABYOI BJIa/IM HAcCpaBAi criBicHye; popMaibHil
He3aJIeXXHOCTI Npe3nieHTa Bij napaMeHTy; 3/e6i-
Jibloro ¢popMasibHil He3aeXXHOCTi abo YacTKOBIiM 3a-
JIEXKHOCTI MpeM’ep-MiHicTpa Ta Horo ypsoBoro Kabi-
HeTy BiJi Mpe3u/ieHTa, a HAaTOMICTh ixHiA popmasib-
Hili 060B’A3KOBIH 3a/1eXKHOCTI B/ mapsaMmeHTy. Ko
CIPOLIEHO, TO AyaJli3M BUKOHABY0l BJIalU B yMOBax
HaliBNIpe3UJeHTali3My HEOAMIHHO leTeEPMIiHYETHCA
THM, 1[0 NIPe3UJeHT 060B’I3KOBO MOBUHEH «AIMUTH-
Cs1» CBOEIO BJIA/I010 3 MPEMEP-MiHICTPOM i HABNAKY, A
npeMep-MiHiCTp 3MyllIeHUH GYTH HaiIeHUH AocTaT-
HbOIO MiJTPUMKOIO MapJIaMeHTy i mpe3u/ieHTa (B yMo-
Bax Npe3UieHTCbKONap/J1aMeHTChKOI0 pi3HOBU/Y Ha-
niBNpe3u/IeHTai3My) Ui BUHSATKOBO NapJaMeHTy (B
yMOBax peM’ep-npe3neHTCbKOro Y1 MapJaaMeHTCh-
KO-IIpe3U/IeHTCbKOI0 Pi3HOBU/AY HalliBIIpe3uJieHTa-
nizmy)Z8.

BigTak mpesupeHT-napJaMeHTapu3M (mpesu-
JLeHTCbKO-TapJlaMeHTCbKHUI pi3HOBU/, HaNiBIpe3u-
JIeHTa/1i3My, B IKOMY ITpeM EP-MiHICTp Ta ypsii KoJleK-
THUBHO BiJIOBiJa/bHI Nepes Mpe3ueHTOM i napJa-
MEHTOM) yCepeJHEHO, TEOPETUYHO Ta MNPaAKTHUYHO,
yacTillle KpUTUKYIOTb 32 Te, 1110 BiH JleTepMiHOBaHU M
i JBO3HAYHICTIO, i HEBU3HAYEHICTIO, IKa BUILJIMBAE 3
JyasnbHol (nmoABifiHOI) MpUpoOAM BiANOBiZaIbHOCTI
ypAAy Ta, BOYEBU/b, CHPOMOXKHA MiZpUBaTH JIETITUM-
HicTb Biagn?’. Ajxe IBO3HAYHICTB JyaIbHOI BiZNOBI-
JaJIbHOCTI ypaZy B yMOBax Npe3ujeHTnap/jaMeHTa-
pU3My fedeKTye aTpubyT «BJIaJU 0OpaHUX HAZ ypsi-
JloM». Lle 3yMOBJIeHO THUM, 110 AyaJbHO (MOABINHO)
BiJiIOBiZja/IbHa BUKOHABYA BJaJa (Halnepiue ypsjo-
BUH KabiHeT) reHepye KOHPJIKTH i3 mpuBoay popmy-
BaHHS, QYHKIIOHYBaHHS Ta BiJICTABKU ypAAYy MiX
Mpe3uIeHTOM Ta MapJiaMeHTOM, BiZICyTHICTb YiTKO
BU3HAYeHUX NapaMeTpiB BJIaJU | JOMIHYBaHHSA HaJ
YPpAZLOM 3i CTOPDOHU Npe3nzieHTa i MapJaMeHTy, a B
KiHLIeBOMY pe3yJibTaTi — CYMHIiBH LOJ0 TOTO, KOMY
C/IyTye Ta 4ui iHTepecu (Ipe3uJieHTa YU NapaaMeH-

TUYHIN nosiTUKO-npaBoBil Teopii Ta npaktuui / C. I. Ceprorina
// llpo6siemMu 3akoHHOCTI. — 2006. — Ne 78. — C. 35.

JlutBuH B. KpuTHka KJIacCUUYeCKOro M MOCTKJACCUYECKOro OI-
peJieJieHUd MoJIynpe3u/ieHTaau3Ma U ee poJib B IOCTPOEHUH CHH-
TETUYECKOro KOHIleNTa MOJyNnpe3uJleHTCKOM chcTeMbl NpasJie-
HUA : TEOPETHUKO-MeTO/|0JI0TMYeCKU aHa/Iu3 U BepudUKalus Ha
npumepe ctpaH LlenTpanbHo-Boctouynoit EBponsl / Bitaniit Jlut-
BUH // Studia Politologiczne. — 2017. — Ne 44. — C. 28-52.
Shugart M. Presidents and Assemblies : Constitutional Design and
Electoral Dynamics / Matthew S. Shugart, John M. Carey. — Cam-
bridge University Press, 1992. — P. 30, 165.
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Ty) peani3oBye ypsaaoBui kabineT. Okpim Toro, npe-
3WJeHT-NapJlaMeHTapu3M MO>Ke 3YMOBUTH 3aTXK-
HMI KOHQJIKT Mk npe3ujeHToM i napaamentom?,
60 B paMKax AyaJiiaMy ¢opMyBaHHs Ta BiJMoBijaib-
HOCTi BUKOHABYO0I BJI/IU «aHi Mpe3u/IeHT, aHi napJa-
MEHT He MAalThb CTUMYJY BeCTHU NeperoBopu» npo
ypanl. TuM nade, mo y BUNA/JKy 3a/Jy4eHHS TPe3u-
JleHTa Ta NapJiaMeHTy 0 GOpMyBaHHs i NpUIIUHEH-
HA TIOBHOB&)KEeHb ypAAY YacTHUM fABHUILIEM CTa€E 3Milly-
BaHHS JIOAJIbHOCTI ¥ MOJMITUYHHUX y110106aHb, 60 Bij-
MOBi/la/IbHICTh YPAAY BiJl LIbOro YiTKilloo W persa-
MEHTOBAHILIOIO He CTag, a CaM YPAL AK «areHT» Ma€
JIBOX «IIPUHLUNAJIB»>2,

HatomicTh npemep-npesugeHTaniam (npem’ep-
Npe3uJleHTCbKHMU YU NapJlaMeHTCbKO-IIpe3u/eHTCh-
KUU pi3HOBUJ HaNiBNpe3UAeHTali3My, B IKOMY Npe-
M'Ep-MiHIiCTp Ta ypsi/Jl KOJIEKTUBHO Bi/[TOBijaibHi JIU-
lIe [epe/| MapJaMeHTOM) y LIbOMY KOHTEKCTi € CyTTE-
BO BapiaTHUBHIIIMM 32 0COOJIMBOCTAMH i HacaiAKaMU
oAy Ta AyaJli3My BUKOHABY0l BJIaJi4, 30KpeMa 3a-
JIEXXHO BiJi BpaXyBaHHSl KOHCTUTYLIMHOI 1 MOJIITUYHOI
KYJbTYPH, 0COOJIUBOCTEN CTPYKTYpU3aLlii NpaBisyol
eJIiTH Ta IHCTUTYLiHUX | NepCOHaJIbHUX O3HAK Mpe-
3UJIeHTCTBA i IpeM'epCTBA HA TJIi CKJIaJy napJjiaMeH-
Ty. Tak, y BUIIaJiIKy HaJIe)KHOCTI Ipe3ueHTa i npe-
M’ep-MiHicTpa A0 iJeHTUYHUX YU CyMixHUX (npu dop-
MyBaHHI KoasiliHUX ypAAiB) napTil, Aki MawoTh 6i-
JIBLIICTD y MapJIaMeHTi, BiJHOCUHU MiX NIpe3UleHTOM
i mapJlaMeHTOM € HE3HAYHOI Mipot0 KOHGJIIKTHUMH,
a BUKOHaBYa BJIaJla «Bi3yaJbHO» Ta MOBEJIiHKOBO €
MeHIle [yaJi30BaHol0, HiK Y BUIIaJ Ky, KOJIU [Tpe3u-
JleHT i IpeM’ep-MiHiCTp KOPUCTYIOThCA MiATPUMKOIO
pi3HUX NapTiil nap/iaMeHTy Ta € NOJITUYHUMHU OIO-
HEeHTaMHM OJIJMH OZHOT'0, BHAC/IiZI0OK YOI 0 IPe3UeHT i
MpeM’ep-MiHICTp He MOXYTh CHiBNpaIlOBAaTU y paM-
Kax €JUHOI KoHoirypamii 6i/b1mocTi B mapjaMeHTi.
BojiHOYac 3arajioM KOMIETeHIiHHOW Ta GYyHKIliOHA-
JIbHOIO crielidikor mpeMep-npe3nieHTali3My € TOU
daxT, o npeM’ep-MiHicTp/ypAAOBUN KabiHeT i Ipe-
3uieHT $opMaibHO Ta 3/eb6iibioro GpakTUYHO Ha-
JijneHi okpeMimHiMu (IpoTe He 06GOB'SI3KOBO HeCy-
Mi’KHHMH) TOBHOBA>XEHHSMM Yy BUKOHABYil BJaji,

30 Shugart M. Presidents and Assemblies : Constitutional Design and
Electoral Dynamics / Matthew S. Shugart, John M. Carey. — Cam-
bridge University Press, 1992. — P. 121; Reiter D. Public, Legisla-
tive, and Executive Constraints on the Democratic Initiation of Con-
flict / Dan Reiter, Erik R Tillman // Journal of Politics. — 2002. —
Vol. 64. — No. 3. — P. 810.

Elgie R. Semi-Presidentialism : Sub-Types and Democratic Perfor-

mance / Robert Elgie. — Oxford : Oxford University Press, 2011. —
_ P.35.

Morgan-Jones E. Governmental change in a president-parliamen-
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BHaCJ/IiIOK 4Oro MakXKe 3aBX/1 He3alepeyHolo BUSAB-
JISETbCSA JyanbHa (moABiiiHa) mpUpoja BUKOHABYOI
BJIaJIU. BUSABJISAETBCA 1€ y TOMY, 1[0 TpeM ep-MiHicTp,
3i 3ro/1010 YK 6€3 3roju Npe3uJieHTa, TpaaUuLiiHO
dopmye ypsajoBul kabiHeT i Kepye Horo po6oToro
Hacamnepe[ y cdepi coniaibHO-eKOHOMIYHOI MOJIITH-
KH, a IPe3UJeHT, 110 MOXKe HaBiTb IpU3HA4YaTH OKpe-
MUX MiHICTpIB ypaAy, TOJIOBHO BU3HAYa€ 30BHILIHbO-
MOJIITUMHUN KypC JepKaBU Ta Bi/J|IOBija€ 3a Haljio-
HaJIbHY 6e31eKy H 060poHYy (X04, 3BiCHO, MO>Ke BIJIU-
BaTH i Ha GpopMyBaHHA colLlia/IbHO-eKOHOMIYHOI Mo-
JIITUKM). BU3HayaIbHUM TYT € TOU QaKT, 10 KOJIHU
Gi/IbILICTD Y MapJlaMeHTi i€ NPOTHU Mpe3ueHTa, TO
OCTaHHIN 3HAYHOIO0 MipOI0 BTpavya€ MOXJUBICTb J10-
MiHYBaTH y CUCTeMi Ayayi3My BUKOHAaBYOl BJIaJHU.
Xoua, BiJi IPOTHJIEXKHOTO, He BUKJIIOUYEHO, 1110 Y TaKiil
KOHCTPYKLil BUKOHAB4Yi NOBHOBAXX€HHA [VIaBU Jep-
»KaBU MOXYTb i 3pOCTaTH.

3arajioM Lje AeMOHCTPYE, 110 OCKIJIbKH IIpe3u-
JleHT-NlapJlaMeHTapu3M BU3HAaYyeHUH OibLIOI0 KOH-
duikTHICTIO ¥ cucTeMi JiyasiaMy BUKOHABYOI BJIA/IH,
a TOMy U GU/IBIIOI0 MIXKIHCTUTYIIHHO He36a1aHCo-
BaHICTIO, TO BiH reHepye YMOBH, 3a AKUX YPAAY CKJIAJ-
Hillle NPOBOAUTH Y3ro/pKeHily i eeKTUBHILLY MOJIi-
THKY, aHX 1je BJIaCTHUBO [J1s1 IpeMep-npe3ugeHTali3-
My. BifiTak 1ie yHacaiyeTbcsl B COKYCi anpo6arii #
IHCTUTYyLiOHaMi3alii eKCTPAaKOHCTUTYLiIHOI MOJIITH-
KU NIpe3u/ieHTa YU iHIIMX aKTOPiB 3/1ebisbliie B yMO-
Bax caMe INpe3WJeHT-NapjlaMeHTapu3My, a He Ipe-
M’ep-npe3uieHTaniamMy, 60 nNpe3uJeHTU B YyMOBax
Nepuioro CTapToBO MOXYTb OyTH Npe3nfeHLiani3o-
BaHHWMM KOHCTUTYLiMHO Ta $opMasbHO, a TOMY Jier-
1le MepCcoHali3yl0Th Bay HOJITUYHO i pakTuuHO,
HacnigkoMm, A5 npukiazdy, € MOo3uLis, 3riHO 3 KOO
piBeHb KOHQJIIKTHOCTI Yy CUCTEMI Ayasi3aMy BUKOHAB-
40l BJIaZiM B YMOBAaxX Npe3u/ieHT-napJaMeHTapru3My,
Ha BiiMiHy Bij nmpeM’ep-npe3ujieHTa i3My, BUSABJIS-
€TbCS BaXXJIMBUM YMHHHUKOM HeBJaJIOl JeMOKpaTH-
3auii. Xo4a 3arajioM pesieBAaHTHUM 3a/IMIIAETHCA 3a-
yBaXeHHS PO KPUTHUKY Ayasi3My BUKOHABYOl BJa-
U SIK MeXaHi3My, SKUM NijpUBa€ NepcrneKTUBH i pe-
3y/JbTaTU AeMOKpaTnsaui'l'34. Amxe: nyanbHa (noaBiK-

tary regime : The case of Russia 1994-2003 / Edward Morgan-
Jones, Petra Schleiter // Post-Soviet Affairs. — 2004. — Vol. 20. —
No. 2. —P.132-163.

Samuels D. The «Semi-presidential» model and its subtypes : Party
presidentialization and the selection and deselection of prime
ministers / David Samuels, Matthew S. Shugart // Paper presented
at the Committee of the 10th Congress of the French Political Sci-
ence Association. — Grenoble, September 7-9, 2009. — 20 p.

Linz J. Presidential or Parliamentary Democracy : Does It Make a
Difference? / Juan Linz // Linz ]. The Failure of Presidential De-

33

34

101

VaVdl OJOHUIIALULOHON DUMLIOOVh WMMIOHIVANA



TEMA | BEPXOBEHCTBO ITPABA I IO/ BJIAJIU

Ha) BMKOHaBYa BJIaZila HAKJa/Jlda€ HENOTPiOHUM Ta
JOJATKOBUM eJleMeHT KOHKypeHUIl 3a ypaj, 1o BU-
ABJIAETbCA Y NOJITUKAHCTBI, 3aTpuMLi npouecy
NPUNHSATTA pillleHb i CynepewinBill MoJiTHUII, a TOMY
W reHepye HESICHICTb 3 NMPUBOJY TOro, KOMy Hifmo-
pAJKOBaHI JesKi BIVIMBOBI NOJITUYHI IrpaBLj, Ta He-
CTIMKUM GaslaHC MOJIITUYHOI 3MarajibHOCTI i 3arpo3sy
JeMOKpPATHU4YHOI cTabiJIbHOCTi; NPOTUCTOSIHHSA pi3-
HOIi/IE0JIOTIYHUX Ta pi3HOMApTIMHUX Mpe3uJieHTa 1
npeM’ep-MiHiCTpa NPUBOAUTH A0 KOHOJIIKTY 3 Hele-
penbadyBaHUMU HaC/AiKaMH BcepeJrHI BUKOHaB-
4ol BJIaZiy, @ TOMY ¥ [0 3HWXKEHHSI KEPOBAaHOCTI Io-
JITUYHUM MpOLLeCOM i 3MeHIIeHHs1 iHCTUTYLiiHOI
CTabiJbHOCTI.

BianosigHo, came iHpopMariis mpo noAia Baaau
MiXK Mpe3ueHTOM i IapJlaMeHTOM B yMOBax HalliB-
npe3uJieHTajli3My € 3acalHAYO0I0 Y TeHepyBaHHI Teo-
PeTHUYHHUX O4iKyBaHb NP0 NO3UI[IOHYBAHHS MIPEM EP-
MiHICTpa B paMKax IIOAIY BJIaAH | KOHTUHYYMY ifiea-
JIBHOTO «PO3TallyBaHHA» [JIaBU Jlep)KaBU Ta NapJia-
MeHTy>>. lle 0COGJMBO MOMITHO y BUNAAKY, KOJH
napJiaMeHT € HaIMipHO BHYTPIIIHbO MOJIAPU30Ba-
HUM Ta $pakiioHaNi30BaHUM, L0 CYTTEBO MOCUJTIOE
Ta cTabisizye KOHQPOHTAIiI0 Mi’>k BUKOHABYOMO i 3a-
KOHO/IaBYOI0 IJIKAMU BJIaJiH, a TAKOX CyllepeYKU PO
MO/ MOBHOBaXKeHb MiXK MpPe3nZieHTOM Ta NpeMep-
MiHICTPOM Yy BUKOHaBYill BepTHKaJi. BpaxoBytouu x,
1110 HamiBNpe3uAeHTaNi3M nepebyBaE y CTaHi KOMII-
JIIMEHTApHOr'0 B3aEMOIOAINY MIOBHOBAXXeHb MiX iH-
CTUTYTaMU Npe3usieHTa, peMep-MiHicTpa/ypsaay Ta
napJaMeHTy>°, 04eBH/HO, IO /yasi3M BUKOHABYOI
BJIQJIU L€l CUCTEMHU JEPXKABHOTO MpPABJIiHHA MOXe
OKpeCJII0BAaTHCh llepeBaXKaHHSAM abo Mpe3uzeHTa (K
THUIOBO, X04a He 3aBX/JHW Y BUNIaJKy NIPe3U/eHT nap-
JlaMeHTapu3My), abo npeMm’ep-MiHicTpa i ypsaay (sak
TUIOBO, ajle He 3aBXJU Y BUINAAKy IpeMep-npe3u-
JeHTaJi3My), abo ¥ KoJHoro i3 HuX. Xo4ya, HAa Npo-
THUBAry, BapTo 3aBX/J U 3BaXKaTHU HA TOU QaKT, 110
JJisl HalliBIpe3uAeHTali3My KDUTUYHO BXKJIUBUMH
€ KOMIeHcaliliHi MOBHOBa)XKEHHS NapJiaMeHTy i npe-
3U/IEHTa B HaNpsIMi 3a6e3neyeHHs JO0CTaTHbOI KiJjb-
KOCTi CTpMMyBaHb i IPOTUBAr Ta CTUMYJIB NOJLIITY
Baaan’’.

mocracy : Comparative Perspectives / Juan Linz, Arturo Valenzu-
35 ela. — Johns Hopkins University Press, 1994. — P. 55.
“ Protsyk O. Prime ministers’ identity in semi-presidential regimes
: Constitutional norms and cabinet formation outcomes / Oleh
Protsyk // European Journal of Political Research. — 2005. — Vol.
44.— No.5.—P. 721-748.
Shugart M. Presidents and Assemblies : Constitutional Design and
Electoral Dynamics / Matthew S. Shugart, John M. Carey. — Cam-
bridge University Press, 1992. — P. 23.
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Y uboMy KOHTEKCTI BKpa¥l IjikaBa o3ullis, 3rij-
HO 3 KO0 HaNiBNpe3nAeHTCbKUH yai3M BUKOHAB-
40I BJ1a/il¥ 3yMOBJIKOETbCA Ta CTAE BapiaTUBHUM i3 Or-
JIAJly Ha Te, YU Mpe3uJIeHT i peMep-MiHicTp/ypan
KOPUCTYIOTbCA MIATPUMKOIO iJIEHTUYHUX MOJITCUJ
y napsaaMeHTi®, BiaTak HamiBnpesuzeHTanisM (He-
3aJIeXKHO, YU BiH NPE3UJEHTCHKO-NIapJIaMeHTChKOro
abo nmpeM’ep-npe3nIeHTCbKOro TUMY) Tpeba AUXOTO-
MyBaTH Ha CUCTeMH yHipiKoBaHOTO (HEPO3/1i/IEHOTO)
Ta HeyHidikoBaHoro (po3ziseHoro) npasJinHasA. [lep-
Wi XapaKTepu3ylTbCAd TUM, L0 i Npe3uieHT, i npe-
MEp-MiHICTp Ha/eXaTb a0 TOKIIOTH J10 i/[eHTUYHUX
YU KoaJliLliiHO-ciopifHeHUX («6IM3bKUX») MOJIITCHI
y napJaMeHTi, a TOMy ¥ CYyTTEBO 0OMeXYIOThb Aya-
J1i3M BUKOHaB4o0i BJaau. HaToMicTe Apyri okpecito-
I0ThCSl TUM, 1110 PE3U/IEHT i IpeM’ep-MiHicTp € moJi-
TUYHUMU CYIPOTUBHUKAMU OLUH OJHOTO, HajleXaThb
ab0 TSDKIIOTH 10 pi3HUX i HeCclopiiHEHUX («HE6JIU3b-
KHX») TOJITUYHUX CUJ Y TapJaMeHTi, a TOMy U CyT-
TEBO MOCUJIIOIOTH JIyasi3sM BUKOHaB401 Biaau. Yepes
1ie [J0BOJII peJjieBaHTHOIO € IO3Uliid, 3TIJHO 3 AKOI0
SIKIIIO MapTis HaAiseHa i Npe3uIeHTCTBOM, i 6iabi-
CTI0 y MapJlaMeHTi, TO Lje NPaKTUYHO 3BYXKY€E KOH-
CTUTYLiMHUHN MOAIN BJaAY, i HABMAKH, SKII0 M0Cajia
npe3ujieHTa Ta O6iJbIIICTh y mapJsaMeHTiI nepeoy-
BalOTh B PYKax Pi3HUX NapTiH, TO 3a paXyHOK cynep-
HULTBA MDK MPOTUGOPYMMU CHJIAaMU CYTTEBO PO3ILU-
PIOETHCA KOHCTUTYL{HHMIA noain Baagus’. Ysarasb-
HEHO lle O3Hayae€, W0 MOAIJM BJaJU Yy HaliBIpe3u-
JleHTaJi3Mi € 6e3nocepeAHIM HAC/AIAKOM MTOETHAHHS
MapTifHOI CUCTEMU i KOHCTUTYLIHHUX PAaMOK MiXiH-
CTUTYLIMHUX BiAHOCUH B TPUKYTHHUKY «IJIaBa Jiep-
®aBU-ypsJ / npeMm’ep-MiHicTp-napsiamMeHT»*’, a Ta-
KOX 110 PYHKIiOHA/MBHICTD i IUHAMiKa HaMiBIpe3u-
JeHTasli3My OHOYAaCHO 3aJIexKaThb BiJ, IHCTUTYL[iMHO-
KOHCTUTYLIIMHUX HOPM Ta NOJITUYHO-NOBEAiHKOBUX
yunnukis*l. Kpim Toro, Le o3Hayae, 1m0 KoHQJIKT-
HICTBh AyaJsli3aMy BUKOHAB4YOl BJIalU B YMOBax HalliB-
Npe3nieHTali3My MOXe IIPOCTEeXyBaTHUCh He JIMLIE Y
BUIIAJKy cucTeM HeyHipikoBaHOro (posAiseHoro)
NpaBJIiHHA, KOJIU T'OJIOBHI MOJITUYHI iHCTUTYTH Ha-
MararTbcsl MOJUQIKyBaTH TPaAULIMHI KaHaIU MOJIi-
TUYHOT0 NpPOLEeCY W ycTajleHi MaTepHU MiXNapTili-

cies / Robert Elgie, Petra Schleiter // Elgie R. Semi-Presidentia-
lism and Democracy / Robert Elgie, Sophia Moestrup, Y.-S. Wu. —
London : Palgrave, 2011. — P. 42-60.

Duverger M. A New Political System Model : Semi-Presidential
Government / Maurice Duverger // European Journal of Political
Research. — 1980. — Vol. 8. — No. 2. — P. 186.

Duverger M. Los Partidos Politicos / Maurice Duverger. — Mexico :
Fondo de Cultura Econmica, 1957. — P. 422.

Duverger M. Los Partidos Politicos / Maurice Duverger. — Mexico :
Fondo de Cultura Econmica, 1957. — P. 420.
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Hoi 3MarasbHOCTI*?, ase # y BUnaaKy cuctem yHidi-
KOBaHOTO (Hepo3/ijieHoro) npasJ/iiHHS, KOJIU Ipe3u-
JIeHT i mpeM'ep-MiHiCTp HajeXaTb A0 iIEHTUYHUX,
ase GpparMeHTOBaHMX MApTiK y mapiameHTi*?, a6o Ko-
JIV TIPE3U/IEHTChbKi BUOOPH TeHEPYIOTh 3MaraJbHiCTb
TMOMyJiCTCHKO OPiEHTOBaHUX KaHAuzaTiB**. Bigrak
NoTeHIilHa | pea/bHa KOHQJIIKTHICTb HaNiBNpes3u-
JEeHTCbKOI0 Aya/i3My BUKOHAB4OI BJaJy 3yMOBJIeHa
TUM, 110 L[ CUCTEMA JepKaBHOI'0 NPaBJIIHHSA OXOII-
JIIOE «JIATEHTHY MOJITUYHY i HaBiTh KOHCTUTYLiHHY
KpHU3y» Ta 3MarajbHiCTb.

JIOMOBHIOETBCSA 1i€ JIOTIKO10, 3TiIHO 3 SIKOK KOM-
NO3ULi0HYBaHHSA Nap/J1aMeHTiB, opMyBaHHs i QyHK-
1[iOHyBaHHS Pi3HUX THUIIIB ypsAA0OBUX KabiHeTiB, a Ta-
KOX IOJIJ | KOHCTPYHBAaHHA Ayasi3My BUKOHABYOI
BJIa/IM i 3arajioM MiXKiHCTUTYLiIHUX BiJHOCHUH Yy paM-
KaxX HaliBIpe3u/ieHTaNi3My (Texx He3aJIeXKHO, YU BiH
Npe3uIeHTChbKO-IIapJIaMeHTChKOro abo mpeMep-npe-
3UEHTCHKOr0 TUILY) Bil0yBalOThCS 3aJ1€3KHO BiJl BiJ-
HOCHH Gi/JIbIIOCTI Ta MEHIIOCT] y mapJiaMeHTi i 6e3-
nocepeAHbO Bij mpaB/iHHA a60 cUTYyalii 6i1b1IOCTI
YY MEHINOCTI (fIKe HalmpocTille nepeBipUTH paKTOM
dopMyBaHH#A ypaiB 6inbmocTi yu MenmocTi)*®. Big-
TaK KOHCTUTYIiOHa/Ji30BaHUU MO Ta [iyali3M BU-
KOHABY0] BJIaZiJd YHEMOXKJIUBJIIOE YiTKEe PO3MEXKYBaH-
Hf MOBHOBaXXeHb NpeM’ep-MiHICTpIB i Npe3uJeHTiB
y 6inbpmocTi BUNajKiB HaniBNIpe3ueHTali3My, a To-
MY 4acCTO BeJie 0 KOHCTUTYLiNHOI Ta NOJITUYHOI
JBO3HAYHOCTI L€l CUCTEMU [lepKaBHOI'O IpPaBJIiHHA.
fIk HacnifoK, KOJIM OBHOBa)KEHHS IJ1aB Jlep)KaB Ta
IJ1aB YpAAIB Yy CUCTEMI Ayasi3aMy BUKOHABYOI BJIalU
(v BUmazaKax yps/iB 6iJpLIIOCTI YU MEHLIOCTI, a Ta-
KOXX CHCTeM YHipiKOBaHOro 4u pO3AiJeHOoro npasJliH-
Hsl) Bil4yTHO po306iHi i HEY3ro/KeHi, TO KOHCTUTY-
[[IlHO i TUM Maye MOJIITUYHO He 30BCiM 3pO3yMiJo,
XTO i3 eHTPiB YU HOCIIB BUKOHABYOI BJaau (mepes-
yCiM npe3uJieHT abo npeM’ep-MiHIiCTp) yIIOBHOBaXe-
HUH peasli3oBYBaTH OCTATOYHI pillleHHs], HaBiTh Y Ta-
KuX cpepax MoJiTHKHY, SIK HallioHa/IbHa 060pOHa, MiXK-
HapoAHIi BiJHOCHUHY, COLlia/IbHO-€eKOHOMIYHa MOJIiTH-

H Bogdanor V. Semi-presidential Systems / Vernon Bogdanor // Bog-
danor V. The Blackwell Encyclopaedia of Political Institutions /
Vernon Bogdanor. — Oxford : Basil Blackwell Publishers, 1987. —
P.561-562.

Linz ]J. Problems of Democratic Transition and Consolidation :
Southern Europe, South America and Post-Communist Europe /
Juan Linz, Alfred Stepan. — Johns Hopkins University Press, 1996.
— P.282.

Protsyk O. Politics of Intra-executive Conflict in Semipresidential
Regimes in Eastern Europe / Oleh Protsyk // East European Poli-
tics and Societies. — 2005. — Vol. 19. — No. 2. — P. 135-160.

Linz J. Presidential or Parliamentary Democracy : Does It Make a
Difference? / Juan Linz // Linz ]. The Failure of Presidential Demo-
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Ka Towo. lle 3HaYHO NOCUJIIOETBCA TUM, 1O JIETITUM-
HICTb, MapTiHA NPUHAJEXHICTD i BiANOBiAANIbHICTD
LeHTPIB YU HOCIIB BUKOHABYOI BJaJH TEX CYTTEBO
pi3Hi, a/pKe: mpeM'ep-MiHiCTp U ypsJ y CBOEMY QYHK-
L[ioHyBaHHI Ta BiANOBiAaNbHOCTI (asie He 3aBXAU Y
dopmyBaHHi) 3asexaTh Bif npoueayp AejieryBaHHs
NOBHOBaXKeHb i 30060B’AA3aHb NapJlaMeHTOM; Mpe3u-
JEeHT Ha NiJICTaBi eJleKTOpaJbHOI i panjioHa1i30BaHOil
JIETITUMHOCTI Ma€ He3a/IeXXHUH i BCeHapOJHUM MaH-
JaT, aBTOHOMHUU Bijj mapJlaMeHTy Ta MOXe JiiTH 3a
BiZicyTHOCTI Horo migTpUMKH YU cxBasieHHA. Bigmno-
BiIHO, anpiopi Hanpy»xeHi BiHOCUHHU iHCTUTYTIB Npe-
3W/JIeHTa, peM’ep-MiHicTpa/ypsay i napjaMeHTy (Ha-
BiThb SIKII[0 BOHU NMOAIISIOTH NOJITUYHY TpOrpamy) B
yMOBax HalliBIpe3WJeHTali3My 3yMOBJIEHI CBOEPiJ-
HHUM «JI0JIaATKOBUM IOJIiJioM» (JIyasli3aMOM) BUKOHAB-
401 BJIaJIH, @ TOMY € MOTEeHI[iHHO-6e3yMOBHUMH, CTPYK-
TYPHHUMHU Ta HaBiThb NOCTIMHUMHU, aJiPKe CIPUYHHEHI
KOHCTUTYLiMHOW0 | MOJIITUYHOIO KOHCTPYKIi€E Ta
JioTiKoIo 1iel cucTemu npapainHA*®. Bona x Ha6yBae
pi3HOMaHITHOTO BUIVIAALY Ta HACJi[KiB, 30KpeMa B
paMkKax Ayaji3My BUKOHABYOI BJIaZIU, 3aJI€KHO BiJ
anpo6ariii B cucreMax yHi$piKOBaHOTr0 YM po3/lijieHo-
ro IpaBJliHHSA, IKi MOXKYTb BiZJ0yBaTHCh B YMOBaX ypsi-
JiB 6UIBIIOCTI YX MeHIIOCTi. 3BiCHO, 3 OTJIAAY Ha Bi-
JOoMe TeOpeTH4YHe 3ayBaKeHHs, 3TiJHO 3 KHUM nap-
JIaMEeHTChbKI cuTyauii Ta ypsaau 6inbmocTi, Ha BigMi-
HY Bif, cuTyanii i yps/ZjiB MeHILIOCTI, 3MEHIIYIOTh, B
TiM YUCJIi 1 y BUITQZ Ky HaniBIpe3uJeHTani3My, Bipo-
rigHiCTb NepepocTaHHA BHYTPIlUHbO-BJIACTUBUX AJIA
HbOTO HAMNpPY>XEHUX MDKIHCTUTYI[iHHUX BiHOCUH Y
cepio3Hi KOHQJIIKTU B cUCTeMi Ayasi3My BHUKOHaB-
401 BJIaJH.

A 1e, CBOEIO 4eprolo, € yMOBOK BUOKPEMJIEHHA
Ta iepapxisanii KiJibkoxX BapiaHTiB cniBicHyBaHH# (6a-
JIaHCiB, ucbaaHCiB Ta KOHQJIIKTIB) IIeHTpiB i HOCI-
1B BUKOHABYOI BJIa/]U B paMKax Il HalliBIIPe3UeHTCh-
KOT0 Jyasii3aMy, 30KpeMa CUCTeM IMOBHICTI0 abo JacT-
KOBO yHidikoBaHOI (Hepo3aineHol) 6inbLIOCTi, MOB-
HicTI0 a60 4acTKoBO YHidikoBaHOI (Hepo3ziseHoi)

cracy : Comparative Perspectives / Juan Linz, Arturo Valenzuela. —
Johns Hopkins University Press, 1994. — P. 61.

Skach C. Borrowing Constitutional Designs. Constitutional Law in
Weimar Germany and the French Fifth Republic / Cindy Skach. —
Princeton : Princeton University Press, 2005. — 151 p; Skach C.
Constitutional origins of dictatorship and democracy / Cindy
Skach // Constitutional Political Economy. — 2005. — Vol. 16. -
No. 4. — P. 347-368; Skach C. The «newest» separation of powers
: semi-presidentialism / Cindy Skach // International Journal of
Constitutional Law. — 2007. — Vol. 5. — No. 1. — P. 93-121.
JlutBuH B. Cucrema yHidpikoBaHOi MeHIIOCTI K BapiaTUBHUU
pi3HOBH/] HamlliBNpe3u/ieHTali3My : NepeBipKa JOLiJIbHOCTI BUOK-
peMJIeHHS Ta KOHLenTyasizauii / Bitaniit Jiutsun // Teau 3BiTHOI
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MeHUIOoCTi, po3AiseHol (HeyHipikoBaHOI) 6ibLUIOCTI
i posginenoi (Heynidpikosanoi) Menmocti?’. Koncr-
pykuii cuctem yHipikoBaHOI 6iJIbIIOCTI 03HA4YeHI
THM, L0 MMPE3U/IEHT € YJeHOM (IOBHICTIO yHidpikoBa-
Ha Oi/IbIIiCTh) YK MapTHEPOM (4aCTKOBO YHidikoBa-
Ha 6isbwiicTb) naprili npeM’ep-MiHicTpa, IKHUH o4o-
JIIOE ypsI0BUM KabiHeT 6i/b1IOCTi, yepes 1o i rJ1aBa
JepKaBy, i IV1aBa ypaAy NiJTpUMYIOTbCA 1JeHTHUY-
HOI0 GiJIBIIICTIO Yy MapJlaMeHTi, po6JIAYM TaKUH pi3-
HOBH/I HaMiBNpe3uAeHTa/li3My HalMeHII KOHJIIKT-
HUM y CUCTeMI JAyajli3aMy BHUKOHaBYOl Bjiagu. Jewo
KOHQJIIKTHIIIOW B paMKaxX HaliBNpe3uAeHTCbKOT0
JyasisMy BUKOHABYOI BJIaJU € ONLis cucTeM yHidi-
KOBaHOI MEHILOCTI, /le TPe3U/IeHT € YieHOM (MOoBHic-
Ti0 yHipiKoBaHA MEHIUICTh) UM NApPTHEPOM (YaCTKO-
BO yHidiKOBaHa MeHIIICTh) MapTii mpeM'ep-MiHicTpa,
SIKUUA OYOJII0E YpsAlOBUN KabiHeT MeHUIOCTi, yepe3
110 i r1aBa JiepKaBy, i I1aBa ypsAAy ONMUPAKThCA Ha
Ti caMi NOJIITCU/IM y TapJiaMeHTi (30KpeMa [iJ1S TOTO,

Tabsung 2

06U 6I/IBLIICTD V¥ NapJiaMeHTi Xo4ya 6 CUTYaTHUBHO,
sKI10 He GopMasibHO, NifTpUMyBaJa Mpe3useHTa i
npeM’ep-MiHicTpa ypsaay meHmocTi). llle koHmIKT-
HIlIO00 OMNIIi€10 HAMliBOPE3UJeHTChKOro Ayaai3My BU-
KOHaBYOi BJIaJIU € CHCTEMH PO3/1iJieHO0] 6i/IbIIOCTI, B
AKUX MPE3UJIeHT He € YIeHOM UM MapTHepOM MapTil
npeM’ep-MiHICTpa, IKUM 04OJII0€ YPsiJOBUN KaGiHET
6isbIIOCTI, Yepes 1110 IJ1aBa Jiep>KaBy, Ha BiAMiHY Bij,
npeM’ep-MiHiCTpa, He HaAiJIeHUH MiITPUMKOIO 6iJb-
mocti y napsiameHdTi. Hapenrti, HalkoH QK THiIIMM
CLieHapieM Aya/i3My BUKOHABYOI BJIaJii Y paMKax Ha-
niBIpe3uJeHTali3My € CUCTEMHU PO3AiJIeHOI MeHIIo-
CTi, y IKMX Hi IPe3U/IEHT, Hi mpeM’ep-MiHicTp ypsijo-
BOTr'0 KabiHeTy MEHILOCTi, IKi € MOJITUYHHUMHU CYTIPO-
TUBHHUKaMM, a He 4JeHaMHU 4Y{ NapTHepaMHy NapTii
OJIVH OJIHOTO, He MaloThb (3/1e6isblie Hi GopMasbHO,
Hi CUTYaTUBHO) MiATPHUMKH GiJIbIIOCTI y MapJaaMeHTi
(dus. maba. 2).

JIOT'TKA BUOKPEMJIEHHA THIIIB HAIIBIIPE3WZAEHTAJII3MY I BAPIAHTIB CIIIBICHYBAHHSI LIEHTPIB
TA HOCIIB BAKOHABYOI BJIA/IM B PAMKAX CUCTEMU 11 IVAJI3MY

IHAMKaTOpHM BUOKpPEMJIEHHS TUNIB
HaniBnpesuAeHTai3My Ta BapiaHTiB

CucreMM i TUIIM YPSAAOBUX KaGiHeTiB,
AKHMM HaJal0Th NiTPUMKY ap/iaMeHTH

cniBiCHyBaHHA LEHTPIB i HOCIiB
BUKOHaBY0i BJIaAu

Cucmema/ypsd 6inbwocmi

Cucmema/ypsad meHwocmi

Kopensuii napriiiHoi Cucrema CucrteMma (moBHicTIO 260 CucreMma (moBHicTIO 260
MPUHAIEKHOCT] yHipikoBaHOI0 4YacTKOBO) yHipikoBaHOI 4YacTKOBO) yHipikoBaHOI
npe3uJieHTa Ta NpaBJiHHA 6i/1bII0CTI MEHIIOCTI
npeMm’ep-MiHicTpa CucteMma
po3zisieHoro CucreMa posaineHoi Cucrema posaineHoi
[paBJIiHHA 6isbmocTi MEHIIOCTI

Y 11boMy KOHTEKCTi NIPUMITHO, 1110 BUOKpeM.JIe-
Hi BapiaHTH CHiBiCHyYBaHHA LIEHTPIB i HOCIiB BUKO-
HaByYyol BJaZMd B paMKax 1i HaniBIpe3uJeHTCbKOI0
JyaJiiaMy abo 3arajioM pi3HOBH/IM HaMiBIpe3UeHT-
CbKOI CHCTeMH Jep:KaBHOTO NpaBJsiHHA € 6Gesmoce-
penHiM HacCliZIKOM MO€EAHAHHS, 3 OAHOT0 GOKY, KOH-
CTUTYLIHHUX MOBHOBAX€Hb NOJITUYHUX IHCTUTYTIB
y TPUKYTHHUKY «IJ1aBa Jiep>kaBU-NpeM’ep-MiHicTp /

HayKoBol koHepeHL il dpinocodpcbkoro pakysnbreTy / Bigmn. 3a Bu-
nyck JI. Puxak, O. KBac. - [lporo6uy : T30B «Tpek-JIT», 2017. —
C.117-122.

Skach C. The «newest» separation of powers : semi-presidentia-
lism / Cindy Skach // International Journal of Constitutional Law. —
2007. — Vol. 5. — No. 1. — P. 104-105; JilutBuH B. Cucrema yHi-
¢dikoBaHOI MEHLIOCTI IK BapiaTUBHUW Pi3HOBU/J, HamiBIpe3UzeH-
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ypAA-napJjaMeHT» Ta ¢popMasi3oBaHUX 0COBJIUBOC-
Tell BUOOPUYUX CUCTEM, a 3 iHIO] CTOPOHU — PaKTH4-
HUX pe3y/bTaTiB Ipe3rleHTCbKUX Ta NapJlaMeHTCh-
KUX BUOOPIB, MapTiHHO-TOJITUYHOT TPUHAJIEKHOCTI
LIeHTpiB 1 HOCIIB BUKOHABYOl BJIaZJU Ta CKJaAy Inap-
JIAMeHTy, a ToMy € AuHamiuauMu®®, BignosigHo, y
TaKOMy «Cy3ip’i po3ropTaHHsI» HaliBOpe3UJeHTCh-
KOro AyaJii3aMy BHKOHABYOl BJaAy MpPe3UJEeHTH Ta

TaJli3My : nepeBipKa AOLIJIBHOCTI BUOKpEMJIEHHS Ta KOHIeNTya-
nizanii / Bitaniit JIutBuH // Te3u 3BiTHOI HAyKOBOI KOHepeHIil
dinocodpcrkoro pakynbreTy / Bigm. 3a Bunyck JI. Puxkak, O. KBac.
— Jporo6uy : T30B «Tpek-JIT/», 2017. — C. 117-122.

Skach C. Constitutional origins of dictatorship and democracy /
Cindy Skach // Constitutional Political Economy. — 2005. — Vol.
16. — No. 4. — P. 347-368; Skach C. The «newest» separation of
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npeMep-MiHICTPH MOXKYTbh I0-Pi3HOMY NpeETEHIyBa-
TH Ha Ti 44 iHIIi BUKOHAaBYi MOBHOBaXKeHHS, MoA X di-
Kyl04YM pi3Hi BapiaHTH MbKIHCTUTYLiHHMX BigHOCHH?
(sKi, Ik 3a3HaUYEeHO BUIIE, MOXKYTh OKPECJII0BATUCD 1
B paMKax Ipe3uleHTCbKOro-napJaMeHTCbKOro, i B
paMKax HpeM'ep-Npe3uJeHTCbKOTro YM MapJaMeHT-
CbKO-TIPe3U/IeHTCHKOT0 Pi3HOBU/IB HalMliBIpe3UieH-
Tasli3My). A 1ie, CBOEIO Yeprol, 03Haydae, 10 napaMeT-
paMy 4yu naTepHaMM HaliBIpe3uJeHTali3My MOXYTb
OyTH pi3Hi BapiaHTH K MOJiJy, TaK i MoeJHAHHSA
MOBHOBaXkeHb, a TAaK0X SIK 3MaraJlbHOCTi, TaK i KOH-
buaikTy y cucteMi ayanbpHol (rmozBifiHOT) BUKOHABYO1
BJIQJY, BHACJIIJOK YOTO I[IJIKOM OYEBMJIHO, 1[0 HaMiB-
Npe3u/ieHTCbKa CMCTeMa NpaBJiHHA anpiopi gertep-
MiHY€ETbCS Gijibllle YU MeHIlle KOHQJIIKTHOW CHCTe-
MOI0 Jlyasli3My BUKOHaBYOi BJaagu°’.

OfHi€lo i3 BU3HaYaJIbHUX IPUUUH TAKOI0 CTAHY
cnpaB € TOW QaKT, [0 HABITb MONPH BiTHOCHY TOMO-
FeHHICTb KOHCTUTYLi HaliBIpe3uJeHTCbKUX KpaiH
(0co6/1MBO OKpEMILIHbO y BUNAJKY Npe3uJeHT-nap-
JlaMeHTapu3My i npeM’ep-npe3nieHTani3My) MOBHO-
Ba)KeHH$ IXHIX Ipe3U/ieHTiB 1 iHIIUX NOJIITUYHUX aK-
TOpiB, a BiATaK i 0COGJMBOCTI Jiya1iaMy BUKOHABYOI
BJIaJIU € TETEPOreHHUMH, Y TiM yrcii i popMasbHO/3a-
KOHO/IABYO0, i GaKTUYHO/MOJITHYHO (1110 BKpaH 3pij-
Ka cniBnajac) sgetepminosano®l. Haii6inbue Ha i
BpaxyBaHHA CKJaJy NapJlaMeHTIB i TUNIB ypAL0BUX
KabiHeTiB, fIKi 04OJIIOIOTh NPeEMEP-MIiHICTPH i 3 AKU-
MU CIiBIPALOOTh YU KOHQJIIKTYIOTb, 2 3arajioM CIIiB-
icHy10TB, Ipe3UeHTH, aJKe, sIK 61 Lie He GyJI0 Mapa-
JOKCAJIbHO: Y BUNIAJAKY YPAAIB MEHIIOCTi Ta BifCyT-
HOCTI Map/ilaMeHTCbKO]I 6i/bIIoCT] BiAGYBaeTbCs HaM-
6inpmKMi 36ir Mi>k popMabHOK KOHCTUTYLHENO i 1O-
JIITHYHOIO NPAKTUKOIO, 1[0 3YMOBJIIOE 6€3YMOBHUU
i 4YiITKMU TOAIM BUKOHABYOI BJIAJU Npe3uJeHTa Ta

powers : semi-presidentialism / Cindy Skach // International Jour-
nal of Constitutional Law. — 2007. — Vol. 5. — No. 1. — P.93-121.
Baylis T. Presidents versus Prime Ministers : Shaping Executive
Authority in Eastern Europe / Thomas A. Baylis // World Poli-
tics. — 1996. — Vol. 48. — No. 3. — P. 297-323; Bapa6aiu 0. [Ipe-
3UJIEHTCbKA BJIaJla y 3MilIaHUX pecny6JliKax : OKpeMi MUTaHHSA
Teopii Ta npaktuku / 10. . Bapa6au // [IpaBo Ykpainu. — 2014. —
Ne 8. — C. 67-76; Protsyk O. Politics of Intra-executive Conflict in
Semipresidential Regimes in Eastern Europe / Oleh Protsyk //
East European Politics and Societies. — 2005. — Vol. 19. — No.
2. — P. 135-160; Fabbrini S. Presidents, Parliaments, and Good
Government / Sergio Fabbrini // Journal of Democracy. — 1995.
— Vol. 6. — No. 3. — P. 128-138; Gherghina S. The Failure of Co-
habitation : Explaining the 2007 and 2012 Institutional Crises in
Romania / Sergiu Gherghina, Sergiu Miscoiu // East European
Politics & Societies. — 2013. — Vol. 27. — No. 4. — P. 668-684.

“7 Protsyk O. Intra-Executive Competition between President and
Prime Minister : Patterns of Institutional Conflict and Cooperation
under Semi-presidentialism / Oleh Protsyk // Political Studies. —
2006. — Vol. 54. — No. 2. — P. 219-244.
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npemMep-MiHicTpa®?; y BUMaAKy ypaZAiB GinbmocTi Ta
HasIBHOCTI MapJIaMeHTChKOI GiJIbIIOCTI MPOCTEKYETh-
csl CYTTEBA BiAMiHHICTH MiXk GOpMa/IbHOIO KOHCTH-
TYLI€0 I MOJIITUYHOIO IPAKTHUKOIO, 1110 CIPUIHUHSIE He-
YiTKU{ Ta KOMILJIIMEHTApPHUH MO/ BJaU pe3u/ieH-
Ta Ta NpeMep-MiHicTpa, 30KpeMa Ha KOPUCTb KOTOCh
i3 HUX. BiAnoBiHO, BUKOHABYa BJIaZla B yMOBaxX Ha-
MiBMpe3u/ieHTai3My MOXe KOHLIEHTPYBaTHUCh biJb-
11010 (X04Y He MOBHOI0) Mipolo 3a Mpe3uzieHToM abo
NpeMep-MiHiCTPOM, a MOKe 03HAYaTHCh | IBHUM KOH-
GUIIKTHUM, KOHKYPEHTHUM Ta MIHJIWBUM IOJIJIOM i
AyanisMoM. ToMy noais i fiyas1isM BUKOHABYOI BJIagU
BJIACTUBUH HaliBIpe3uJeHTali3My NepMaHeHTHO,
aJle BiH y paMKax 6a/1aHCy YU AucbanaHCy NOJiTUYHO-
ro abo BUKOHABYOTO JlilepCTBa MO>e 3MiHIOBaTUCh
Ha KOPHMCTb TOrO YH iHIIOTO MOJIITUYHOTO IHCTUTYTY >,
JleTepMiHyIOUU B YMOBaX «MOZIGHOCTI MpaBwJI, aJse pis-
HoMaHiTHOCTi irop»>* pisHi onii anasnizoBaHoi cucre-
MM Jlep>KaBHOTO NPaBJIiHHSA, 30KpeMa Npe3u/ieHIia-
JIi30BaHUM, NapJaMeHTapyu30BaHUl (TpeM’eprU30Ba-
HUH) Ta 36a/1aHCOBaHUM HalliBIpe3uJeHTani3M.
[Ipe3upenLianizoBaHUM HaliBNpe3UJeHTali3M
(ocob6uiMBO ¥ BUNAJKy Npe3ueHT-NapJiaMeHTapu3My)
XapaKTepU3YEThCS 3MillleHHAM AyasizaMy GopMyBaH-
H$l/«TIOXO/PKeHHs», GYHKIIOHYBaHHS i BiZjmoBigaib-
HOCTi/«BM>XKUBaHHSI» NpeM’ep-MiHicTpa U ypsaay ne-
pej npe3ueHTOM Ta NapJiaMeHTOM BUHSTKOBO abo
37e6iJb1IOro /10 IJIaBU JilepKaBH, yepes 1110 Taka CH-
cTeMa NpaBJIiHHSA iIHTYITUBHO i OJIITUYHO (aJie He KOH-
CTUTYLIMHO) YacTo TSXKi€ 0 mpe3useHTanismMy. Ha-
TOMICTb MapJlIaMeHTapU30BaHUI YU MPeM EPU30BaHUM
HaliBNpe3u/IeHTali3M (0COGIMBO Y BUNA/IKY PEM €p-
Nnpe3uieHTani3My) OKPeCJAETbCS, HAaBITh Monpu
3HA4YHY pallioOHa/IbHO-JIeraJbHy JIETITUMHICTb BJIaJH
Ta KOHCTUTYLIMHY YIOBHOBaXX€HICTb NpPEe3HUJEeHT],

o1 Duverger M. A New Political System Model : Semi-Presidential
Government / Maurice Duverger // European Journal of Political
Research. — 1980. — Vol. 8. — No. 2. — P. 182-186; Chang C.-H.
The Competition/Cooperation Relationship in Executive Power
Operating of Semi-presidentialism / Chun-Hao Chang // Interna-
tional Journal of Social Sciences and Humanity Studie. — 2011. —
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3MIlLleHHAM Jya/li3My BUKOHABYO0]I BJIaJi¥ HA KOPUCTh
npeM’ep-MiHicTpa i ypsoBoro kabinety, Bignosina-
JIbHUX Mepe/| MapJaMeHToOM >, yepes 1110 TaKa CHCTe-
Ma IpaBJIiHHA IHTYITUBHO 1 NOJIITUYHO, 30KpeMa MiJi-
MiHSIOUM KOHCTHUTYIiliHi HOpMU Ta peryiaMeHTallii
NOJIITUIHUMH KOHBEHL[iAMU ®, HaByBa€e map/iaMeHT-
CbKOMOAi6HOI $OopMHU, KOHCTUTYLIHHO/AediHITUBHO
3a/MINAYUCh HamiBOpesuAeHTchbKow . BigTak y
npe3n/jeHIiasi3oBaHOMY Ta TapJlaMeHTap1u30BaHo-
My (mpeM’epU30BaHOMY) HalliBIpe3uieHTai3Mi mo-
A1 yaniaM BUKOHABYOl BJIaZi4 Ipe3UieHTa Ta Ipe-
M'ep-MiHiCTpa KOHCTUTYIIHO BJIACTUBUH i 3ape3ep-
BOBaHMH, ajie NMOJIITUYHO BiH 3HAa4YHOO Mipolo € Bapi-
aTUBHUM, 30KpeMa HalMeHIlle BUPAKEHUM Y BUNA/-
Ky CUCTeM yHipiKoBaHOI0 MpaBJiHHS, a HalbibIIe
BUPQKEHHUM Y BUIAJKY CHUCTEM PO3/iJIE€HOr0 MpaBJliH-
Ha°8, Bpewrti, 36a/1aHCcOBaHMI HaNiBIpe3UAeHTaIi3M
M03HAYAETHCSA HAUOIIbIIOW MipO0 Ha KOHCTUTYIiO-
HaJ/1i30BaHOMY Ta/4{ MOJITUYHOMY 6aJlaHCyBaHHI
MNOBHOBa)XEHb BJIAJJHUX AKTOPIB, NepeAyciM Mpe3u-
JleHTa i mpeM’ep-MiHicTpa, y oAl Ta Ayasi3aMi BUKO-
HaByol BJIa/iy, 4epes 110 TaKa CUCcTeMa IIpaBJlIiHHA Je-
TepMiHyeTbCH IpoLecaMy pi3HOPiBHEBOI lepCcoHaJIi-
3anii MDXKIHCTUTYUiHHUX BiTHOCUH 3a AONOMOrOI0
NOBHOBaXXEHb Ta poJiel OKPeMUX MOJITUYHUX aKTO-
piB, a BiATaK i yCK/IaJHEHHAM Ayali3My BUKOHABYOI
BJaAu. 3 0AHOTrO 60Ky (0CO6/IMBO ¥ BUNIAZKY CUCTEM
po3AineHoro npaBJiiHHS), Lle MOXe CJAYyryBaTH NpU-
YHUHOIO «6JIOKOBAHOT'0» KOHCTHUTYI[IMHOTO Ta MiXKiH-
CTUTYL[IHHOTO KOHQJIIKTIB, MOMITUYHOI KPU3U y CH-
CcTeMi AiyaysisaMy BUKOHABYOl BJIa/I, BTPATH YU 3MEH-
IIeHHS1 piBHSA KEPOBAHOCTI MOJIITUYHUM U yIIpaBJliH-
CbKHUM MPOLeCOM i 3HMKEeHHS JIETITUMHOCTI JlepKaB-
Hoi Bnagu®’. 3 iHmoro 60Ky (30KkpeMa y BUNIAJKy 110~
HaK6isbIIOro cniBNaiHHA KOHCTUTYLI i moiTHYHOI
HNPaKTUKH), Lie MOXe CAYryBaTH MPUYUHOI MaKCU-
MaJIbHO OG’€KTHBHOI i perviaMeHTOBaHOI ampobariii
neBHOI KoHQIrypanii HaniBnpe3uaeHTCbKOI CHCTEMHU
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YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA

Jep:KaBHOI0 IPaBJIIHHA Ha IPAaKTHULI.

Bce 3HauHO10 Mipo10 3a/1€KUTH Bifl BpaxyBaHHA
Ta MMOEAHAHHS LIJIOTO MacMBY KOHCTUTYLiOHaJIi30Ba-
HuX (popMasibHUX) i MOJITUYHUX (POpPMaTbHUX Ta
baKTUYHUX) JleTepMiHAHT CTPYKTypHU3allii HanmiBnpe-
3UEeHTa/i3My, AKi Jal0Th NiZICTABX BUOKPEMUTH pi3-
Hi BapiaHTH i MexaHi3MU GaJslaHCYBaHHS Ta Ayasisa-
Lii BUKOHABYOI BJaZy. 30KpeMa, 3a KaHaJlaMH Ta BeK-
TopaMu GajlaHCyBaHHS i MapaJiesisaljiero abo Hemna-
pajenizaiii€to 3/jilicCHEHHSI MOBHOBAXKEHb Pi3HUX MO-
JIITUYHUX aKTOPIB Jyasli3M BUKOHABYOI BJIaJv, 0CO6-
JINBO Y BUNIaIKy 36a/1aHCOBAHOTO HaNiBNIpe3uaeHTa-
JliaMy, 6yBa€: BUHATKOBO FOPU30HTAJILHUM — TOGTO
Ha MiZcTaBi 0HOYACHOI0, 3MIIIIAHOTO Ta B3aEMO/I0-
NIOBHIOBAJIbHOTO BUKOPUCTAHHA NOJITUYHUMH aKTO-
paMu CBOIX IOBHOBaX€Hb ¥ paMKaX CUCTEMH JyaJi3-
My BUKOHABYO0I BJ1a/ii; BUHATKOBO BEPTUKaJbHUM —
TOOGTO Ha MiAcTaBi pi3HOYACHOI0, pO3MEXX0BaHOTO Ta
aJIbTEPHAaTUBHOTO BUKOPUCTAHHSA MOJITUYHUMU aK-
TOPaMH CBOIX IOBHOB&)KeHb Y paMKax CUCTEMH Jya-
JIi3My BUKOHABYOI BJIaJI¥; BOJHOYAC BePTUKAJIbHUM
i ropu3oHTaJIbHUM — TOOTO Ha MiJcTaBi ofHOYaC-
HOTO i pi3HOYaCHOTO, 3MILIAHOTr'0 1 pO3MEXKOBAHOTO, a
TaKOX B3aEMOJONOBHIOBAJILHOIO i aJlbTepHAaTUBHO-
ro BUKOPUCTAHHA MOJITUYHUMH aKTOPaMH CBOIX 10~
BHOBa)XeHb y paMKax [JlyaJjli3My BUKOHAaB4YOl BJIaJu.

3araJioM y A,OCJIiI>KeHHI apryMeHTOBaHoO, 1110 Ha-
niBnpesueHTa i3M epiHiTUBHO i MPAKTHUYHO 3aBXK-
JI1 OKPECJIIETbCA ya/li3MOM BUKOHABYOI BJIaJIH, XO-
4Ya OCTaHHIH i MO3HAYa€ETbCS Pi3HUMHU 0COGJIUBOCTS-
MM, JUHAMIKOIO | Hac/IiIKaM1 Yy paMKax pi3HUX BU/IB
LI€l CUCTeMHU Jiep:KaBHOTO NpaBJiHHA. YcepeHEHO,
30KpeMa Ha MijicTaBi pi3HUX 0cOBJIMBOCTEN iEpapXiy-
HUX | TPaH3aKLiMHUX MDKIHCTUTYL[IMHUX BiJHOCHUH,
BUSIBJIEHO, 1110 CHCTeMa HalliBIpe3UeHTCbKOIo Ay-
aJsli3aMy BUKOHABYOi BJIaJy XapaKTepusyeTbcs: pop-
MaJIbHOIO 1 GaKTHUYHOO Ayasi3ali€o YU JeKOHIEHT-
paui€ro BUKOHABYOl BJaJW MiX Npe3uAeHTOM (I/a-
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BOIO JlepkaBH) i npeMep-MiHicTpoM (I/1aBor ypsaay);
AyajabHol (moJBiHHOI0) mpupojow GopMyBaHH:S/
«IOXO/PKEeHHSI» i 3/[ilCHEeHHSA BUKOHABYOI BJIaJI4, a He
ii BiimoBiasibHOCTI/«BM>KHUBaHHA». BiaTak yci pusu-
KU Ta [epCleKTUBY anpobanii HaniBnpesugeHTaNni3-
My 3aJieXKaTh BiJj HOro pisHOBHAIB il 0co6IUBOCTEN
i HacJiAKIB moAisy Ta AyasisMy BUKOHAB4YOl BJI3aJH,
sIKi, CBOEIO Yeprolo, JeTepMiHOBaHI KOHCTUTYI[iHHHU-
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KyTHHUKY «TJlaBa Jiep:KaBU-INpeM'ep-MiHicTp/ypas—
napjaMeHT», ¢opMasi30oBaHUMH U aKTyaJli30BaHU-
MU OCOBGJIUBOCTSIMM NApPTiMHUX i BUOOPUYUX CUCTEM,
pe3yJbTaTaMy Npe3nleHTCbKUX Ta Nap/laMeHTCbKUX
BUOOPIiB, MapTiHHO-MOJITUYHOK MPUHAJNEKHICTIO
LIeHTpIB i HOCIIB BUKOHABYOI BJIaZid Ta CKJaZ0M Map-
JlaMeHTy. OflHaK BOHY NOBHUHHI Oy TH IpeMETOM CIle-
1[ia/1i30BaHOTO H OKPEMOTO JIOC/Ii/[PKEHHS.
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Bonogumup KOBPUH

/ acuCTeHT Kadeapu KOHCTUTYLIHOro npaea
JIbBIBCbKOro HaLiOHabHOrO yHiBEpCUTETY
iM. IBaHa ®OpaHKa, KaHAMAAT HPUANYHUX HaYK

ABSTRACT

The article is devoted to the role and place of the Prime Minister

of Ukraine in the system of checks and balances of the authorities of the
modern constitutional model of the Ukrainian state. It is analyzed

the definitions of the concept of "the system of checks and balances

of power" and presened the author’s vision of the form of government

of the modern Ukrainian state . It has been identified the disadvantages of
the model of checks and balances between the two executive authorities:
the President and the Prime Minister of Ukraine. At the same time, it is
proposed the specific steps for the modernization of the constitutional
and legal status of the Prime Minister of Ukraine in the system of checks
and balances of the authorities by making changes to the Constitution of
Ukraine, the Law of Ukraine "On the Cabinet of Ministers of Ukraine" and
the Regulation of the Cabinet of Ministers of Ukraine It has been argued
the necessity of reforming the constitutional and legislative definition

of the post of the Prime Minister of Ukraine, qualification requirements
for candidates for the post, and the procedures for appointing the Head
of Government of his powers and functions. Particular attention is paid
to the issues of the relationship between the Prime Minister of Ukraine
and the President of Ukraine, the Verkhovna Rada of Ukraine, the
Constitutional Court of Ukraine. Constitutional and legal changes were
proposed that would secure the right of the President of Ukraine to submit
only a submission for the appointment of the Prime Minister of Ukraine,
and to submit the submission for all other members of the Cabinet of
Ministers of Ukraine to leave for the Head of the Government of Ukraine
The attention was paid to the necessity of changing the electoral

system to the Verkhovna Rada of Ukraine; conducting serious
explanatory and educational activities among Ukrainian citizens;
implementation and support of projects and programs aimed at the
education and training of future leaders and statesmen who are
potentially able to occupy the position of the Prime Minister of Ukraine.
Key words: Prime Minister of Ukraine, government, system
of checks and balances, distribution of power,

form of government, constitutional model.
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MPEMEP-MIHICTP YKPAIHY

Y CUCTEMI CTPVMYBAHb TA
MPOTVBAT BA/ CYYACHOI
KOHCTUTYL{IAHOI MOMET
YKPAIHCHKOI [IFPKABM

AHOTALIIA

Cmammsi npucesiueHa numauHsam poai i micys [Ipem’ep-minicmpa

Y4Vdll OJOHUITIALMLOHON DULIOOVh MUMIDOHIVAIA

Ykpainu y cucmemi cmpumysanb ma npomueaz 41adu cy4acHoi
KoHcmumyyitiHoi modeni YkpaiHcbkoi depacasu. [Ipogodumbcs aHaniz
BU3HA4EHb NOHAMMS «CUCMeMU CMpuUMy8aHs I npomusaz 8aadu» ma
nodaemucsi a8mMopcvke 6a4eHHs hopmu npasAiHHs cy4acHoi YkpaiHcokoi
depaicasu. Y cmammi 3po6s1eHO cnpo6y 8usHayumu Hedoaiku modeni
cmpumysaHs [ npomuegaz 81adu Mixc 080Ma YeHMpamu 8UKOHABHOT
ssadu: [Ipesudenmom ma Ilpem’ep-minicmpom Ykpainu. Boonouac
NPONOHYIOMbCS. KOHKPemHI KpoKu ModepHizayii KoHcmumyuyitiHo-
npasogozo cmamycy lIpemep-minicmpa Ykpainu e cucmemi
cmpumysaHs I npomuesadz 841a0u W/s1X0M 8HeceHHs1 3MiH do Koncmumyuyit
Ykpainu, 3akoHy Ykpainu «Ilpo Kabinem Minicmpis Ykpainu» ma
Pezanamenmy Kabinemy Minicmpie Ykpainu. Ap2ymenmosaHo
HeobxidHicmb pedpopMysaHHs kKoHcmumyyitiHo2o ma 3akoH00as4020
8u3HaveHHs nocadu lIpemep-minicmpa Ykpainu, keaaigikayitinux eumoz
do kandudamie Ha nocady, npoyedypu npusHayeHHs [nasu Ypsdy,
lio2o nosHosasxceHb ma PyHkYitl. Okpemy yeazy npudizieHo NUMAHHIAM
83aemogidHocuH [Ipemep-minicmpa Ykpainu 3 [Ipeaudenmom Ykpainu,
BepxosHoto Pador Ykpainu, Koncmumyyitinum Cydom Ykpainu.
3anponoHosaHo KoHcmMUmMyyiliHo-npasosi 3miHu, siKi 6 3akpinaeanu
3a IIpeaudenmom Ykpainu npago eHocumu auuie NOOAHHS HA
npusHavexHallpem’ep-minicmpa Ykpainu, a 6HeceHHs1 NOOAHHS
CcMoco8HO 8cix iHwWuXx YaeHie Kabinemy Minicmpie Ykpainu 3aauwumu
3a Ihasotro Ypsidy Ykpainu. 38epHeHo ygazy Ha HeobxidHOCmI 3MIHU
subopyoi cucmemu do BepxosHoi Padu YkpaiHu; npogodiceHHs
ceplio3Hoi po3’sicH8a1bHOI ma npoceimHuybkoi disibHocmi ceped
epomadsiH YKkpainu; enposadiceHHs ma nidmpumaHHs npoekmie

i npozpam, ChpsAMOBAHUX HA BUXOBAHHS MA HABYAHHS MALIGYMHIX
sidepie ma depicasHux 0isuis, IKi NOMeHYIlIHO MOXCYyMb

3atinamu nocady Illpemep-minicmpa Ykpaiuu.

Katouoei cnosa: lpemep-minicmp Ykpainu, ypsio,

cucmema cmpumyeaHs i npomueaz, po3nodia eaadu,

dopma npasainHs, KOHcmumyuyiiiHa modeb.
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I_|OBHouiHHa peastisaliga NIpUHLMNIY pO3NOALLYy BJja-
Iy, npu epeKTUBHIN Mozesi pecny6/liKaHCbKOT
dopmMu npaBiiHHSA, 3aJUIIAETHCA OJAHUM i3 HEBUDI-
IIeHUX 3aBJaHb B HOBITHIH icTopii 6ypiBHUIITBA YK-
paiHcbKol AepxkaBu. Lo ckopilie MU 3yMiEMO KOHCTH-
TYLiHO-IPaBOBUMU MeXaHi3MaMM HAallOBHUTH pea-
Jli3anio NpUHLMIY pO3NOLIadYy BJaAy K 3acajy KOH-
CTUTYLINHOTO JaJly YKpalHU peajbHUM 3MiCTOM, TO
6J/1MKYe IHCTUTYLiHMHO, K epKaBa, HabJIM3UMOCs [0
€BPONENCbKUX Ta MiXKHApOAHUX CTaHJAPTIB AeMo-
KparTii.

Y cydacHUX yMOBaX PO3BUTKY KOHCTUTYLIHUX
Jlep>KaB B CUCTeMI oAy Jep>KaBHOI BJIaAu NPOBIJ-
Ha poJib HaJIEXKUTh BUKOHABYiM BJaAi B 0co6i ypsay
Ta Moro roJyioBU. KOHCTUTYLiHHO-IPaBOBUN CTATYyC
OCTaHHbOTI'0 YaCTO BIIJIMBA€E HE TiJIbKY Ha peasi3aLiio
OPUHIUIY PO3MOAiNy BiaAu Ta eGeKTUBHICTb «CHUC-
TeMHU CTPUMYBaHb | NPOTUBAr BJ3AW», ajle i Ha Bij-
noBiJHY ¢opMy NpaBJ/iHHA. 3BiACH y HAYKOBUU 06ir
BBeJlIeHO Pi3HOBHUJ pecny6JikaHcbkoi popMu NpaB-
JIIHHA SIK «[IpeMep-NIpe3uJeHTCbKa pecnybaikax.

3 o4y Ha Ije BaXKJIMBO JOC/IUTH Ta COIPOTHO-
3yBaTH Miclie Ta poJib [IpeM’ep-MiHicTpa Ykpainu y
CUCTEMI CTPUMYBaHb Ta MPOTUBATr BJIAIU CYy4aCHOI
KOHCTUTYLiMHOI Mozesai YkpaiHcbkoi fepxaBu. [1u-
TaHHs, MOB’s13aHi 31 cTaTycoM ypsay 3arajioM i [Ipe-
Mep-MiHicTpa YKpaiHu 30KpeMa, CTaBaju MpeMeTOM
JIOCTiIKeHb TaKUX YKPalHCbKUX BUeHUX: B. b. ABep’si-
HoBa, 10. I. bapa6aiua, 0. M. Bopucaascbkoi, ®. B. Be-
HicsiaBcbkoro, 0. T. Boomyk, f. . 'pa6uyk, 1. I. /laxo-
Boi, A. A. €3epoBa, B. II. Epmouina, A. A. KoBasieHka,
A. M. Konogisa, 3. C. Makaposoi, P. C. MapTuHI0OKa3,
B. B. MapueHka, JI. M. Cuienko, O. B. Cosrupi, C. O. Yu-
KypJig, B. M. llanoBana Ta iH.

B4YeHi-KOHCTUTYLLIOHANICTHU TO-Pi3HOMY JOCJIi-
JOKYIOTb NUTaHHS, NOB’s13aHi i3 cucTeMol0 CTpUMY-
BaHb i npoTuBar. B. KpaBueHKO BU3Ha4Ya€ «CUCTEMY
CTPUMMYBaHb i IPOTUBAr» 1K HaJiJIeHHs Pi3HUX Op-
raHiB JepKaBHOI BJIaj B3AEMHVMMHU KOHTPOJbHUMU
noBHOBaxkeHHsMU'; [O. Bapa6aw sik cucremy, sika
Ma€ 3abe3neyyBaTH peasbHUN GaslaHC NOBHOBaXKEHb
Yy B3aEMOBIJHOCHUHAX TIJIOK €QUHOI Jiep>XaBHOI BJIa-
au?; I I IasaxTyH sK iHTerpoBaHy CyKyNHICTb
[IOBHOBAX€Hb TIJIOK Jep»KaBHOI BJIAZAM B CUCTEMI

1 i . .
KpaBueHnko B. B. KoHcTuTyuilite npaBo Ykpainu : HaByasbHuUM 1no-

ci6HuK. Bug. 3-T€, BunpasJ. Ta gonosH. / B. B. KpaBuenko. — K. :
Artika, 2004. — C. 246.

KoHcrutyuiline npaBo Ykpainu : [ligpyy. [lns cTya. BUIL. HaBu.
3akJ. / 3a pea. B. 1. Kosicuuka Ta 10. I Bapa6ama. — X. : [IpaBo,
2008. — C. 244.

naxtyn II. I1. KoHcTuTyuiliHe npaBo: coBHUK TepMiHiB / I1. II.
Mnsaxtyn. — K. : JIu6igs, 2005. — C. 499.
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NOJIy BJaAy, AKa L03BOJIAE IM YpiBHOBaXKUTU Ta
06MeXyBaTH OfiHa OJHY .

HalinoBHille Ta HaWTO4YHillle BUBOAUTD JediHi-
L[i}0 «CUCTEMU CTPUMYBaHb i IPOTUBAr» y CBOEMY U~
cepraniiHomy pocuaigxkenHi JI. Cunenko. Ilig Takoro
CHUCTEMOI0 BOHA PO3YMi€ CyKYIHICTb 3aKOHOZABYO
3aKpinieHuX NOBHOBa)KeHb, 3ac06iB, popM, MeTOZIB,
npoueayp, Npu3HayeHUx [Js 3abe3nedyeHHs peaJi-
3auii NpUHLUNY pPO3NOAINY BJaAY, HEeLONYyLIeHHH
JOMiHYBaHHS OY/b-AKOl TJIKA BJAAJU i JJOCATHEHHS
JWHaMi4HOI cTabisbHOCTI Mk HUMH?,

Ha cboropHi MoxHa CMiJIMBO KOHCTAaTyBaTH, 1110
B THX Jlep:KaBax, e MPaKTU4YHO 3HaXOAUThb peaJiia-
LiI0 OPUHIMN PO3MNOAIJYy BJ3aJAW MPUMAT, NMEepBUH-
HICTb Ta BUpilllaJibHa pOJIb HaJ€XUThb BUKOHABYiH
BJaaji. BUsHaueHul mifxif € HaWNporpecUBHILIUM
Ta peaJIbHO BiJIIOBiJJa€ TOMY CTaHy pedyei, AKHUU Cbo-
ro/iHi MPUCYTHIN Yy PO3BUHEHUX JEeMOKpATisiX CBITY,
Jle CIOCTepIiraeTbCs YiTKa TeHAEHLisA 10 3pOCTaHHA
poJii BUKOHABYOl BJIaZi 3 OJHIEI CTOPOHU Ta KPU3U
napJaMeHTapU3My 3 Jpyrol.

[Ipodecop B. M. lllanoBaii, jJarouu BU3HAYEHHS
dopMi gep:kaBHOrO NMpaBJliHHSA, HAcaMIlepes PUB’s-
3ye 11 10 ocoGyuBOCTed opradizarlii i ¢yHKIiOHY-
BaHHA BHWKOHABYOl BJIaJM, IepeAayciM CIiBBiJHO-
IIeHHS OCTaHHbOI 3 [JIaBOIO Jlep>KaBy B Til UM iHIIIN
JepxaBi. Ha ocHOBI 11boro BYeHuil HasuBae GopMy
NpaBJliHHA CBOEPIJHUM KOZOM BHUKOHABYOIl BJIagU .

Jlo Toro k, cepe/i TaKUX KOHCTUTYLiHHUX JieMO-
kpaTii siniie CIIA Ta @paHiiis opieHTOBaHI BUKJIIOY-
HO Ha Npe3uJeHTa K I0JI0OBy BUKOHAaBYOI BJaJiy, BCi
pelrta — 1e abo mpeMePChbKi pecny6Jiky, abo 3Mmi-
maHi (npeM’ep-npe3uJeHTCbKI YW Npe3u/IeHTChKO-
peM’epcChbKi) pecny6Jiky, AKi Nepe6a4aroTb B3aEMO-
Jil0 y cuCTeMi CTpUMYBaHb i IPOTUBAr BJaJy 3aKO-
HO/JIaBYO0l Ta BUKOHABYOI TJIKM BJIaJH.

3 iHmoro 60Ky, KOHCTUTYIilHI MoJesi mapJa-
MEHTChKOTO Ta 3MillIlaHOTO THIIIB Iepea6avaroTh I0o-
CTiliHy B3a€EMO/i10 3aKOHOJaB4Y0l Ta BUKOHABYOI TiJI-
KW BJIQJIM, L0 JI03BOJISE YHUKHYTH KOHIEeHTpaLii
NOBHOBA)KEHb y IJIaBU JepXaBH, NIPOTe, HA JYMKY
0. M. Bopuc/iaBcbKoi, Hece HU3Ky BUKJIHMKIB i NOTEH-
LilHUX 3arpo3. Cepes oCTaHHiX, 30KpeMa, Ipo6JieMu
SIKOCTI NpeACTaBHUITBA, abCceHTei3My, HE3MiHHOCTI

4 v .
Cunenko JI. M. KOHCTHTyLLlI/IHl OCHOBU CHUCTEMH CTPUMYBaHb 1

NMpOTHUBAr K 3aci6 opradizauii Ta QyHKIIOHYBaHHSA Jep:kaBHOI
BJIa/IU B YKpaiHi: ABTOped. AUC. ... KaH/,. Iopu/. Hayk : 12.00.02. Ha-
LioHa/IbHA IOPUAMYHA aKaJieMis Ykpainu im. flpociaBa Mygporo /
JI. M. Cunenko. — X., 1998. — C. 12.

[llanoBan B. BukoHaBya BJiajla B KOHTEKCTi GOPM JiepaBHOIO
npaBJ/liHHA (Teopisl Ta NpaKTHKa CBITOBOTO KOHCTUTYIiOHa/Ii3My)
/ B. lllanosaun // MpaBo Ykpainu. — 2015. — Ne 11. — C. 77.
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KepiBHUKA YpsAAYy NPOTATrOM KiJIbKOX BUOOPUYUX LIHK-
JIiB, y3ypnaunisl BJaJ{ NPaBJag40l0 MapJaMeHTCbKOI0
Gi/IbIIICTIO YU MApTIi€lo, AKa Heto Kepye’.

YkpaiHcbKa [ep:(aBa, IOBEPHYBIIUCH Y JIIOTOMY
2014 poky po pepakuii Koncrurynii Ykpainu 2004
pOKy’, mepeTBOpMJIaca 3HOBY Ha 3MillaHy mapJa-
MEHTCbKO-NIPE3UAEHTChKY pPecny6JiKy 3 KOMIEeTeH-
LiMHO cuJbHUMU (K [IpesupeHTOM YKpaiHU Tak i
[IpeM’ep-MiHicTpoM YKpaiHu. BjiacHe ocTaHHiH, B Ta-
Kid KOHCTUTYLINHIA Mojesi, «ae-bakTo» cTae Ia-
BOI0 BUKOHABYOI BJaJH i 3a NIATPUMKHU KoaJlilii Ha-
ponHux AenyTtaTiB BepxoBHoi Pagu Ykpainy, ki npu-
3HauyaloTh ckJyaj KabiHety MiHicTpiB YkpaiHu, ke-
PY€ BUKOHABYOI0 TIJIKOIO BJIA/H.

BojiHo4yac noTpi6HO po3yMiTH, 1110 Taka 3Milia-
Ha ¢opmMa mpaBJiHHA i mpobJsema Ayani3My BHKO-
HaBYOl BJIAJY 3aJIeXKUTh HacaMmIlepe, BiJ MOJITHY-
HOI cHATyalil B nIapJlaMeHTi Ta BiJi B3aEMOBIJHOCHUH
MiX napJiaMeHTOM (map/laMeHTCbKOK OibILIiCcTIO)
Ta [VIaBOIO Jlep>KaBH.

Tak, B cuTyalil, Ka CKJaJiaci Ha CbOTOJHINI-
Hill feHb, kouu [IpesuaeHT Ykpainu onupaeTbcsa Ha
MPOINpPEe3UIeHTCbKY OiNbLIICTh Yy NapJaMeHTi, KOH-
CTUTYIiliHa MO/ieJib NMPALIOE TA € JOCUTh YCHilIHOM.
Ax npuksaa MoXKHa HaBeCTU TOUM (akT, 1[0 Maihke
3a N'ATb pOKiB nepebyBaHHA Ha nocty llpesuaeHT
Ykpainu II. [lopolreHKo K0AHOT0 pa3y He 3yNHWHUB
Jito akTiB KabineTy MiHicTpiB YkpaiHu.

[IpoTe Mu MaeMo JocBif GyHKIiOHYBaHHS Ta-
koi Mojienti B nepiox 2006-2010 pp., KoJiu Ipe3uieHT
Ta MmapJiaMeHTCbKa GiIbLIICTL OY/M mpefcTaBJieHi
Pi3HMMMU NOJITUYHHUMU CUJIAMHY, 110 HA IPAKTHLi BU-
JIMBAJIOCA y MIepMaHeHTHI MOJITUYHI KpU3U Ta Npo-
TUCTOAHHA. Tak HaBeJileHe BHILe IOBHOBaXEHHS 110
3ynyMHeHHI0 akTiB Kab6inety MiHicTpiB YkpaiHu, Ha-
npukJjag, y 2009 poui gocArio no3Havyku y 87 Bunaj-
KiB. A 3arajsiom, npotsarom mnepioay 2005-2010 pp.,
Ha ayMKy A. O. CeniBaHoBa, [Ipe3uieHT BUKOpPU-
CTOBYBaB CBOE KOHCTHUTYIiHEe MpPaBO SIBHO He AJs
JepxaBHUX Linei®, a pajme 3 MOTHBIB 0cOGUCTOI

6 . . .
Bopucnascbka 0. M. EBponeiicbka Mo/ie/ib KOHCTUTYLiOHA/NI3MY:

CUCTEMHO-aKcioJoTiyHUM aHasi3 : MoHorpadis / 0. M. Bopucnas-

cbka. — XapkiB : [IpaBo, 2018. — C. 241-242.

[Ipo BifHOBJIeHHS Aii oKpeMuX noJiokeHb KoHcTUTY1LiT YKpaiHH :

3akoH Ykpainu Biz 21 ntotoro 2014 p. Binomocti BepxoBHoi Paju.

2014.—Ne11. —Cr. 143;

CeniBaHoB A. KoHCTUTYLilHE TpaBOCYAAs | KOHCTUTYLiMHA I0pUC-

JIUKLis B YKpaiHi (4oKTpuHa/bHe BU3HavyeHHs1) / A. CeniBaHoB //

[TpaBo Ykpainu. — 2010. — Ne 6. — C. 37.

Ko6puHn B. C. [Ipo6sieMmu pedpopMyBaHHSI KOHCTHUTYLiHHO-IPABO-

Boro cratycy [Ipemep-miHicTpa Ykpainu / B. C. Ko6puH. BrosieTeHb

MinictepcrBa roctunii Ykpainu. — 2013. — Ne 7. — C. 55;

10 Hopa Koucturyuis. Tesu Buctymny usii Tumoumenko Ha ®opymi
«HoBuii Kypc Ykpainu». URL : https://www.tymoshenko. ua/

| CTATTI

HenpusasHi Ta KoHQJAIKTY 3 [IpeM’ep-MiHicTpoM
Ykpainu.

HeoiHopa30Bo y cBOix myo6Jtikallisix, M4 3BepTa-
JIM yBary Ha Te, 110 B HUHIIIHIA cuTyanii s Ykpai-
HH € JIBa NUISIXU pedOpMyBaHHS KOHCTUTYI[iHHOI MO-
JAeai ¢opMu npapiiHHA. [lepinii — e nocTynose
B/IOCKOHAJIeHHSl OpraHiB ny6J1i4yHOI BJaAu B yMOBax
3MilIaHol MapJaMeHTChKO-Npe3uieHTChbKoi dopmu
npaBJiHHSA, Apyruidl — pedopMyBaHHS CUCTEMHU BJa-
JIM 1LIJISIXOM BHeceHHs 3MiH A0 KoHcTuTynii Ykpainy,
3 nmepeTBOpPeHHM ii i3 3MimaHoi ¢opMHu npaBJiHHSA
Ha L[IJIKOBUTO NapJaMeHTCbKy GOpMy NpaBiiHH:A .

Jlo pedi, Apyruit BapiaHT € NONYJSIPHUM CbOT O/ -
Hi y JleKMX NOJIITHKIB, Kl y CBOIX IlepeABUOOPUYMX
nporpaMax Ha noct [lpesuzieHTa YKpaiHu poNoHy-
I0Tb KOHCTUTYLilHY pedopMy 3 MepexoZioM Ha nap-
JIaMEHTCbKY GOpMY IPaBJIiHHS «KaHIJIEPCbKOTO» TH-
ny. Tak, HanpukJaz, B nporpami «HoBuit Kypc» kaH-
augara B Ilpesugentu Ykpainu 0. B. TumonieHko
3a3Ha4ya€eThCd, 10 MOcaAy Npe3nfieHTa B3araji Io-
TpiOHO JIiKBilyBaTH, a JiJepa Halii, KepiBHHKA BUKO-
HaBYoi BJ1aJiy, peM’ep-MiHicTpa abo KaHipiepa Tpe-
6a moyaTH oO6UpaATH BCEHAPOJHO Ha MapJaMeHTChb-
kux Bu6opax'’. CxoxuMmu € nosuuii i iHmux nositu-
kiB. Tak 0. Kapmasin npomnonye JiikBifalito nocagu
llpesusenTa Ykpainu umuisxoM pedepenaymy'l, a
koJIMIIHIN ['onoBa BepxoBHoi Pagu Ykpainu O. Mo-
P03 MPOCTO BKa3ye Ha MOTpPeby BiAMOBUTHUCH BiJ iH-
CTUTYTy npesuzieHTa'?,

3 1boro NpUBOAY CAYLIHOW € fyMKa M. Ko3106-
pY, IKM{A HAroJIoUlye Ha TOMY, L0 NTaHYBaHHSA Nap-
JIaMeHTY B PO3BUHEHUX KOHCTUTYLIMHUX JeprKaBax
BKJIlOYA€E B cebe MOro naHyBaHHSI HaJ, BUKOHABUYOIO
BJIQ/I010, @ He IO NnepebGUpPaHHS BCiX MOXJMBUX
¢dyHkuii. [loky 1110 Hall MapJaMeHT He TOTOBUH rpa-
TH Ieplly CKPUIIKY B 6araToroJsiocci fep>kaBHoi BJia-
nu. [lapnamenTcbka ¢opma epeKTUBHA TOJ, KOJIU B
JlepaBi € TpaZulil, ifeosioriydi napTii Ta po3BUHe-
Ha cyJ0Ba Biazals.

Cxoxy ayMky posginse i M. B. OHimyk, kuit €

wp-content/uploads/2018/09/Conspect_vistupu_Tymoshenko.

pdf
B KapwmaziH 0. [lepeiBuGopHa nporpamMa Kanauaara B [Ipe3ujeHTH
Ykpainu «CiMHaJUATb JOCATHEHb ycmixy pasoMm 3 Hapojom Ta
3abe3nedyeHHs AUKTATypu KoHctutynii Ykpainu» / 10. Kapmasin
URL : http://www.cvk.gov.ua/pls/vp2019/WP001
[lepenBuGopHa mporpaMa KaHjgujaTta B Ilpe3uzeHTd Ykpainu
Onekcanzapa Moposa. URL : http://www.cvk.gov.ua/pls/vp2019/
WP001
Ko3w6pa M. BuTsr i3 BUCTymiB onoBiAa4diB Ha [poMassHCbKOMY
dopymi «KoHcTuTyliliHa pedopma: momiss y IpoMafsiHCbKe
cycnisibeTBo» / M. Ko3wo6pa // Yaconuc «I[lapiameHT», — 2007. —
Ne1.—C.52.
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NPUXUJIBHUKOM 3MilllaHoi, ab0 napJjlaMeHTCbKO-Tpe-
3U/IEHTChbKOI $opMU MpaBiiHHA. IcTopisd cBigYUTH,
1[0 caMe TaKW# MOJITUYHUN peXUM NpUTaMaHHUHU
KpaiHaM ImepexiJHOro mepioAy Bij ToTasiTapusMmy
J10 IeMOKpaTil i came TakUM peuM BUCTYIAE HAJil-
HUM 3aM06DKHUKOM HENOBEPHEHHS 10 aBTOKpaTHy-
HUX GOPM NpaBJiHHA. AJKe | TPe3uIeHTChKa, i, TUM
nade, napJiaMeHTCbKa pecny6Jiiky gy>ke BUOAIJIMBI
J10 TOJIITUYHOI KyJbTypH. BoHU icHYIOTH i edpeKTUB-
HO JilOThb JMlIe B KpaiHaxX 3 yCTaJleHHUMH [leMOKpa-
TUYHUMHU TPaJULIAAMY, [ie B CBIJOMOCTI ITpOMajsH i
B IPAaKTULi Aep>KaBOTBOPEHHS yTBEPAUIUCA NPHUH-
MM BEPXOBEHCTBAa MpaBa, eKOHOMIYHOI'0 Ta MOJi-
TUYHOTO IJIIOpali3My, BUSHAYUJIUCA | 3aKpINIUIKCA
npaBuJja NapJjaMeHTapu3My, CTBOPeHa peasibHa CH-
cTeMa OaratomnapTidHocTi. B mpoTu/iexxHOMy BH-
naJKy Taki pecny6JiiKy Ay»xe WBUAKO NPOAYKYIOTh
aBTOpUTapusM,

My, niATpUMy04YHY BUILleHaBeeHi Mo3ULil Bue-
HUX, IepeKOHaHi, 0 A1 YKpalHCBKOI Aep:KaBu Kpa-
MM, 6e3nepevyHo, € BapiaHT, AKUMW nepeabadae pe-
dopMyBaHHS HUHI Ait040i cMCTeMU BJIaJik B KOOPAU-
HaTax 3MilllaHOI NapJIaMeHTCHKO-NPe3UAeHTCbKOI
dopmMu npaBJiHHSA, 3 060B’I3KOBUM NPOBEJeHHAM
IJI06a/IbHOI Ta BCEOXOILIIOIY0i KOHCTUTYLIHHOI pe-
dopmy, sika 6 cepes; OCHOBHUX CBOIX 3aBJjaHb Mepej-
6ayasia onTUMaJibHe 36aJaHCyBaHHA BJAJU 3 YiTKO
pO3MeXX0BaHO KoMmeTeHLilo Mix IlpesuzeHTom
YKpaiHu fiK rJ1aBolo JiepkaBu Ta [IpeM’ep-MiHicTpoM
YKpaiHu {K I71aBOI0 BUKOHABYOI BJIaJH.

BoxpHouvac cratyc [Ipem’ep-midicTpa Ykpainu
noTpebye, 3 0OJHOr0 OOKY, MOJepHi3alii Ta KOHCTH-
TYLiliHO-NPaBOBOTO HAIIOBHEHHS LUJISIXOM BHECEHHS
3MiH A0 Koncrutyuii Ykpainu, 3akoHy Ykpainu «IIpo
Ka6ineT MiHicTpiB Ykpainu» Ta Persnamenty Kao6i-
HeTy MiHicTpiB YkpaiHu.

Ilo-nepiue, HeoOXi/HI 3MiHU K 10 OCHOBHOTrO
3aKOHY JilepKaBH, TaK i f0 3akoHy Ykpainu «IIpo Ka-
6ineT MiHicTpiB YkpaiHu», iKi 6 3aKkpinuiu BH3Ha-
yeHHs [IpeM’ep-miHicTpa YkpaiHu sk BULIOI ocajo-
Boi oco6u. ¥ Konctutyiiii Ykpainu ctatta 114 maja
O6u B I'ATIK CBOIM 4yacTHHIi 3a3HavyaTu: «[IpeM’ep-mi-

14 Onimyxk M. B. /lokTprHa KOHCTUTYIiiHOT epe6y0BU: 3aBJaHHS
Ta HanpsAMKU pedpopmu. KoHcTUTYLiA YKpalHU B cydacHii npaBo-
Bill JOKTPHHI Ta HalliOHAJILHOMY Jlep>KaBOTBOPYOMY Ipolieci : Ma-
Tepianu BceykpaiHcbKoi HAayKOBO-NIPaKTU4YHOI KOH$epeH1il, npu-
cBa4eHoi 15-piyuro KonctuTynii Ykpainu, 20-piydto He3a1exHOCTi
Ykpainu, 350-piuyto JIbBiBCbKOr0 HallilOHa/JIbHOTO YHiBEPCUTETY
Ta 70-piydto kadepu KOHCTUTYLiHHOrO npaBa. 3 yepBHsA 2011 p.
M. B. Onimyk. — JIbBiB : IOpuguynuii dakysnbreT JIbBiBCbKOIrO
HallioHaJIbHOTO YHiBepcuTeTy iMeHi IBaHa ®paHka, 2011. — C. 22.
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HicTp Ykpainu ovostoe KabineT MiHicTpiB Ykpainy,
Kepye Horo po60To0 Ta CIpsIMOBYE ii HA BUKOHAHHSA
[Iporpamu aissibHOCcTi KabineTy MiHicTpiB YKpainy,
cxBaJsieHol BepxoBHoto Pazoro Ykpainu i Hece Bifo-
BiJlaJIbHICTD 3a CBOIO Ji/IBHICTD Ta AistabHicTb Kabi-
HeTy MiHicTpiB YKpainu».

Takox cratrTio 114 KoHctuTyuii Ykpainu no-
TpiGHO /IOMOBHUTHU YaCTUHOIO, iKa 6 GopMy./IroBaia
HOpMy mpo KBajidikaliliHi BUMOTH 10 0co6H, siKa
npeTeHAye Ha nocaay [Ipem'ep-minicTpa Ykpainu, Ha-
ctynHoro 3Micty: «[IpeMm’ep-MiHicTpoM YkpaiHu Mo-
ke OyTH NIpU3HAUYeHO rpoMajsAHMHA YKpaiHH, AKUH
Ma€ MpaBo roJIoCy, AUIJIOM PO BULLY OCBITY, CTaX
po6OTH HA JAep)KaBHIM cayx06i He MeHIle I'SITH po-
KiB, IOCTiIlIHO NPOXKMBA€E HAa TepuUTOpii YKkpainu npo-
TATCOM OCTAHHIX IT'ATU POKiB, Ma€ 3HAHHSA Jlep>KaBHOT
MOBH, MiATBep/KeHI pe3ysbTaTaMd KBasidikamii-
HOI'0 ICIIUTY, Ta y AKOTO BiACYTHI BiZJOMOCTI LI0OA0
CYAMMOCT] i AIKUH He MiJAaBaBcs HaKJaJeHHIO aaMi-
HICTpaTUBHUX CTATHEHb 3a BUNHEHHA KOPYILiHHUX
NpaBOIOpYLIeHb MPOTATOM OCTaHHIX TPbOX POKIB».

Y pO3BUTOK TakKMX KOHCTUTYILiMHUX 3MiH Ta-
KOXXBapTO BHECTH 3MiHU A0 3akoHy YkpaiHu «Ilpo
Ka6ineT MiHicTpiB YkpaiHU», B IKUX [leTaJIbHO OINU-
CaTH KOXKHY 3 nepeJsiiveHUX BUlle KBaslipikauiiHux
BUMOT Ta MpoLeAypH, NOoB’sA3aHi 3 ix peasizaliero.
Hanpuknag, nopafiok ck/aaleHHS KaHJWAATaMU Ha
nocajay IlpeM’ep-miHicTpa YkpaiHu kBasidikaniiiHo-
ro icnUTy 31 3HaHHSA JepKaBHOI MOBH TOLJO.

Ilo-apyre, BapTo BHecTH 3MiHH 0 KOHCTUTY LT
YKpaiHu, 3a03UYUBIIA KOHCTUTYL[IMHUMN JOCBiJ Ta-
Kux JepxaB [k [losbma Ta [lopTyranis, Ta JONOBHU-
TU YUHHUHA OCHOBHUHU 3aKOH ctaTTero 116-1, axa 6
po3KpHBaJia NoBHOBakeHHd [J1aBu Ypaay. 3okpeMa,
[IpeM’ep-MinicTp Ykpainu: 1) 3/1ilicHIOE KEPiBHUIITBO
Ka6ineTom MiHicTpiB YkpaiHu; 2) cipsiMOBYe€ Aisijib-
HicTb KabiHeTy MiHicTpiB YkpaiHu Ha 3abe3neyeH-
HA 3/1iCHEeHHS BHYTPILIHBOI i 30BHILIHBOI NOJITUKHU
Jlep>kaBU Ta Ha BUKOHaHHA [Iporpamu [ig/bHOCTI
Ka6ineTy MinicTpiB Ykpainu, cxBasieHoi BepxoBHOO
Pagoto Ykpainu, Ta 3/iliCHeHHS iHIIMX NMOBHOBA-
»KeHb, NoKJ1aJleHux Ha KabiHeT MiHicTpiB Ykpainuy;
3) cnpsiMOBYE, KOOPAHHYE Ta KOHTPOJIIOE AisJIbHICTh
yneHiB Kab6inety MiHicTpiB Ykpainu, kepiBHUKIB iH-
IIMX LleHTPaJIbHUX OpraHiB BUKOHABYol Bjaaay, Pagu
MiHicTpiB ABTOHOMHOI Pecny6siiku Kpum, MicuieBux
JepKaBHUX aAMiHicTpalil, /ja€ 3 1i€l0 MeTOW J0py-
YeHHs], 000B’I3KOBIi 10 BUKOHAHHS 3a3Ha4eHUMU Op-
raHamu Ta 0caZloBUMH 0c06aMu; 4) BHOCUTDb Ha po3-



misan BepxoBHol Pagu Ykpainu nopaHHs mpo npu-
3HauyeHHs 4ieHiB KabiHeTy MiHicTpiB Ykpainu (kpim
MiHicTpa 3akopZOHHUX cnpaB YkpaiHu Ta MiHicT-
pa 060poHU YKpaiHH), a Takok [0/10BM AHTUMOHO-
MOJILHOTO KOoMiTeTy YKpaiHnu, [osioBu /[lepxaBHOro
KOMITeTy TeJsiebaueHHs Ta paAioMOBJeHHS YKpaiHy,
TonoBu @oHAy Aep:kaBHOroO MaiiHa Ykpainu; 5) mij-
nucye akTu Kabinety MiHicTpiB Ykpainu; 6) ckpin-
JII0€ minucoM akTH [lpesnpenTa YkpaiHu BiAnoBiz-
HO 710 4. 4 cT. 106 KoHcTuTynii Ykpaiuu; 7) npen-
CTaBJISIE [lep>KaBy y Mi>kKHapOJAHUX 3HOCUHAX, BeJie
[eperoBOpy Ta YKJAJAE MiXHApOJHI JOTOBOPH;
8) 3aificHIOE iHLII MOBHOBaXKeHHS, BU3Ha4YeHi KoHcTH-
TYLi€I0 Ta 3aKOHAMHU YKpaiHHU.

Ilo-TpeTe, A/ 36a/JaHCYBaHHSA HaliOHAJIbHOI
KOHCTUTYLiHHOI MOZieJli CHCTEMU CTPUMYBaHb i Ipo-
TUBar BJaju AOLiJIbHUM € BHeceHHS 3MiH A0 KoH-
cTATYLI] Ykpainu i 3akoHiB YkpaiHy, Aki 6 nepenba-
YyaJIu HACTYNHY NpoueAypy npusHadeHHs [Ipem’ep-
MiHicTpa YKpaiHu.

[Ipe3upeHT YKpaiHy, IPOBIBIIU KOHCYJIbTALl 3
KOQJTiIi€l0 JIeNyTaTChbKUX GpaKIlii, BHOCUTb KaHU-
JaTypy Ha nocaay I[IpemM’ep-minicTpa Ykpainu. ¥ Bu-
MaAKy HenmiATpUMKU BepxoBHot Pazmoro Ykpainu kaH-
auaatypu [lpeM’ep-MmiHicTpa YKpaiHy, IJ1aBa Aepxa-
BU 3000B’I3aHUN MPOTATrOM I'ITUAEHHOTO CTPOKY
NoJaTH HOBY KaHJWJAATYypy Ha 3a3HadyeHy IOCaAy.
Y Bunazgky xk, aKio BepxoBHa Paja Ykpainu Bigxu-
JIl€e TIOHAJ, TPU TaKi KaHAUJATYPH IJIaBU [ep>KaBU
nigpsan, llpem’ep-minictpa Ykpainu npusHadae Bep-
xoBHa Pazia Ykpainu 6e3 yvacTi [Ipe3ugeHTa Ykpainu.

Takox OCHOBHHUM 3aKOH Hallol Jep:aBd IMO-
TpiGHO JONMOBHUTHU HOPMOIO MPO HEOOXiJIHICTDb 3 60-
Ky IlpesugenTta YkpalHu nepes BHECEHHAM IIOJaH-
H4 Mpo npu3HadyeHHs [IpeM’ep-MiHicTpa Ykpainu J0
BepxoBHol Pasu YkpaiHu NpOBOAUTH KOHCYJIbTaLii
i3 'osroBo10 BepxoBHOI Pasu YkpaiHnu Ta KepiBHUKa-
MM NapJlaMeHTChbKUX QpakKiiiil Ta rpy1.

[llogo 3BiIbHEHHA i3 3aliMaHOI Mocaau, TO 3Mi-
HU A0 KoHcTuTynil YkpaiHu noTpi6HO BHECTU B Yac-
TUHI HaZaHH4 [Ipe3neHTy YKpaiHU IpaBa BHOCUTHU
1o BepxoBHoi Pagu YkpaiHu nojaHHA Ha 3BiJIbHEH-
He [IpeM’ep-MiHicTpa YkpaiHu. Y BuUNaAKy K Hemij-
TPHUMKH TAaKOro NOAAHHS 3 60Ky nmapsiamMmeHTy, [J1aBa
Ypany YkpaiHu 3a/MIIaeThbCcA Ha 0Caji, a HaCTynHe
NOJaHHS MOJIMBE JiMlle 4Yyepe3 piK, niciad NpUuiHsa-
Toro BepxoBHoto Pajioro pilieHH4.

Ilo-yeTBepTe, Ha OCHOBI JOCBiAY pAAy €BpoO-
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nelchbKUX ZiepKaB BHecTH npaBo [IpeM’ep-miHicTpa
YKpaiHy CTaBUTH NUTAHHA PO BOTYM JOBipU mepef,
napJiaMeHTOM — BepxoBHot Pazsioro Ykpainu. A 14
1[bOTr'0, HacamIlepe, MOTPi6HO 3000B’A3aTU KOXXEH
HOBONpU3HAYeHUN Ypsan npefctaBastu [Iporpamy
cBo€i AisibHOCTI i 060B’I3KOBO II MOTOMKyBaTH 3
YKpalHCBbKKM NapJaMeHTOM. A AJs1 HaOyTTs 3aBep-
LIEeHOCTI JaHol npoueAypH, Ha AyMKy P. [laBjieHKa,
JIOLIIJIBHO JIOMOBHUTHU KOHCTUTYLiMHI MOJI0XEHHS
BUMOTO10 /10 [IpeM’ep-MiHicTpa npeACTaBUTH pa3oM
i3 [Iporpamoro i ckaaz Ypsaay, a TaKoXK 3a3HAYMTH B
KonctuTynii, wo BigxuaeHHs [IporpaMu fisibHOCTI
Ka6ineTy MiHicTpiB o3Hauae BifcTaBky Ypasy'®.

Ilo-m’sATe, AJi1 BAOCKOHAJIEHHS B3aEMOBIJIHO-
cvH 3 BepxoBHoto Pajioto Ykpainu [IpeM’ep-MiHicTpy
YKpaiHu TakoX LOLIJIbBHO HaZlaTy NPaBO 3aKOHOAAB-
4ol iHIlJaTUBU Ta MOXJIMBOCTI CKJMKATH MO3a4dep-
roBi cecil napJaMeHTy i BHOCUTH IpPOIO3ULII L[0J0
MPOJOBXXEHHS CTPOKY YEPTOBUX CECiH.

Ilo-1mocre, A1 Bpery/l0BaHHA B3a€EMOBIJHO-
cuH [lpeM’ep-MiHicTpa Ykpaiuu 3 Ilpe3useHToOM YK-
paiHy, B CUCTEMIi CTPUMYyBaHb i IPOTUBAr BJaJH, MO-
TpiOHI KOHCTUTYLiHHO-IIPAaBOBi 3MiHH, fKi 6 3aKpi-
IJIIOBaJIM 3a [Ipe3neHTOM YKpaiHU NpaBo BHOCUTH
JIUIIEe MOJaHHS Ha NMpu3HavyeHHs [IpeMep-MiHicTpa
YkpaiHy, a BHeCeHHs NOJAHHA CTOCOBHO BCiX IHIIKUX
yjeHiB KabineTy MiHicTpiB YkpaiHu (BKJ/IOYArO4YH
MiHicTpa 3akopIoHHUX cripaB i MiHicTpa 060poHH)
3a/IMILIUTH 3a [J1aBoro Ypany.

Ilo-cboMe, HEOOXIAHMMU € 3MIHM NpOLeAypHU
KOHTpacCUTHalil aKTiB IJIaBU Jiep>KaBU. Tak nepeJtik
noJioXkeHb NyHKTIB cT. 106 KoHnctuTynii Ykpainu no-
TpiOHO MEpPEerITHYTH B CTOPOHY 36i/sblieHHS cdep
KOHTpOJII0 3 60Ky [Ipem’ep-miHicTpa Ykpainu Ta wmi-
HicTpiB 3a nmpaBoTBopuyicTiO [lpe3nzeHTa YkpaiHu.
Jig nporo BapTo 6y/710 6 NOBEpPHYTH KOHTpACHUTHa-
[[il0 aKTiB B Mexax NyHKTy 3 cT. 106 KoHctuTtynil
YkpaiHy, 0co6/1MBO 11040 BeJleHHsI IeperoBopis Ta
yKJaJaHHA MDKHapOJHUX [JOTOBOPIB Ta MYHKTy 22
cT. 106 KoHcTtuTynii Ykpainy, B 4acTHHI NpHU3HaYeH-
HA TpeTuHM ckiagy KoHcruryuifiHoro Cyny YkpaiHu.

BoaHouac ciig gonoBHUTH cTtaTTio 106 OCHOB-
HOro 3aKOHy YKpaiHM 4aCTHHOK IN'ITOI0 TaKOro
3MmicTy: «AkTu IlpesupenTa YkpaiHu, He CKpimlieHi
nignucamu I[lpeM’ep-MiHicTpa Ykpainu Ta MiHicTpa,

15 [laBnenko P. [lapsaMeHT i ypsaa. Ik onTHMi3yBaTH BiJHOCUHU /

P. [TaBsienko // Bive. — Ne 4, — 2002. — C. 11.
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BiINOBiZia/IbHOrO 3a aKT Ta HOro BUKOHAHHS, € He-
JIMCHUMHU Ta HEe MOXYTb O6YTH odiliiHO onmpuoa-
HeHi». CKpillJleHHs1 TOBUHHO BiZi6GyBaTUCA LLISXOM
BUMHeHHs mnianuciB [IpeM’ep-miHicTpoM Ykpainu
i MiHicTpoM, BigmoBifanbHUM 3a aKT Ta Horo BHU-
KOHaHH#, Ha mignucaHoMmy llpesugeHToM YkpaiHnu
apKylli OpUTiHa/JLHOTO IPUMIPHUKA TaKOTO aKTy'®.

Ilo-BocbMe, )19 3a6e3ne4yeHHs 36a/1aHCOBaHO-
cTi BifHOCHH 3 [IpeMep-MiHicTpoM YKpaiHU BaXK/Iu-
BO TaKOX BWIYYUTH i3 koMmeTeHUii Ilpe3ugeHta
YkpaiHnu npaBo 3ynuHATH Aio akTiB Kabinety MiHi-
CTpiB YKpaiHM 3 OAHOYACHUM 3BepHeHHAM 70 KoH-
ctutyniiHoro Cyay YkpaiHu 10J0 iX KOHCTUTYLiH-
HOCTI.

Io-aeB’aTe, [IpeMep-MiHicTpa YKpaiHu Heo6-
XiTHO HaAIJIUTH NpaBOM Ha 3BepHeHHs o0 KoHcTu-
TyniiHoro Cyay Ykpainu. IliaTpuMyeMo nosunii
A. L. 'pabuyk, wo A4 3abe3neyeHHs NPaBOBOI 0XO-
pouu KoHnctutynii Ykpainu [IpeM’ep-miHicTpa Ykpai-
HU CJi[ HaJiIWTU NPaBOM Ha KOHCTUTYIiMHe moO-
AanHd o KonctutyuniitHoro Cyny YkpaiHu 3 NUTaHb
KOHCTUTYLiMHOCTI akTiB [lpe3usenTta Ykpainu, He-
KOHTPACHUTHOBAHUX BiNIOBIZHO 10 MOJIOXKeEHb CT. 106
Koncrutynii Ykpainu!’ Ta 3a npuknagom dyHkijio-
HYBaHHS CUCTEMH NMPaBOBOi 0XopoHHM OCHOBHOTO 3a-
KoHy Pecny6siku [losibllja npaBOM Ha 3BepHEHHSA [0
KouctutynitHoro Cyay YkpalHu 3 MUTaHb BUPilIeH-
HS KOMIIETEeHI[IMHUX CIOpPiB MiXK opraHamu my6.iiy-
Hoi Bragn'®.

3 iHmoro 60Ky, 151 eGeKTHUBHOTO CTPUMYBaH-
Hf Ta NIPOTHUBAr BJIaiU Cy4acHOI KOHCTUTYLiHHOI MO-
Jleni YkpaiHcbKoi fiepxaBu nocagy Ilpem’ep-miHicT-
pa YkpaiHu NOBHHEH 3aliMaTH Jifiep, AKAU Hajije-
HUH XapU3MaTUYHHUMHU SKOCTAMH, AOCTATHIMHU MpO-
deciiHUMY 3HAaHHAMHM Ta YIPABJIHCBKUM JI0CBiIOM.

3apy6ixkHi BUeHi cXoAsATbCA HA AYyMIIi, 1110 3ara-
JIBHOIO Mp06JIeMOI0 NOCTKOMYHICTUYHUX CYCIIJICTB
€ Mepll 3a BCe KpH3a yNpaBJiHHA, KA € HACJIiJKOM
ocsabJieHHs Jlep>XaBHoOI BJaJy Mic/s naJiHHs KOMY-
HicTMYHOrO pexumy'’.

16 Ko6pun B. C. [Ipo6seMu npakTU4YHOr0 QYHKLIOHYBAaHHS iHCTU-
TYTYy KOHTPACUIHYBaHHs aKTiB IVIaBU JiepxkaBu B Ykpaini / B. C.
Ko6pun // Bicuuk HanioHanbHoro yHiBepcuTeTy «JIbBiBCbKa
nosiTexHikay. OpuanyHi Hayku. — 2016. — Ne 845. — C. 204.
I'pabuyk . I. Posb [lpemep-MiHicTpa Ykpainu y 3a6e3nedeHHi
npaBoBoi oxopoHu Koucrutyuii Ykpainum / f. 1. I'pabuyk //
HaykoBuii BicHUK my6J1iY4HOTO Ta NPUBATHOIO NMpaBa. — Bumyck
5.—Tom 1. — 2017. — C. 50.

I'pabuyk . I. Ypsaa sik cy6’ekT npaBoBoi oxopoHu KoHcTUTyLil y
Pecny6uini [Mosbiia. AkTyasbHi npo6seMu NpaB JIOAUHH, Jep-
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BoaHodac noTpi6HO 3a3HAYUTH, 1O HA CbOTOJ-
Hi i B pO3BUHEHUX KOHCTUTYLiMHUX [EMOKPATIAX
CHoCTepiraeTbca Kpusa Jiigepcrtsa. [loromxyemocs
i3 pymkoro JI. T'y3apa, 1o y cBiTi HeMa€e cbOoroziHi Be-
JINKUX TIOCTaTel: MUCIUTENIB, pinocodiB, MUTILIB...
HeMae s110iCbKOr0 aBTOPUTETY, AKUK OU 3a0X04yBaB
JII0AeN AyMaTH HaJ BUPILIEHHSM Pi3HUX NPO6JEM...
[lonan cimzecAT pokiB 3akiH4uuacsa /lpyra cBiToBa
BiliHa, fAKa Jy’>Ke CUJbHO MOGijsi3yBaJjia JO/CTRBO.
Topi 6ys1a rpyna pecnekTabeNbHUX AepKaBHUX MY-
KiB — Ti, XTO TBOPUB HOBY EBpony. A Ha3BiTh x04ua
6 oHy BesuKy ocoby B €C cboroasi. Mu npocto mno-
nasu y «6igHuit MomeHT». [Ipuiijie yac — 6yayTh Be-
Juki troau?l,

Jnis Toro, mo6 TakuM Jifep 3alHAB Mocajy
[IpeM’ep-MiHicTpa YKpaiHU Ta CTaB peasibHUM IJa-
BOIO BMKOHABYOI BJaJy, KpiM BJOCKOHa/IeHHA CaMo-
ro cratycy [1aBu Ypsany Ykpainu, Heo6xifHO pedop-
MYyBaTHU TAKOX IHWI iHCTUTYTHU KOHCTUTYLIMHOIO
NpaBa Ta rajaysi CyCniJIbHOTO KHUTT.

Ilo-nepuie, 3MiHUTH BUGOPYY cucTeMy Ji0 Bep-
x0BHOI Pasiy YkpaiHu, npuiHABIIY HOBUU BUOGOPUHM I
3aKOH, iKWK OW 3aMiHMB HUHIi Ailo4yy 3MimaHy Ha
NpPONOPLIMHY CUCTEMY BiAKPUTHUX cUCKIiB. Taki 3mi-
HU HaJaAyTb MOXJIUBICTb $OpMyBaTH Oijbll fAKic-
HUM ckJaf BepxoBHoi Pagu YkpaiHu, ikuit rosocy-
BaTUMe 3a MallbyTHboro [IpeMep-MiHicTpa YkpaiHu.

Ilo-apyre, npoBogUTH ceplo3Hy pPO3’sICHIOBA-
JIbHY Ta NPOCBITHULBKY AiSJIbHICTb cepeJi TpOMasH
YkpaiHy, siki NoTeHLiHHO 6paTUMYyTh y4acTb y nap-
JIaMEeHTCbKUX BUOOPaAX.

Ilo-TpeTe, BIpoBazKyBaTH Ta NiATPUMYBATHU
NPOEKTH i MporpaMy, CIpsIMOBaHi Ha BUXOBaHHA Ta
HaBYaHHS MaWOyTHIX JifiepiB Ta JepKaBHUX Jis4iB,
[Ki MOTEHLiIHHO MOXYTb 3alHATU nocagy [lpem’ep-
MiHicTpa Ykpainu.

Ilo-yeTBepTe, 3MIHUTU NpOLEAYPY CTBOPEHHSA
NOJIITUYHUX MapTid B YKpaiHi, 3poO6UBIIH ii GijbIl

»)KaBM Ta BITYMU3HSAHOI NMpaBoBoi cucTteMu : Martepiasu MixHa-
POJIHOI HAYKOBO-NPAaKTU4YHOI KOHdepeH1ii, M. /IHinpo, 6-7 KBiTHSA
2018 p. / 4. L. 'pa6uyk. — JHinpo: 'O «[IpaBoBui cBiT», 2018. —
C.15.

Stephen Holmes, “Cultural Legacies or State Collapse? Probing the
Postcommunist Dilemma”, in: Michael Mandelbaum, ed., Postcom-
munism: Four Perspectives. — New York: Council on Foreign Rela-
tions, 1996. — P. 50.

20 [lotkina K. Jlro6omup I'yzap. Xouy 6yTu sroauHow / K. [lloTkiHa.

— XapkiB : BiBaT, 2018. — C. 258.
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’)KOPCTKOIO, IIPOBECTH IepepeecTpaLio AI04YUX I0-
JIITUYHUX MapTiil Ta BBECTH peasibHUH Jlep>KaBHUU
KOHTpOJIb 3a iX AisfinabHicTio. Taki KpOKU [03BOJIATH
y MalOGyTHbOMY pO3paxOBYyBaTH Ha MOSIBY HOBUX,
npodeciiHUX Ta AKICHUX JifiepiB MOJITHYHUX Hap-
Till, ki NpeTeHAyBaTUMYyThb Ha nocaay [lpem’ep-
MiHicTpa YKpalHu.

| CTATTI

BucnoBneHi y cTtaTTi npono3uuii CipussTUMYyTb
onTuMisanii Ta BJOCKOHAJEHHIO KOHCTUTYIiHHO-
npaBoBoro craTtycy [lpemep-MmiHicTpa YkpaiHu, yT-
BepAATb HOro fK IJ1JaBy BUKOHABYOI BJIaJH, JOIOMO-
KYTb 3alHSATHU HaJleXXKHe Miclle B CUCTeMi CTpUMY-
BaHb | NpOTUBAr BJaAU KOHCTUTYLiHHOI Mogesi
YKpaiHCcBhKOI fiepKaBH.
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/ acnipaHT HauioHanbHOro yHiBepcuTeTy
«KuneBo-MorunsiHcbKa akaaemis»

ABSTRACT

The article aims at reviewing the national and European
standards, the observance of which is necessary in case of
prohibition of political parties in Ukraine. The urgency of this
issue is dictated by the fact that in Ukraine, for the first time
since 2014, there were a number of court proceedings on
prohibition and termination of political parties on substantive
grounds. However, the judiciary did not address the practice
of the European Court of Human Rights when examining
cases on banning the political parties. Therefore, this study
proposes: firstly, to review the Ukrainian constitutional and
legislative standards relating to the dissolution of parties;
secondly, to analyze the standards of the European Court

of Human Rights on freedom of association, including the
specific standards, which are applied in case of banning the
political parties; finally, to summarize how the Ukrainian
judiciary apply these standards when considering cases

on banning (or termination of) the political parties.

Key words: prohibition of political parties;

the practice of the European Court of Human Rights;
dissolution of political parties; termination of

political parties; freedom of association.

YKPATHCbKMI YACOMMC KOHCTUTYLIAHOTO TTPABA

YIOK 342.7
DOI: https://doi.org/10.30970/jcl.4.2018.5

HALIOHABHI TA EBPOMECHKI
CTAHOAPTI LLIOAO 3ABOPOHM
[OMITAYRMX NAPTIV

AHOTALIS

Cmammsi nokAuKaHa 30iticHumMu 02110 HayloHA/IbHUX

ma esponeticbKux cmaHdapmis, 0OMpuUMaHHs SIKUX €
Heob6XiOHUM nid Yac 3a60poHU noAiMu4HUX napmitl 8 YkpaiHi.
AKmyaabHicmb Yb020 NUMAHHS 3yMOBAEHA MUM, WO 8
YKkpaini enepuwe 3 2014 poky 8id6yscs psid cydosux npoyecis
wodo 3a60pOHU Ma NPUNUHeHHs JiL/ILHOCMI NOATMUYHUX
napmiii i3 cybcmanmueHux niocmas. O0Hak sk adminicmpa-
mueHi cydu, mak i opaanu cucmemu vocmuyii 3a2as10M He
38epHyAU Ha/exCcHOI ysazu Ha npakmuky €aeponeticbkoz2o cydy
3 npas At0duHU niod yac posea50y yiei ckaadHoi kamezopii
cnpas. Tomy ye docaidsiceHHss NpONOHYE: No-nepuie, CUCMEeMHO
nepeaisiHymu yKpaiHcbKi KoHcmumyyitini ma 3akoHodagui
cmaxdapmu, Wo cmocyromscsl po3nycky hapmiti; no-opyee,
npoaasizysamu cmandapmu €sponelicbkozo cydy 3 npas
JIHO0UHU, N08’A3aHi i3 dompUMAHHAM c80600U 06 €OHAHb

nio uac posnycky napmiti; no-mpeme, y3azaabHumu

i niocymysamu, sik 3zadani cmaHdapmu €sponeticbkozo cydy
3 npas AOUHU IMNIEMEHMYIOMbCS Ma 00MpPUMYIOMbCs

Ha npakmuyi nio yac po3e/s1dy cnpas npo 3a60poHy abo
npunuHeHHs 0isiAbHOCMI noAiMmu4HUX napmiti 8 YkpaiHi.
Katouosi caoea: 3a60poHa noaimuvHux napmiti;

npakmuka €aponelicbkozo cydy 3 npas n00uUHU; po3-

nyck noAimuy4Hux napmiti; npunuHeHHs disiAbHOC-

mi noaimu4Hux napmiii; ce0600a 06 €OHAHb.



BCTYII

ynepio,q 32014 no 2018 pp. AisNbHICTb YOTUPbOX
MOJIITUMHUX NapTii B YKpaiHi noTpanuJa mij 3a-
60opoHy a6o 6Gysia MpUNHUHEHaA Yyepe3 CyOCTaHTHUBHI
nopymenHsa.! Jlo 2014 poky ykpaiHcbka npaBoBa
CUCTeMa MaJia J0CBif pO3MycKy MOJITUYHUX NapTil
JIMLIe 3 IpolleAypHUX TifcTaB.? [loynHarouu 3 2014
POKY, B YKpaiHi Bif0yBcs psj aiMiHICTpaTUBHUX CY-
JIOBHX TPOIlECiB, MOB'A3aHUX i3 3a00POHOI0 MapPTiK
pPOCIHICbKOrO CNpsIMYBaHHS, OYiJIbHUKU Ta 4YJeHH
AKMUX cipusay aHekcii APK Kpum.® A 3 2015 poky az-
MIHICTPaTHUBHI Cy/i4 TOCTAaHOBUJIU IPUIIUHUTHU JifJb-
HICTb NAPTiH, 110 NPOCYBaJK KOMYHICTUYHY iJieoJio-
riro a6o BUKOPUCTOBYBaIM KOMYHICTUYHY CUMBOJIi-
Ky, IOPYUIYIOUH y TaKUK croci6 3akoH Ykpainu «IIpo
3aCy/P>KeHHA KOMYHICTUYHOIO Ta HallioHaJ-coLiaJlic-
THYHOTO (HAI[MUCTCHKOI'0) TOTAJiTapHUX PEKHUMIB B
YkpaiHi Ta 3a60poHy npomnaraHgu iXHbOi CUMBOJIi-
ku» (Hagani — saxon 317-VII).* 3-nomix nux mectu
CIpaB: y YOTUPbOX CHpaBax pillleHHd cyy Npo 3a60-
poHy ab0 NMPUNKHEHHS AiJIbHOCTI Habpaso 3aKoH-
HOI CWJIY; a 10/l0 [IBOX iHIIMX CIIpaB NMpo 3a60pOHY
Ta NPUNMHEHHS JisgabHocTi KoMyHicTuyHOi mapTii
YKpainu po3risj TpUuBae.

MipkyBaHHsa cyAy Ta IpaBOBa apryMeHTalid
pilleHb y BCiX 3raJlaHUX clpaBax NMpoJeMOHCTpyBa-
J1a BiZICYyTHICTb 3MICTOBHOIO 3aCTOCyBaHHS NpPAKTH-
KU EBpONENChKOro cyZly 3 npasB JIOAUHU (Hagaa —
€CII). OkpyxxHUH agMiHicTpaTUBHUE cy/ MicTa Kue-
Ba (Hagani — OACMK), ssikuit po3risfaB y IKOCTi Cy-
[y nepiuoi iHcTaHuii 6isbUIicTh cnpaB npo 3a6opo-
Hy Ta NPUIMHEHHA Jif/JIbHOCTI NOJITUYHUX NapTil:
He JI0CJIiJMB aHAJIOTIYHY NPAKTUKY EBPONENCHKOI0
CyZly 3 IIpaB JIIOAWHY; HE BUKOPHUCTOBYBAaB TPUCKJIA-
JIOBUH TeCT, 30KpeMa He BH3HAuaB, Yl GYyJO0 BTPY-
YaHHSA Y CBO6O/y 00’€IHAaHb HEOOXiHUM Y JleMOKpa-

[MoniTnyni naprii «Pycbkuil 6/10k» Ta «Pycbka €JHICTB» Oy/H

3a6opoHeHi y 2014 poui. [isabHicTe KomyHicTHyHOI maprii po-
6iTHUKIB i cesnssH 1 KomyHicTuuHol napTii Ykpainu (oHOBJIEHOT)
Oysia npunuHeHay 2015 poui.

Bcboro fistibHiCTD 26 MOJITUYHUX MapTid Oysa NpUNMHEHa i3
npoueAypHUX nizcras. 3 HUX y 17 napTiit 6y/10 aHyJIbOBaHe pee-
cTpauiiiHe cBigouTBo (y CyZoBOMY HOpsAAKYy), 5 maptTiil 6y/au
camopo3nylleHi a6o peopraHisoBaHi (y nosacyZj0BoMy Mopsi/iKy),
JlaTa 3BepHeHHs — JioTUi 24, 2019, http://rgfinformjust.ua/
CnpaBu Ne 826/4717/14 (cnipaBa npo 3a60poHy HOJIITUYHOI Map-
Til «Pycbkuit 6s10k»), Ne 826/4716/14 (cnpaBa npo 3a6opoHy
nosiTuyHol napTii «Pycbka eiHicTb») Ta Ne 826/9751/14 (cnipaBa
npo 3a6opoHy KomyHictryHoi napTii Ykpainu).

CnpaBu Ne 826/15405/15 (cnpaBa npo NpUNMHEHHS JisiJIbHOCTI
KomyHnicTuynoi maptii pobiTHukiB i censin), Ne 826/15406/15
(cnpaBa mpo npunuHeHHs AissbHOcTi KoMyHicThyHOI mnapTii
Ykpainu (oHoBJieHoi)) Ta N2 826/15408/15 (CnpaBa npo npu-
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| CTATTI

TUYHOMY CYCHiJIbCTBi; He PO3IJIsiZiaB Te, K MOJi6-
Ha KaTeropid clpaB BHUpillyBajacb B IHIIMX Kpai-
Hax i 4 6yJIM MOTiM Taki Ail ockapxkeHi g0 ECILJIL. Io-
CUJIaHHA Ha KepiBHI NpuHLUNMY BeHelliaHCbKOI KOMi-
cii OKpy>kHUM aJ{MiHICTpaTUBHUM Cyf0M MicTa Kue-
Ba MaJi popMasicTUYHUM XapakTep. [lo TOro Xk, y
HU3L BUNAJKIB, HaBeJleHUX HUK4e, cTaHaapTy ECILJI
Ta pekoMeH/alii BeHelliaHChKOI KOMicil MiCTATB pis-
Hi KpuTepii Ta udepeHiioBaHUN 06CAT MeX ToJie-
PaHTHOCTI 10 aHTUZ,eMOKPAaTUYHHUX YU N103aCUCTEM-
HUX napTiii. HaocTaHok BapTo 3raZjaTy, 1110 KepiBHi
npuHUMNU BeHeniaHcbkoi koMicii o040 3a60poHH i
pO3MyCcKy NOJITUYHUX NapTil Ta NOAIGHUX 3aX0AiB
6ysM po3pobJieHi Ta 3aTBepmkeni y 1999 poui® 3
TOTO Yacy NpaKTHKa EBpONencbKOro cyAy 3 pas Jio-
JUHU 36araTu/aach po3misiJjoM HOBUX CIIpaB i, Bifmno-
BiIHO, yTBepJ KEHHAM [JO4ATKOBUX IPaBOBHX CTaH-
Japris.°

BpaxoByro4u BUIle3a3HAYEHE, e JOCIiIKEeHHS
NPOINOHYE HAZJaTH CUCTEMHU I BUKJIA/| IPAaBOBUX CTaH-
JapTiB, copMoBaHUX EBPONENCHKUM CYZ0OM 3 IpaB
JIIDAVHU Ta BeHelliaHCbKOIO KOMici€ro, 110710 3a60po-
HU NOJIITUYHUX NapTid. CucTeMaTH3alis Ta y3arajib-
HeHHs NpaKTUKK EBPONENChKOro CyAy 3 Npas JIo4u-
HU Oy/le BOXKJIMBUM JIOPOGKOM SIK JIJIsI HAYKOBOTO JIHC-
KypCy, TaK i I/l TPUBAO4YOro po3misgAy ClpaB Lio0/0
3ab0opoHH i npunuHeHHsA JAisabHocTi KomyHicTnu-
Hol mapTii YkpaiHy, mo TpuBaioThb 3 2014-2015 pp.

KoHCcTUTYLiIMHI Ta 3aKOHO/aBYi acleKTH 3a60-
POHU MOJIITUYHUX NAPTiil B YKpaiHi

JisiAbHICTh MOMITUYHUX MapTill peryieThbes
KoHctuTyniero Ykpainu, 3akoHOM «[Ipo mosiTh4HIi
napTii B YkpaiHi», 3akoHoM «IIpo 3acymxeHHs KOMy-
HICTUYHOTO Ta HalioHa/-coljiaicTUYHOTO (HaLHUCT-
CbKOTI'0) TOTaJiTApHUX PEXHUMIB B YKpaiHi Ta 3a60po-
Hy Nponara’/iy ixHbol CHMBOJIIKW» Ta HU3KOIO IHIINUX
3aKOHOZIaBYMX aKTiB.! BUK/IIOYHI mifcTaBu 3a60po-

nuHeHHs AisbHocTi KomyHicTruHoi napTii Ykpainu).
BeHeniaHcbka KoMicis. KepiBHI mpuHIMNU 111010 3a60pOHU i po3-
MyCKy NOJIITUYHUX NapTid Ta MOAi6GHUX 3axOAiB, yxXBaJieHi Ha
41 nsienapHiu cecii (Benenis, 10-11 rpyans 1999 poky), y €Bpo-
NeHCbKUH JIeMOKPaTUYHUN AOpPO6OK y raaysi BU60p4oro mnpasa:
Matepianu BeHneniancbkoi Kowicii, ITapsameHTcbkoi Acam6Jiei,
KomiteTy MinicTpiB, KoHrpecy MicueBux i perioHaJbHHUX BJaJ
Papu €Bpony, 3a pen. H0pis KioykoBcbKoro. — BUJA. 2-e, BUIIP. i
nmonoBH. — Kuis: Jloroc, 2009.

Jluiile 1iCTh CrpaB, MOB’I3aHUX i3 3a60POHO0 MOJITUYHUX MAPTIiH,
6y/ po3mIsiHYTi EBPONENCHKUM Cy/IOM 3 NpaB JIIAWHU 10 1999
poky (HampukJaj, United Communist Party of Turkey v. Turkey,
1998). Bcbhoro KijsbKicTh crpaB, NOB’sI3aHUX i3 3a60POHOI0 MOJIi-
TUYHUX NapTiH, ki po3risgHyB ECIIJI cranom Ha 2019 pik, ckiazae
6inbure 20.

Hanpukaag, 3akoHu Ykpainu «IIpo LleHTpasibHy BHGOpPYY KOMi-
cito», «IIpo BU6OpY HAPOJHUX JleNMyTaTiB YKpaiHU» Ta iHLI.
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HU NOJITUYHUX NapTid BU3HA4Yal0Thcsi KOHCTUTYLiEO
YkpaiHy, TAKUM YHHOM:

YmeoperHs i disabHicmb noaimuuHux napmiii ma
epomadcvkux opzaauizayili, [1] npoepamui yinai abo 0if
AKUX CNPSAMOBAHI HA AiKeIdayito He3asexcHocmi YKkpa-
iHu, [2] 3miHy KoHCmumyyiiiHo20 /1ady HACUALHUYbL-
KuMm wasixom, [3] nopyuieHHs cysepeHimemy i mepumo-
piaavHoi yinicnocmi depaxcasu, [4] nidpus ii 6esneku,
[5] He3akoHHe 3axonsaenHs depixcasHoi 8aadu, [6] npo-
naeaHdy eilinu, [7] Hacuabcmaa, [8] Ha po3nao8aHHs
MiscemHiuHoI, pacoeoi, peaieitiHoi oposcHeui, [9] nocs-
20HHA Ha npasa i ceo60du awduHu, [10] 30opos’s Ha-
ceneHHs, 3a6opoHstomucs. [11] [loaimuuni napmii ma
2poMadcuKi opeaHizayii He MOXCyms mMamu 80€HI308a-
HUX popmysans.®

3aranom KoHctuTyuis nepes6ayae 6J1M3bKO OAU-
HaJUSATH OKpeMUX NifcTaB A1 3a60pOHU MOJIITHY-
Hux naprii. [lo-nepume, nepesik 1Ux NijiCTaB € BU-
yepnHuM. [lo-apyre, KoHCTUTYLis He BUCYBa€E HeOO-
XIZJHOCTI loBeJleHHS 1IMX 3JIOYHUHIB y CEHCI KpUMiHa-
JIbHOTO 3aKOHOJABCTBA, fIK, HAallpUKJaJ, lie BUMara-
€TbCSA Y JlesIKUX KpalHax aHIJIOCAaKCOHCHKOI CUCTEMU
npasa.” Io-TpeTe, TayMayeHHs NPOTHUOpaBHOI Ji-
SIJIbHOCTI apTil Ma€ po3misijaTUCs, B IepUIy Yepry,
caMe i3 BpaXyBaHHSM KOHCTUTYLiHHOI NPaKTHUKU. 3
iHworo 60Ky, KOHCTUTY1isl BCTaHOBJIIOE A0JaTKOBO
HACTyIHE:

«pomadsaHu Ykpainu maroms npago Ha ce060dy
00'€0HaHHA y noaimuyHi napmii ma epomMadcvki opaa-
Hi3ayii ds5 3dilicHeHHs | 3axucmy ceoix npas i ceo600
ma 3a0080/1eHHS NOATMUYHUX, EKOHOMIYHUX, COYIa/1b-
HUX, KY/IbMypHUX md [HWuUX iHmepecies, 3a 8UHAMKOM
06.MedceHb, CMAHOB/AeHUX 3AKOHOM 8 [Hmepecax Ha-
yioHabHOI 6e3neku ma 2pomadcbkozo nopsodkKy, 0Xo-
POHU 300p08’s1 HaceseHHs1 abo 3axucmy npas i co600
iHwux arodeti», 1

[luM nmosio>KeHHSIM IMepeAbayaeThesl, WO Aislib-
HiCTb MapTi (4K i iHIIKUX 06’€IHAHB), MOXe 6YTH 06-
MeXKeHa y BUIlaJiKax, BCTAHOBJIEHUX 3aKOHOM B iHTe-
pecax, HaNpUKJa/J|, HallioHaJbHOI 6e3MeKu. Y [boMy
KOHTEKCTi HEOOXiIHO 3ayBaXKUTH, 1[0 TEKCT YKpaiH-
cbkoi KoHCTUTY1IiT HEe MiCTUTB iHIINX KpUTEPIIB, aHik

CrarTa 37 Koncrutyuii Ykpainu Big 28.06.1996 Ne 254k/96-BP.
Angela K. Bourne. Democratic Dilemmas Why Democracies Ban
Political Parties. — New York: Routledge, 2018. — P. 114138.
CrarTa 36 KoHncrutyuii Ykpainu Big 28.06.1996 Ne 254k/96-BP.
IIpo 3minu i fonoBHeHHs1 KoHcTuTynii (OcHoBHOTO 3aKoHy) YKpa-
iHcekoi PCP Biz 24.10.1990 Ne 404-XII.

Cratta 49 Koncrutynis (OcHoBHMEH 3akoH) YkpaiHu Bif
20.04.1978 Ne 888-IX.

3akoH Ykpainu «IIpo noJsitnyHi naptii B Ykpaini» Bij 05.04.2001
Ne 2365-111.

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA
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12

13

KpUTepill 3akOHHOCTi 06MexeHb. BapTo 3ragaTty, 110
tekct Koncturynii Ykpaincokoi PCP!! cTocoBHO 06-
MeXXeHb CBO6O/IM 06'€fTHAHb OYB BUKJIaZIEHUH TaKUM
YHUHOM:

«30ilicHeHHs1 Yyb0o20 npasa [npaso Ha c80600dy
06€0HaHb] He nidas2a€e HOOHUM OOMENCEHHAM, KPiM
mux, sKi neped6a4aromucs 3aKOHOM | € HeobXiOHUMU
dz151 iHmepecie depxcasHoi yu cycninbHoi 6e3neku, 2po-
MadcbKoz2o nopsidKy abo saxucmy npae ma c8o600 epo-
Maodsm».t?

Toxx nonepegHs penakiisg Koncrutyuii, mo aisia
210 1996 poky, BK/IIOYasa AOAATKOBUIN KpUTepPid — He-
06xiAHOCTI BCTaHOBJIEHHA 06MexeHb. OJJHAK Y YMH-
HiMl pegakuii KoHcTuTyLii nedt kputepin Bxke BifCyT-
Hil. OCHOBHUM Npo}iJbHUM 3aKOHOJABYHUM aKTOM,
1110 BPEryJIbOBYE Oi/IbIICTh ACMEKTIB AislJIbHOCTI O~
JIITHYHUX NAPTiH Ta, 30KpeMa, NOPAA0K IX 3a00pOHH,
€ 3akoH «IIpo moJtiTuyHi mapTii B Ykpaini»,'* yxpase-
Hui y 2001 poui. Lleit 3akoH nepenbayae, 110 Aifib-
HiCTh MapTii IPUMUHAETHCA Y HACTYIHUX BUIAIKAX:
(1) camopo3snyck (sikBiganis) i peopranisanis nap-
if; 1 (2) anyoBaHHA cBigonTsa naptii;® (3) 3a6o-
poHa noJituyHoi naprii. Migcrasu Ans 3a60poHu
BU3HAYEeHi CTAaTTel 5 IbOro 3aKOHY; MOJIOXKEHHS
cTtaTTi 5 Mal’Ke MOBHICTIO BiITBOPIOIOTh MiZicTaBU
[AJs1 3a60pOHH, BU3HAUYe€HI KOHCTUTYLiHHUMU NpHU-
nvucaMu. EIMHOIO J0AaTKOBOIO MiJICTaBOIO AJIs1 3a60-
pPOHHY, fiKa He NepepabayeHa KoHcTUTYLi€E, € Bifmo-
Bifia/fibHiCTB NapTii 3a «nponazaHdy KOMyHiCMUYHO20
ma/a6o HayioHaa-coyiasicmuyHozo (HaYucmcbkozo)
momasimapHux pexcumie ma ix cumgoniku».'’

[TPABOBI CTAH/IAPTH EBPOIIEACHKOr0
CyZly 3 ITPAB JTIIOANHU 11010 3ABOPOHHU
MOJITUYHUX APTIN

Ykpaina € ctopoHo ik KoHBeHLii Ipo 3axucT
MpaB JIAWHYU i 0CHOBOTMOJIOKHUX CBOO0/ («KoHBeH-
nisg» — Hajaui), ska 6ysa patrudikoBaHa y 1997 po-
1i,'® Tak i iIHIIMX OCHOBHUX MIXKHapOJHUX JI0TOBOPIB
3 NpaB JIIOAWHU. 3aKOH YKpaiHnu «IIpo BUKOHaHHA

14 . . . P
CrarTa 23 3akoHy Ykpainu «IIpo nosituyHi naptii B Ykpaini» Big

05.04.2001 Ne 2365-I11.
CrarTa 24 3akoHy Ykpainu «IIpo nosituyHi napTii B Ykpaini» Big
05.04.2001 Ne 2365-I11.
CrarTa 21 3akoHy Ykpainu «IIpo nosituyHi napTii B Ykpaini» Big
05.04.2001 Ne 2365-I11.
CrarTa 5 3aKkoHy Ykpainu «[Ipo nosiTuyHi naptii B Ykpaini» Big
05.04.2001 Ne 2365-I11.
3akoH Ykpainu «IIpo patudikanito KonBeHIil npo 3axucT npas
JIIOZIVHY 1 0CHOBOMOJIOXKHUX cB0o60oz 1950 poky, [lepuioro mporo-
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pillleHb Ta 3aCTOCYBaHHA NPAaKTUKU EBPONENCHKOT0
CyAy 3 MpaB JIIOJUHU» Iepejbadae, 30KpeMa, TaKe:
«Cydu 3acmocogyroms npu po3aa50i cnpas KoHeeHyiro
ma npakmuxky Cydy sk dxcepeso npasa».'® Bapto 3ra-
JlaTH, 110 AJid YKpaiHU JiIF0Tb HOPMHU «M SIKOTO Ipa-
Ba», sIKi KoAudikoBaHi y pekoMeHJaLifax i KepiBHUX
npuHnunax Beneniancbkoi komicii?’ Ta OBCE a6o y
pesomonisax Pagu €sponu.?! Came nosioxenHs Kon-
BeHIil Ta NpaKkTHUKa EBpONENChKOro CyAy 3 Mpas JIlo-
JUHU 3aKJI3J]al0Th CTAHAAPTH I1[0J0 CBOGOU 00’€/T-
HaHb | BUMararwTb JOTPUMAaHHA KpUTEPIiB Mmif yac
npouecy 3a60pOoHU MOJIITUYHUX MapTid. YIPogoBK
CBOEI icTopii EBponelcbKUN Cyj 3 MpaB JIOAWHU
(BkJIIOYarOUU EBpPONENCHKY KOMICII0 3 TpaB JIIAUHHU)
pO3IIAHYB TOHA/ JBaJUATh CIpaB,?? o cToCyBau-
€ IPMMYCOBOI'0 PO3IYCKY NOJITUYHUX NApTiH y Aep-
»KaBax-y4dacHU1sax KoHBeHIil.

Kaacugpikayia cnpas, ski poszasdanucw
€CILT, yyodo 3a60poHuU noaimu4HUX napmiil.

[IpakTHKy EBpOneNCcbKOro Cyy 3 npaB JIOJUHU
3 po3mIsiAYy CIIpaB Npo 3a60POHY MOJIITUUHUX MapTik
MO’KHa KJ1acuiKyBaTH 32 YOTMPMa KaTeropisiMu: mno-
neplie, ClipaBy, IKi CTOCYBa/IUCh 3a60POHU MOJITHY-
HUX MapTil, 10 NpocyBaH ifel BiAAieHHsA 4u Ha-
JaHHS [IAPOKOI aBTOHOMIl I/l IeBHUX HaLllOHaJ/b-
HUX MeHWUH (HanpukJaag, United Communist Party
of Turkey v. Turkey, 1998); no-apyre, cpasy, 110 CTO-
CyBaJIMCh 3a60POHM MAPTiH, Ai/IbHICTh SKUX 6a3yBa-
JlIach Ha peJiirilHoMy ¢yHaMeHTai3Mi (HaNpUKJIA,
Refah Partisi (The Welfare Party) and Others v. Turkey,
2003); no-TpeTe, cUpaBy, sIKi CTOCYBaJUCh 3a60POHU
NOJIITUYHUX NAPTiH, 10 BUKOPUCTOBYBaJIM HACUJIb-
CTBO abo 6ysu adinifioBaHi 3 TEPOPUCTUYHUMHU Op-
raHisanismu (Hanpuksaaj, Herri Batasuna v. Spain,
2009);% no-ueTBepTe, CIpaBH, AKi CTOCYBaJIUCh 3a60-

KoJ1y Ta npotokoJiiB N 2,4, 7 Ta 11 no Konsenuii» Bix 17.07.1997
Ne 475/97-BP.
CraTTd 17 3akoHy YkpaiHu «[Ipo BUKOHAHHA pillleHb Ta 3acTo-
CyBaHHs NMpPAKTHKU EBPONEHCHKOro CyAy 3 NpaB JIOJUHH» Bif
23.02.2006 Ne 3477-1V.
BeHeniaHchka KoMmicis. KepiBHI NpUHIMITK 111010 3a60pOHU i po3-
MyCKy NMOJIITUYHHUX NMapTil Ta NOAIGHUX 3axofiB, yxBaseHi Ha 41
ieHapHil cecii (Benenis, 10-11 rpygasa 1999 poky).
Parliamentary Assembly of the Council of Europe, Resolution 1308,
Restrictions on political parties in the Council of Europe member
states (Nov. 18, 2002).
Communist Party of Germany v. Germany (1957); United Com-
munist Party of Turkey v. Turkey (1998); Socialist Party v. Turkey
(1998); Freedom and Democracy Party (OZDEP) v. Turkey (1999);
Dicle for the Democratic Party (DEP) of Turkey v. Turkey (2002);
Yazar et al v. Turkey (2002); Socialist Party of Turkey (STP) and
Others v. Turkey (2003); Refah Partisi v. Turkey (Welfare Party)
(2003); Presidential Party of Mordovia v. Russia (2004); Partidul
Comunistilor (Nepeceristi) and Ungureanu v. Romania (2005);
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POHU NOJITUYHUX NAPTiH, AiS/NBHICTh Ta Liai SKHUX
NpOCyBaJIM TOTaITapHY ifjeosorito (Hanpukaag, KPD
v. Germany, 1957). Jlo okpeMoi KaTeropii HaJeKUTb
HU3Ka crpaB, 1o nepebyBaiud Ha posriasagi ECIII,
NOB’sI3aHUX i3 3a60pPOHOI0 YU NMPUNUHEHHSAM [lisl/ib-
HOCTI MOJIITUYHHUX NapTiHl i3 npoueAypHUX MiAcTaB
(nanpuxknaa, Republican Party of Russia v. Russia,
2011).

Y nepiog mixk 2014-2019 pokamu B YkpaiHi 6y-
JIo 3a60pOHEHO /IBi NapTii, AKi MpocyBa/iu TOTaMiTap-
HY iJleoJsioriro a60 BUKOPUCTOBYBAaJIHM KOMYHICTUYHI
cUMBOJIiKy: KOMyHicTM4HY nmapTio pobiTHUKIB i ce-
JaH, KoMmyHicTH4yHy naprito Ykpainu (oHoBJeHy). Ta-
KO J1Bi mapTii 6yJio 3a60pOHEHO y 3B’I3KY i3 3axuc-
TOM HalliOHaJIbHUX iHTEepeciB Ta NPOTHUAIED pOCiii-
cbKilt arpecii: «Pycbkuii 6J10k» Ta «PycbKy €IHICTb».

Crpaga npo 3a6opoHy KomyHicTu4yHOI naprii Yk-
paiHu y 3B’A3KY 3 ii aHTUKOHCTUTYILiHOIO0 Jisf/bHi-
CTIO0, CIPSIMOBAHO Ha MiAPUB KOHCTUTYLiMHOrO J1a-
1y, po3TiAfacTbea 3 unua 2014 poky.?* Y moromy
2015 poky 14 cripaBa 6yJ/1a nepejaHa Bij OKpyKHOT0
aaMiHicTpaTuBHOro cyay Micta Kuesa 1o KuiBcbko-
ro OKpy»KHOI'0 aAMiHicTpaTUBHOTO cyay (OKpy:KHUH
azMiHicTpaTuBHUH cyn KuiBcbkoi o61acTi).?® oun-
Hatoyu 3 6epe3Hs 2015 poky, KMIBCbKUU OKpy>KHUI
aAMiHiCTpaTUBHUH CyZ NPOBIB 6JIU3bKO AeCATH 3aci-
JlaHb, IPOTe TaK i He epeH1IoB [0 CyXaHHSA CIIpaBU
1o cyTi.2

CnpaBa npo npunuHeHHs1 AisabHocTi KIIY y
3B’I3Ky 3 HEBi/IMOBIIHICTIO CTATyTy Ta CUMBOJIIKH
naptii Bumoram 3Y «IIpo 3acymkeHHs KOMYHiCTHY-
HOI'0 Ta HallioHaJI-COoIia/licTUYHOro (HallMCTChKOTO)
TOTaJIiTAapHUX PEXKUMIB B YKpaiHi Ta3a60poHy npomna-
raH/iv iXHboi CHMBOJIiKM» GyJ1a BiAKpUTAa 11ie ¥ JIUIHI
2015 poky.2” Y rpyani 2015 poky Okpy»Huii agMiHi-
CTpaTUBHUU cyg MicTta KrveBa BUpILIMB NIPUIIMHUTHU

Democracy and Change Party v. Turkey (2005); United Macedo-
nian Org. llinden-PIRIN v. Bulgaria (2005); Emek Partisi v. Turkey
(2005); Linkov v. the Czech Republic (2006); Demokratik Kitle
Partisi and El¢i v. Turkey (2007); Herri Batasuna v. Spain (2009);
HADEP and Demir v. Turkey (2010); Republican Party of Russia v.
Russia (2011) Ta iHmmi.

Olgun Akbulut, “Criteria Developed by the European Court of Hu-
man Rights on the Dissolution of Political Parties,” Fordham Inter-
national Law Journal 34, no. 1 (2010): 48.

«AZMiHICTpAaTHBHUH MO30B NMpo 3a60poHy AisabHoCcTi KomyHi-
CTUYHOI napTii YKkpainu», Ykpainceka I[lpaBaa Ictopuyna [lpasaa,
nata3BepHeHHs Jllotui 21,2019, http: //www.istpravda.com.ua/
articles/2014/07/9/143697/

YxBasma KOAC y cmpaBi Ne 826/9751/14 (17 Gepe3sunsa 2015),
http://www.reyestr.court.gov.ua/Review/43118791

BizamoBinp Ha 3anuT mpo HajaHHA My6JivHOl iHopMauii Bif
MinictepctBa twctunii Yxkpainn Ne 7500/B-1761/9.1.2 Big
27.02.2018.

YxBasma OACMK y copasi Ne 826/15408/15 (31 sunus 2015),
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pisgnbHicTh KITY,%8 npoTe Le pimenHs goci He Ha6yJ10
3aKOHHOI CUJIM. Amnesisilisl BUpPilIWIa NPU3yNTUHUTH
pO3IJIA/ CIpaBU [0 BUPilIeHHA NUTAaHHA KOHCTUTY-
uiiHocti 3Y «IIpo 3acymkeHHs KOMYHICTUYHOTO...»
Konctutyuiitnum CyznoM YkpaiHu, IpoBaJKeHHS 3a
AKMM 6yJ10 BiKpUTO y TpaBHi 2017 p.?’

fAx 6ayuMo, Ha po3raji B EBponelcbKOMY CyAi
3 MpaB JIIOJUHU He OyJIO ClipaB, MOB’sA3aHUX i3 3a60-
POHOM MapTiH, AiSJbHICTb SKUX Oy/a adinilioBaHa
3 i{HO3eMHHMMHU areHTaMH i CclpsAMOBaHa Ha MiApUB
KOHCTUTYLIMHOTO JIafly Ta NOpPYyLIEHHS TepUTOpiab-
HOT'0 CyBepeHiTeTy Jiep>KaBU.

FOpucdukyia cydie wjodo po3easdy cnpas,
noe’s13aHux i3 3a60poHOI0 NoAimu4HuUXx napmiii.

BeHeniaHcbka KoMicid mifkpeciuia, 110 O4Hi-
€10 i3 3araJIbHUX PUC EBPONENCHKOI KOHCTUTYLiMHOI
CMAJIIMHY € Te, 0 MUTAHHA 3a00POHU MOJITUYHHUX
napTiil € BUK/IIOYHO NPeporaTMBOK Cyz10Boi BJaaau.>’
3arajioM, NUTaHHA 3a00POHM MOJITUYHUX NAPTIH
HaJIeXUTh [0 TOBHOBAa)KEHb OPraHiB KOHCTUTYLIiN-
Hoi rocTuii (Hanpukaaz, B Himeyuuni)®! — nepma
Mo/ieJib, ab0 0 BijoMa cy/iB 3arajibHOI OPUCAUKILIT
(Hampuksaz, B Ykpaini) — apyra Mmozenb. TpeTs Mo-
JleJib TiepeadavaE, 10 KOHCTUTYIiHHI cyau po3ris-
JaloThb CIPaBy Npo 3a60pPOHY MOJITUYHHUX MapTid B
AKOCTI anenauiiHoi iHcTaHuil (Hanp., B Icnanii).

B VYkpaiHi nuTaHHA OpPUCAUKI] CTOCOBHO
crpaB Mpo 3a60poHy MOJIITUYHUX MAPTiH MaJio JieKi-
Jbka ertaniB: (1) y mepiox 3 1992 nmo 1996 poku
CrpaBU OO 3a60POHM MOJITUYHHUX MapTikd Maau
BupimyBatucsa Koncruryuituum CyzoM Ykpainu;>?
(2) 3 1996 poky (3 yxBajJeHHAM HOBOI peJakLii
Konctutyuii) o 2005 poky (#o yxBaseHHs Kogek-
Cy aiMiHiCTpaTUBHOIO CYyJOYMHCTBA) CIpaBH, OB’fI-
3aHi i3 3a60pOHOI MOJIITUYHUX MApPTii, BUpimyBa-
nuca BepxosuuM Cynom Ykpainu;3 (3) 3 2005 poky
i 10 cbOTO/HI PO3IJIsAA CrIpaB NMPo 3a60pPOHY a6o MpH-
NUHEHHH JisJIbHOCTI MOJITUYHUX NapTil HaJIeXKUTh
BUKJIIOYHO [0 MiACYAHOCTI OKPY»HOr0 aJMiHicTpa-
TUBHOI'O CyJly, TepUTOpia/ibHA IOPUCAUKLIA AKOro
NOWMPIOETbCA Ha MicTo Kuis.3*

http://www.reyestr.court.gov.ua/Review /47843180

[ToctanoBa OACMK y cnipaBi N2 826/15408/15 (16 rpyznusa 2015),
http://www.reyestr.court.gov.ua/Review /54392066

YxBana KAAC y cnpasi Ne 826/15408/15 (20 BepecHs 2017),
http://reyestr.court.gov.ua/Review/69097682

BeHeniancbka kKoMicist. KepiBHI mpuHUMNU 1110710 3a60pOHHU i
PO3MyCKy NOJITUYHUX NMapTii Ta NoAi6GHMX 3aX0/iB, yxBaJleHi Ha
41 nneHapHi# cecii (Benenis, 10-11 rpygusa 1999 poky).
Akbulut. “Criteria Developed by the European Court of Human
Rights on the Dissolution of Political Parties,” p. 63.

CratTa 14 3akoHy Ykpainu «I1po Koncrurtyuiitnuii Cys Ykpainu»
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Meoxci po3cydy depicasu ujodo o6 merHceHHs
cmammi 11 €EKILL

E€BponeicbKUM cy/ 3 NpaB JIIOJUHU ULISIXOM TaY-
MadeHHs ctaTTi 11 KoHBeHii y cipaBax npo 3a6o-
POHY NOJIITUYHUX NApPTid cdopMyBaB BJIACHUH CyT-
TEBUH JOPO6OK, KM BU3HAYAE MeXi TOJIepaHTHOC-
Ti 0 M0O3aCUCTEMHHUX Ta aHTHUJEMOKPATHUYHUX MOJIi-
TUYHUX NapTid. [lo-nepiue, B oAHIN i3 nepmnx copas,
npeaMeToM fKoi 6yYB pO3MyCK MOJITAYHOI MapTii,
E€BpomneNcbKUH CyZ, 3 IpaB JIOAWHA BU3HAYUB MeXi
po3cyny JepiKaBH Y 3B’SI3Ky 3 00MeXXeHHSAM CBOGOU
06’eJHAHb.

«BusHnauarouu, yu 6yna HeobxioHicmb y po3yMiH-
Hi cmammi 11 n. 2, depocasu-41eHu mMarome auuie 06-
MedxceHy Mmexcy po3cydy 8 oyiHyi icHy8aHHs makoi He-
06xidHocmi, 800HOYAC nepedb6avaemsvcst KOHMpPOAb 3i
CMOPOHU €8pPonelicbKUX op2aHie, siKull 0XonJme sk ca-
Me 3aKoH0dascmeo, mak i piwieHHs1 wodo iio2o 3acmo-
CYBAHHS, 8paxo8yo4u Hagimv mi, sIKi 6yauU 8UHECeHI
He3anexcHuMu cydamu».®

[likaBMM acneKTOM € Te, L0 y CIpaBax Npo 3a-
60pOHY MOJIITUYHUX NapTiK «Pycbkuit 6/10k» Ta «Py-
CbKa EHICTb» CY[i HaBiTh KOHTEKCTYaJIbHO He 3Bep-
Tanuch o ctatti 11 KoHBeHIii npo 3axycT npaB
JIDAVHU i OCHOBOIOJIOXKHUX cB060/. Tak caMo cyau
3aJIMLIMJIM 11032 YBarow NpakTUKYy EBponeicbKoro
CyAy y MiSHIIIUX PillIeHHAX PO NPUINUHEHHS Aif/b-
HocTi KoMmyHicTu4yHOI napTii po6iTHUKIB i cesisiH Ta
KomyHicTuuHoi napTii Ykpainu (oHOBJIEHO]).

Tpuckaadosuii mecm €CILL

Ilo-apyre, €BponeicbKUil cyJ| 3 paB JIIOJUHU
3aCTOCOBY€E TPHUCKJIAJOBUH TecCT, 1106 BU3HAYHUTH,
yu BTpy4aHHs (1) 6yso nepegbadeHe 3akoHOM; (2)
nepeciaiiyBajio 3aKOHHy MeTy (iHakKllle KaxXy4H,
BCTAaHOBJIEHO [JI1 3aXUCTy NpaBOMipHOro iHTepe-
cy); i (3) O6y/10 HEOBXIAHUM Y IEMOKPATHUYHOMY Cy-
cninbeTBi3® Tinbku B ofuiil cnpasi, ge posrasaga-
JIocsl MUTaHHA 3a00pOHU NOJITU4YHOI mapTii, EBpo-
NelCbKUH CyZ, 3 MPaB JIIOJWHU BCTAHOBUB NOPYILIEH-
HA KpuTepiro 3akoHHOCTI.3” B ycix iHIIMX BUnajgKax
roJIOBHHUM INIpeIMETOM PO3IJIAAY 6y/0 BU3SHAYEHHS

Biz 03.06.1992 Ne 2400-XII.

Crarta 32 3akoHy YkpaiHu «[Ipo o6'eaHaHHS rpoMajsH» Bij
16.06.1992 Ne 2460-XII.

CrarTtsa 27 Kozekcy afiMiHICTpaTUBHOrO Cy/JOYMHCTBA YKpaiHU
BiZ 06.07.2005 Ne 2747-IV.

United Communist Party of Turkey v. Turkey, App. 19392/92,
€BponelcbKkuit cyz 3 npas JoAuHU (30 ciyna 1998), http://hu-
doc.echr.coe.int/eng?i=001-58128

Yazar et al v. Turkey, Apps. 22723/93, 22724/93, 22725/93,
€BponelcbKui cyz 3 npas JyoguHu (9 sunaa 2002), http://hu-
doc.echr.coe.int/eng?i=001-60416
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TOTO, Y4 6YyJI0 BTPYy4aHHs B CBO6OJy 06'€HaHb He-
00XiZJHUM y ZIEMOKPATUYHOMY CyCHiJIbCTBi; BU3HA-
YeHHS IJbOI'0 OCTAHHBOI'0 KOMIIOHEHTY BKJIIOYAE B
cebe OLIiHKY MPONOPI[iHHOCTI Ta HarajJbHy CyCHiJb-
Hy noTpeby Takoro BTpy4aHHsa.2® BogHouac EBpo-
nelcbKUM cyj 3 MpaB JOJAWHY BU3HAYMB YMOBH, [10-
TPUMaHHA KHUX (3rifHo 3 KOHBeH1li€10) Hafla€e 3aXUCT
MOJIITUYHUM NApTiaM:

«..3axucm [noaimuvyHum napmism] Hadaembces
im 3a dompumanus deox ymos: 1) 3acobu, wjo sukopu-
CMoByomMuvCsl napmismMu 3 Memow 3MIiHU 3dKOH0das-
cmea Yu KoHcmumyyiiiHo2o 1ady, € 3aKOHHUMU | demo-
Kpamu4HuMU 3 YCiX Mo40K 30py I 2) nponoHo8aHI 3Mi-
HU Maromb y3200xcysamucs i3 gyHdameHmaabHUMU
deMokpamuyHuUMu npuHyunamu. Takum YuHoM, noi-
muuHi napmii, nidepu AKUX 3aKAUKamMs 4o 3acmocy-
BAHHSI HACU/bLCMEA YU 8UMA2Al0Mb 3MiH, KOmpi Ha-
cnpasdi He cyMicHi 3 00Hi€w Yu dekinbkoma 3acada-
MU demokpamii abo maroms Ha Memi 3HUWUMU deMo-
Kpamiro yu obmexcumu npasa IHWuUX, He MOXCymb no-
cusnamucs Ha cm. 11 KoHeeHyii sik 3aci6 3axucmy npa-
8a Ha c60600y 06 €OHaHH:A».3°

E€BpoOMNeNCcbKUH CyJ, 3 MpaB JJUHU, TAKUM UYU-
HOM, cGOpMyBaB /IBi BUMOTH /10 JlislJIHOCTI Ta I[iJiel
MOJIITUMHUX MapTiii: mo-nepiue, AisgJbHICTbh Ta 1iji
NOJIITUYHUX MapTikl MaloTh BiAnoBifaTu GyHAaMeH-
TaJbHUM IPUHLMIAM [JeMOKpaTil; mo-apyre, MoJi-
THUYHI NapTil He MalTb 3aCTOCOBYBATH HACUJbCTBO
JUIs1 IOCAATHEHHS BJIACHUX Ljijel. BapTo 3ayBaxkuTH,
1110 Y paHHi¥ npakTulii EBponelcbKka KOMicist 3 npaB
JIIDJVHU MOCWJIAJIach TAKOX HA 3aCTepeXeHHs Mpo
3a60pOHY 3JI0BXKMBaHHs npaBaMu.*’

«...nosoxceHHs1 Koueewnyii [cmamms 17 €KILJI]
3Mo0e1bogaHe 340151 00MPUMAHHS 33HAYEHUX Npas,
wob6 3axucmumu g8inbHe (YHKYIOHY8AHHS JeMOKpa-
muyHux iHcmumymis... Heo6xidHo 3anobiemu excnay-
amayii momaaimapHumu meviimMu npuHyunis, 3a-
KaadeHux yiero KoHeeHyiew, y esacHux iHmepecax;
mobmo, He donycmumu 3acmocy8aHHs Npae HA C80-
600dy 6 iHmepecax hpudywygaHHs npas AduHuU... [lo-
Ji6HUM MOMUBOM Kepysa/lucb HiMeybKi 3akoHodasyi
nid uac poapo6ku cmammi 21 OcHo8Ho20 3aKoHy...*!

37

28 Y cnpagi Republican Party of Russia v. Russia, 2011.

Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania,
App. 46626/99, EBpornelicbKuil cyz 3 npaB JIOAUHU (3 JOTOro
2005), http://hudoc.echr.coe.int/eng?i=001-125698

Refah Partisi (The Welfare Party) and Others v. Turkey, Apps.
41340/98, 41342/98, 41343/98, 41344 /98, €EBponelcbKUi cy[,
3 npaB JioauHu (13 swrtoro 2003), http://hudoc.echr.coe.int/
eng?i=001-60936

KPD v. Germany, App. Ne 250/57, EBpomnelicbka KoMicisi 3 npaB
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HacTynHuM BaXKJIMBUM eJIeMEHTOM B OLiHI]
€CILJI € BU3HaYEeHHS TOr0, KOJIM BTPYy4YaHHS y CBOGO-
Iy o6’eHaHb 6yae npaBoMipHuM. [llo6 HagaTH Bijg-
noBi/ib Ha 1e nuTtaHHs, ECIIJI 3acTocoBye BacHUM
TeCT «0YeBU/AHOI i HEMUHYYOI 3arpo3u». BianoBigHo
Jo npaktuku ECIUI pepxaBu-ydacHuui KonseHnii
HeCcyTb NMO3UTUBHE 3000B’sI3aHHS 3aXUILATH NpaBa
Ta rapaHTii, nepej6ayeni Konsenuiew.*? 3 meTow
BUKOHaHHS LbOT0 3000B’s13aHHS1 BU3HAETHLCS NIPABO
JlepxxaB-y4acHuLlb KoHBeHIlii Ha IpeBeHTUBHe BTpPY-
YaHHSA Y pasi, KoJU AiJIbHICTh YU LjiJii napTil nigpu-
BaloTh pyH/JAMEHTa/bHi JeMOKPaTH4Hi NPUHIMIK.*

HaTomMmicTh BeHeniaHcbKa KoOMicisi BH3HauuJja
BY>KUi MiACTaBY, 3a IKKMX BTPy4aHHS y CBOOOAY 06'€1-
HaHHA BBaXKaeTbCA BUIpaBJaHMM. Ha nymky Bene-
LiaHCbKOI KOMicil, TiIbKU 3arpo3a 3aCTyYBaHHA CUJIHU
ab0 3aCTOCYBaHHS CHUJIM € €JUHOI0 HiZICTAaBOIO AJIs
pPO3MyCcKy NOJITUYHUX MapTii. OfHa Jiulie Mpe3yMIl-
Lisg TOro, 10 HapTifA NmpocyBa€ Liai 4 3AiMCHIOE
JisiIbHICTBb, fIKa (fKi) He BiAmnoBigae (He BiAmoBi-
JlaioTb) yHLaMeHTaJbHUM JeMOKpPaTUYHUM IpHH-
L MraM, He € JOCTAaTHbOIO NiZICTaBOI0 AJIA PO3NMYCKY
niei maprii.**

YkpaiHCbKi cygu mif 4yac po3misgy cipasB He 3a-
CTOCOBYBaJIU TPUCKJIAA0BUM TecT. OKpeMi CKJaJI0Bi
TPUCKJIAZ0BOTO TECTY PO3MJIAAANUCH, K MPABUJIO,
BifjokpeMsieHO Ta ¢parmeHTapHo. Hampuknaaz, y
crnpaBi npo npunuHeHHs fAisabHocTi OACMK, Bu-
3Ha4Yal4u 3aKOHHY MeTy BTpPY4YaHHf, KOHCTATY€
HacTyIHe:

«3 Memoto HedonyujeHHs1 NOBMOPEHHs 3/10YUHI8
KOMYHICmuyHo20 I HayioHa/a-coyiasicmuuHozo (Ha-
yucmebko2o) momajaimapHux pedxcumis, 06ydo-skoi
duckpumiHayii 3a HaYioHA1bHO, COYIANbHOK, KAACO-
8010, eMHI4YHON, pacogow abo HWUMU O03HAKAMU Y
MatiGymHbomy, 8i0H08.1€HHs iIcmopu4Hoi ma coyianb-
Hoi cnpasedaugocmi, yCyHEHHS 3a2p03u He3a/N1eMHCHO-
cmi, cygepeHimemy, mepumopiaavHiil yisicnHocmi ma
HayioHabHil 6e3neyi Ykpainu BepxosHa Pada npuii-
Hsaa 3akoH Ykpainu «Ilpo 3acydxiceHHs KoMyHicmuy-
HO20 ma HayioHaA-coyianicmuyHoz2o (Hayucmcovkozo)
momanaimapHux pexcumie 8 Ykpaini ma 3a60poHy npo-
nazaHou ixHboi CUMBOIKU», IKUM 3ACYOHCYE KOMYHI-

nwoguau (20 unaa 1957).

KPD v. Germany, App. Ne 250/57, €EBpomnelicbka KoMicist 3 npaB
awguHu (20 unaa 1957).

Akbulut. “Criteria Developed by the European Court of Human
Rights on the Dissolution of Political Parties,” p. 63.

Refah Partisi (The Welfare Party) and Others v. Turkey.

Venice Commission. “Opinion on the Constitutional and Legal
Provisions Relevant to the Prohibition of Political Parties in Tur-
key” (13 March 2009), p. 20.
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cmuyHuUll ma HayioHas-coyiaaicmu4Hull (Hayucmco-
Kull) momaaimapHi pexcumu 8 Ykpaini, ausHavae npa-
8081 0CHOBU 3a60pOHU nponazaHdu ix cumeosiku ma
8CMAHO0B/E NOPSAJOK AlKkeidayii cumeosie KomyHic-
Mu4H020 momaaimapHozo pexcumy».*®

MoTuByBa/ibHa YaCTHHA BULe3a3HAYE€HOTO pi-
LIEHHS MPUCBSIYeHa 34e06i1b1I0ro J0BeIeHHIO 3aKOH-
HOCTI i BU3HaUYeHHIO opucAukKLii MiHicTepcTBa 1oc-
TULil Ykpainu. BogHo4dac cyp nmoBHicTIO irHOpye nu-
TaHHS HEOOXiAHOCTI BTpy4YaHHS Y JEMOKPATUUHOMY
CYCHiJIbCTBI — OJIUH i3 06OB’SI3KOBHX KpPHUTEPIiB,
axkui Bu3Ha4ae ECILJI, 3acTOCOBYOYM TPUCKJIAJOBUN
TecT. [IpaBOMIpHICTE Takoro BTpy4aHHsI B CBOGOAY
00’elHAHb LJISIXOM NPUNUHEHHS [isiIbHOCTI mapTii
y Li{ cnpaBi BUJAETbCA HaJ3BUYaUMHO KOHTPOBEp-
CifiHO10.

Konyenyis eoiiogHu4oi demokpamii y cnpa-
eax ECIJI, nog’si3aHux i3 3a60pOHOI0 NOAIMUYHUX
napmiil.

Sk 6yJsi0 3a3Ha4YEHO BHIIE, OJIHIEIO i3 MpaBoMip-
HUX TiJicTaB JJi1 3a60pOHMU MOJITHUYHOI mapTii, Ha
aymky ECILJ, € Te, 10 ocTaHHA 3/iCHIOE JIiIIbHICTD
a6o mpocyBae 11ij1i, HecyMicHi 3 pyHAAMEHTaTbHUMU
JIeMOKpPAaTUYHUM MPUHIUMIAMH (HAOPHUKJIAJ, JUB.
cupaBy Refah Partisi (The Welfare Party) and Others
v. Turkey, 2003). TakuM YMHOM, KOHIIEI1lis1 BOMOBHU-
yoi JleMOKpaTil abo JieMoKpaTii, o 3aTHa caMa ce-
6e 3axucTUTH,*® ykopinuaack y npaktuni ECIIJI. To-
JIOBHUH MOCTYJIAT KOHILEMNLii BOMOBHUYOI JeMOKpa-
Tii mosiirae B TOMy, 1110 IeMOKpaTifd ToJiepaHTHA [0
yCixX NOJITUYHUX ifjel, okpiM onHiel — Kok AeMo-
KpaTis Mae 6yTu ckacoBaHa.'’ Oguum i3 migTBEp-
JOKeHb iMIieMeHTalil KoHLenuii y npakTuky €CIIJI
€ mipkyBaHHs Cyay y BifjoMill cipaBi 3daHoka npomu
Jlamsii:

«...0/151 mozo, ujo6 3a6e3neyumu cmabijibHiCMb i
epekmugHicmb demokpamuyuHozo 1ady, deprcasa Mo-

[TocranoBa OACMK y cnpaBi Ne 826/15405/15 (30 BepecHs
2015), http://reyestr.court.gov.ua/Review/51867521#

Briepuie noHATTSA «BOMOBHUYOI JleMOKpaTii» 6ys0 po3po6JieHo
HiMenbkUM BYyeHUM Kapsiom JloeBeHLITEHHOM y 3HAKOBIK mpa-
1i «BolloBHMYa JleMokpaTis i dyHAamMeHTanbHi npasa, [-1I», ony-
6s1ikoBaHil y 1937 poui. EBponeiicbKui cyJ| 3 IpaB JIIOJUHU BU-
KOPUCTOBYE Y CBOIM MPAKTUI NOHATTS «JAe€MOKpaTis, 1[0 3/1aTHA
caMa cebe 3aXHUCTUTHU», sIKe 3a 3MICTOBHHUM HallOBHEHHs € TO-
TOXXHHUM MOHSTTIO «BOHOBHMYA JIeMOKPATisi».

Paul Cliteur and Bastiaan Rijpkema. “The Foundations of Militant
Democracy,” in The State of Exception and Militant Democracy
in a Time of Terror, eds. A. Ellian and G. Molier (Dordrecht: Re-
public of Letters Publishing, 2012), p. 256.

Zdanoka v. Latvia, App. 58278/00, €Bpomneiicbkuii cyj 3 npas
nwoauuau (16 6epesns 2006), http://hudoc.echr.coe.inteng?i=001-
72794

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA
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Jce 8xcusamu KOHKpemHi 3axodu 045 11020 3axucmy...
€sponelicbkuli cyd 8usHas npagomipHicme dymKu
«demoKkpamii, ska 30amHa cama cebe zaxucmumuy» [y
cnpasi Vogt v. Germany (1995)]... €sponelicbkuii cyd
MAKodC 3as8us, ujo NAKpaiam I 0eMoKpamisi rpyHmy-
I0MbCA HA KOMNPOMICI, Wo 8umazae desskux nocmy-
nok 3 60Ky 2pomadsiH, siki Marms y desskux eunadkax
cnpuiiMamu obMedxceHHs1 0esIKUX HAsI8BHUX Y HUX C80-
600 0415 moeo, wob 3a6e3nevumu 6iabWy cmMabiib-
Hicmb KpaiHu 6 yiaomy... 3a80aHHs 8 YboMy 8UNAJKY
noJisizae 8 momy, ujo6 icHyea.1a mo4Ha pieHo8a2a Mixc
suMoz2amu 3axucmy 0emMOKpamuyHo20 Cycnifbcmeda
3 00H020 60Ky I 8UMO2aMU 0XOPOHU 0CObUCMUX NPaA8
3 iHWo20..».*®

3 oraZy Ha Lie KOHLeNLid BOMOBHUYOI AeMo-
Kpartil y cipaBax EBpONeNCcbKOro CyAy 3 NpaB JIIOAU-
HHY, TIOB’SI3aHUX i3 3a60pPOHOI MOJITUYHUX MAPTiH,
IMIUIIIATHO PO3IJIAAAETHCA IK HOpMaTUBHE i Teope-
THUYHe OsICHEHHSI NPpaBOMipHOCTi 3a60pPOHU MOJIITUY-
HUX NapTiH, AISJBHICTD Ta L/l AKUX HecyMicHi 3 GyH-
JaMeHTaJbHUMH [eMOKPAaTUYHMMHU INPUHLIHUIIAMU.

YkpaiHCbKa KOHCTUTYLiMHa NpaKTUKa Npoje-
MOHCTpYBaJa iHIWK MOigxiZ, 10 BUpIlleHHs CIpaB,
MOB’sI3aHUX i3 3a60POHOI0 MOJITUYHUX NAPTiH, Mpo-
irHOpyBaBIIU K NMPaKTUKYy EBPONENCHKOTO CYyAy 3
NpaB JIIAWHY, TaK | KOHLeNLil0 BOWOBHUYOI AeMO-
KparTil Ak Taky. Y cnpasi npo ykasu Ilpe3supii Bep-
xoBHOI Pagu Ykpainu mono Komnaprii Ykpainu Bif,
2001 poky*® Koncturyuiiiauii Cys Ykpainy BU3HaB
3a6opony Komnaprii Ykpainu [Ipe3upieto BepxoBHoi
Pagu YkpaiHu HekoHCTUTyLiliHOI0. BogHouac Kon-
crutyuiitnuil Cyn Ykpainu HaJjaB XMOHE HOPMATHUB-
He M0sICHEHHS CBOrO pillieHHS], He BUKOPUCTaB Mpak-
TUKY EBpPOMNENChKOro CyAy 3 MpaB JIOAUHU i GaKTHUU-
HO NpOirHOpyBaB AOC/i/»KeHHsI 06CTaBUH Ta Iepe-
JIyMOB Ti€i 3a60poHu.>°

[loganbma npaktuka OACMK (Ta iHmwux amne-
JALIMHUX 1 KacalilHUX aJMiHICTpaTUBHHUX CYAiB)
y clpaBax, NOB’siI3aHUX i3 3a60pPOHOI0 i NPUIMHEH-
HAM JiIIBHOCTI NOJITUYHUX NAPTiH, TaKOX Npoisto-

* Pimenns y CIpaBi 3a KOHCTUTYLiMHMM nofaHHAM 139 Hapoa-

HUX JenyTaTiB YkpaiHu mozo BianosigHocti KoHcTuTyuii Yk-
painu (koHcTUTyLilHOCTI) yKasiB [Ipesnsii BepxosHoi Pagu Yk-
painu «Ilpo THM4YacoBe MpUNMHEHHSA JisbHOCTI KommapTii Yk-
painu» i «Ilpo 3a6opony gisnpHocTi KomnapTii Ykpainu» (crpa-
Ba npo ykasu [Ipe3usii BepxoBHoi Pagu Ykpainu mozmo Kommnap-
Til Ykpainu, 3apeectpoBanoi 22 sunHa 1991 poky), Koncrury-
uitnui Cyn Ykpainm (2001), Ne 1-2/2001, naTa 3BepHeHHS —
motut 3, 2019, http://zakon0.rada.gov.ua/laws/show/v020p
710-01. Hagani ne pimeHHs nuTyeThcs sK: «Pimenna Koncrury-
nifiHoro Cyny Ykpainu Ne 20-pn/2001 Big 27.12.2001».

Pimennsa Koncrurynilinoro Cyay Ykpainu Ne 20-prn/2001 Bix
27.12.2001.
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CTpyBaJia BiZiIcyTHiICTb pOo3yMiHHS KOHLeMNLii BOMOB-
HUYOI leMOoKparTil i moganbile Ii irHOpyBaHHA.

CyKkynHa oyiHka €CILL.

€CIIJI mig yac po3misay crpae 100 3a00POHHU
NOJIITUYHUX NMapTil TaKOX 3IMCHIOE CYKYNHY OLiH-
Ky, sIKa MOJIITa€E y BHU3HA4YeHHi Toro, 4u Oysaa
00’€eKTHMBHA colliajibHa NMoTpeba 3axUCTy JAeMOKpa-
THUYHOT'O CYCHiJIbCTBA Ta YU 6yJI0 BTPyYaHHs y CBO-
60/ly 06’'eiHaHb TpONOPIiHHKUM. HanpukJaz, cykyn-
Ha oliHKa y cupaBi Refah Partisi (The Welfare Party)
and Others v. Turkey 3BoAW1aCh [,0 TAKOTO:

«(1) uu icHysanu docmammi dokasu pusuky 01
demokpamii, yu ceiduuau yi dokasu npo Hegidgopom-
Hicmb [8eauky limosgipHicmb] makoi 3azpo3su; (2) uu
HasexcHi sucmynu ma 0ii YieHie KepieHUKi8 I usieHis
napmii do napmii e yinomy; (3) vu maki sucmynu ma
0ii 8id imeHni napmii popmyroms yinicHy kapmuHy pos-
6ydosu noaimuku (modeai cycninbcmea), HecyMicHoi
3 KoHYenyiero deMOKpamu4Ho20 cycninbemear.t

€CIIJI HeozHOPaA30BO MiZKpec/0BaB, 110 3a60-
pPOHa MOJIITUYHUX NApPTiil € HapaJUKaJbHIIIUM 3a-
XOJIOM 3-TOMIXK inmmx,®% i He MOXe BBaXKaTHCS npa-
BOMipHOI0, HAllPUKJIaZ, KOJIM MiJICTaBO 3a60pOHU
BUCTYIAlOTh BUKJIIOYHO PopMasibHiI abo mpoleayp-
Hi migcraBu.>® lum MiIpKyBaHHSIM NOBHICTIO BifIo-
Bijla€e no3u1lig BeHeljiaHCbKOI KOMicii, 1ka 3a3Hayvae:

«3abopoHa vu po3nyck noaimuyHoi napmii y de-
MOKPAMUYHOMY CYChibCMEI € BUHSAMKOBUM 3AX000M.
AKujo HasexcHI depicasHi opeaHu npuliMaroms piwieH-
Hs1 38epHymucsi do cydy 3 h03080M ujodo 3a60poHU No-
Aimu4Hoi napmii, 60HU noguHHi mamu docmamti do-
Ka3u iCHy8aHHs peanbHOi 3a2po3u KOHcmumyyitiHomy
/10y YU OCHOBHUM Npagam i ceo60dam 2pomadsiH».>*

OcTaHHIM KOMIIOHEHTOM CyKYNHOI OLIiHKH, Ky
€BpONeNCchbKUN Cy[ 3 MpaB JIIOAWHU 3[iHCHIOBAB y
cupaBi Refah Partisi (The Welfare Party) and Others
v. Turkey, 6yJ10 BUSHAYE€HHS TOTrO, Y4 HaJIEXKATh BU-
CTyIX Ta Aii 4ieHiB KepiBHUKIB i 4ieHiB naprTil fo
JisiibHOCTI Ta uizied napTii B Lijiomy.

«..cmamym ma npozpamad noAimuvHoi napmii He
MOMCymo poseasidamucs sik €eOuHi kpumepii [0oka3u]

1 Refah Partisi (The Welfare Party) and Others v. Turkey, Apps.

41340/98, 41342/98, 41343 /98, 41344 /98, EBponeiicbkuil cys
3 npaB JiroauHu (13 sotoro 2003), http://hudoc.echr.coe.int/
eng?i=001-60936

Yazar et al v. Turkey, Apps. 22723/93, 22724/93, 22725/93,
E€BponelcbKui cys 3 npas JoAuHU (9 snnua 2002), http://hu-
doc.echr.coe.int/eng?i=001-60416

Republican Party of Russia v. Russia, App. 12976/07, €Bponeii-
CbKUU cyz 3 npaB JtoAnHM (15 Bepecus 2011), http://hudoc.echr.
coe.int/eng?i=001-104495
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04151 su3HaveHHs ii yinell ma namipie. [lonaimuyHulii do-
c8id y kpaiHax-yaeHax Padu €eponu demoHcmpye, ujo
8 MUHY/I0MY NOAIMUYHI hapmii, AKI mMaau HecyMIicHI
yini 3 oyHdameHmanabHuUMu npuHyunamu 0emMokpa-
mii, He nponazysaau maki yiai e ogpiyiliHux nyéaika-
yisix do ompumarHs eaadu».>>

[[ro mosuuito nigTpumye BeHeniaHcbKa KOMicif:

«KodHa noaimuuHa napmis He no8UHHA Hecmu
gidnosgidasbHicmb 3a nogediHKy ii uieHis. Bydb-sakuii
obMmexncysaabHUll 3axio, excumuil wWodo noaimuyHoi
napmii Ha nidcmasi nosedinku ii uneHie, noguHeH 6y-
mu hidmeepdiceHuli dokazamu, wo 8idnosidHa ocoba
disiia 3a niompumku yiei napmii a6o wjo maka noge-
diHka 6yna Hacaidkom napmiliHoi npoepamu yu noi-
muyHux yisetl. Akwo makulli 83aEmMo38’s130k gidcym-
HIll abo He Moxce Gymu 6cmaHos.ieHull, ycsl 8ionosi-
dasbHicmb NOBUHHA NOKAAOAMUCS YIAKOM Auue HA
ysnenie napmii».>®

B ykpaiHCBKiM CymoBill mpakTHLi y chpaBax,
MOB’A3aHUX i3 3a60POHOI0 YU NPUIUHEHHAM Aif/b-
HOCTI MOJIITUYHUX MapTil, CyKynHa oIljiHKa He 3AiH-
CHIOBaJIacs SIK TaKa. Y )KO/iHi i3 cripaB, NoB’A3aHUX i3
3260pOHOI0 YU MPUIMHUHEHHSM AiJIbHOCTI MOJIITHY-
Hux naptii, OACMK He goc/i>)kyBaB NUTaHHS TOTO,
Yy BiZNOBiZla€e BTpy4YaHHSI OO’'€KTUBHIN colliasbHIN
NnoTpebi Ta YM € BOHO NPONOPLiHHUM. EAUHUM KOM-
MOHEHTOM, IKOMY Ha/IaHO ITPaBOBe OOI'PYHTYBaHHS,
6ys0 BcTaHOBJEeHHS aKTy, UM BiJillOBiAasbHA nap-
Tist 3a Ail cBoro KepiBHUKA (HApUKJIaJ, K y ClIpaBi
npo 3a60poHy NoJiTHYHOI mapTil «Pycbkuit 6710K»).
Y cnpaBi OACMK koHcTaTyBaB Take:

«B x00i daHux 3i6paHb OCOBA_6 [kepieHuk nap-
mii «Pycokull 640k»] 6y/10 020/10WeEHO 3aKAUK 00
¢opmysaHb 3a20HI8 CaM0O060pOHU MA BYUHEHHS nes-
Hux 0iif, nogidomMaeHO npo 3anuc ocib, wo 6axcarms
cmamu y4acHUKamu 3dz20Hie 3a adpecoiw Beauka
Mopcwvka, 16, ma 3akauku do nogaJieHHs 8.adu
(«....8bl2HAMb 3MO hpasumeabcmao...»). Ilpu yvomy
ys adpeca € adpecoro napmii, 32i0Ho 3 iHgpopmayiero,
3asHaverow Ha catimi IHOOPMAIL]IA_2. 32idHo 3 3a2a-
JIbHOOOCMYnHowW iHpOopMayier, 8AACHUKOM OAHO20
calimy eusHaueHo ocoby sik OCOBA_6, adpecown —

54 . . L .
BenenjiaHcbka KoMmicis. KepiBHI npUHIIMIM 111010 3a60pOHMU i po3-

MYCKy MOJIITUMHUX NapTil Ta MoJ[i0HUX 3ax0/iB, yxBaseHi Ha 41
ieHapHii cecii (Benenis, 10-11 rpyzausa 1999 poky), p. 295.
Refah Partisi (The Welfare Party) and Others v. Turkey.
BeHenjjiaHcbKa KoMicist. KepiBHI mpUHIUIH 111010 3a60POHHU i po3-
MYCKY MOJIITUMHUX NapTil Ta MoJ[i0HUX 3ax0/iB, yxBajeHi Ha 41
nieHapHii cecii (Benenis, 10-11 rpygusa 1999 poky), p. 295.
[ToctanoBa OACMK y cmpaBi npo 3a60poHy HoJiiTH4HOI mapTii
«Pycbkuii 6y10k» Ne 826/4717/14 (13 TpaBusa 2014) [3 pepak-
LiHHUMHU BUIIpaBJeHHSMHU aBTopa], http://reyestr.court.gov.ua/
Review/38722605
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A/JIPECA_1. [IpedcmasHukamu gidnosida4a He cnpo-
cmosysasaacsi 06cmasuHa HaaexcHocmi catimy ITH®OP-
MALIA_2 20s108i napmii. Omoice, 0coboto, sika € 20/10-
8ot napmii, 3 idenmudbikayiero ocobu came sk 20108U
napmii, 020/10weHo 3aKAUKU 00 BYUHEHHS Ne8HUX Ol
Jasa yux 0iii 6y/10 020/10ueHO NPO 3ACMOCY8AHHA NPU-
MiujeHHsl, NPO BUKOPUCMAHHS IKO20 NAPMIEI0 MAKOHC
nogidomsaeHo. Takum YUHOM, 2010801 hapmii nowu-
peHa iHgopmayis npo Hacaidku Jii cmeopeHux 3azo-
HiB, 30Kkpema, npo obMmexceHHs1 docmyny Ha mepumo-
pio nesHoi micyegocmi... [Ipu ybomy 20108010 napmii
Y HA0aHUX NOSICHEHHSX He CNPOCMOBAHO HANEHCHOCMI
tiomy suujesasHaveHozo caiimy IHPOPMALIA 2 ma
He nogidom/1eHO Npo 8UCA08AEHHA HA YboMy caiimi
nosuyiii, ski He 36izarombcs 3 no3uyiero napmii. Cam
catim, 32i0HO 3 po3MiujeHo Ha HbOMY iHhopmayieto,
3a3Ha4eHo 8 skocmi ogiyilinozo calimy napmii, ma-
Koo He Micmumb nodi6bHux 3acmepediceHb. [Ha dymky
OACMK] 20.108a napmii mae npaso pobumu 3as18u 8id
imeHi sciei napmii. Cyd nozodxicyemucst 3 no3uyiero 8io-
nosgidaya npo me, wjo no3uyisi 204108u napmii moxce
He 36ieamucs 3 no3uyiero camoi napmii, 30kpema 6i1b-
wocmi ii uneHie Yu KepisHux opaauie — 3'i3dy, noaim-
BUKOHKOMY, noaimpadu. [[pome gidnogidayem — no-
AIMuYHo0 napmieio He 6y/10 HA0aHO 6ydb AKux doka-
3i8 8idokpemaeHHs1 no3uyii napmii 8id nosuyii 2o10-
8u napmii, HamoMicmu 2041084 napmii y euuje3a3Hda-
yeHux sunadkax npedcmassi8csi came 20108010 nap-
mii. Takum 4uHoM, suuje3asHaveHi 3as8u cyoom ideH-
mugikyrombcs sk 3as8u, 3pobsaeHi 8id imeHi napmii,
OCKIIbKU NPpOMUJ/IENCHO20 He 3d3HAYEHO ma He
dosedero».>’

JocnipkeHHA [iAJbHOCTI MapTil y KOHTEKCTI
pO3IIAAY AiNIBHOCTI Ta BUCTYIIIB 4JIeHiB/KepiBHU-
KiB napTil 06MeXHUI0Ch BUKJIIOUHO aHATi30M 3aKJIH-
KiB Ta NpoMoOB ro/ioBU napTii «Pycbkuil 6s10k». Cyz,
He Ha/|aB »KOJHOI OLIiIHKHU JilJIbHOCTI apTii B Lis1oMy;,
JisyibHOCTI ii ocepe/iKiB Ta 4JieHiB. AHaJIOTiYHO 6yJsa
BUpilleHa cnpaBa, NOB’si3aHa i3 3a60pPOHOI MmapTil
«Pycbka eHicTB».>®

BACHOBKH

YkpaiHcbKa npaBoBa cUcTeMa (BKJIIOYAKOYU Cy-
Y Ta NPaBOOXOPOHHI OpraHu) Mmijg 4yac BUpilIeHHS
crIpas, IOB’I3aHUX i3 3a60POHOI0 YA NPUIIMHEHHAM
JiSJIBHOCTI NOMITUYHUX NapTiH, paKTUYHO NpoirHo-
pyBasia 3HaYHUU JOpO6OK, cbopMoBaHU EBpoIeit-

8 ocranosa OACMK y cripasi Ne 826/4716,/14 (30 kpiThs 2014),

http://reyestr.court.gov.ua/Review/38550801
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CbKHU cyAoM 3 mpaB JiIIoAWHU. BignosigHo, e Hera-
THUBHO BIJIMHYJIO Ha piBeHb IpPaBOBOi apryMeHTaLil
Ta NpaBOMIipHOCTI MipKyBaHb cyay. [lo Toro x, Ha-
CJIIKOM TaKHX pillleHb MOXe CTaTu Ieperusaf ix
€BponeNnCcbKUM CYZ0M 3 NIpaB JIOJUHU.

3a6opoHa KOMYHICTUYHOI Iponaralziu Ta 3ab6o-
pOHA KOMYHICTUYHUX MOJITUYHUX NapTii (abo nap-
Ti{, 1[0 BUKOPUCTOBYIOTb KOMYHICTUYHY CUMBOJIi-
Ky) noTpebye KOMIIJIEKCHOI'O IlepeoCMHUC/IeHHs. 3a-
KOHHICTh TOTOYHUX i MOMepe/iHixX JeKOMYyHi3alilHuX
3yCUJIb 3aJIeXKUTh BiJi BUCHOBKY KoHCTUTYyLiliHOTO
Cyny VYxkpaiHM 0pO KOHCTUTYLIHHICTb 3aKOHY
Ne 317-VIIL>® ¥ uiit cnpasi Koncturyuiiinomy Cyay
JloBeZleThCsl ab0 3BEpHYTHUCH 10 KOHIleMNLil BOMOBHHU-
yoi AeMokpaTii, 11106 MiATBEpAUTH KOHCTHUTYLiMHICTh
JleKOMYHi3aliiHOr0 3aKOHOZAABCTBA, a6o dopmMaJib-
HO BiATBOPUTH CBOE pillleHHA Yy CIIpaBi PO yKa3u
[Ipe3ugii BepxoBHoi Pagu Ykpainu wogo Komnaprii
Ykpainu Big 2001 poky. ¥ pasi octanHboro KoHcru-
TyuiiHui CyZ 3HOBY i, HalleBHO, OCTATOYHO CKacye
MOXJIMBICTb IPOBELEHHS JeKOMYHi3aliiHO]I MOJIiTH-
KU K TaKOl.

3actocyBaHHs npakTuku ECILJT sk mxepena
npaBa B YKpaiHi CTOCOBHO CIIPaB, 9Ki CTOCYIOThCA ra-
pPaHTyBaHHS CBOOOIM 06'€JHAHD, 3ATHIIAETHCS HA He-
HaJIe>XHOMY DiBHI. 3/1e6inblIoro y MipKyBaHHAX Cy-
JiB ZIOMiHy€e NpaBOBUI QopMasi3M, a Ais/IbHICTb mpa-
BOOXOPOHHHUX OpPraHiB YM OpraHiB HOCTULII BUTJIALAE
HeNoC/IiZJ0BHOIO Ta CTaBUThb, 30KpeMa, MiJ 3arposy
HaJlaHHA KOMILJIEKCHOI IPaBOBOI OLIiHKU JiAJIbHOCTI
napTii pocificbkkoro cnpssiMyBaHH# Ta iX poJii B aHEK-
cii APK Kpum. BuHUKa€e f0CUTh AUXOTOMIYHA CUTYa-
1is. 3 ogHOro 60Ky, € HECOIPOCTOBHI QakTH, 1[0 Ke-
PIBHUKH 32a60pOHEHUX MOJITUYHUX NapTid cniBmpa-
1oBasu 3 Pocificbkoro @enepaiieto. J[03BOTUTH LIUM
NapTifM NPOJOBXYBaTHU CBOE IPaBOBe iCHYBaHHA
OyJio 6 3arpo3010 Jisd YKpPalHCbKOI JIep>KaBHOCTI.
3 iHworo 60Ky, HeMae Micus AJs AebaTiB o0
HeoOXxiiHOCTI fOoTpUMaHHS YKpaiHOW CBOIX MikHa-
poAHUX 3060B’s1I3aHb Ta KOHCTUTYLiMHUX CTaHAAp-
TiB.

BupilieHHs AedKUX i3 OKpecJeHUX y po6OTi
npo6JsieM € MOXKJIMBUM LLISIXOM BHECEHHs 3MiH [0
3aKOHOJIaBCTBa. [HIIi TpyAHOILi MOTPEeOYIOTh GibIl
peTeJIbHOTO BHBYEHHSA Ta 3MiH y JAep)kaBHil moJi-
Tuuli. Hanpuksiag, ykpaiHcbKa IpaBoBa CUCTeMa Ma€
3actocoByBaTu npakTuky ECILJI mo cyTi, a He ¢op-
MaJIbHO UTYIO4YM Npunucyd BeHeliaHChbKOI KoMicil.

59 " o
[ToBHHH TEKCT KOHCTUTYUIWHOTO IOAAHHA 3a IOCUJIAHHAM, AaTa

3BepHeHHs — JtoTui 21, 2019, http://www.ccu.gov.ua/sites/de-
fault/files/3_1919.pdf
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Onbra HUKOPAK

/ acnipaHTka Kadeapu KOHCTUTYLIHOro npaea
JIbBIBCbKOro HaLioOHaNnbHOro YHiBEPCUTETY
iMmeHi IBaHa ®paHka

ABSTRACT

The article is devoted to the scholar approaches

to the definition of "constitutional identity". The concept

of "identity" is characterized as well from the point of view
of philosophy, psychology and sociology based on which
general traits of identity are distinguished. The content of the
concept of constitutional identity is studied in the works of
foreign researchers. Since there is no single approach to the
understanding of "constitutional identity" as a category, the
main discourses are examined both in terms of constitutional
and international law. In order to thoroughly research the
genesis of the concept, its history of origin and functions are
compared. Based on the analysis, the author offers a work
definition of constitutional identity for future research.

Key words: identity, constitutional identity,
constitutionalism, constitutional system,
bodies of constitutional jurisdiction, counter-

limits, the core of the constitution.
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[OKTPUHATTBHI TTIOXOLN
[0 BUSHASEHHA TTOHATTA
KOHCTATYLIMHOI
IAEHTVHHOCTI

AHOTALISA

Cmamms npucesiyeHa nioxodam HAyKkosyie 00 BUHAYEHHS
NnoHsAMMSs «<KOHCmMumyyitiHa ideHmu4Hicmby.
Oxapakmepu308aHO MAKONMC NOHAMMS «I0eHMUYHICMb»

3 mouku 3opy ginocogii, ncuxosnozii ma coyionoaii,

Ha 0CHOBI Y020 BUOKPeM/IeHO 3a2a/1bHi 03HAKU I0eHMu4HoCmI.
Takooi docaidiiceHo 3micmosHe HaNOBHEHHS] NOHSIMMSL

Y npaysx sapyb6ixcHux docaioHukig. OcKinbKU €OUHO020
nioxody 0o po3yMmiHHs «kKOHCmumyyitiHoi ideHmu4yHocmi»
sIK Kamezopii HeMae, 8UBYEHO OCHOBHI JUCKYPCU SIK

3 noass1dy KoHcmumyyitiHo2o, maxk i Mij@cHapodHoz2o npasa.
A6u scebiuHo docaidoumu 2eHe3uc NoOHsImmsl, CNieCmMaes.1eHo
tiozo icmopirn suHukHeHHs ma gyHKyii. Ha ocHosi aHanizy
asmop nponoHye poboye 8U3HA4eHHs KOHCmumyyitiHoi
idenHmuyuHocmi 045 HacmynHux docaidceHs.

Kawuoei caoea: idenmuynicms, KoHcmumyyitina
idenmuyHicmb, KOHCMUMYYioOHAI3M, KOHCMUMYyitiHutl
/100, opeaHu KoHcmumyyitiHoi topucdukyii, Konmp-aimimu,
sA0po KoHcmumyuyii.



AKTyaJIhHiCTb gociaimkenHa. Y XX croJiTTi
CIJIECK iHTepecy [0 BUBYEHHS, 3/aBajocb 6OW,
LiIKOBUTO $iIocOGCHKOro MOHATTS «iJIeHTUYHOCTI»
OyB CHpUYMHEHUM HacaMmIepe[, aKTUBHUM PO3BUT-
KOM IICUXOJIOTII Ta iHAMBIiAyaJli3ali€l0 CyCHiJbCTBa,
cnpo6i 36eperTty BJacHe «f» npu ofHOYAaCHOMY OYH-
Ti Mac. 3 4acOM KOHLeMNLif ileHTUYHOCTI NIPOHUKIA
y BCi CycHiJIbCTBO3HaBYi HayKH, 30KpeMa i IpaBo-
3HaBcTBO. Clipusa IjboMy U Bce 6ijblla iMIJIeMeH-
Tallid HaJHaLllOHaJbHOrO0 NpaBa Ta NPOHHUKHEHHS
Horo y coepu, AKi paHillle pery/J0BaJKCh JIUIIE BHY-
TpilHiM 3akoHoaBcTBOM. KoHcTUTY1iliHA ifeHTHY-
HICTb fIK cipoba 36epertu Jep:xaBHe «f» cynpoTu
NprYMaTy MiXHapOAHHUX aKTiB (He AMBHO, L0 Taka
norpeba BUHHUKJIA HacamiepeJ B EBpomneicbKoMy
Coro3i) e 3 80-uX PpoKiB MUHYJIOT'O CTOJITTS MOYH-
Hae dirypyBaTu ik aprymeHT. [lonpu moBijibHY iM-
IJIEMEHTALiI0 B JOKTPUHY Ta BHYTPIillIHI HOpMAaTHUB-
HO-NPaBOBi aKTHU KOHLENLil KOHCTUTYLiHHOI ifeHTHY-
HOCTI, 1M NMOHATTAM BCe YacTillle ONepyITh OpraHu
KOHCTUTYLiNHOI pucauknii Ta Cys EBponerncbKoro
Coto3y. BHacnifok 1poro, Xxod MOTHBYBaJIbHI 4aCTH-
HU pillleHb LJUX OpPraHiB 4acTO ONUparTbCA Ha KOH-
CTUTYIilHY iIEHTUYHICTb, EAHOCTI Hi CTOCOBHO 3Mic-
TOBHOTO HAallOBHEHHSI BKa3aHOT'O NOHATTS, Hi HaBiTh
II0JI0 CHiJILHOrO MiZIXOAYy A0 MOLIYKY HWOro BU3Ha-
YeHHd Bce Lie HeMae. He cnpuse BupileHHIO cuTya-
Lil i mneBHOI Mipol0 MOJIITUYHA, FeONnoJIiITUYHA 1 Ha-
BiTh reorpadiyHa 3yMOBJIEHICTb 03HAK, SIKi € ejleMeH-
TaMW KOHCTUTYLiNHOI ileHTH4YHOoCTi. HaToMicTh Ta-
Ke BU3HAUYeHHs rOCTPO HeoOXiiHe /AJis 3an00iraHHsA
3JIOB)KMBAaHHAM 3MiCTOM L}bOTO HEOJAHO3HAYHOTO M0~
KM [TOHATTS Ta BUKOPUCTAHHS MOro sIK BUIIPaBJJaHHSA
MOpyLIeHHA HOPM MiXHapoAHOTro npasa. BogHouac
BKpall BaX/IMBO, 106U 111 po60Ta Besacs He B KOH-
TEKCTi BUCHAXJIUBOI'O INOIUYyKY €JWHO NpPaBUJIbHOI
MMOCAiJOBHOCTI 6araTo3HaYHMX CJiB, a IIJIIXOM METO-
JUYHOTO BUPOOJIEHHS] OJJHAKOBOI'O PO3yMiHHS CyT-
HICHOT0 3MiCTy KOMIIJIEKCHOI IIpaBOBOI KaTeropii KoH-
CTUTYL[iNHOI i]eHTUYHOCTI.

CraH gociigXeHHd. BusHauHMMU fOCaiIHUKA-
MU MOHATTSA IJEHTUYHOCTI B Pi3HUX rajly34X HayKu
€ Opren l'abepmac, 3urmynt ®@poiiz, Epik Epikcos,
EHToHi CMmiT, MoHTCepparT ['i6epHay, [xeliMmc Mapcia.
[TOHATTS KOHCTUTYLiHHOI iAEHTUYHOCTI JOCTiIXKYy-
BaJiu l'epi [Ixxeiiko6coH, Makiki PozeHdenba, [T'eTpo
daparyHa, I'epxapj BaH zep lllud, Boitex Cagypcki,
1

disocopchbKU eHIMK/IOTIeIMYHUH CIOBHUK : eHLMKJoTeAiss / HAH
Ykpainy, [H-T dpinocodii im. I. C. CkoBopoau ; rosios. pex. B. I. lllun-
kapyk. — KuiB : A6puc, 2002. — C. 23.
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Joxopmx @uetyep Towo. OJHAK KOHCTUTYLiMHA
iIeHTUYHICTb — KaTeropis, mMpsAMo MOB’A3aHa 3 0COo-
OJIMBOCTSAMU KOXKHOI Jep)KaBH i 3yMOBJIEHAa HHUMH,
TOMY BJIaCHe YKpalHCbKe JOCJIiP)KEHHS € KPUTUYHO
HeOoOXiJHUM.

ITocTaHoBKa 3aBAaHHsA. MeTol0 Iji€l cTaTTi €
cnpoba ysarajibHeHHs NMiAXoZAiB 0 BU3HAUYEHHs I10-
HATTSA i@HTUYHOCTI B3araJji i KOHCTUTYLiHHO]I ifjeH-
THUYHOCTI 30KpeMa Ta Ha OCHOBI LIbOT0 aHasi3y ¢pop-
MyJIIOBaHHSI BJIACHOIO pO60YOro BHU3HAYEHHS [Ji
NO/,a/IbLIIMX HAYKOBUX NOIIYKiB.

OcHoBHMUI BUKaaA, Tpy/iHOILi y BU3HAYEHHI I10-
HATTSA «KOHCTUTYIilHA iIEHTUYHICTb» BUHUKAIOTh
yepes Kijibka Npu4yKH. Hacamnepe/ HeMae ycTasieHoi,
3arajJibHOI /151 BCiX Hayk AediHinii izeHTHYHOCTI, 6a
6isb1e: ii TepMiHOJIOTMIYHO-NOHATTEBE HAalOBHEHHS
3 TOYKHU 30py o¢inocodii, mcuxosorii yu couiosorii
pisHuThca. Hanpukiag, «®PinocodpcbKuil eHLUKJIO-
neJWYHUN CIOBHUK» TiICHO MOB’I3Y€E i/IEHTUYHICTD 3
npoiiecoM ileHTUiKallii, TO6TO BCTAHOBJIEHHS TO-
ToXXHOCTi. OKpiM iHAMBiAYyaNbHOT ileHTUYHOCTI (K
pe3yabTaTy caMoifeHTHdiKaLii), 3rafyeTbCA IPO BU-
JloBYy ileHTUdiKaLil0 K BCTAHOBJIEHHS HaJIEXKHOCTI
iHAYMBiZa 0 MHOXXMHU YU «CiMeHCTBa» iHAUBIiJIB.
BtiM, kpuTepii Takoi ifenTUdikariii 3asexartp Bij ra-
JIy3i 3HaHb: AJI51 TOTO, 11106 CKa3aTH, 110 1110Ch 3a/I11Ia-
€TbCS «TUM CaMHUM» ab0 € «TAKUM CaMHM» , MU IIOBU-
HHI CNiBBIZJHOCUTH CBOi KOHLENTH i KpUTeEpil 3 TUM,
AK OKpeMi JIIOH, JIOJCbKi KOJIEKTUBU Ta YCTAaHOBU
inenTHikyroTh cami ce6e»’. BigTak e BU3HaYeH-
Hf € HAATO y3arajJbHeHUM i aOGCTPaKTHUM, TOMY
NOTpebye KOHKPETUKHA | HaNOBHEHHS: IiJleHTHY-
HICTBb 40T0 4OMYy?

Jo Toro k, y XX CTOJIITTi KaTeropito ileHTU4HOoC-
Ti MoYa/ i BUKOPUCTOBYBATH He Jjulie B ¢isocoodii,
asie ¥ y ncuxoJiorii Ta corjiosiorii. AMepUKaHCbKUH
ncuxosor Epik EpikcoH, aBTOp TepMiHOCHOJIyYeHHS
«KpH3a ileHTUYHOCTi», TOYHHAE 3aCTOCOBYBATH MO-
HATTA IIeHTUYHOCTI 10 coLjiaJIbHUX COiJIbHOT. Hayko-
Bellb BBa)kaB, L0 iJeHTUYHICTb € HACTIJIbKY LIUPO-
KHM Ta CaMOOYeBUAHUM IMOHATTSM, L0 CIPo6U Horo
BU3HA4YEHHS 06MEeXYIOTb PO3yMiHHA: 3 NOIVISALY NCH-
xoJiorii GopMyBaHHS iIEeHTUYHOCTI Nepeabadae mpo-
1[eC OJIHOYACHOTO BimobGparkeHHs i crocTepexxeHHs
(mpouec, o NpoTiKae Ha BCiX piBHAX MCUXIYHOI Ai-
SIIBHOCTI), 3a JIOMOMOTrO00 SIKOTO iH/MBI/| OL[iHIOE ce-
6e 3 TOYKU 30py TOTO, SIK iHIli, Ha KOT0 AYMKY, OIli-
HIOIOTb OT0 B NOPiBHAHHI 3 c06010 i B paMKax 3Ha-
YHUMOI AJsl HUX TUIIOJIOTil, BOJAHOYAC BiH OLIiHIOE X
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CyIKeHHs npo ce6e 3 Tiel xk mo3unil. BigTak izeHTHyY-

HiCTb iHAMBIiJla 6a3yeThCSA HA JABOX O HOYACHUX CIIO-

CTepeXeHHsX: BiJ4yTTi TOTOXHOCTI i3 caMUM 06010,

CaMOTOTOHOCTI 1 HenepepBHOCTI CBOT0 iCHYBaHHA

B 4aci i mpocTopi Ta Ha COPUHHATTI daKTy, [0 TBOI

TOTOXHICTb 1 HelmepepBHICTb BU3HAKOTLCA OTOYYIO-

yuMH. [IpoLec 1e, oTxe, JoKani30BaHUM B spi He

Jivlle iHAUBIyaJbHOI, @ ¥ CYyCNiZIbHOI KyJAbTYpHY, i B

AiMCHOCTI BCTAHOBJIIOE iJ€eHTUYHICTb I|MX [ABOX iZleH-

TUyHocTei?. EpikCcOH MOB’A3ye IpyNoBy iJeHTHY-

HiCTb nlepeAayciM i3 reorpapiyHUMHU Ta iCTOPUIHUMHA

ySABJEHHSIMU (KOJIEKTUBHHH «ero» — IMpOCTip-4ac),

a TaKOX 3 EKOHOMIYHMMH 3aBAAaHHAMHU (KOJEKTHUBHI

KUTTEBI 1isi). OTOTOXHEHHsA cebe 3i CiBTOBapUCT-

BOM ITOYMHae GOpMyBaTHCSA B PAHHbOMY JUTHHCTBI.

ABTopHu Teopii couianbHoi izeHTUYHOCTI [ Tex-
den i /Ixx. TepHep, HATOMICTb, B6aYa/IM CYTh «TI'PYIIO-
Bol ileHTHUdiKallii» B MparHeHHi OLIHUTH MO3UTUBHO
rpymy CBOEI NPUHAJIEKHOCTI, MiJHIMaO4YM y TaKUH cro-
ci6 i cTaTyc rpyny, i BJJacHy caMOOL[iHKYS.

Mo>kHa 3po6UTH BUCHOBOK, 1110 iHAMBiAyaIbHA
ileHTUYHICTD, siKa Oysia mepeHeceHa 3 Kareropii ¢i-
Jiocodii Ta Jioriku — GaKTUYHO SIK TOTOXKHICTh — ¥
IIJIOLMHY NICUXO0JIOT1], Ma€ TaKi OCHOBHI O3HAKU: TATr-
JIicTb y 4aci Ta mpocTopi (oTKe, ii mocTifHicTh), 6€3-
MepepBHICTh Ha yCiX eTamnax po3BUTKY iHAMBiZA Ta
JAUHaMiYHiCTh, BUMara€e caMoycBioMJIeHHs cebe iH-
JUBiZOM, ajle M1 BOJHOYAC BU3HAHHA IHIIMMH 4YJIeHa-
MM CIIJIBHOTH Ti€l CYKYNHOCTI O3HaK, AKi IHAUBIA
HPUIIUCYE caM COOi.

BTiMm, y mponeci po3KpUTTA CKJIaJHOI KaTeropii,
SKill MpUCBsiYeHa CTATTs, Ha piBHI iHAUBija HEOOXi -
HO 3’CyBaTH JUHaMiKy GOpMYyBaHHS iJeHTUYHOCTI
i craaito, Ha skii, ByacHe, ii MoXkHa BBaXkaTu cdop-
MoBaHow. /lxkeliMc Mapcia, kaHaJICbKUH JOCTiJHUK,
JIoornpalboBye Teopito Epika Epikcona i popmyitoe
CIoCco6U JJOCSATHEHHS ileHTUYHOCTI:

e IIOCTYNOBE YCBiJlOMJIeHHs BifjoMocTed mpo ceGe
(im's,, rpoMaAsSIHCTBO, HABUMKHU TOLL0), 1110 PU3BO-
AUTb 10 GOpMyBaHHS 3aKPUTOI YM mepeadacHol
(foreclosed) izenTHU4HOCTI (II0JMHA BXe Ma€
ileHTUYHICTD, aJie e He Po3KpuJa il MOBHICTIO).
JlroaiuHa Mae mosuuiio, ajse WIBUALLE HaB'sI3aHY
6aTbKaMH, Hi>k 06paHy CaMOCTiHHO;

Jpuk I 3. U1eHTUYHOCTB: FOHOCTb U KpU3HC / I IpUKCOH IpUK. —
M. : U3a. rpynna «IIporpecc», 1996. — 344 c. — (BubauoTteka 3apy-
GEKHOU IMICUXOJIOTHH).

[IcuxoJstorisi rpynoBoi iIeHTUYHOCTI: 3aKOHOMIPHOCTI CTaHOBJIEH-
Hs: [MoHorpadis] / [I1. I1. TopHocTaH, O. A. JlimuHcbkKa, JI. . YopHa
Ta iH.]; 3a Hayk. pen. II. Il. TopHocTas; HanioHanbHa akajeMmis
nejaroriyHUX Hayk YKpaiHy, [HCTUTYT conjiajbHOI Ta NOJITUYHOL
ncuxoJsiorii. — K.: Mineniym, 2014. — C. 10-11.

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA

* CaMOCTiiHe NIPUUHSATTS JIIOAUHOIO pillleHb, KUM i
OyTH, siKe 3aHATTSA YM i/leoJIoriyHi CripsiMyBaHHSA
00paTH; el NUIsAX Bese 10 GOpMyBaHHS JIOCATHY-
toi (achieved) izenTnunocri’.

HOpren 'abepmac, oJvH 3 BUSHAYHUX CyYaCHUX
¢dinocodis, akuit focaiiKyBaB peHOMEH iJeHTUYHO-
CTi, TeX, CX0Xe, HaroJIoly€e Ha aMbiBaJIeHTHOCTI Mo-
HATTA: HA UOT0 AYMKY, iIEHTUYHICTb ONHUCYE CHUM-
BOJIIYHY opradizanii «f», ska BUMarae, 3 oJHOTr0
00Ky, YHiBepca/bHOI 3pa3KoBOCTi (60 3akJaZieHa y
CTPYKTypax MpolieciB BUXOBaHHS i BUpillye iHBapi-
aHTHO MOBTOPIOBAHI y MeBHIN KyJbTypi npobsiemu
Jii); 3 iHIoro 60Ky, aBTOHOMHA OpraHisanisa «f» B
»KOAHOMY pasi He BCTaHOBJIIOETbCS 3aKOHOMIpPHO, Ha-
NpPUKJIAJ, K pe3yJbTaT NPUPOJHUX MPOLECIB J0-
pOCJli]_LIaHHHS. OTXe, X04 iIeHTUYHICTb i BTi/II0€ B COOi
HaNGiJIbII TUIOBI 03HAKU T'PYINU 4Yepe3 BUXOBAHHSA
Ta iHiljanito, NpoTe iAeHTUYHICTb PO3BUBAETHCA JU-
HaMi4yHoO, a BiiTak HenepeA6a4yyBaHoO.

MouTceppar l'ibepHay, JoCaifHULA HALiOHAJb-
HOI iIeHTUYHOCTI, 31 CBOro 6OKY CTBEPKYE, 1110 iAeH-
THUYHICTb — Ile BU3HAUYEHHS, iHTepnpeTanis «f», aka
BHU3HA4Ya€ i B COLiaJIbHOMY, i B IICUXOJIOTIYHOMY ac-
NeKTaX, YUM € iHAUBIJ i /e BiH €. ABTOpKa TaKOX Ha-
roJIoulye, 010 iJeHTUYHICTb BWUHUKAE B paMKax
CUCTEMM CoOliaJIbHUX BiJJHOCMH Ta YHBIIeHbé. Jlo-
CAIAHULS MOTOMKYETHCS 3 iTaNiCbKUM HAyKOBLEM
AHTOHIO Menyy4yi, 110 KOXKHA ileHTUYHICTh BUMarae
B3aEMHOI0 BU3HAHHA 3 GOKY iHIIMX, 2 BUKOHABL Ail
MOBHUHHI MaTU CIPUUHATTS HaJIEXKHOCTI, YYTTS TeM-
MopaJibHOI HeNepepBHOCTI 1 3JaTHICTH 4O caMo-
pediekcii, ika }KUBUTb MPOILEC MOCTIHHOTO yTBEP-
JDKEeHHS caMOileHTUYHOCTI iHAuBiAa Ta Horo gude-
peHuiauii Bif inmux’. ®aKTUYHO TakKi MipKyBaHHA
€ CHiB3BYYHHWMMU 3 BULeHABEJAEeHUMH, ajle 3 MO3ULI
COIi0JIOTiI.

BTiM, € cipo6u iHTerpyBaTH 3HaY€HHS iIeHTHY-
HOCTi B €JuHy cucTteMy. «HoBa ¢inocodpcrka eHnu-
KJIONeZiI» MICTUTB, A0 NPUKJIAAy, HACTYIIHE BU3Ha-
YeHHS: «|JeHTUYHICTb — L& KaTeropid coliaJbHO-
ryMaHiTapHUX HayK (mcuxoJiorii, couiasbHoi ¢inoco-
¢ii, KysIbTypHOI aHTpoIoJIorii, coliajJbHOI MCHUX0JI0-
rii To1110), 1[0 3aCTOCOBYETHCA /ISl ONUCY iHAUBIAIB i
I'PYI SIK BiTHOCHO CTiWKHX, «TOTOXXHHUX CAMHUX CO6i»

Marcia J. E. Identity in Adolescence // Handbook of Adolescent
Psychology (Ed. by J. Adelson) / J. E. Marcia — New York : John
Wiley & Sons, 1980. — P. 161.

l'a6epmac 10. [lo pekoHcTpyKLiii icTopuyHoro marepianismy/ Ilep.
3 Him. B. Kynuiina / FOpren l'a6epmac. — KuiB : [lyx i Jlitepa, 2014. —
320 c. — (CyyacHa rymaHiTapHa 6i6s1ioTeka).

['i6epHay M. InenTuuHicTb Hauiil / M. I'i6epnay. — K. : Temnopa,
2012. —C.19.

Melucci, Antonio (1982) L'invenzione del presente: Movimenti,



LijlicHocTel. [A€HTHYHICTb € He BJIACTUBICTIO (TOG-
TO, YAMOCh IPUTAMaHHUM IHJUBIZOBI BiJf camMOro 1no-
4YaTKy), a BiiHoIeHHAM. BoHa dopMyeThCs, 3aKpin-
JIIOETbCS (260, HABNAKK, NepeBU3HAYAETHCS, TPAHC-
dopMy€EThCS) JUIIe B POIIECi coliaibHOT B3aEMOI...
B cTpyKTypi i€ HTUYHOCTI MOXXHA BUJIJIUTH «iHAU-
BiyasibHU» 1 «colliaibHUM» piBHI. fIKI0 MepcoHa-
JIbHA iJEHTUYHICTb € CYKYIHICTIO XapaKTePUCTHK, 110
HaJalTh iHAUBIAY AKICTb YHIKAJBHOCTI, TO COLlia/ib-
Ha igeHTUYHICTH — pe3yabTaT igeHTHOIKaIil (oTO-
TOXXHEHHS) iHJWBiJ]a 3 O4YiKyBaHHSIMH i HOpMaMH
HWOTO COIia/IbHOTO OTOYeHHS. AGCOJIIOTHO PO3/iau-
TH L Ba piBHI ileHTUYHOCTI (IHTepnpeTyo4u nep-
COHAJIbHY K BHYTPILUHIO, a COLjia/IbHY — AK 30BHilI-
HIO) He MOXKHa: ysIBJIeHHS iHJMBifa npo camoro cebe,
COPUMHATI HUM SK WOTO BJIACHI i HeBiAAiNbHI Bif
HOro caMocTi, € 3pelITol pe3yJbTaTOM iHTepiopu-
3anii conjabHUX HOpM». B

OTxe, iJleHTUYHICTb € aTpUOYTUBHOIO XapaKTe-
PUCTHUKOIO, CAMOYCBi/JOMJIEHHSIM cebe SIK LiicHOCTI
03HaK, TOOTO XapaKTepHa Jiulie AJs iHAUBIAIB, Ki €
Cy6’eKTaMHU i caMi NPUNUCYIOTh CO6i 03HAKY, AKi BU-
3HAYalOTh IPHUHAJIEKHICTD A0 CHIJIBHOTH, TPyIH.

BignoBiiHO, rpynoBa 44 KOJIEKTUBHA ijeHTUY-
HiCTb — pajillie HecTilika Ta MeBHOW Mipolo rinore-
THUYHA, OCKIJIbKM € CYKYIHICTIO ileHTU4YHOCTeH iH-
JAUBiZAiB, MpUHaNEXHUX 10 TPyNH (KOJIEKTUBY). BoHa
He Ha/IeX)KUTb aBTOMaTHU4HO iHJMBilaM 3 HACTAHHAM
3pisiocTi YU IHLIOTO eTamy, a pajlle € IpoLecoM ca-
MoycBijoMmeHHA. OZJHaK KOPUCTYIOYUCD JIMILE JpKe-
peJjiaMM 3 ICHUXO0JIOTII YK COLioJIorii, MOXXHa BBECTHU
cebe B oMaHy: 3 pistocoPpchKkoi TOUKU 30DPYy iAE€HTHY-
HICTb HaJIEXXUTb Oy/1b-4OMY i OYAb-KOMY, 30KpeMa 1
0o6’ekTaM, sBullaM, peHOMeHaM, TOTOXKHHUM CaMHUM
co0i, i o cyTi € HisicHicTIO aTpUOYTIB LILOTO 06’EKTA,
sBUIIA, GeHOMeHa.

BiaTak, nepei/1iMo HaTOMICTb /10 aTPUOYTUBHO-
CTi JOCHiPKyBaHOrO BUAY IIeHTUYHOCTi: KOHCTUTY-
niiHoI. YoMy caMe KOHCTUTYLiHHOI? OCKiJIbKY iHAU-
BiZiv 00’€AHYIOTHCSA B CMIJIbHOTY 33 03HAKOIO HasIeX-
HOCTi [0 KOJIEKTUBHOI'O HOCif yCTAaHOBYOI BJaJu
(Hapojy), a KOHCTUTYIisl € aKTOM I[iel ycTaHOBYO{
BaaAu? OcKiNbKY, K 1 y BUNAAKY iHIIUX TPYNOBUX
ileHTUYHOCTEH, YieHU L€l rpyny MOJiNSI0Th CliJib-
Hi [iHHOCT] (KOHCTUTYLiiHI) i BHYTpIilIHBO OTOTOX-
HIOIOTb cebe 3 rpynot (Hapogom)? Yu ijeTbcsa npo
ileHTUYHICTb BJIaCHe KOHCTHUTYLii (B meBHOMYy Me-
TapOpPUYHOMY CEHCi, OCKIJIbKM caMoileHTUiKyBaTH

identidt, bisogni individuali. Bologna : II Mulino. — C. 62.
HoBast ¢unocodckas sHuukaonesus: B 4 T. / UH-T dunocodun Poc-
CUICKOH aKa/l. HayK; IJ1. peA. B. C. CTenuH. — 2-e U3/, MCHp. U /101
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cebe KOHCTUTYLiA He Moxke)? UYu pajlie HaeTbcsa Npo
iIEHTUYHICTh KOHCTUTYILiIHOTO Jafy, IKUU peasi-
30BYEThCA Uepes Aiii HapoAy? B TOKTpUHI molupeHi
yci 3 BUIe3a3HAYEHUX TJIyMadyeHb CYTi KOHCTUTY-
LiHoI izeHTUYHOCTI. OfHaK HAYKOBLi NOTO/PKYIOThb-
csl: O3HAaUYeHHH «KOHCTUTYLiHHa» He JJOPiBHIOE Hi ca-
MOMY JIMLIE TeKCTY KOHCTUTYL], Hi aKTyaJIbHUM I10-
JITUYHUM pimeHHAM’,

Mownika [losib3iH, 30kpeMa, mic/s crpo6u 3rpy-
MyBaTH MiJIX0AX 10 PO3YMiHHS KOHCTUTYIIHHOI i/IeH-
TUYHOCTI 3a3HAYa€: He3BaXKal04U Ha BiZiCYyTHICTB yHi-
BepcasibHOrO U yHihiKOBaHOr0 BU3HAYEHHS UM HABITh
eluHO1 chepu 3aCTOCyBaHHS, KOHIENLiA KOHCTUTY-
[[ilHOI iIeHTUYHOCTI Bi/Ipi3HAETHCSA Bif TUX KOHLEN-
il iIEHTUYHOCTI, PO sIKi TOBOPUJIU ABICTi POKIB TO-
My. CbOTO/IHi BOHA TiCHO MOB'si3aHa 3 KOHCTUTYIi€10
MeBHOI Jep:KaBy, sIKa, K NPaBUJIO, CTOCYETbCSI abo
CKOHCTPYHOBAHOI iJeHTUYHOCTiI «A» BiAHOCHO [0
KOHCTHUTYLi, a60 K iIeHTUYHOCTi caMOi KOHCTUTYLI.
BiaTak gocaiiHuLS BUAIISE AT PiI3HUX i1 HE3a/1eXK-
HUX JUCKYPCiB PO KOHCTUTYLiNHY ileHTUYHICTb:

1) To#, o chopMyBaBcs 3 EBpONENCHKOI Mpa-
BOBOI JHUCKYCIi, ika BUHUKJA 4yepe3 M. 2 cT. 4 Jlica-
OOHCBKOI yroJu: KOHCTUTYLiMHA iJeHTUYHICTb SK
KOHTP-JIiMIT BiJ npaBa €C Ta BUNlpaBAaHHA AJis1 HOro
K NOpPYyLIEHHS;

2) To#, 1m0 CTOCYEThCA HalliOHAJbHUX KOHCTH-
TYLiTHUX [[IHHOCTEeU IK KOHCTUTYLilHOI iJeHTU4YHO-
CTi Ta iXHbOI B3aEMO/il 3 MiXKHapOJAHUM MyOJIYHUM
MPaBOM: YM MOXKYTb Lii LIIHHOCTi OyTH BUINpPABAAHHAM
MOpyLIeHHSA HOPM MIXKHapOJHOTrO MpaBa i A0 KOl
Mipd. TyT KOHCTUTYLiMHA ifeHTUYHICTb po3riasja-
€TbCA AK BKa3iBKa Ha CTYIiHb, 0 AKOT0 MiXKHapoz-
Hi opraHy, 30KpeMa Mi>XKHapOJHi CyAuy, IOBUHHI Bpa-
XOBYBaTH BaXKJIMBI HallioHa/IbHI KOHCTUTYL[iMHI HOP-
MM Ta/abo I[iIHHOCTI, TO6TO SIK CKJIaZoBa Teopil cy/o-
BOT'0 CAMOOOMEXKEHHS;

3) Po3yMiHHAI KOHCTUTYLIHHOI iI€HTUYHOCTI K
TOTOXXHOCTI KOHCTUTYLIi caMiil co6i — To6TO, cyTO
HOpMaTHMBHaA KoHLenuis. lle po3ymiHHA 0co06JMBO
noumrpeHe B HiMeuduHi Ta oTpuMasio 3Ha4YHUU M-
NyJIbC y CyZ0Bil NpaKTHULi 3 4aciB 3HaMeHuUTOTrO Jlica-
6oHcbKoro pimeHHsi (BVerfGE 123, 267 — Lisbon
Decision (Lissabon-Urteil)), ske BU3HAYU/I0 KOHCTH-
TYLilHY iJeHTUYHICTb K IOPUANYHY KOHILeNIilo,
110 ONUCYE ALPO HIMeLbKOI KOHCTUTYII, AKe He
MOXe 3a3HaBaTH 3MiH.

4) AG6cTpakTHa JOKTPHHA, 1110 6a3yEThCS Ha B3a-

— M. : Mbicab, 2010.
Sadurski W. European Constitutional Identity? / Wojciech Sadurski
// Sydney Law School Research Paper. — 2006. — N2 6. — C. 2.
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€MO3B’SI3Ky MK HalliOHaJIbHOI TPAJHII€I0 Ta KOH-
cTuTynier. TyT KOHCTUTYLINHA i4eHTUYHICTh PO3y-
Mi€TbCS K 0CO6JIMBA KOJIEKTUBHA i/IeHTUYHICTb Ha-
poAy 4M Halii, [0 TaK0X BUpa)KkeHa, BU3Ha4YeHa YU
cbopMoBaHa KOHCTUTYIIEIO.

5) llop’si3aHa 3 iMMirpalii€to, sika BIJIMBA€ Ha
caMoigeHTudikario Hanii.'?

BigTak yepe3 6araTo3HauyHiCcTh TEPMiHIB y 3apy-
OiKHIN JOKTPUHI KOHCTHUTYIIHHOTO IIpaBa CKJIAJUCh
I[iJIKOM BiIMiHHI NiX0AX 0 BU3HAYEHHS MOHSTTS.
[To3uuii ABOX HaWBiZOMIIMX JOCHIJHUKIB KOHCTH-
TyLilHoi ifleHTUYHOCTI — Maiikia Posendennga ta
lepi /lxelikob6coHa posginuauce. Makika PoseHde-
JIbJ], CTBEP/XKYE, 1[0 KOHCTUTYIiHA iIeHTUYHICTh Xa-
paKTepu3ye pajillie 03HAKU KOHCTUTYILi], a He Cy6'eK-
Ta BJaJd. 3a MOro Teopi€lo, BiAMOBiZJHO, KOHCTUTY-
LifiHa ieHTUYHICTD MOoB’A3aHa He TaK 3 HasBHICTIO
KOHCTHUTYIII /1 MeBHOI CIiJIbHOTH, AKa ii 06'€AHYE,
[K 3 Il 3MICTOM, KOHTEKCTOM. BiAnoBiiHO KOHCTUTY-
LilHa ileHTU4HIcTh chopMOBaHaA TEKCTOM MHUCAHOI
KOHCTUTYLii, 0QillilHUM KOHCTUTYLUiMHUM T/IyMa-
YeHHSM Ta CyCNiJILHOIO KyJLTYpolo 3arajsom’,

lepi /I>keHAKOOGCOH, HATOMICTbh, CTBEP/KYE: KOH-
CTUTYIiHA iIEHTUYHICTb € 3HapAJAAM aHaJji3y i
OMUCY KOHCTUTYLIHHOTO PO3BUTKY. BiiTak KOHCTU-
TyLiHHa i€HTUYHICTb HEe 0OMEXY€ETbCA KOHCTHUTY-
Li€r0 i JOKTPHUHOIO, a BKJIIOYAE B cebe ¥ MOMITUYHI
pimennsals

€ ¥ iHWIi anbTepHaTUBHI NigX0AH, sIKi aKleH-
TYIOTb Ha iZleHTUYHOCTI cy6'ekTa npuiHATTA KoHcTH-
TYyLil — HapoAy, BTiM, TeK 3 OKpEMUX rajy3eBUX MO-
3unii. Hanpukiaza, Apmin BaH borpaHai Bu3Hauvae
KOHCTUTYLIHHY iJeHTUYHICTb IK CYyKYIIHICTb O3HaK,
AKi XapaKTepU3yKTb HA WPUAUYHO-TTOJITUIHOMY
PiBHI KJ/I104OBI pillleHHA CIHiJIbHOTYU NOPiBHAHO 3 iH-
IIMMU JepKaBaMM, MXKHapOJAHVMMH YU HaJHallioHa-
JbHUMM opranisauniamu'®. ¥V npomy Bu3HaueHHi
MOXXHa CIOCTepiraTu MeBHUM IepeKic aKIeHTy Ha
30BHIIIHbOMY BUMIpi iIEHTUYHOCTI, HATOMICTb NIPO
BHYTPIIlIHI}N Horo BUMip — TO6TO caMoifieHThdiKa-
1[if0 COiJIBHOTH — HApoAy — 3 IeEBHUM KOHCTUTYIil-
HUM JIaJIoM — He 3rafiaHo. OfHak 1ie 04eBHU/IHO, aJpKe
HayKOBellb NpaLl0€ ¥ Tajly3i Mi>XHapOoAHOI0 pasa.

Ha aymky mosabcbkoro gociigHuka Tomaria CioM-

10 polzin M. Constitutional Identity as a Constructed Reality and a
Restless Soul / Monika Polzin. // German law Journal. — 2017. —
Ne7.—P.2-5
Rosenfeld M. The Identity of the Constitutional Subject: Selfhood,
Citizenship, Culture, and Community (Discourses of Law) / Michel
Rosenfeld, 2009. — 344 p.

Jacobsohn G. Constitutional Identity / Gary Jacobsohn, 2010. —
388 p.

KM, Jilep>kaBa Moxke 6yTH izeHTUdiKOBaHa KOHCTUTY-
L[IFTHO 3 /1BOX IEPCIIEKTUB:

1) 3 nepcHeKTUBU BJIACHOI KOHCTHUTYIiMHOI Tpa-
auiii (1o yBaru 6epeThbcs TAMICTb Ta NOBTOPIOBA-
HiCTb (CTasliCcTh) KOHCTUTYLIHHUX pimeHs (B CUIA, 1o
NpUKJIaAy, e HenpsAMi BUGopu npesupeHTa)). Bog-
HOYaC KOHCTUTYLIMHUHI J1aZi, a6y CTaTH «OCOOUCTOIO»
IIEGHTUYHICTIO KOHCTUTYLii, IOBUHEH «yKOPEHUTHUCH»
y CyCHiJIbCTBI, 6yTH alanTOBaHUM /0 Horo ¢pakTud-
HUX MOTpeG;

2) 3 nmepCrneKTHBU BiHOIIEHHS [0 iHITUX KOH-
CTUTYLiMHUX JafiB. TAKMUM YUHOM, aHAJi3yEThCA
«KOHCTHUTYLiiHE OTOYEHHS» Jiep>KaBy i KOro BILJIUB
Ha KOHCTUTYLiHHUNA BUGip (no npuksaajgy, Ha Kon-
ctutynito [loabmi 1921 poky Ta Konctutyuito Yexo-
cioBalbKkoi Pecny6siku 1920 poky Maja 3HaYHHU
BIIMB KoHctuTynis 111 ®panny3bkoi Pecriy6tiku).

g cneuudika KOHCTUTYLIHHOrO Jiay, OTOX,
BKJ/IIOYA€E B cebe He JIMIIE 3acafu Jlep>KaBHOTO yCT-
poto, GopMHU Jiep>KaBHOTO MpPaBJiHHS YU HaBiTh pi-
BeHb €KOHOMIYHOI0 PO3BUTKY, @ ¥ MiXKHApOJHY CH-
Tyallil0 — y4acTb Y M>KHApOJAHUX YU HaZlHALiOHA/Ib-
HUX OpraHisanisfx, MOJiTUYHUX COH3aX, a HacaMlie-
peZ — BIVIMB 3arajlbHUX TeH/EeHIill KOHCTUTYLilHOI
JOKTPHUHH Ha NOJIITUKO-NIPABOBY AYMKY 4epe3 TBOp-
L[iB KOHCTUTYLiI. Tak KOHCTUTYLiA flepKaBU CTa€E O
HOYaCHO YaCTUHOK «KOHCTUTYLIiHMHOI CHOIIBHOTUY i
BiZi3epKasleHHAM LiHHOCTeH Ta 3acaj, BJIAaCTUBUX
JJIl CTBOPEHOT0 Hel KOHCTUTYLilHoro Jaay.

HatowmicTp BipMeHcbKa AociaigHuis AHaiT MaHa-
CSIH NIePeHOCUTDb BUIlle3raJlaHy KOHLEeMNIilo ileHTHY-
HOCTi fIK MCHUXOCOLiaJbHOTO peHOMeHa Ha KOHCTH-
TYLiHHY il€HTUYHICTb, TOGTO NPONOHYE CIPUIAMATH
KOHCTUTYLMHY iJeHTUYHICTb He fIK 0COGJIMBICTB, 110
MepPBUHHO HaJIeXXUTh MEBHIU COLiaJIbHIN cHUCTeMi, a
K crnenudiky, ska popMyeThbCs i TpaHCHOPMYETHCS
SIK pe3yJIbTaT Ccollia/iIbHUX B3aEMOJAIN. Y TOH ke 4ac
BCi HOBOCTBOpPEHI 0COBJIMBOCTI, 30KpeMa U 3arno3uye-
Hi 3 iIHIIIMX CUCTEM, TaKOX CTal0Th 03HAKaMH, 110 BU-
3HA4YalOTh OPUTIHAJBHICTD i IHAUBIAYaJbHICTh AaHOI
CUCTEMH. 3 LIbOr0 HayKOBellb POOUTh BUCHOBOK: KOH-
CTUTYLiMHA e HTUYHICTb XapaKTepU3ye OpUTiHaIb-
HICTB, IHAUBIAYaJbHICTD 1 YHIKAJBbHICT KOHKPETHO-
ro KOHCTUTYL{ilHOro Jaay'>.

13 Armin Von Bogdandy & Stephan Schill, “Overcoming Absolute
Primacy: Respect for National Identity under the Lisbon Treaty”
[2011] (Common Market Law Review N2 48 Kluwer Law Interna-
tional. United Kingdom). — P. 12-13.

M Stomka T. Tozsamosé konstytucyjna Polski Ludowej (zarys prob-
lematyki) / Tomasz Stomka. // Prawo i Polityka. — 2012. — N2 4. —
C.75-76.

15 Manasyan A. (2018) The Idea of Constitutional Identity in the



AGU KpUTHYHO NpoaHai3yBaTHU BHUle3a3Haye-
He 11010 3MiCTOBHOT'O 3Ha4Y€HH MOHATTA KOHCTUTY-
IiiHOI iIeHTUYHOCTI, HeO06XiHO BpaxyBaTH JIBa ac-
NneKTH: 1) BU3HAYeHHS MOHATTS iI€eHTUYHOCTI; 2)
KOJIM i 3 IKOI0 MEeTO0 BUHHUKJIO i 6yJI0 BIPOBa/KeHe
NOHSATTS «KKOHCTUTYLiMHA ileHTUUHICTb»?

[Tepur 3a Bce, y CBiTI MOXHa cniocTepiraT TeH-
JeHLiI0 10 po3MeXXyBaHHA MiXX K/II0Y4OBUMU KOHCTH-
TYLIAHUMU MOJIOXKEHHSAMH, IKMUM HaJA€TbCA CIeLi-
aZIbHUM CTaTyC i fKi TJiyMadyaTbcs K HE3MiHHi, Ta
iHIIMMH, MeHII BaXKJIMBUMH, 3MiHHUMU NPUIIMCAMHU.
Y CHIA, HanpukJaj, e ofHa 3 BaroMUX AOKTPUH
CTPYKTYPH KOHCTUTYLil. BjacHe JOKTpUHA KOHCTH-
TyuifHoi ifeHTUYHOCTI (Verfassung — Identitat) B Hi-
MeY4MHi, Je i 3'siBuJIach, TICHO NOB’si3aHa 3 KaTero-
pi€to «BiuHUX nos0xkeHb» OcHOBHOro 3akoHy. Hapa-
3i 11i He3MiHHI M0JI0’)KEHHS € OCHOBHUM apTyMeHTOM
BCTAHOBJIEHHS KOHTP-JIIMITIB Bifi 3aKkoHoAaBcTBa EC.
[IpoTe BapTo 3rajaTy, 110 s AOKTPHUHA Oysa Blep-
e chopMysiboBaHa y 1928 poui KpUTHUKaMU JAeMO-
kpaTii Kapsiom IlIMiTTOM (IK «iIEHTUYHICTb i KOHTH-
HyiTeT KoHcTuTynil fiK ninicHocti») Ta Kapsiom Bin-
¢biHrepoM (fIK «iI€eHTUYHICTb KOHCTUTYLIHHOI CUCTe-
MU»). JlOKTpUHA 151 TpU3HAYaaach [JJisi BUNPAB/AH-
HS IMIVIIUTHUX MeX [Jis BHeceHHs 3MiH a0 KoH-
crutyuii (Befimapcbka KoHcTuTynist He MicTu/1a Ma-
TepiaJbHUX 06MeKeHb /11l BHeCeHHs 3MiH)e.

[lepBUHHO i 3a LiAAMY, | 32 3HAYEHHAM KOHCTHU-
TYLiMHO iIeHTUYHICTIO0 BBAXKaJMCh HE3MIHHI NO-
JIO’)KeHHSI KOHCTUTYIIii, MoTpeba B 3rajili npo sKi BU-
HUKaJla JiMlle Y pa3i 3arpo3u BHECEHHS Y HUX 3MiH.
BisibuiicTh pilleHb OpraHiB KOHCTUTYLIiHHOI 1Opuc-
JUKL{I, Ie 3ralyeTbCsd KOHCTUTYLiMHA iJeHTUYHICTB,
i 3apa3 BUKOPUCTOBYIOTb 110 KOHIETI[il0 CaMe 3 LIi€l0
MeTom0. K10 paHillle KOHCTUTYIilHA i4eHTUYHICTb
Oy/1a pajlile 3a061>KHUKOM Bij MOJIITUYHOI CBaBOJII,
TO Temnep, KOJIM BUHUK HOBUU THI Cy6'€KTa MiXKHa-
poaHoro npaBa — €C, KoMy Jiep>kaBU 106POBiIbHO
nepejalTb YaCTUHY CyBEPEHITETY, Lie cripoba 3amo-
6irTy HagMipHil Takil nepesauyi (4acTo y pilmieHHAX
OpraHiB KOHCTUTYLiMHOI IOPUCAUKLI], e BUKOPHUC-
TOBYETbCS MOHSATTS KOHCTUTYILIMHOI 1JeHTUYHOCTI,
WeTbCsA NPO BUKJIIOYHI | HEBUKJ/IIOYHI TOBHOBAXKEH-
Hs €C).

TuUM He MeHLI, He MOXXHa 3BOJUTH Iie IIOHATTA
JIYlIe 0 MeTH, JJi KOl BOHO BUKOPUCTOBYETHCH,
TUM I1aye, 110 L4 LiJib MOXKe BiJpi3HATHUCH AK TepU-

Modern Constitutional Thought. Pravo // Zhurnal Vysshey shkoly
ekonomiki. — Ne 3. — P. 96-97 (in English).

Polzin M. Constitutional identity, unconstitutional amendments
and the idea of constituent power: The development of the doctrine
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TOpiaJIbHO, TaK i TeMIIOpaJibHO. TOX MOBEPHIMOCH 10
3araJibHOTO0 BU3HA4YeHHS KOHCTUTYLINHOI ijleHTHu4-
HOCTIi. UM 1Lle CYKyIHicTb aTpUOyTiB GaKTUUHOI KOH-
CTUTYILi], TOOGTO i€ HTUYHICTb KOHCTUTYI? Toai Bak-
JIMBUMMU € KJIIOYOBi HE3MiHHi MMOJI0KeHHS, IKi BUOK-
PEeMJIIOI0Th KOHCTUTYLIIO 3-TIOMIX IHIIUX KOHCTUTY-
Lill Yu MDKHApOAHUX JOKYMeHTIB. UM Bce-Taky KOH-
CTUTYLiMHA iIEHTUYHICTh HEPO3PHBHO MOB’si3aHa i3
Cy6'EKTOM — HApOJOM, AKUU MOKe OYTH OB’ sI3aHUM
3 KOHCTUTYIi€I0 y JIBa CTIOCOGU: AK II TBOpeIlb Ta K
TOH, XTO 3060B’s13aHUH ii JOTpUMyBaTHCh. Taka KOH-
CTUTYLiHA iAeHTUYHICTb pazile GOPMYETbCA TaKOXK
1 Ha OCHOBI CIJIBHUX LIIHHOCTeH, IKi €JHal0OTh Hace-
JIEHHsI B €IUHY CNIIJIBHOTY — HapoJ, IKUM yepe3 KOH-
CTUTYLiI0O TBOPUTD JepKaBy.

Ha >xanb, Hapasi He BUAAETHCS MOXKJIUBHUM I10-
PiBHSIJIbHUY aHaJli3 BU3HAYeHb KOHCTUTYILIMHO] i/leH-
TUYHOCTI YKpalHCbKUX HAYKOBIiB: KaTeropisd BUBYe-
Ha Jjiviie $parMeHTapHoO, 3arajioM B Mexax Ta Ha Ie-
peTHHI IHIIMX KaTeropid — A0 NMpUKAaZAY, KOHCTU-
TYUiAHUX I[iHHOCTeH, AKi L0 ileHTUYHicTh dopMy-
10Tb. OfHAK [0 eBHOI Mipy HAyKOBIi 3 Pi3HUX Jiep-
JKaB MPOSABJATH CX0Ki 6aueHHS CTOCOBHO caMoi CyTi
KOHCTUTYIIHHOI iIEHTUYHOCTI, sIKa, 0 OYJI0 yXe
BiZI3HAY€HO BUIIE, € Y KOXKHOMY OKPEMOMY BUINIAJIKY
yHiKa/JIbHa, ajle 3aKOHOMipHOCTi ¢OpMyBaHHSI KOH-
CTUTYLINHOI ileHTUYHOCTI B YKpaiHi aHa/0Ti4yHi 3a-
raJlbHOCBIiTOBUM TEHEHIIisIM.

BMCHOBKH

[Tonpu pi3Hi migxomu, AuCKypcu Ta OYHKIT
KOHCTUTYLIMHOI ileHTUYHOCTi, HaWbisbll 3arajb-
HOW BHUJA€ETbCsA JediHinisg, Hal6aMXKYa A0 BU3HA-
yeHHa A. BaH borpangi, ogHak cKoperoBaHa 3 IIO-
IIA/ly KOHCTUTYLIMHOIO IpaBa: KOHCTUTYLiKMHA
iIEHTUYHICTL — 1le KOMILJIEKC 0CO6JUBOCTEN KOH-
CTUTYL[iHOTO JIaZly Ta KOHCTUTYLiHHUX I[iHHOCTEN
NeBHOI JiepkaBH, fKi BoJHO4YaC 06'€JHYIOTb TpoMa-
JsIH B OJHY CNIJIBHOTY (HapoJ, Haljilo) Ta BiApisHA-
I0Th 110 Jilep>KaBy (a Tako»X HApo/i, Hallio) Bif iHIIMX
JlepKaB, MXKHApOJHUX | perioHaJbHUX OpraHizaliiy,
HapoJiB cBiTy. BogHOYAaC BakK/IMBO maM’siTaTH, L0
MOHATTA iJeHTUYHOCTI K pe3yJbTaTy CaMOiJleHTH-
¢ikanil y corjorymaniTapHux Haykax Haiuacriue
BXKMBAEThCA Y JBOX TiCHO NlepelleTeHUX BUMipax —
«BHYTpILIHbOMY>» (iHAMBiyaJbHOMY) ¥ «30BHILIHBO-

of constitutional identity in German constitutional law / Monika
Polzin. // International Journal of Constitutional Law. — 2016. —
Ne 14. — C. 411-438.
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My» (coLiaJIbHOMY). A KOHCTUTYIiliHA iIeHTUYHICTb — | 1@HTUYHOCTI, KOHCTUTYLiMHIHN ileHTUYHOCTI pUTa-
KOMIIJIEKCHE TIOHSATTS, IKe, TUM He MeHII, Hal6i/IbII MaHHi 03HaKHU TAIVIOCTI y 4aci Ta NpoCTopi, AUHAMIU-
TSDKIE 710 crnelupiyHOro pi3HOBUAY KOJIEKTHUBHOI HiCTb, camoifeHTHUdiKalli YIeHIB CHiJIbHOTH Ta iX
(rpynoBoi) izeHTHYHOCTI. fIK i po/J0OBOMY MOHATTIO B3a€EMHE BU3HAHHA.
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Cepriit PABIHOBWY

/ npocdbecop kadeapn KOHCTUTYLRHOrO nNpaBa
J1bBIBCbKOrO HaLiOHaNbHOro yHiBepcuTeTy
iMeHi IBaHa ®paHka

Buxiﬂ KHUTH Apyroi moHorpadii Bizomoro ykpa-
i{HCbKOTO KOHCTUTYIioHaJicTa, cyaai KoHcTtuty-
uiiHoro Cyny YkpaiHu y BifcTaBLi MOXHa 6e3 Ie-
peb6isblIeHHs] BiAHECTHU A0 NPUKMETHHUX HAyKOBUX
noAilt ocTaHHBLOTO Yacy. Y cBoOil HOBiM mpaui gocaif-
HUK, IPyHTYIO4YUCh Ha Nli3HaBaJIbHOMY iHCTpyMeHTa-
pii, po3po6roBaHOMY y nonepesHii KHU3i%, BUCBIT-
JIIOE MPOLeC PO3BUTKY NOJITUYHOI KyJbTYPHU JieprKaB-
HOT'O BJIaJlaplOBaHHS IK OCHOBU €BPONENCHKOro KOH-
crutyuioHanisMy. [IpegcrasieHe Ha cy YuTadiB Jo-
caipKeHHs €, 6e3yMOBHO, 11iKaBOI0, OpUTiHAIBHOIO U
I'PYHTOBHOIO CIpo60I0 AATH BiANOBiAb HA MUTAHHSA
Npo AYXOBHI W CBiTOrNsAHI mepegyMOBU [i€BOCTI
KOHCTUTYLiNHUX NPaBOMOPSIKiB.

Y pernieH3oBaHil po60Ti Ha 3acazax JAOMOBHIO-
BAaHOCTI BUKOPUCTOBYIOTbCS HalpallOBaHHS HU3KHU
CYMDKHUX JUCLMILIIH: dinocodcbkoi icTopiorpadii,
Jokcorpadii, couianbHoi ¢inocodii, moaiTu4HOI i 3a-
rajbHOI couioJjiorii, MoJiTUYHOI 1 3arajbHOI icTOpil.
Taki wrpoTa ¥ pi3HOMJIAHOBICTh Mi3HABaJLHOTO iH-
CTPYMEHTApil0 3yMOBJIIOIOTbCA CKJIAJHUM 1 MDXIHUC-
[UIJIIHAPDHUM XapaKTepOM pPO3IJIsiyBaHOI mpobJie-
MaTHUKHU. [Ipy 1bOMy NUTaHHA KyJILTYPOJIOTIi KOHCTH-
TyLiHOro npaBa HabyBalOTh HEe MeHILIe Bard, aHix
NUTAHHS MNOJITUYHOI Ta KOHCTHUTYLINHO-NPaBOBOI
COI1i0JIOT1I.

Y TekcTi MoHorpadii BAa/I0 NOEAHYIOTHCA MO-
JIO)KEHHS] TEOPETUYHOr0 Ta eMIipUYHOrO I'aTYHKY.
YHikanbHI icTOpUYHI AeTasi He TIJIBKY NOJIEryTh
CIPUMHATTSA KHUTH, a U pobaTh I YMTaHHA 3aX0M-
JIOKOYUM. [PYHTOBHICTb i JOCTYIHICTb BUKJIAAY J0K-
TPHUHAJbHUX OCHOB Ta JOKJIAJAHHUU ONKC ICTOPUYHUX
0CO6/IMBOCTEN CTAaHOBJIEHHS i PYHKIIOHYBaHHS €B-
pONEeNChKUX Jlep>KaBHO-NIPAaBOBUX IHCTUTYTIB LO3BO-
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| PELIEH3I

[TIPOTECTAHTCBbKA ETUKA
| BYX KOHCTUTYLIOHATISMY

(PELIEH3I HA MOHOT'PA®IIO B. B. XKV HA
«COL[I0JIOTIA KOHCTUTYL[IXHOTO [TPABAY)!

JISIE CTIOZiBAaTHCS, 1[0 KHUTA
3MO3Ke YBIUTH 10 UHUCIa Xpe-
CTOMATiMHUX K AJIST Mau-
OYTHIX YKpalHCbKUX AepKa-
BOTBOPLIB, TakK i JJd BYe-
HUX-TEOPETHUKIB Ta KOHCTH-
TYLiOHAJIICTiB-IPAKTHUKIB.
ABTOpCbKE pO3yMiHHA
NOHATTA «EBPONENCHKUU
KOHCTUTYLIOHA/Ii3M» OXOII-
JIIOE KOHCTUTYLiMHI JOKTPUHY i NpaBONOPSAAKHU Kpa-
iH He TisnbkK €Bpony, a ¥ CUIA Ta aHIJI0CaKCOHChKUX
KpaiH BecTMiHCcTepchbKOi cucteMu ypsaayBaHHA. Ta-
KUM YMHOM, GaKTUYHO HAETHCSA MPO crenupiuHy «oK-
LU/IeHTa/JIbHY » IOJIITUYHY Y MOJIITUKO-NIPABOBY KYyJlb-
Typy NiBHIYHOAQTJIAaHTUYHOI LUBIIi3aLil.
3BepTarwyuch 0 AOCJIIJPKeHHS OCTaHHbOI, aB-
TOp CIUPAETHCS HAa KOHLENTYyaJbHUNU JOPOGOK Teo-
pii lokanbHUX uBinizanii (A. ToitH6i, O. lllneHruep,
JI. TyminboB Ta iH.). lle Mae Ha MeTi MoKa3aTu, 30Kpe-
Ma, YOMY JJIl OJHUX COLiyMIiB CTAaHOBJIEHHS PEXHU-
MiB J1i6epasibHOI AeMOKpaTii Ta KOHCTUTYLiHHOrO
IPaBONOPSAKY CTAa€ 06’'EKTUBHOI 3aKOHOMIpPHICTIO,
TO/I K B iHIIMX GOPMYIOThCS JIKILIE aBTOPUTAPHI YU
TOTaJ/liTapHi peXXUMH NpaBJIiHHA 3 IICEBAOKOHCTUTY-
iHHUMHU dopMaMu abo X HABITh i 6e3 Hux (c. 11).

LY

cowionorig
KOHCTHTYLIIWHOIO
NPABA

1
:
%

B

1 Jbxysb B. B. Coniosioris koHcTuTyiliHOrO npaBa / B. B. J)kyHb. —
K. : Bug. nim IlOpe, 2018. — KH. 2. CouiokysnbTypHi mijcraBu
€BPOIENCbKOro KOHCTUTYIioHani3My. — 598 c.

Pa6iHoBuy C. I1. CoujasbHi nepeiyMoBU KOHCTUTYLIHHOI JiepiKaB-
HocTi B YKpaiHi: MeTogosoriuHi acnektu jfocuimpkenHs / C. II. Pa-
6iHOBUMY. PereH3ist Ha MoHorpadiro B. /xxyHs «Coujosioriss KoHCTH-
TyuiHoro npasa. TeopeTuko-mMeTo0/10Ti4HI oOcHOBU» // BicHuk
KoncrutyuiiHoro Cyay Ykpainu. — 2016. — Ne 6. — C. 214-218.
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fAx 3ayBaxkye B. B. /I:>kyHb, B OCHOBI OZi/y IO/~
CTBA Ha JIOKaJIbHI I[UBii3alii iexaTh po36iKHOCTI y
coljia/IbHIN MCUX0JI0Tii Pi3HUX CHIJIHOT. 3a JIOTiKOI0
JIOKaJIbHO-1IMBIiJi3alliiiHOI mapaJiIurMu KOXXHOMY CO-
1[iyMy MpUTaMaHHa BJlacHa criendpiuHa nuBinizamii-
Ha MaTpULd — CBOEpPiJHE JyXOBHO-iHTeJeKTyaJlb-
He YTBOPEHHS, 10, HAa AYMKY BYeHOr0, BU3HA4Ya€ He
TiJIbKM crioci6 icCHyBaHHS JI0Jel y colliyMi, a ¥ moJi-
TU4Hi $opMu Takoro icHyBaHHs. JIo CTPYKTYpHU LiU-
BiJli3alniiiHOI MaTpuUIli aBTOPOM BKJIHOYAKOTbhCS MOpa-
JIbHI IIIHHOCTI, NpiopuUTeTHUN IyXOBHUH iJieas Ta co-
miasnpHi iHCcTUTYTH (C. 7). 3MiCTOM >Xe LMBijMi3amiii-
HOI MaTpuL BUCTYIA€ NaHiBHA AYXOBHAa KyJbTypa
couiymy (Tam camo). CBOEO 4eprotlo, 4poM coliajib-
HOI €TUKU K OCHOBU JYXOBHOI KYJBTYpPU COLiyMy
CJIYTye iepapXid OCHOBOIIOJIOKHUX MOpPaJIbHUX LjiH-
HOCTeH, sika 3a6e3Meyye BepXOBEHCTBO MEBHOTO AY-
XOBHOTO iJleasy 260 NPUHIUIY — eTAaTU3MY, KOMYHi-
TapusMy 4M iHAuBiAyasnisamy (c. 8). BiaTak, octaHHI
HabyBalTb AJs1 KOXKHOI JIOKaJIbHOI IMBii3aliil 3a-
caJlHu4e, <MaTpU4YHe» 3Ha4yeHHs.

ABTOp 3a3Hayag, 110 «PiOPUTETHUHN AYXOBHUMN
izeas, mo-nepiie, yoco6/I0BaB IUBIJIi3aI[iHHUN KOJ
COLIiyMy, 110 3YMOBJIIOBAB XapaKTep B3aEMUH MiX
JeprKaBolo, CYyCHIJIbCTBOM | OKpeMUMH IHAUBIZaMU»;
MO-ZpyTre, «CTaBaB BaXKJIMBUM CHUCTEMOYTBOPIOIOYUM
JIPKepeJioM eTOCy CyCIiJibCTBa» (y3arajbHeHol Xxapak-
TEPUCTUKHU JIOKAJIbHOI KyJIbTYPH, BUPQXKeHOI B CHC-
TeMi NaHiBHUX I[IHHOCTeH i HOPM MOBEeAiHKH) Ta «BH-
3HayaB WOro iCTOpUYHY napaJUurmMy po3BUTKY» (TaM
camo). lllo * 0 Teopiil JepKaBHOTO Ta KOHCTUTY-
LilfHOro MpaBa, TO BOHM, SIK BKA3yeTbCA JAaJi, «cTa-
HOBJIATD JiMlle 6i1b1 a60 MeHII BAAJLy IOPUAUYHY
MaTepiaJjizalilo iiel, BYeHb, KOHIeNLil, JOKTPUHHU
i ¢inocodiit», aKi BUHUKAIU Y KOXKHOMY JIOKAJIbHO-
My IMBiJi3aniiHOMYy apeaJsii i 6yJiM opraHiyHO BJac-
THBIi HOTO NMpiopUuTeTHOMY AyXOBHOMY ifeasioBi. To-
My CaMe 3a3HayeHi BUlle iflea/ibHi eJleMeHTH coLjiaJlb-
HOI i MOJIITUYHOI KyJIbTYPH OLIiHIOIOTHCA AK «CIIpaBX-
Hi IyXOBHI JyKepesia KOHCTUTYIiMHOro mpaBay (c. 11).

BuxiZlHUM NOJIO)KeHHAM [OCJAIJ)KeHHA € Te3a,
3riZiHO 3 AKOI0 KOHCTUTYLiMHA Ky/JbTypa AepKaBHO-
ro BJIaJlaplOBaHHA € NOJITUYHUM NPOAYKTOM HOBO-
eBponeicbkoi nuBinizaniiHol MaTpuLi. Y poboTi BU-
OKPEeMJIIOIOTHCS J1Ba TUIM LUBii3alilHUX MaTPHULLb:
HOBOEBpOMNelcbKa Ta €BpasiiicbKa. Ix aHTHTe3a J0-
3BOJISIE 3aIPONOHYBATH NOsICHEHHS 106pe 3HalloMo-
ro Ha MOCTPa/ITHCbKOMY IpocTopi deHOMeHY imiTa-
L[ilHOTO KOHCTUTYLiOHa/Mi3My, MpPUTaMaHHOTroO, 30-
KpeMa, NOJITUYHUM KYJIbTypaM €Bpa3ilCcbKOro LUBi-
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JizaniiHoro apeasny (migposaia 1.1.3). TakuM 4yuHOM,
MOHATTH «CIPaBXHiA KOHCTUTYLiOHAJi3M», «peaJlb-
HUM KOHCTUTYLiOHA/Mi3M» Ta «EBPONENCHbKUN KOH-
CTUTYLiOHAJNI3M» BUABJIAKTBCA NPAKTUYHO TOTOX-
HUMHM 3a CBOIM CMHUCJIOM. HaToMicTh iXHIMU aHTOHI-
MaMHM CIAYTYIOTb KaTeropii «iMiTarniiHoro» U «HoMi-
Ha/IbHOTO» KOHCTHUTYLiOHa/Ii3My, BJIaCTUBOTO JIOKa-
JIbHUM LIMBLIi3alisiM KyJbTypHOTO CXOaY.

MarTepias po3BiJKHA CTPYKTYPOBAHO B TPU CMHUC-
JIoBi 6JI0KH: «BUTOKM €BpOINENCHKOr0 KOHCTUTYLiO-
HaJ/i3My» — iCTOpUYHUH PO3BUTOK HOro ifeosoriy-
HUX Ta COLlia/IbHUX 3acaj, 110 YTBOPUJIMA OCHOBY HO-
BOEBpOINENCHKOI UBiMi3aliiHOI MaTpuLi (po3aia 1);
«CTaHOBJIEHHS KOHCTUTYLiHOI Ky/JIbTYpU Jiep>KaBHO-
ro BJaJlapioBaHHA B EBpomi» — Big dopmMyBaHHS
MPOTOKOHCTUTYIiHHUX MPaBONOPSIKIB 3a A06u Pe-
¢dopmMauii i o 3aBepiieHHsa GopMyBaHHA 3raJlaHol
LMBii3aniiHOl MaTpHULi Ha NepeBaXkHil YacTHHI €B-
pOIEeNChbKOro KOHTUHEHTY Y cepeuHi XX CT. (po3Ain
2). 3pemnrtoto, B po3/iji 3 «PyHjJaMeHTaIbHI 0CHOBU
€BPOINENCHKOT0 KOHCTUTYLIOHA/NI3My» JA€ThCA 3Mic-
TOBA XapaKTepUCTHUKA JIIOAUHOLLEHTPUYHOI Napajiur-
MU €BPONENCHKOTO KOHCTUTYLiOHANI3My, AOKTPUH
BEpPXOBEHCTBa NpPaBa, NPaBHOI ilep>KaBU Ta yCTaHOB-
4yoi BJIQJH, i[4,€0JIOTIYHUX 3acaj, Ta IHCTUTYLiMHUX
dbopm 3jilicHeHHs JibepasbHOI AeMOKpaTii ¥ cydac-
HHUX OpraHisalliiHO-MpaBOBUX 3ac06iB 3abe3eyeH-
HA QYHKIIOHYBaHHSI €BPONENCHKOTO KOHCTHUTYILiO-
HaJ/1i3My.

[Tonpu BUHATKOBE 3HAYEHHS, HaJlaHe B pO6OTi
JYXOBHIN KyJbTypi IK nepeAyMoBi ¥ CKJaJ0OBil Ky-
JITypHU KOHCTUTYLIOHAJIi3My, COPUMMATU aBTOPChb-
KUM migxif gk cyTo ifleayicTUMHUIN 6Yy/10 6U IEBHUM
cnpoueHHAM. Huszka nosiocxkeHb MoHorpadii 3acBia-
4yy€ 3HAYYLIiCTh THUX COLia/IbHUX YMHHUKIB, IKi Ha-
JIeXaTh A0 chepu colianbHOro 6yTTA (MpOAYKTUBHI
cusM, coljasibHi moTpebu Ta iHTepecH, couiajibHi
CTpaTH, po3LIapyBaHHA COL|iyMy, K/J1aCOBlI aHTaroHis-
MU Touo). [[pukMeTHO, 1110 caMe npolecy, sKi Bifo6y-
BalOTbCA B 1ik cdepi, BiJHECEHO B KHHU3i J]0 «3arajib-
HUX JIiHI PO3BUTKY YCiX JIOKaJbHUX LIMBiIi3aliii»
(c.16).0Txe, y JoC/iIXKeHH] 3HAX0JUTh BUKOPHUCTAH-
HS He TiJIbKM ifeasiicTU4yHa coljasbHa ¢pinocodis, a
¥ ni3HaBaJIbHUM apceHaJsl icTOpUYHOro MaTepiasismy.

BoaHouac y nuTaHHI Npo BU3HaYaJlbHi icTopuy-
Hi YUHHUKU GopMyBaHHs GeHOMEHY EBPONENCHKOT0
KOHCTUTYLiOHAJi3My aBTOp CXUJAETbCA pajlie 10
norisaaiB M. BeGepa, anix K. Mapxkca. ¥ ibomy 3B’3-
Ky O0CO6JIMBO LiKaBUMHU € po3Jiaud MoHorpadii, B
AKUX BU3HAETHCHI BUHATKOBE 3HAUYE€HHS JJI1 MOSIBU



dbeHOMeHy €BpONENCHKOT0 KOHCTUTYLiOHAIi3My CO-
LiaJIbHOI €TUKU 3axiJTHOr0 XpPUCTUAHCTBA B II Ipo-
TeCTaHTCbKiM Bepcil. LliikoM B pycsi Be6epiBCbKHUX
MipKyBaHb® nepe6yBa€ CIOCTEpeXeHHs, 3rifHO 3
SIKMM 3araJlbHOX 3aKOHOMIpPHICTIO MOCTYNY KOHCTH-
TynioHasnisMy B €Bpomni cTasio HabaraTo 6i/blI paH-
He GOpMyBaHHS KOHCTUTYLiMHHUX NPaBOMNOPSAAKIB ¥
KpalHaxX IPOTEeCTaHTChKOI CoLia/IbHOI TpaAuLiii, aHD>K
y KaToJuLbKUX KpaiHax: Besnuka Bputanis, CIIA
(kinenp XVII cToniTTss — cepenuna XVIII cTosiTTs);
KpaiHax KaToJuibKol Tpaaunii (kiHenp XIX croiT-
Ts1) (c. 286). ABTOp HAroJIoIye, [0 I}0 3aKOHOMip-
HICTb «BHUpILIAJBHOK MipOK 3yMOBJIEHO THM, II0
NpPOTECTAHTChbKA €TUKA Y 3HAYHO 6ijblIiK Mipi, HiXk
KaTOJIMLIbKa, TPOCAKHYTa JyXOM i NPUHLUIIAMH iH-
JuBiayaniaMy W koHKypeHLii. Taka comjajibHa 0c06-
JIUBICTb MPOTECTAHTU3MY CIIpUsJIA He Jinlle Oiabi
iHTEHCUBHOMY PO3BUTKY KalliTaJiCTHYHUX POpPM roc-
NoJaploBaHHA.., a U MaJja NOTYXHUH NOJITUYHUI
edekT y BUIJIA/ 6iibLI JUHAMIYHOT'O CTAaHOBJIEHHS
MNOJIITUYHOI KYJBTYPU KOHCTUTYILiOHA/Mi3My» (TaMm
caMmo).

AKLIeHTYETbCH, 1[0 CaMe MPOTEeCTaHTChbKi coLji-
JIbHI TpaAuLil CIpUAIU «JUHAMIYHOMY CTAaHOBJIEH-
HIO IHCTUTYTIB pOMaZiIHCBbKOI caMoopraHisalii cyc-
ninbcTBa, GOPMYyBaHHIO MeXaHi3MiB NMiJ3BITHOCTI fep-
»KaBHOI BJIa/|1 CYCHiJIbCTBY Ta ePeKTHUBHIN 0XOpOHi
npaB JIOAWHH... CaMe TOMYy B iXHbOMY COL|ia/IbHOMY
cepeOBHUILI KOHCTUTYLiMHA KyJbTypa AepKaBHOIO
BJIaJlapl0BaHHS CTAaHOBWJIA OpraHiyHy 4acTUHY 3a-
rajlbHOI KyJIbTYpPH CYCIIJIbCTBA, a ifjel KOHCTUTYLio-
HaJ/li3My CTaJIM He JIMLIe AAPOM IaHiBHOI OJIiTUYHOI
KYJIbTYPH, a ¥ Y3BUYAIIUCh y MOJITUYHINA NpaKTHLI»
(c. 287). TyT ke, 10NIpaBAa, BKA3yETbCS Ha MeBHI
BUHSITKM i3 MO3HaueHOI MOJITUKO-pesiriiHol 3ako-
HOMipHOCTI, sika B icTopil He O6yna «1ijJKOoM yHiBep-
CaJIbHOIO», OCKIJIBKY 11 IPOSIBU 3aJieaJlu TaKOX Bif
Jil IHIIKX, 30KpeMa i TaJIbMyH4HUX, KIIPOTUKOHCTHU-
TYLiHHUX» YUHHUKIB. Tak, HAapUKJIaJ, y JIIOTepaH-
cbkil [lpyccii HUMM cTanu «peaKLiMHUU KOHCepBa-
THU3M 3eMeJIbHOI apUCTOKpaTii, MijiiTapusMm i arpe-
CUBHMH HalioHa/i3M» (TaM camo).

Bu3Ha4YM KOHCTUTYTHBHE 3HAYEHHS peJIirii-
HOI collia/IbHOI eTUKH, aBTOp MOoHorpadii He BUCTY-
nae NpU6iYHUKOM MOJIITUYHOI ifjeo.10rii KJepuKaJis-
My, fIKa 006C/IyroByBaJja iHTepecu NaHiBHUX BepCTB
deopanizmy i y XVIII — nepiit nosoBuHi XIX cTo-
JIITTSl aKTUBHO NPOTHUCTOsL/Ia JIibepaJbHUM 3acajiaM
NPOCBITHULTBA — OCHOBaM €BPOINENHCbKUX KOHCTH-
TYLiiHUX npaBonopsaakis (c. 192). 3romoM, oJiHaK,

YACOITIMC 4 / 2018

| PELIEH3II

NpPOTECTAaHTCbKUU KJIepUKaJi3M 3a3HaB MOJiTUYHOI
€BOJIIOIIi], 1110 TPOSIBUJIOCH Y MOSABI JibepasibHOI Ta
AHTPOMOLIEHTPUYHOI MPOTECTAHTChKOI TeoJiorii. Ca-
Me TaKa «eMaHcumnanisi JibepaJbHUMU Te0J0TaMH
JIIJVHY J103BOJIMJIA M 6e3 3aliBUX NIp06JIeM CPUK-
MaTH | NOLIUPIOBATH ifel KOHCTUTYLiOHaNI3MYy, Ji-
6epasibHOI JIeMOKpaTii Ta MOJIITUYHOI KOHKYpeHIIii»
(c. 248). HaToMicTb KaToJHUILbKIN conia/bHIM eTHII
JlOBeJIOCh MPOUTH CKIaZHY TpaHcpopMalito Ha -
Xy [0 BUMYLIEHOTr0 BU3HaHHA y XX cTopivyi Jibepa-
JIbHO-IEMOKPATUYHUX 3aca/] EBPONENChKOI MoJIiTHY-
HOI Ky/ZIbTypH. TaKUM YMHOM, MiXK JyXOBHUMH Ilepej-
YyMOBaMHU BUHUKHEHHS HOBOEBPONEUCHKOI MOJIITHY-
HOI KyJIbTYypH, 3 OAHOT'0 60Ky, Ta il BU3HAYaJIbHUMH
CTPYKTYPHUMU eJleMeHTaMH, 3 iHIIoro GOKY, icCHye
MeBHA Hanpyra. AJpKe, IONPU BUHATKOBY iCTOPUYHY
3HAYYILiCTh IPOTECTAaHTCbKOI €TUKH [iJI1 BHHUKHEH-
HSl €BponeNchKol LuBii3anifiHol MaTpuLi, came ce-
KyJISIpU3M Ta Jiibepasi3M, a He OpTOLOKCAaJbHUH KJle-
pUKaJi3M YTBOPUJIU i1€0JIOTIYHUN QyHAAMEHT €B-
pONEeNChKOro KOHCTUTYLiOHAI3MY.

Pozgin 2.3 gociigkeHHs NpUCBSIYEHUH JIeTiTU-
MyBaJIbHIA QYHKILII NOJITUYHUX ifeosoriH, fKi, gK
LIJIKOM CIpaBeJJIMBO HAaroJIOWIYETbCH, «3aBXAHU
Oy/1M clipsiMOBaHi Ha 06CJAYTOBYBaHHS MOTPeO Ta iH-
TepeciB NNeBHUX KJIACIB, IPOIAPKIB i CTpaT CyCIijib-
ctBa» (c. 183). ChoroaHi, B yMoBaxX BTPATH KJIACOBHUM
MiAX0L0M y CyCHIJIbCTBO3HABCTBI CBOEI BUMYLIEHOL
NONYJAPHOCTI, 3HAUyLIMM BUJAETbCS HAroJoc Ha
TOMYy, L0 «CaMe IMOJIITUYHA iZleosorid npasas4ux
K/dcie Ta iXHe pO3yMiHHA CIpaBeAJIMBOCTI BU3HaAYa-
I0Tb KOHTYPHU Jlep>KaBHUIIbKOTO i mpaBoBOro 6ysiB-
HUITBa» (TaM camo, KypcuB Hanr. — C. P).

Be/ibMU BaXK/IMBOIO € Te3a PO NpUTaMaHHY Io-
JIITUYHUM i/leoJiorisiM MpaBOBY HOPMATUBHICTb. Afl-
Ke «Oy/ib-IKUH Jlep>KaBHUH JIaJl i TOJITUYHUHN pexuM
36epiraloTh CBOI XUTTECIPOMOXKHICTh Ta e(peKTHUB-
HiCTb, IOKU GiJbIIiCTh couiyMy (a6o Horo akTHUBHa
YacTHHA) MO/IiJII€ OCHOBHI iZileosioreMu NnpaBisiuux
Kis1 KpaiHu i 36epirae Bipy B iXHI0 3aKOHHICTb, parfi-
OHaJIbHiCTb i cnpaBeguBicTh» (c. 184-185). Ilpu-
BepTa€E yBary TBepJKeHHs, fKe, Ha Hall NorJs/, Ta-
KOX JJ006pe y3roJKy€eThCe i3 fo6pe BiJOMUMHU NOCTY-
JlaTaMU npo 6asuc i HafO0yAOBY: «MOJITUYHI ifeos0-
ril MOIJIM BUKOHYBATH CBOIO JIETITUMYyBaJIbHY QYHK-
1[if0 JIULIEe TOJi, KOJW NPaBJASAYMU MOJITUYHUN KJIAC,
iHTepecHu sIKOro o6cayroByBasia BiAinoBigHa ifeoso-
ris, BUABJIABCA 3JaTHUM NPUCTOCOBYBATH Il OCHOBI

3 Be6Gep M. [IpoTecTaHTChKa eTHKa i AyX Kamitanismy / M. Be6ep.
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iZeosioreMu JI0 MOCTiHHO 3MiHIOBAaHMX COLiaJbHUX
YMOB Ta aKTyaJIbHUX MOJITUYHUX BUKJIHUKIB I TAKUM
YUHOM OO'€JJHYBATH IiJi CBOIM BIJIMBOM OCHOBHY
YaCTHHY aKTHBHOTO CyclijbcTBa» (c. 191).

3Bizcy BxKe ynTadyeBi MoHOrpadii 6yze, MabyTh,
JlOBOJII HeCKJaJHO 3pOOUTU [JJisl cebe BHCHOBOK
MO Te, 1110 ¥ caM KOHCTUTYLiOHa/i3M, IPUHAWMHI B
MeBHOMY CEHCi, TaK0X MOXe pO3IIsAaTUCS sK Jibe-
paJIbHO-ZleMOKpaTU4YHa IpaBOBa ileoJioris, gKa, BiJ-
TaK, TeX CIPsIMOBaHA Ha 06CJAYyroByBaHHS JIOKOPiH-
HUX IHTepeciB NpaBJA4YMX KJ/ACIB I LIJIKOM IEeBHUX
coliasbHUX cua. JlogaMo, 1o, Xoya ¥ MaHiBHI coli-
aJIbHi BepCTBY, iHTepecH IKUX CbOT0/HI 06CIyroBye
JlibepasibHO-ZIEMOKpPATUYHA i/1e0JI0Tisl, TPSIMO B po-
60Ti He Ha3BaHi, caMe 3MicTOBAa KOHKpeTH3allisl IIUX
iHTepeciB # ineHTUiKalig rpyn ix HOCIIB A03BOJISIE
BUSIBUTH JiMCHe collia/ibHe MPU3HAYEHHS, 110 KOTO
BiZirparoTh Ha NMPAKTHULI 'YMaHICTUYHI ieo0reMu
JIIOJACBKOI TiZHOCTI Ta JIIOACHKUX IpaB, BEpXOBEH-
CTBa [IpaBa i leMoKparTil.

[TosriTuyHi izeosorii TicHo MoB’dA3aHi i3 «aiaek-
THUKOI0 EBPOINENCHKOro NPaBOpPO3yMiHHsA». 3BepTato-
YUCh [0 OCTAaHHBOI B pO3AiJi 2.2, aBTOp HaMaraeTb-
cs1 OOIPYHTYBATH Te3y MPO KJYOBY POJb AJis CTa-
HOBJIEHHA! KyJIbTYPU KOHCTHUTYIiOHaJ/li3My IOCHATy-
pasticTU4yHOTO MigX0AY, ¥ 3B’A3KY i3 UMM B Hifpo3i-
Ji 2.2.4 onUCyeTHCA NMOJ0JaHHS IPUJUYHOTO N03U-
THBI3MY Y CBiIOMOCTi HapoAiB €BpPOMENCbKUX KpaiH.
I3 Takoio Te3010, OJHAK, CKJAJHO NOTOAUTHUCH. Ilo-
nepile, 3 OIVIAAY Ha UUKJ/IIYHUMN XapakTep 3MiH y na-
HiBHUX THUIIaX NPaBOPO3yMiHH4, a, NO-ApyTe, 3 ypaxy-
BaHHAM IHCTPYMEHTA/IbHOIO COLia/IbHO-NIOJIITUYHO-
ro 3Ha4yeHHs, 10 M0ro BiJlirpaloTh pi3Hi TUIU PaBo-
pO3yMiHHS Ha pi3HUX eTalax CyCIiJIbHOTO PO3BUTKY
B YMOBaxX 3MiH NOJIITUYHUX pexKUMiB. ToMy HaBps/]
YU CJIYIIHUM 0yJ10 64 anoJiIoreTUYHe MiJJHECEHHS O/
HOTO THINY NPaBOPO3yMiHHA i3 0JJHOYAaCHUM MPOTH-
CTaBJIEHHSIM MOTO {HIIWM THIIAM, 0 40T, 34A€ThCH,
CXUJISIETBCSA aBTOP.

Cboro/iHi BeGepiBChKi Ta «JI0KaJbHO-IMBIIi3a-
L[iliHi» MipKyBaHHS PO COLIOKY/JBTYPHI nepeaymo-

YKPATHCBKHMM YACOITUC KOHCTUTYLIMHOTO TTPABA

BU GOpPMYBaHHS €BPONENCHKOr0 KOHCTUTYILiOHAIi3-
My NOPOPKYIOTb NMUTAHHA TAKOX i1 NP0 JOJI0 KOH-
CTUTYLiOHaJIi3My B YKpaiHi. KitoyoBow TyT € mpo6-
JieMa CIiBBiIHOLLEHHS y NpoLeci BAHUKHEHHS TaKUX
nepeayMoOB 1MBUIi3aniiHO YHiIKa/IbHOrO i3 IMBii3a-
L[il{HO Bce3arajibHUM. A/kKe po3yMiHHSI HEIIOBTOPHO-
CTi NO€HAHHA KYJbTYPHUX Ta EKOHOMIYHUX YUHHU-
KiB y CychoiJIbcTBaxX 3axiAHOI NOJIITUKO-IIPaBOBOI
TpaZULil MOXe 3MeHIIYBaTHU ONTUMI3M ILIOAO 4Yacy
BUTBOpPEHHS Ha HallMUX TepeHax IOJIITUYHOI U mpa-
BOBOI KyJIbTYPH CIIPABXHbOT0 KOHCTUTYL[iIOHAJI3MY.
Cepef icTopu4yHO npejcTaBJeHUX B YKpaiHi Ayx0B-
HUX Tedill JOBOAWUTHCS KOHCTATyBaTHU BiIHOCHO He-
3HayHy YaCTHUHY TUX cneluiuHUX coljaibHO-eTHY-
HUX KOMIIOHEHTIB, §IKi, 3TiZIHO 3 KOHIemnIli€elo BeGepa,
COPUYUHUJIKCS [0 PO3BUTKY K PMHKOBOTO KalliTa-
JIi3My, TaK i TaKHUX, 110 KOPeJThb i3 HUM, 3acaji €B-
pOIEeNChKOro KOHCTUTYLiOHA/i3MY.

MoHorpadisi CHOHyKae TakoX i 40 iHIIUX, 6iJbIl
3araJIbHUX po3MipKoBYBaHb. Tak, 30KpeMa, HUHI Ha
NOPSAKY JIeHHOMY BXe TepebyBa€ MUTaHHS NPo Mali-
OYTHE €BpoOMNeNCchbKOi JIOKaJIbHOI IMBiji3allii, «MaT-
pU4Hi» I[iHHOCTI sIKOi HUHI mifa0ThcsA Halcepilos-
HIiIIUM BUMPOGYBAHHSAM. A 3TiIHO 3 KYJIbTYPHO-II1Bi-
Jli3aliiiHO0 NapaJAUrMol, JoKa/lbHi LMBiIi3aLii (abo
K, 3a O. lllneHrsiepoM, «KyJAbTYpU») MalOThb BJaCHI
LMKJ/IM 3apO/DKEeHHs, PO3BUTKY i 3aHenafy, nic/is 4o-
ro 3HUKaIOTh 3 iCTOpUYHOI apeHU. BUHUKaOTL nu-
TaHHA U PO Te, YU MOXKJIMBO BUILJIEKATH IHAUBiAya-
JIICTUYHY COLjiaJIbHY eTUKY Yy LUBLIi3anii «He3axij-
HOro», a60 «3MimaHoro» Tuny? Yu MoxyTb icHyr0u4i
JIOKaJIbHI KyJIbTYpH 3MiHIOBAaTH BJIACHY L|MBiIi3alil-
Hy MaTpHULIO Ta iJeHTUYHICTB? 3a AKUX yMOB €BpPO-
NelCbKUN KOHCTUTYILiOHATI3M MOXKe OYTH YCHilllHO
IlepeHeceH0 Ha MOCTCOLiaJiCTUYHHUI KyJbTypHUH
rpyHT? CnosiBaeMock, 10 BifgnoBifi Ha ui Ta iHuIi
MUTaHHS 3MOXeMO JIOBiZJaTHCh i3 MalOYTHIX KHUT
LbOTO HelepeciuHOro BUAAHHS, siKe, 63 CyMHiBY, He
3a/IMIIUTHCA HENOMiYeHUM NpaBO3HABLSAMU Ta BCi-
Ma Y”TayaMy, Hebalgy>KMMHU [0 YKpaiHCbKOr0 KOH-
CTUTYLiOHaIi3My — Cy4acHOTo ¥ Mall6yTHHOTO.



BAPABALLI HOpiK, YkpaiHa
npocecop, LOKTOP FPUOMUHNX HaYK,
uneH-KopecnoHaeHT HauioHansHoi
aKafeMmii NpaBoBMx HayK Ykpaiu,

HY «XapkiBcbka topuapyHa akapemis»

bapoH Anppe AJIEH, benbris

MoYecHuU1 NPoecop, AOKTOP OPUAMHHUX
Hayk, cyaas KoHcturyuinHoro cygy benbrii,
noyecHui Mpesupent KoHcTuTywiMHoro
cyny benbrii, noyecHuit npodpecop
KOHCTMTYLMHOrO MpaBa yHiBepcuTeTy
KU Leuven, noyecHui cekpetap Papu
Minictpis benbrii, cyaas ad hoc ECIMJ1

BOPUCJIABCbKA OneHa, YkpaiHa
AOLLEHT, KaHAMAAT FOPUAMIHMX HaYK,
JIbBiBCbKMI HaLOHaMNbHHUIM YHIBEPCUTET
imeHi [saHa Mparka (ronosHWiM pepakTop)

BOPUCJTABCbKMM Nio6ommp, Ykpaira
[OLLEHT, KaHOMAAT FOPUAMYHUX HaYK,
JIbBIBCbKMI HaLLiOHAMbHHI yHIBEPCUTET

imeHi [BaHa MpaHka, uneH KoHcTuTyLiiHOI

Komicii

BEK Minow, Asctpis

npodecop, IHcTUTYT NpaBoBoi Ta
KOHCTUTYLMHOI icTopil BigeHcbkoro
YHIBEPCHTETY, MOCTIMHWM CriBPOBITHMK
[HCTUTYTY rymaHiTapHUX HayK

IPULLLYK OkcaHa, YkpaiHa
npodecop, LOKTOP FOPUAMIHKX HaYK,
JIbBIBCbKMI HaLLiOHAMbHHI yHIBEPCUTET
imeHi IBaHa PpaHka

I'YBEP Metep Mixaenb, HimeyumnHa
npodecop, YHisepcuter Jloggira
MakcuminiaHa, MioHxeH, cyaas
PepepansHoro KoHctuTyLiHOrO cymy

I'YPAJIb Maeno, Ykpaixa

npocecop, LOKTOP FOPMANIHMX HAYK,
JIbBIBCBKMIM HaLOHaMbHHIM YHIBEPCUTET
imeHi IBaHa MpaHka
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FPAHAT Mupocnas, Monbla
npodpecop, YHiBepcuteT kapamnHana
LLIrechaHa BuwmHcbkoro, BapLuasa,
cyaas KonctutyuirHoro tpubyHany
Pecny6bniku MonbLua y BigcTasui

. EKXAPAT Kwwwwrod, MonbLua

npodecop, BOKTOP HayK,
AeKaH [HoropoHLOro oPHUANHHOrO
Pakynbtety i ApMminictpayii y Heluysi

. XAJIMAC [enntoc, Jiutea

npodecop, IHCTUTYT MiXkHapogHoro
Ta EBPOMENCHKOro npasa, BinbHrocbKui
YHIBEPCHTET, CYAAs | ronoBa
KoHctutyuinHoro cypy Jiueu

. KAPPACKO Tin6ept Mon, CLLIA

npodecop, YHisepcutet Yinnemir,
Operon, CLLA

. KO3FOBPA Mukona, Ykpaita

npochecop, LOKTOP FOPUAMUHMX HaYK,
HY «Kueso-MorunsHcbka akagemis»,
uneH-KopecnoHpeHT HaujioHanbHol
aKapeMii NpaBoBuX HayK YKpaiHu,
AIMCHMA uneH AKapeMil MoNiTUHMX HayK
Ykpaitu, cyaas KoHcturyuiHoro cyay
Ykpaihu y BigcTaBLi

. KOJIICHMK Biktop, YkpaiHa

npocecop, LOKTOP FPUOMUHNX HaYK,
uneH-KopecnoHAeHT HauioHansHoi
aKafeMmii NpaBoBMx Hayk YKpaiu,

HY «XapkiBcbka topupapyHa akapemis»,
cynns KonctutyuirHoro Cyay Ykpaitu

. KOCOBWM Biranin, Ykpaina

npocecop, LOKTOP FOPMAMIHMX HAYK,
JIbBIBCbKMI HaLOHaMbHHIM YHIBEPCUTET
imeHi IBaHa PpaHka

. KPYCSHH Anxenika, YkpaiHa

npodecop, AOKTOP FOPUAMYHUX HAYK,
HY «Opecbka topuamyHa akapemis»

. MEJIbHVK Mukona, YkpaiHa

npodecop, LOKTOP HOPUEMHUHNX HaYK,
cynns KonctutyuinHoro Cyay Ykpaitu
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MILLMHA Haranis, YkpaiHa
npodecop, AOKTOP FOPUAMYHUX HAYK,
HY «Opecbka topuamyHa akapemis»

Hinet AnToHi ABAT, [aHis

npodecop, YHisepcutet KoneHrarety,
LleHTp nopiBHSNbHUX | €BPONENCBKMX
pochifeHb

MALLIE EkxapT, HimeuumnHa
npodecop, Bropubyp3bkuit yHiBepcutet
FOniyca MakcuminiaHa

. PI3HMK Ceprint, YkpaiHa

AOLLEHT, KaHOMAAT FOPUAMYHUX HaYK,
JIbBIBCbKMI HaLOHaMbHHIM YHIBEPCUTET
imeHi [BaHa DpaHKa (ronosHui pepakTop)

CIOEHKO Irop, YkpaiHa
LOKTOP FOPHUBNHYHMX HaYK, MOLLEHT,
cynas KonctutyuiiHoro Cypy Ykpaiku

COBI'MPA Onbra, YkpaiHa
npodecop, LOKTOP HOPUOMHHNX HaYK,
KuiBCbKWMI HaLjioHanbHUK YHIBEPCUTET
imeHi T. LLleBuerka

CTEUHOK Metpo, YkpaiHa

LOLEHT, KaHIMAAT FOPUEMIHMX HaYK,
BOKTOp Npasa, KuiBCbKMM HaLiOHaNbHMHM
yHisepcuteT imeni T. LLlesyeHka,

cyaas KoncturyuinHoro Cyny Ykpaiu
y BiCTaBLj

EOPEHKO Bnagucnas, YkpaiHa
NpPodecop, AOKTOP OPUBUUHUX HaYK,
ApekTop [lenapTameHTy KOHCHTYLIHHOrO

Ta afMiHicTpaTMBHOrO Npaea, MiHictepcTeo

rocTULil YKpaiHu

XANAX IsaH, YropumHa
npodecop, LOKTOP HOPUOMYHNX HaYK,
ronoBa [HCTUTY Ty KOHCTUTYL|iMHOrO NpaBa

LLIEBYYK CraHicnag, YkpaiHa
npodecop, AOKTOP FOPUAMYHUX HAYK,
uneH-KopecnoHaeHT HauioHanbHol
aKapeMil NpaBoBuX HayK YKpaiHu,
cynas KonctutyuinHoro Cyay Ykpaitu
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