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PO3Ain1
AKTYANbHI MUTAHHA
KOHCTUTYLIMHO-NMPABOBOIO CTATYCY
NOANHN I TPOMAAOAHUHA

YK 342.7
DO https://doi.org/10.32782/2663-5399.2019.2.01

MOHATTS TA CTPYKTYPA KOHCTUTYIIHHO-ITIPABOBOI'O
MEXAHI3MY PEAJII3AIIII ITPABA HA CBOBOJY JJTYMKU 1 CJIOBA,
HA BIJIBHE BUPAKEHHS CBOIX MOIJISIAIB I IEPEKOHAHD

CONCEPT AND STRUCTURE OF THE CONSTITUTIONAL-LEGAL
MECHANISM OF THE RIGHT OF FREEDOM OF THOUGHT
AND SPEECH, FREEDOM OF EXPRESSION OF ONE’S
OPINIONS AND BELIEFS

Bapuuu K.I.,
acnipanm xagheopu KOHCMUMYYitiHo20 Npasa ma NOPIGHAILHOSO NPABO3HABCMEA
Yorczopoocvrozo nayionanvnozo ynieepcumeny

CrartTio NpMCBAYEHO OOCNIAKEHHIO NOHATTS Ta CTPYKTYPU KOHCTUTYLINHO-NPABOBOro
MexaHiamy peanisauii npaBa Ha cBobogy OAYMKM N CNOBa, Ha BiflbHE BUPAXKEHHS CBOIX
nornsgiB i NnepekoHaHb, OCKINbKM BOHO € CKNMagHUM CUCTEMHUM YTBOPEHHSIM, ENIEMEHTM
AKOr0 MaroTb AMCKYCIMHWIA XapakTep. Y cTaTTi OOCHiAXKYETbCA €TMMONOria cnosa «Me-
XaHi3M», XapakTepuayrTbCs NOrMSAN BYEHUX HA OCHOBHI NiOXOAW, AKi cKnanucs B topu-
CNpyaeHLii Loao BU3HaYEHHst MeEXxaHi3aMy peanisalii npas i cBo00oz NoamHW. 3BepTaeThbest
yBara Ha BWCMOBIEHI B IOPUAUYHINA HayLi TBEpOXKEHHS LWOAO HEOOXIAHOCTI PO3pi3HEHHS
MOHATb «MEXaHi3M NPaBOBOrO PErynioBaHHA», «MEXaHi3M peanisauii cyb eKTBHMX NPaB |
ceoboa», «MexaHiaM 3abe3neyeHHs peanidauii cy6’ekTMBHUX NpaB i cBO6OAY, «MeXaHi3m
peanisauii npaB noanHUY, «MexaHiaM 3abesneyeHHs peanisauii npae noguHWy». Haee-
OEHO pi3HOMAHITHI Nigxoau, siKi cknanues B HayLi CTOCOBHO KOHLENLii peanisauii KOHCTU-
TYUiHUX NpaB i cBobod. 3a pe3ynbrataMmu NPOBEAEHOMO OOCMIMKEHHS CHOPMYNbOBAHO
ABTOPCbKE BU3HAYEHHSI MOHATTA «KOHCTUTYLIMHO-NPaABOBUI MexaHi3M peanisauii npa-
Ba Ha cBOOOAY AYMKM N CrOBa, Ha BiNbHE BUPAXXEHHS! CBOIX MOMMSAIB i NEPEKOHAHbY SK
KOMMJIEKCY B3aEMOMOB’A3aHNX ENEMEHTIB, 3a JOMOMOIOK SKMX CTBOPHOKOTLCS YMOBU Ans
NpaBOMIPHOTO 3AiNCHEHHSI NMpaBa 0cobu Ha cBobody AYMKM Ta CroBa, Ha BiflbHE BUpa-
)KEHHS CBOIX NOMMSAAIB i NepeKkoHaHb. TaKoX BU3HAYEHO CTPYKTYPHI eNeMeHTU BKa3aHoro
MeXaHi3My, SKMMMW € Taki CKNagHUKN: KOHCTUTYLINHI HOPMM, L0 3aKpinmnioTb NpaBo Ha
cBoboay AYMKM N CNOBa, Ha BiNlbHE BUPAXEHHSA CBOIX MOrMsAiB i NepekoHaHb; HOpMaTHB-
HO-MPaBOBi aKTK, SIKi € 30BHILLHBOI DOPMOLIO BUPAXKEHHS Ta 3aKPINneHHs X HOpM; came
KOHCTUTYLiNHe NpaBo Ha cBOGOAY OyMKM 1 CroBa, Ha BiflbHE BUPaXEHHS CBOiX Nornagis
i NepeKoHaHb, NOro 3MICT, CTPYKTYPY Ta rapaHTii 34iINCHEHHS; QisnbHICTE 0cobu 3i 3gin-
CHEHH$1 CBOro npaea Ha cBobogy AYMKW M CroBa, Ha BiflbHE BMPaXXEHHS CBOIX Nornsais

eHNHBEeWod2 | nHNEoiLr AaAwewd 020909edu-0HNINAWNWIHON BHHRWNL IHILURAWNY
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I nUMaHHA KOHCmMmumyuluHo

AKmyarsibH

i nepekoHaHb; 0OMeXeHHs1 nNpaBa Ha cBoboay AYMKM Ta CMOBa, Ha BiNbHE BUPaXEHHS
CBOIX MOrnaAiB i NnepekoHaHb; cy0’'ekTn (OpraHn AepxaBHOI Baau, MiCLEEBOr0 CaMOoBpSi-
AyBaHHS, ixHi cnyx60Bi Ta nocagosi ocobw); iHTepnpeTaLiiHo-NPaBoBi akTw, L0 MICTATb
PO3’ACHEHHS 3MICTY MPaBOBMX HOPM; aKTW 3aCTOCyBaHHA HOPM MpaBsa (iHAuBiAyanbHo-

npaBoBi); OPUANYHI aKTu.

Kno4yoBi cnoBa: KOHCTUTYLIIMHO-NPABOBUIA MexaHi3M, pearnisauis, csoboaa aymku,
ceoboaa cnoea, cBoboaa BUPaXXeHHs, CTPYKTypa.

IMocTranoBka mpo6aemu. BinmosinHo
no cr. 3 Koncruryuii VYkpainu yTBep-
JOKCHHsSI 1 3a0e3rleycHHs TpaB i cBOOOI
JIIOIMHU € TOJIOBHIM O0OB’ SI3KOM JIePKaBH.
HepxaBa wmae cTBOpUTH e€(eKTHBHUI
MEXaHi3M peai3allii, OXOPOHH Ta 3aXHUCTy
mmpaB i cBOOOA IIIOAWHU W TpOMajsHUHA
[1, c. 10]. IIpaBo Ha cBOOOOY AYyMKH Ta
CIJIOBa, Ha BUTbHE BUPAXKEHHSI CBOIX MOIJIS-
IiB 1 TIepeKoHaHb € OJHHUM i3 (hyHAaMeH-
TaJBHUX TMPAaB JOUHH, IO TapaHTOBaHE
B KOHCTUTYIiIITHOMY TIopsiAKy. [IpoBimHOIO
MiJICUCTEMOI0 MeXaHi3My 3a0e3redeHHs
LUBOr0 KOHCTUTYLIHHOTO MpaBa € Mexa-
Hi3M peamizaunii [2, c. 4-5]. [Ipu upomy
MEXaHI3M pealizaiii mpaBa Ha CBOOOAY
OYMKH Ta CJIOBA, HA BiIbHE BHPaKEHHS
CBOIX MOTIISAIB 1 MEPEKOHAHb € CKIaTHUM
CUCTEMHHUM YTBOPEHHSM, €JIEMEHTH SIKOTO
MaloTh AUCKyCiHHMK XapakTtep. Cam xe
MEXaHi3M XapaKTepU3YEThCS SIK TaKHi,
10 MOTpeOy€e BAOCKOHATICHHS.

VY BITYN3HSHIN 1 3apyOiKHIA FOPUITI-
HIl Hayli Iie MATaHHS € MaJOIOCIHiKe-
HUM. Pi3HOMaHITHI acmeKkTH MeXaHi3My
peamizanii mpaBa, MexaHi3My peaiizaiii
npaB i cBOOOJ JIOMUHHM U TpOMaAsSHUHA,
y TOMY HYHCI KOHCTHTYIIITHO-TIpaBO-
BOTO, OynHM TMPEAMETOM IOCTIIKEHb SK
BITYM3HSHUX, TaK 1 3apyObKHHX yde-
Hux, 30kpema T. Amw0Oepna, [I. Benoga,
10. Bucaru, B. Boposikopoi, JI. Jlemiko,
A. Kononist, O. Menbanuyk, H. MimuHoi,
B. HogikoBa, A. Omiiitauka, O. OpoBoi,
O. Cosrupi, 0. Toguku, K. IllyHaikosa.
BomHouac KOMIUIEKCHI HAayKOBi ITOCITI-
JDKEHHS I0J0 KOHCTUTYLIHHO-IIPABOBOTO
MeXaHi3My peastizamii mpaBa Ha CBOOOIY
OYyMKU ¥ CIIOBa, Ha BiIbHE BHpaKCHHS
CBOIX TOTIIAIB 1 TEpEeKOHAHb BIICYTHI.

3a3HadyeHe CBiTYUTh PO AaKTYaJIbHICTB,
NpPakTHYHY Ta TEOPETUUHY HEOoOXiTHICTh
JIOCITIIJPKEHHST KOHCTHUTYITHO-TIPaBOBOIO
MeXaHi3My peaji3allii mpaBa Ha cBOOOILY
QYMKWH ¥ CIIOBa, Ha BUIbHE BUPAKCHHS
CBOIX IOTVISAMIB 1 IEpEKOHAHb.

MeTo010 CTATTi € BU3HAUCHHS HOHSTTA
Ta €JEMEHTIB CTPYKTYPH KOHCTUTYLiIHO-
MPABOBOTO MEXaHi3My peaji3allii mpasa
Ha CBOOOAY IyMKH W CIIOBa, Ha BUIbHE
BHPAXCHHSI CBOIX TIOTIISAIB 1 TEPEKOHAHb.

Buxnag ocHoBHoro marepiaJy. [Ipasa
JIOAMHU Ta TPOMAIsSHUHA, OE3yMOBHO, €
TOJIOBHUM €JIEMEHTOM IPaBOBOTO CTaTyCy
0co0H, OHAK BOHH TOBOPSATH JIMILE PO
MOTEHIIITHY MOXKJIHBICTh 0coOM HabyBaTH
MeBHI mependavyeHi HUIMH OJlara, caMme X
KOPUCTYBaHHSI IIIM TIPABOM OXOTLTIOETHCS
MOHATTAM «peaii3alis IpaBa» Ta CBif-
YUTH MPO HOro BHBEACHHS 31 CTAaTUYHOTO
cTaHy (CTaHy CIIOKOK) y cTaH Aii (cTaH
3miicaenHs) [3, c. 132].

CytHicTh peamizamii, 3a BH3HaYeH-
M O. OpInoBoi, Hoisirae B mepeBeieHH1
MOYJIMBOCTEH 1HIWBINA, K TepeadadeHi
B or0 mpaBax Ta 00OB’sI3KaX, y pealbHy
MOBEIIHKY [4, ¢. 71]. OmHak yis peaiza-
mii 3aIeKJIapoBaHOIO TIpaBa Ma€ iCHyBaTH
MeXaHi3M HOoro pearrizarii.

Hacamnepen BBakaeMo 3a IOIUTBHE
TOPKHYTHCS THTaHHS ETHUMOJIOTII ClloBa
«MEXaHi3M», aJlKe II¢ CepPeIHbOBIUHUN
muciutend lengop CeBUTbCHKAN CBOTO
yacy 3ayBaxkuB: «SIKIIo Bam Bifjoma eTH-
MOJIOTiSI CJIOBa, BM TOYHINIE pO3yMieTe
SIBUINA CBITY HaBKOJO» [5]. CiioBO «Mexa-
Hi3M» y34T€ 3 TPELbKOi MOBH Ha MOYATKY
XIX cToniTTs y 3HAYCHHI HPUCTPOIO,
SIKUW TPUBOAWTH Oymb-10 B fito. IloTim
3’ABHJIOCS] 3HAUYEHHS CHCTEMH, SKa BU3HA-
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4Yae TMOPSJIOK SKOi-HeOylb isTbHOCTI.
[TizHime crekTp 3HaYeHb PO3IIUPHUBCS —
il MEXaHi3MOM CTalld PO3YyMITH CyKYII-
HICTh CTaHIB a00 MPOIIECiB, sSKi BU3HAYa-
0Th Oyap-ske sBumie [6]. Y «Benmukomy
TIIYMa4YHOMY CJIOBHUKY CY4YacHOI yKpa-
THCBKOT MOBH» MEXaHi3M TPaKTYEThCS 5K
BHYTpilIHs Oy/10Ba, ccTeMa 4oro-HeOyab,
CYKYIIHICTh CTaHIB 1 MPOIIECIB, 3 SKHUX
CKIIAZIA€ThCs TICBHE (i3WYHEe, XIMIYHE Ta
iHme seute [7, ¢. 523].

Ile moHSATTA cro4yaTky BHUKOPHCTOBY-
BaJIOCS TIEPEBAXKHO B TEXHIUHUX HayKax,
mi3HilIe HOTO CTallM BXKUBATH U y IOpH-
TUIHX Haykax. OIHAM i3 TEpIINX, XTO
3aMpoBaJMiB KaTeropif0 «MEXaHi3M» B
AKTUBHUM IOPUINKO-TIHTBICTUYHUN 000-
por, sik 3a3Hadae T. AnpOepna [8, c. 65],
oys 1O. Tomuka, sikuii BKa3yBaB Ha Te,
10 HE JOCUTh MaTH MarepiaibHi HOPMH,
PO3BHMHEHY CHCTEMY 3aKOHOJABCTBa,
MOTPIOHI TaKOX UiTKI MEXaHI3MH iX BTi-
JICHHS B JKHUTTS, 1[0 TIOBHOIO MipOIO CTO-
CYEThCS KOHCTHUTYIIHO-TIPAaBOBOi cepu
[9, c. 336-337].

Sx ctBepmkye K. Illynaikos, xapakre-
PHUCTHKA SIBUIIIA Y1 MPOLIECY K MEXaHI3MY
(y HadmmpmioMy 3MiCTOBOMY 3HadeHHi
LOTO TOHATTS) Iepeadavae, Mmo-mepiie,
CKJIQJIHICTh HOTO CTPYKTYPHOI NOOYI0BH;
NO-/Ipyre, CHCTEMHICTb, Y3TOKEHICTh
opramizamii HWOro eJIeMEHTIB; IO-TPETE,
374aTHICTh 10 AWHAMIKH, BU3HAYEHO]I I[ijIe-
CIpSMOBAaHOI MiSUTBHOCTI; TIO-4ETBEPTE,
HOTO CXUIBHICTH 10 CaMOyNpaBiiHHS a0o
110 30BHIIHBOTO yrpasninas [10, c. 13].

B. HogikoB Tta B. BopoBikoBa mix
gac MOCHDKEHHS MEeXaHi3My peaiizalii
mpaB i cBOOOA JIOMWHHN BUIUISIOTH JBa
OCHOBHI TiJXONH, SIKi CKJIAJTUCS B IOPH-
CIPYACHIT 100 HOro BU3HAYEHHS, —
iHCTpYMEHTalnbHUH 1 AisnbHicHUN. CaMe
OCTaHHIM, Ha AYMKY BYEHHX, ChOTOJHI
BBAKAETHCA OINBII TEPCICKTHBHHUM, 1
MU 3TOIHI 13 IIUM.

Y Mexax iHCTPyMEHTaIbHOTO HiIX0My
HU3Ka aBTOpiB, Hanpukian C. AneKcees,
O. Mansko, C. PabinoBuu, T. ®anbkina
Ta iHON (3 ACIKUMH BiIMIHHOCTSAMH B

MOTISIIaX ), BU3HAYAIOTh MEXaHi3M peali-
3ar1ii 1paB K OJI0K PEeTyISATUBHUX Ta 0XO0-
POHHUX TPaBOBUX 3aCO0IB Pi3HOTO PiBHA,
CYKYIHICTh IOPUINYHHX 3aCO01B, 3a IOTIO-
MOTOI) SIKMX BTUIIOETHCA 00 €KTUBHE
i cy0’eKTHBHE TPaBO, PEANi3yIOUUCH Y
dakTnuHili moBemiHIll Ccy0’ ekTiB. I[lpu-
OIYHMKH MiSTTBHICHOTO Tiaxoay (30KpeMa,
O. Heroguenko, 0. IlamypkiBchkuit)
miJ] MEXaHi3MOM peai3allii po3yMiloTh
KOMIUIEKC ~ B3a€MO3AJIEKHOI  MPaBOBOL
JISUTLHOCTI HOCIS TpaBa Ta 3000B’sI3aHUX
cy0’exTiB (IPaBO3aCTOCOBHUX OpraHiB),
CIpSMOBaHUA Ha Te, MO0 OCOOHCTICTh
KOPUCTYBaJIacs  COIIAbHUM  Oiarom.
[IpudoMy AOCHIAHUKH MiTKPECIIOITH,
0 JiSUTBHICTH JIIOMMHU — HOCIS TIpaBa
XapaKTEPU3YEThCS SIK MPaBOMIpHA, YacTo
akThBHa (3a Oe3mocepemHboi pearizarmii
mpaB i cBOOOM). A MisUTBHICTH JEpKaBU
MIPOSIBIISIETHCSL Yepe3 3MiCHEHHS (yHK-
I[i: OXOPOHHOI, 3aXUCHOI, KOHTPOJBHOI,
mpaBo3acTocoBHOI Tomo [11, c. 48].

JloCTmigHUKY, SIKI BUXOASATH 13 TTO3MINIH
TSUTPHICHOTO TIAXOAY, Ha TIepEeKOHAHHS
O. Menpanuyk [12, c. 24], BOa4arOTh y
peasnizariii nmpaB i cBOOOJ] HE JHINE «IICB-
HUU IpOLEC, PENIAMEHTOBAHUYM HOPMaMHU
npasa, JIEMOKPAaTUYHUI 3a CBOIM 3MiCTOM
1 dbopMamMu 3fificHEHH:, MmO 3abe3medye
KOXXHOMY TPOMAIsSHUHY Ti MarepiaibHi
W ;myxoBHI Onara, siki MiCTSTBCS B OCHOBI
HAJIC)KHUX HOMY Cy0’€KTUBHUX MPaBy, a i
3aXHCT IUX MPaB BiJ OyAb-sSKUX MOCATaHb
[13, c. 50].

Sk ctBepmkye O. CrakyH, MeXaHi3MH
peasizariii, OXOpOHH Ta 3aXHUCTy € OCHO-
BHUMH T ICHCTEMaMU MeXaHi3My 3a0e3Iie-
YCHHSI OCHOBHUX IMPaB i CBOOO/T JIFOMUHMU.
Mexani3M peajizallii npaB JIOIUHH Mic-
TUTh 3aX0/IH, CIIPOMOYKHI CTBOPUTH YMOBHU
JUIS peaiizariii mpaB i CBOOOI JIOMUHHU.
MexaHi3M OXOpPOHH TIpaB JIFOAWHU MiCHTh
3axoiu 3 MPOQITAKTHKY MPaBOMOPYIICHb
JUISL  YTBEP/UKCHHS TPaBOMIPHOI TOBE-
JIIHKA 0COOHM, a MEXaHi3M 3aXHCTy IpaB
JIOMWHU — 3aXOId, IO TPHUBOIATH 0
BiTHOBJICHHSI TIOPYIIEHNX TIpaB Hempa-
BOMIpDHUMH [isIMH Ta BiJIOBIJAIBHOCTI
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0co0H, siKa BUYMHUIIA 1[I IPABOIIOPYIICHHS
[14, c. 190].

A. OniifHEK HAroJoIIye Ha TOMY, IO
HEOOXITHO PO3PI3HATH IOHATTS «MeXa-
HI3M TIPaBOBOTO PETYIIOBAHHA», «MeEXa-
Hi3M peami3anii cy0’€KTUBHHX MpaB i
cBOOOIY, «MEXaHI3M 3a0e3IeueHHs pea-
Ji3anii cy0’eKTUBHUX IMpaB 1 CBOOOIY. Ix
BiIMIHHICTH TOJISITAa€ B PI3HOMY (YHKIIi-
OHAJIBHOMY TIpU3Ha4YeHHI. MexaHi3M Tpa-
BOBOTO PETYJIIOBAaHHS NpPU3HAYCHUH st
HOPMAaTHBHOTO PETYJIIOBaHHS Ta peaiza-
Uil MpaBOBUX HOPM 00’€KTHBHOTO TpaBa
y (hopMax TOTpUMaHHS, BUKOHAHHS, BUKO-
pUcTaHHs U TpaBo3acTocyBaHHs. Mexa-
Hi3M peaJizallii mpas, cBo0OO i 000B’s3KiB
JIONWHU Ta TPOMaJTHUHA TpPH3HAYCHUN
IUIA BTUIEHHS B JKUTTS COLUAJIbHUX OJIar,
IO 3aKpifuieHi 3a Cy0’€KTOM HOpMamu
00’€KTHBHOTO ITpaBa. MexaHi3M ke 3a0e3-
TIeYCHHS peaiizamii cy0’eKTUBHUX IIpasB,
cBOOOI Ta OOOB’SA3KIB BHMAra€ akTHB-
HOI JiSUTBHOCTI Jep)KaBHUX OpPraHiB 4u
OpraHiB  MICIICBOIO  CaMOBpsAyBaHHS,
o0’emHaHb TpomansH abo ix mocamio-
BHUX 1 CIly’)kOOBHX OCi0O Al CTBOPEHHS
YMOB IIOMO peatizarii mpaB, cBoOOd Ta
000B’sI3KiB (TapaHTYBaHHS), & TAKOXK IS
OXOPOHH, 3aXKCTy Ta 3MIMCHEHHS MEBHUX
3aXOJiB MO0 BiJHOBJICHHS MOPYIICHUX
paB, cBo0OI Ta 000B’s13KiB [15, ¢. 151].

JloTpuUMyIOUHCh CX0KOT TTO3UIIIT OO0
pO3pi3HEHHS BKa3aHUX MOHATH, O. Oib-
KiHa 3a3Ha4yae, M0 MOHATTS «MEXaHi3M
peamizanii mpaB JIOOUHH» BigoOpaxkae
pPyX BIAacTUBOCTEH JIOAMHU JO CBOIX
HmiJied Ta 3aJIOBOJICHHS PUPOIHHUX
moTped, a TMOHATTS «MeXaHi3M 3abe3me-
YeHHs peari3aii mpaB JIOIUHW» — MpaK-
TUKY (yHKIIOHYBaHHS CHEI[iaTbHOTO
MEXaHi3My, MPU3HAYCHOTO ISl TapaHTy-
BaHHS [IPOIIECY BTIJICHHS B )KUTTS MPaBO-
BUX MOXXJIHMBOCTEeH moaunau [16, c. 387].
Buena koncrarye, mo MexaHi3M 3a0e3-
MEYCHHsI TPaB i CBOOO IIOAMHH Ta TPO-
MaJHUHA € ITUPOKUM IOHATTSAM, 3MICT
SIKOTO CTAHOBJISITH peatizallisi, 0XOpoHa i
3aXHUCT MpaB i CBOOO JTIOIUHH Ta rpoMa-
nsuauHa [16, c. 386].
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BiacyTHICTE KOMIUIEKCHOTO — pPO3pO-
OJIeHHST HAayKOBOI KOHIICTINI MeEXaHi3My
peamizamii KOHCTUTYLIHHUX TpaB i CBO-
Oon, sk BkasyloTb M. CaynaxaHoB Ta
C. €ropos, 3milicHWIA CBifl BIUIMB 1 Ha
BUBYCHHS  BUYCHUMH-KOHCTUTYIIIOHAJIIC-
TaMH TIpOOJIeMH peaizarii KOXKHOTO 3
BHJIIB OCHOBHHUX TipaB. Lli BUeHi BHIIIA-
I0Th TIEBHI TIXO/IHX, IO CKJIAIUCS B HAYII
OA0 KOHIIEMIIii peami3aiii KOHCTUTY-
idHUX mpaB 1 cBoOox. [lepmmit migxin
BUPIBHAETHCA  JIOCHI/DKECHHSIM  3arajioM
CTPYKTYpH MEXaHI3My peamizamii Oyb-
SKOTO KOHCTHUTYIIIHHOTO TpaBa sK Oara-
TOCTYIIHYACTOTO TMpOoLeCy, AesKi craiil
SIKOTO MalOTh HEBHY CXOXICTh 3 €JIeMEH-
TaMH, 10 CTAHOBJATH CTPYKTYpYy Mexa-
HI3My TIPaBOBOTO perymioBaHHA. Jlpyruit
miaxig mepexbadae CUCTEMHHUN pO3IIIAI
OKpEeMHUX eJIEMEHTIB MeXaHi3My peali3a-
1ii mpaB, sIKi MOXXYTb MaTu IEBHY MOCIIi-
JIOBHICTb 200 3aCTOCOBYBaTHCS 3TiHO 3
00’€KTUBHOIO 4M Cy0’€KTUBHOIO HE0OXia-
HicTro. TpeTiit miaxix monsArae y BUBUEHHI
MIPaBOBITHOCHH, SKi BUHHKAIOTh Ha OKpe-
MUX, 1HAWBITyaTbHO BU3HAUYEHUX CTAisfAX
peanizalii KOHKPETHOTO KOHCTUTYIIHHOTO
npaBa. UeTBepTuil miaxix XapaKTepusy-
€TbCST  JOCTIDKCHHSIM KOHCTHUTYIIITHOTO
MEXaHI3My peatizallii KOHKPETHOTO IpaBa
yepe3 pOo3NIAJ NHUTaHb MPO IOPHINYHY
MIPUPOJY IHOTO IIPaBa, PiBHI Ta MEXaHi3M
peainizanii KOHCTUTYUIHHUX HOPM, YMOB
I TpUHIUOIB 3a0e3neucHHs peanizarlil
OCHOBHHUX TIpaB, croco0iB ixX peaizamii,
dhopwm peamizarmii mpasa [17, c. 42].

3 o1y Ha 3a3Ha4YEHE HAJa€EMO BU3HA-
YEeHHS MEXaHi3My peanmi3alii KOHCTHUTY-
[[IHHUX MTPaB 1 CBOOOJI IK CYKYITHOCTI 3aC0-
0iB Ta ¢opMm pearnizamii cy0 €KTHBHOTO
npaBa, a TAKOXK TaKHX, HIO IMOCIIJIOBHO
3MIHIOIOTh OJHA OJHY, CTajiii Oararopis-
HEBOTO TIPOIIECY, Ha AKHX IIi 3ac00U TpH-
BOJATHCSA B pyX. Jlo OCTaHHIX HalexXaTh
KOHCTUTYUIHHMH  CTaryc, TOJOBHUMH
CKJIQJIHUKaMH SIKOTO € KOHCTHUTYIiHHI
HOPMH, II0 BCTAHOBIIOIOTH IIEH cTaryc, a
TaKOXX KOHCTHUTYIIiIiHI TIPaBOBiIHOCHHU;
KOHKpETH3aIlisi mpaB Ta OOOB’S3KIB Yy
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rajgy3eBOMYy 3aKOHOIABCTBi, y TOMY YHCIIi
OOME)KeHb IpaBa; aKTHBHA I[OBEIiHKA
cy0’exra y hopMi JOTpHUMaHHS, BUKOPHC-
TaHHS, BUKOHAHHS IIPAaBOBHUX IIPHUIIMCIB;
BUKOHAHHA OOOB’SI3KiB YIOBHOBA)XEHUM
Jep>KaBHUM OPraHoM, y TOMY YHCIi THX,
mo 3a0e3neuyroTh Tpolec peamizamii
KOHCTUTYIIIHOTO TIpaBa; KOPUCTYBaHHS
Cy0’€KTOM KOHKPETHHM COILIaJbHUM OJia-
TOM; aKTHBHA TIOBEMiHKa Cy0’€KTa 3 Bil-
HOBJICHHS ¥ 3aXMCTY MOPYILIEHOTO IpaBa,
4OMY KOpECHOHAYE 000B’SI30K yIIOBHOBA-
KEHUX JICP’KaBHUX OpPraHiB 3 OXOPOHU Ta
3axXUCTy mpasa cy0’exra [17, ¢. 42—43].

3a BmsHauenusM A. Komomis Tta
A. OrriliHuKa, MeXaHI3M peari3allii KoH-
CTUTYIITHHUX TpaB, CBOOO Ta 000B’SI3KiB
JIOAWHU W TpOMaJsHUHA — 1€ BiIOKpEM-
JIeHa CYKYIHICTh KOHCTHTYLIHHHX elie-
MEHTIB, 3a JIOTIOMOTOI0 SKHX B YMOBax
JOZIEp’)KaHHS 3aKOHHOCTI Ta 3 TIO3WIIil
TYMaHI3My ¥ COMiabHOI CIIPaBeTMBOCTI
KOXXKHOIO JIIOMMHOI0 Ta TPOMaISHUHOM
VYkpaiHu 3iHCHIOIOThCSI HOTO KOHCTHUTY-
I[iiHI MOMKJIMBOCTI, 3HEIIKOKYIOThCS Ti
HEraTUBHI YMOBH, SIKi MOXYTh 3aBIaTh
LIKOAY HPAaKTHYHOMY BTLIEHHIO MOXIIH-
BOIO B MOBCSKAEHHE XWUTTI. Ha mymky
BUCHUX, CTPYKTYpPHI €JIEMEHTH BKa3a-
HOTO MEXaHi3My B IIMPOKOMY DPO3YMiHHI
€ TAKUMH: a) KOHCTHUTYIiHI HOPMH, IIO0
3aKpIIIIIOIOTH Cy0’€KTHBHI IpaBa; 0) cami
KOHCTUTYIIIHHI TpaBa Ta cBobOomu, ix
3MICT, CTPYKTypa i rapaHTii 31iliCHEHHS;
B) IOpHIMYHI OOOB’SI3KH; T') IOPUAWYHA
JiSUTBHICTB, IO € CYTHICTIO peamizamii
KOHCTUTYIITHOTO TpaBa; I) 3aKOHHICTh
1 TIPaBOCBIOMICTh JIIOAWHM Ta TPOMajsi-
HUWHA, K1 320€31evyI0Th MPaBUIbHE PO3Y-
MiHHSI HOIMH CBOIX KOHCTUTYLIHHHX NIpasB,
cB00OA Ta OOOB’S3KIB 1 KOKHOTO IpaBa
OKpeMo, NUIAXIB 1X peaiizaiii; 1) craiil
peasizarii KO’)KHOTO KOHKPETHOTO KOHCTH-
TymiitHoTO TIpaBa [18, ¢. 219].

[lin wac peamizamii KOHCTHTYIIHHHAX
mpaB, cBOOOI Ta 000B’s3KIB, K 3a3HaUYAE
A. OnifiHUK, caM YITOBHOBa)KCHUH Cy0’ €KT
Ji€ B HampsiMi BTiIEHHS TEBHOI MOXKIIH-
BOCTI B JIIHCHICTh, BUKOPHUCTOBYIOUH TPHU
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IIOMY MEXaHI3M peai3allii Cy0’ eKTHBHUX
mpaB, cBoOom Ta 0OOB’s3KiB, TOOTO
€JTHICTh TIPABOBUX 3aC0O0iB, 32 JOMTOMOTOIO0
SAKHX Marepiaii3yloTbcs NpaBa, cBOOOIH
JIOAVHUA W TPOMAaASHWHA, BOHH BHKOHY-
10Th 000B’s13ku [15, c. 153]. HayxoBenn
TaKOX MIIKPECITIOE, MO0 MEXaHi3M peali-
3amii KOHCTUTYIHHUX CBOOO i€ IO TOTO
yacy, JOKH JIIOOMHA CaMOCTIHHO 37aTHa
BTUIIOBATH B JKUATTS coLiajibHI Oiara, 1o
3aKpiIJieHI 32 HEH YIOBHOBAXYIOUNMHU
HOpMaMH OO’€KTHBHOTO TpaBa. Y THX
BUIIAJIKaX, KOJIM HOPYIIY€ETHCS TaKa MOX-
JTUBICTH 200 CTBOPIOETHCS 3arpo3a ii mopy-
LIEHH, HACTA€ Yac JJIsl BKIIOYECHHS B JIi0
MeXaHi3My 3a0e3MeyeHHsl CyO €KTHBHUX
MOXJIMBOCTEH JIIOJUHU ¥ TpPOMaJsHUHA
[15, c. 156].

Crarts 34 Konctutytii Ykpainu [19]
3aKpIIUIIOE 32 KOXKHUM TapaHTOBaHICTb
npaB Ha CBOOOAY AYMKH Ta cCJIOBa, Ha
BiJIbHE BUPa)KEHHS CBOIX MOMISAIB 1 mepe-
KOHaHb.

Y mHaykoBi# Jiteparypi mia cBoOO-
JOI0 JIyMKH PpO3YMI€EThCSI T'apaHTOBaHE
a0CONIOTHE TIPaBO IHAWBIZAA JOTPUMY-
BaTUCSl CBO€i JAYMKH, HE 3a3HAIOYM MpPHU
ObOMY OyIb-SKHX 3O0BHILIHIX BTPYYaHb
Ta 1JI0JIOTIYHOTO KOHTPOJIIO; TiJ CBOOO-
JOI0 CJIOBA — rapaHTOBaHE IPaBO iHIU-
BiJla BUTBHO Ta MyONIiYHO BUKJIAJaTH CBOT
nyMku (mornsau, imei), Oymb-sky iHpoOp-
Mamio y ¢gopmi ciiB (BUMOBICHUX, TUCH-
MOBHX a00 JPyKOBaHUX 3ac00iB); IiJ] CBO-
00/10F0 BHPaKEHHSI — rapaHTOBaHE TPaBO
a00 MOXXJIMBICTh BITLHOTO BHUSIBY B OVIIb-
aKiit popmi, HaBITH OE3CIIOBECHIH (CUMBO-
nmiuHe BupaxkeHHs) [20, c. 394].

[Tix cy0’eKTUBHUM IOPUIMYHUM TIpa-
BOM JIIOJMHM Ha CBOOOINY BHpPaKeHHS
norsiAi JI. SIpMon po3ymie MOXITUBICTB
JIFONVHU BUTBHO BHpPa)KaTu CBOI HOIVISIH,
30uparu, UIyKaTH, OJepXKyBaTH, (iKCy-
Baru, 30epiraTv, BHUKOPHCTOBYBaTH Ta
nommproBaté iHdopmalio i ifei ycHo,
NUCEMOBO 200 B iHIIMKA croci® Ha cBil
BuoGip [21, c. 381].

SIk 3a3Hauae O. bensHCBbKa, MeXaHi3M
pealtizariii mpaB 0coOH BKITFOUAE peatizallito
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y (opmi mpaBo3acTocyBaHHS Ta y (opmi
Oesnocepenuboi peanizaii [22, ¢. 13]. ITix
MEXaHI3MOM 0e3rocepeiHpoi  peaizarii
TIpaB i cB0OOIT 0COOM HAYKOBEIb MTPOITOHYE
PO3YMITH KOMITJIEKC IMPaBOBHX 3acO0iB, a
TaKkoX CaMOCTIHHMX JIili ocoOu 3 peariza-
1ii cBOIX mpaB i cBOOOJ i3 METOI OLIBII
IIOBHOIO X BHKOpUCTaHHs. [0 CTpyKTyp-
HUX €JIEeMEHTIB MeXaHi3My 0e3rmocepenHpol
peaizariii mpas i cBo00x 0COOM BUEHA BiJI-
HOCHTH TIPaBOBI HOPMHU, IOpUANYHI (aKTH,
IISUIBHICTE OCOOM 31 3IIMCHEHHSA CBOIO
npaBa, OXOPOHY U 3axHUcT MpaB ocoOH
(y TOMy YHCIi CamM03axucCT), HPOLEAYPH,
rapanrii [22, c. 10]. O. benstHChKa BimHO-
CHTh MIPABO HA CBOOOIY JTyMKH Ta CIIOBA JI0
paB i cBOOO, sIKi pealtizyroThcs Oe3mnoce-
PEIHBO.

Bonnouac JI. SIpMoin migkpecitoe, 1o
X0ua B OUIBIIOCTI BMITQJKIB peaji3aliis
CcBOOOIM BHpaXCHHS TIOTJIIIB 3MIHCHIO-
€TBCS BIIACHUMU JiIIMH JIFOJIMHU O€310-
CepenHbO Ta He MOTpeOye BCTAHOBICHHS
IOPUIUYHUX TOpOUEAyp, NpoTe B HH3MLI
CUTYyaIliil peaiizallisi CB000U BUPAKSHHSI
MOIVISIIIB BCE ) BHUMAra€ BCTAaHOBIICHHS
MEXaHi3My peaizarlii (HampHKIam, pea-
mizamis CcBOOOIM BHpaKEHHS TOTIAIIB
TTHMH, 3IHCHEHHS CBOOOAM BHPAKCHHS
MOTIISAIB i/l Yac MUPHUX 3i0paHb, omep-
JKaHHS JI03BOJNY JUIsL OTPUMAaHHS JOCTYITY
0  BimmoBimHOi  iH(OpMamii  TOIIO)
[21, c. 249-250].

Haromicte M. JlyOpoBinHa, mocmimxy-
104U TIpaBO Ha CBOOOAY AYMKH M CJIOBa,
JUMIIUIA BHUCHOBKY, IO KOHCTUTYIIIHHO-
MpaBOBUI MEXaHI3M peaiizaiii Tpasa
Ha cBOOOMY JyMKH Ta CJOBAa BKIIIOYA€E B
ceOe JeKiIbKa eIeMEHTIB, 30KpeMa TakKi:
1) 3akpituleHHS IIHOTO TIpaBa B HOPMAax
Koncrurynii Ykpainu Ta KOHKpETH3allito
HOT0 B 3aKOHO/IABCTRI; 2) 3aKPIIICHHS KoJia
cy0’€KTiB rapaHTyBaHHs IPaBa Ha CBOOOTY
JlyMKW Ta CJI0Ba; 3 ) BU3HAYCHHS ITIePETyMOB,
YMOB, 3ac00iB i crtocobiB pearizarii mpasa
Ha CBOOOIY JyMKH Ta CJIOBa; 4) BUAIJICHHS
IOPUAMYHUX 3aC00IB OXOPOHM M 3aXUCTy
BOTO TpaBa; 5) AOTPUMaHHS KOHCTHUTY-
LIAHUX MK 0OMEKEHHS paBa Ha CBOOOY
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IyMKH Ta cioBa [23, c. 113]. Onnak mu He
MOXEMO TIOTOJUTHUCS 13 3aIPOIIOHOBAHOIO
CTPYKTYPOIO, OCKIJIbKH BOHA XapaKTepU3Ye
MeXaHi3M 3a0e3IeueHHs, a He peaizarii
BKAa3aHOT'0 I1paBa.

BucHoBku. TakuM 9WHOM, Ha IIifI-
CTaBi MPOBEICHOTO JTOCIIKEHHS MOKEMO
3a3HAYUTH, 110 KOHCTUTYLIHHO-TTPABOBUN
MeXaHi3M pealizamii mpaBa Ha CBOOOMY
IYMKH ¥ CJIOBa, Ha BUIbHE BHPAXKCHHS
CBOIX TOIVISIMIIB 1 TIEPEKOHAHb € OJHIEID
3 MIJACHCTEM KOHCTHUTYIIHHO-TIPaBOBOTO
MEXaHi3My 3a0e3ledeHHs MpaBa Ha CBO-
0omy OyMKH Ta cJOBa, Ha BiJIbHE BHpa-
JKEHHS CBOiX MONISAIIB 1 NMEepeKoHaHb Ta
MOXKe OyTH BH3HAYCHHU SK KOMILICKC
B32€MOIIOB’I3aHUX EJIEMEHTIB, 3a JIOIO-
MOTOI0 SIKMX CTBOPIOIOTHCS YMOBH IS
MPaBOMIPHOTO 3IiHCHEHHS TIpaBa 0COOH
Ha CcBOOOMY IyMKH W CIIOBa, Ha BUIbHE
BHPa)XCHHS CBOIX IMONISAIIB i IEPEKOHAHb.

Ha mnamy nymKky, 10 CTPYKTypHHX
€JIEMEHTIB KOHCTUTYIIHHO-TIPABOBOTO
MeXaHi3My peaiizamii mpaBa Ha CBOOOAY
IyMKHd Ta CJIOBa, Ha BiUIbHE BHUPAKEHHS
CBOIX TIODAAIIB 1 TIEpeKOHaHb BapTO BiJ-
HECTH TaKi CKJIQJHWUKW: KOHCTUTYIIHHI
HOPMHU, IO 3aKPIIUIIOIOTh NPABO HAa CBO-
0oy IOyMKH 1 clOBa, Ha BiJIbHE BHpa-
JKEHHSI CBOIX IMOTIIAIIB 1 TIEpEeKOHAHB; HOP-
MaTHWBHO-TIPABOBI aKTH, SIKi € 30BHIITHHOIO
(hopMOIO BUpaXKEHHS i 3aKpIlUICHHS IMX
HOPM; caMme KOHCTHTYIIifHE TPaBO Ha CBO-
0omy JOyMKU Ta CJIOBa, Ha BUIBHE BHUpa-
JKEHHS CBOIX MOIVIAMIB 1 IepEeKOHaHb, HOTO
3MICT, CTPYKTYpy ¥ TapaHTii 3mMiiCHEHHS;
ISUIBHICTE OCOOM 31 3HIMCHEHHS CBOIO
IpaBa Ha CBOOOMY IyMKH Ta CJOBa, Ha
BiJIbHE BHPaKCHHS CBOIX MOIIISIIB 1 mepe-
KOHaHb, OOMEXEHHsS IpaBa Ha CBOOOMY
IYMKHd ¥ cj0Ba, Ha BiJIbHE BHPaKCHHS
CBOIX TOTIAIIB i TEPEKOHAHb, CyO’EKTiB
(opranu nepaBHOI BIa, OPraHH MicIie-
BOTO CaMOBPSIyBaHHS, IXHIX CIy»OOBHX
i TIOCaJI0BUX 0Ci0); IHTEpIIpeTaIliiftHo-Ipa-
BOBI aKTH, 1[0 MIiCTATh PO3’ICHEHHS 3MICTY
MIPaBOBUX HOPM; aKTH 3aCTOCYBaHHS HOPM
mpaBa  (iHOWBiITyadbHO-TIPABOBi); FOPH-
J4Hi (pakTu.



KoncrutyniitHo-npaBoBi akagemiuni ctyzii Ne 2/2019

CNMUCOK BUKOPUCTAHUX OXEPEN:

1. Deshko L. European Standards of Human Rights : Course book. Donetsk : Modern
Printing (Suchasny Drook), 2013. 142 p.

2. [dewko J1. KOHCTUTYUiNHE NpaBO Ha 3BEPHEHHS 4O MDKHAPOOHUX CYOOBUX YCTaHOB Ta
MiXXHapOOHWX OpraHisadin : MoHorpadig. Yxxropog, 2016. 486 c.

3. KoHcTuTyUiiHe npaBo YKpaiHu: nparMaTUYHWUIA KypC : HaB4YanbHUiA nocibHuk / M. Ada-
HacbeBa, 0. banbuin, KO. bataH T1a iH. ; 3a 3ar. peg. M. AdaHacbeBoi, A. €3eposa. Opgeca :
tOpuaunuHa niteparypa, 2017. 256 c.

4. Opnoea O. CoumnanbHO-NPaBOBOV MeXaHM3M peanu3auun 1 3almTbl NpaB U cBobos
NIMYHOCTK B rpaxadaHckom obuectBe. focydapcmeo u npaego. 2008. Ne 7. C. 71-75.

5. I'por’e K. Bicim cniB, siki amiHunu Haw cnoci6 mucnenHs. URL: https://www.bbc.com/
ukrainian/vert-cul-39421188 (nata 3BepHeHHs: 30.09.2019).

6. ®PoknH H. SKOHOMMYECKMI CrOBapb HE3KOHOMUYECKUX NOHATUNA. [B. M.] : N3gaTenbckue
pewenus, 2016. 432 c. URL: https://books.google.com.ua/books?id=Mu1NDwAAQBAJ&print
sec=frontcover&hl=uk#v=onepage&q&f=false (nara 3sepHeHHs: 30.09.2019).

7. BEnukum TnymadHui CrioBHMK Cy4acHOi yKpaiHCbKOi MoBwW / yknag,. i ron. peq. B. bycen.
KwiB ; IpniHb : BT® «[lepyH», 2003. 1440 c.

8. Anbbepaa T. MexaHi3m sk 3aranbHOHaykoBa i MpaBOBa KaTeropisi («NpaBOBUI Mexa-
Hi3mM»). Monoduti edenud. 2013. Ne 2(02). C. 64-68. URL: http://nbuv.gov.ua/UJRN/
molv_2013_2%2802%29__ 13 (nata 3BepHeHHs: 30.09.2019).

9. Togbika KO. KoHCcTUTyumsi YkpauHbl: npobrembl TEOpUM W NPaKTUKM : MOHorpadus.
XapbkoB : ®akT, 2000. 608 c.

10. UWyHawmkos K. MpaBoBble MexaHM3Mbl: OCHOBLI Teopun. [ocydapcmeo u npaso. 2006.
Ne 12. C. 12-21.

11. Hogikoe B., boposikoBa B. lNpo MexaHi3am peanisaduii npaB i ceobog nognHu. Hay-
Kosul eicHUK Jlbgiecbko20 OepxasH020 yHigepcumemy eHympiwHix crpas. 2018. Ne 3.
C. 45-56. URL: http://lwww2.lvduvs.edu.ua/documents_pdf/visnyky/nvsy/nvsy 03 2018/
07.pdf (nata 3BepHeHHs: 28.09.2019).

12. MenbHuuyk O. Peanisauist npaB MogvHN Ha OCBITY: CYTHICTb Ta MexaHi3M. broniemeHb
Minicmepcmea rocmuuii Ykpainu. 2012. Ne 3. C. 23-29.

13. Peanusauus npaB rpaxgaH B YCNoBUsiXx pa3BuToro couuanusma / E. ArpaHoBckas,
H. Butpyk, J1. 3aBagckas u gp. ; otB. peq. E.. Jlykawesa. Mockea : Hayka, 1983. 264 c.

14. CkakyH O. Teopist oepxaeu i npaea : nigpydHuK. Mep. 3 poc. Xapkis : KoHcym, 2001.
656 c.

15. OniHnk A. KOHCTUTYLINHO-NpaBOBUIA MeEXaHi3M 3abe3neyeHHsi OCHOBHMX cBoOOA
NOVHK | TpomMagsHuHa B YkpaiHi : MoHorpadisi. Kuis : Anepta ; KHT ; LieHTp HaB4anbHoi
nitepatypu, 2008. 472 c.

16. Tpobnemu cy4yacHOi KOHCTMTYLIOHAMICTMKMA : HaBYamnbHWUA MOCIOHMK / H. AHiLLyK,
M. AdaHacbeBa, H. BakasiHoBa Ta iH. ; 3a 3ar. pea. A. KpycsH 1a A. €3epoBa. Kuis : KOpiHkom
IHTep, 2018. 524 c.

17. CaygaxaHoB M., EropoB C. Peanusauusi npaBa rpaxgaH Ha cBob6ogHoe Mcnonb3o-
BaHMe CBOMX CNOCOBHOCTEN AN 3aHATUS NPeanpUHUMAaTENbCTBOM: MOHATME U COAepXaHue.
BecmHuk Mockosckoeo yHusepcumema MB/L Poccuu. 2014. Ne 3. C. 38—44. URL: https://
cyberleninka.ru/article/v/irealizatsiya-prava-grazhdan-na-svobodnoe-ispolzovanie-svoih-
sposobnostey-dlya-zanyatiya-predprinimatelstvom-ponyatie-i-soderzhanie (nata 3BepHeHHs:
20.09.2019).

18. Konogivi A., OniiHuk A. lNpaBa NoguHn | rpomagsHHa B YKpaiHi : HaB4arnbHWm nocio-
HuK. KuniB : FOpiHkom IHTep, 2003. 336 c.

19. KoHcTtuTyuist Ykpainm : 3akoH Ykpaiu Big 28 yepBHs 1996 p. Ne 254k/96-BP (3i amiHamu
1 gonoBHeHHsiMK) / BepxoBHa Paga Ykpainu. OgpiuitiHut eicHuk YkpaiHu. 2010. Ne 72/1. C. 2598.

20. Titko E. CTaHgapTi Ta po3ymiHHA nNpaBa Ha CBOOOAY BUpaXkeHHs! MornsagiB Ha Tepe-
Hax Ykpainn. Yaconuc Kuiscbkoeo yHisepcumemy nipasa. 2011. Ne 4. C. 393-398. URL: http://
nbuv.gov.ua/UJRN/Chkup_2011_4 97 (nata 3BepHeHHsi: 01.08.2019).

13

eHNHBEeWod2 | nHNEoiLr AaAwewd 020909edu-0HNINAWNWIHON BHHRWNL IHILURAWNY



KoncruryniitHo-npaBoBi akagemiuni ctyzii Ne 2/2019

AKmyarnbHi nUumaHHa KOHCmumyuitiHo-rnpasoeo2o cmamycy o0uUHU | 2poMadsiHUHa

21. Apwmon J1. CeBoboaa BMpaxeHHs nNornagiB Ta npobnemMu puamyHoro 3abesnevyeHHs
ii peanisauji B YkpaiHi (TeopeTuko-npaBoBe AocnigkeHHs) : moHorpadis. JlbsiB : Jlira-Mpec,
2018. 464 c.

22. bBbensHckas O. MexaHnsm HenocpedCTBEHHOW peanusauuu npasB u cBobog NUYHO-
cTu : aBToped. gucc. ... KaHa. topud. Hayk : 12.00.01. Caparos, 2003. 26 c. URL: https://
dlib.rsl.ru/viewer/01002646473 (nata 3BepHeHHs: 02.08.2019).

23. [ybpoBuHa M. 3awmTa KOHCTUTYLMOHHOIO MpaBa Ha CBOOOAY MbICIM U CIOBa B
coBpemeHHol Poccuu : gucce. ... kaHg. topud. Hayk : 12.00.02. Capatos, 2007. 208 c.

The article is devoted to the study of the concept and structure of the constitutional-
legal mechanism of the exercise of the right to freedom of thought and speech, freedom
of expression of one’s opinions and beliefs, since such is a complex systematic formation
whose elements are debatable. The etymology of the word “mechanism” is first of all
investigated in the article. Attention is drawn to the statements made in legal science
about the need to distinguish between the concepts of “mechanism of legal regulation”,

“mechanism of realization of subjective rights and freedoms”, “mechanism of ensuring
the realization of subjective rights and freedoms”, “mechanism of realization of human
rights”, “mechanism ensuring the realization of human rights”. The various approaches
that have developed in the science of the concept of realization of constitutional rights
and freedoms are presented. According to the results of the research, the author defines
the concept of “constitutional and legal mechanism for the exercise of the right to freedom
of thought and speech, freedom of expression of one’s opinions and beliefs” as a set
of interrelated elements, through which the conditions for the legitimate exercise of a
person’s right to freedom of thought and speech, freedom of expression of one’s opinions
and beliefs. It also defines the structural elements of the said mechanism: constitutional
norms that enshrine the right to freedom of thought and speech, freedom of expression
of one’s opinions and beliefs; legal acts: normative legal acts, which are the external form
of expression and consolidation of these norms; the constitutional right to freedom of
thought and speech, freedom of expression of one’s opinions and beliefs, to its content,
structure and guarantees of realization; the activity of a person to exercise his or her right
to freedom of thought and speech, freedom of expression of one’s opinions and beliefs;
restrictions on the right to freedom of thought and speech, freedom of expression of one’s
opinions and beliefs; subjects (state authorities, local self-government, their officials);
legal acts that provide clarification of the content of legal rules; acts of application of the
rules of law (individual legal); legal facts.

Key words: constitutional-legal mechanism, realization, freedom of thought, freedom
of speech, freedom of expression, structure.
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IMPOBJIEMA KOHCTUTYUIHHOCTI 3AKOHY YKPAIHU
«I[TPO OUYHNIIIEHHS BJIAW» Y KOHTEKCTI TO3UIIIT
BEHEIIAHCBKOI KOMICII

THE PROBLEM OF THE CONSTITUTIONALITY OF THE LAW
OF UKRAINE “ON THE CLEANING OF POWER” IN THE CONTEXT
OF THE POSITION OF THE VENICE COMMISSION

beakin JI.M.,
KaHOuOam mexHiyHux HayxK, Cmapuiutl HayKosutl CnigpoOIimHuK,
aosoxam iHOUBIOYaIbHOI NPAKMUKU

Posrnsgatotbcs BUCHOBKM BeHeuiaHcbkoi koMmicii Wwoao 3akoHy Ykpainu Big 16.09.2014
Ne 1682-VII «lMpo ounLLeHHs Bnagmy» (Mpo «CTpaLito») NOPIBHSAHO 3 NONOXeHHAMU KOH-
CTUTYLiT YkpaiHu. HaronolueHo, Lo npakTuka ncTpauii y eBponencbkux KpaiHax BUpoO-
Ouna eBponenchbki cTaHaapTy B ranysi niocTpadii, siki B OCHOBHOMY BUMNMMBAKOTL 3 TPbOX
Dxepen: KoHBeHUii Npo 3axuCT NpaB MIOAVHM Ta OCHOBOMOMOXHUX CBOBOA Ta NpaKTUKK
€sponeiicbkoro Cyay 3 npas NoavHK; NpeueaeHTHOro npasa HalioHanbHUX KOHCTUTYLLIN-
HuX cyais; Pesontouin NMAPE 1096 (1996) Ta 1481 (2006). Y Pesontouii 1096 (1996) cdop-
MynboBaHi «KepiBHi npuHUmny ans 3abesneyeHHst BianoBiAHOCTI 3aKOHY MPO MOCTpaLito Ta
aHanoriyHNX agMiHiCTpaTMBHMX 3axofiB BUMOram AepkaBu, 3aCHOBaHOI Ha NpuHLMNI Bep-
XOBEHCTBa npasay. Komicig noctasuna nig CyMHIB NPUAHATHICTb 3aCTOCYBaHHA NtocTpaii
[0 AepxaBHUX cry60BUiB, SKi npavtoBany y nepiod, Konu kpaiHoto kepysas [Mpe3naeHT
B. AHykoBmu. Xoya Kowmicis i Bu3Hana, Wo cuTyauis 3 AeMOKpaTUHHUMU rapaHTisiMK Y TOM
nepioa novana noriplwyBaTucs, ane, He3BaXakun Ha HUX, naH FHYKOBWUY He OTpUMaB Mo-
BHY MOMITUYHY, ieONOoriYHy Ta eKOHOMIYHY MOHOMOMIO MO BCiK kpaiHi. Kpim Toro, YkpaiHa €
AepxaBoto-uneHoM Paam €sponu 3 1995 poky i ik Taka NpoKLLIna MOHITOPUHT Ha nNpeaMeT
BiANOBIOHOCTI eBponencbkuM ctaHaapTam. LUnpokomacilutabHi 3axogm nrocTpauii LWwondo
LibOro KOHKPETHOrO nepiogy CTaBnsATh Nif CyMHIB hakTUuHe dyHKUIOHYBaHHS NpaBoBOi Ta
HOpMaTMBHO-NPaBOBOI 6a3un YkpaiHu Sk AeMOKpaTUYHOT AepXKaBu, 3aCHOBAHOI Ha NPUHLUMN
BEPXOBEHCTBA npasa. Bpaxosyoun BUCHOBKM Komicii LLOAO HEBIANOBIAHOCTI HOPM LbOro
3akoHy KoHcTuTyuil YkpaiHu, 3okpema, 3ageknapoBaHuM Het npuHUMnaM BepXoBeHCTBa
npaga, npe3ymnujii HeBMHYBATOCTI Ta iHAMBIAYanbHOI BiANOBIAANBHOCTI, HEMAE XOAHUX ne-
peLlkoq Ans BU3HAHHS LbOro 3aKOHY HEKOHCTUTYUIMHMM. Y CTaTTi 34iNCHEHe MOpPIBHSAHHS
peakLii NPUXUNbHWKIB NOCTpaLi, Konu NCcTpawis Morna TOPKHYTUCSH HUX CaMuX.

KntoyoBi cnoBa: HEKOHCTUTYLIMHICTb, NOCTPaLlis, BEPXOBEHCTBO npasa, Npe3ymnLis
HEeBWHYBATOCTI, iHAMBIQyabHa BiANOBIAANBHICTD.

IocranoBka mnpodiaemu. OcTaHHIM i3 BHeceHHsIM y BepxoBny Pany Ykpainn
4acoM BIJHOBHUBCSI IHTEpEC IOPUCTIB 1  3akoHOmpoektTy Bix 11.07.2019 Ne 10444

CYCHIJIBCTBA 3arajoM J0 3aKkOHY YKpa- IIO/I0 PO3IIMPEHHS JIFOCTpAIlii 1 Ha TOI-
ian Big 16.09.2014 Ne 1682-VII «IIpo YMHOBHMKIB Tepiofy micias 2014 poky'.
OUYHIIICHHS BIIAIM» (3aKOH TIPO «JIIOCTpa- [ xo4a 1e# 3aKOHOTIPOEKT OYITO BiAKITHKAHO
uito») (mami — 3Y Ne 1682-VII) Ta nucky- I URL: http://w1.cl.rada.gov.ua/pls/zweb2/webp

cii 3 UbOTrO MUTAHHSA, 30KpeMa, 1y 3B’A3KY  rocd_12pf3511=66202.
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I nUMaHHA KOHCmMmumyuluHo

AKmyarsibH

29.08.2019, nikaBo mpoaHami3yBaTH peak-
il0 TNPUXWIBHUKIB JIIOCTpalii, KOJH
JIIOCTpAIlist MOTJIa TOPKHYTUCSI HUX CaMHUX.
Kpim ToOr0, HEOOXiAHO MaMm’sITaTH, IO IIe
3 Tepiofy aKTUBHOTO 3acTocyBaHHS 3Y
Ne 1682-VII 3anmummincs HEpO3NIAHY-
TUMH CYJOBI IO30BH 0Ci0, SIKi MOCTpaX-
JaJIA BIJ| «JIFOCTpAIlii», 110 MOB’si3aHe 13
He3aBeplIeHiCcTI0O po3msiny Konctuty-
miianM CynoM Yipaian (KCY) muranss
koHCcTUTYIIHHOCTI 3Y Ne 1682-VII. OTxe,
TeMa € aKTyaJbHOIO.

AHaJii3 0CTaHHIX J0CTiIzKeHb i my0Ti-
kaniid. HaykoBi nocmimkeHHs y cdepi
3aCTOCYBaHHS  TPOIEAYpH  JIFOCTpaIlii
JOCUTh HEYWCIIEHHI. BiTbIIiCTE BUKOHA-
HUX POOIT TNPHUCBSYEHA aHaJi3y IOCBIAY
Ta pe3yJbTaTiB JrocTpauii y kpainax Llen-
TpaipHOi Ta CxigHoi €Bpomu y mepiox
MOJIONIAHHS  TIOCTKOMYHICTHYHOTO — Ha/l-
OaHHA Ta CrpodaM MEePeHECTH IIeH TOCBia
B yKpaiHChKi peamii [1-4, mesxi immi],
X04a BHACIIIOK 00’ €KTMBHUX NMPUYHH TaKe
MIEPEHECECHHS IOCBIy HE € BaamuMm [4].

HocmimpkenHst 0Oe3nocepeHbo  yKpa-
{HCBKHX yMOB JIOCTpaIlii MOKHA YMOBHO
TIONIJTUTH HA 2 TPYNH: Ti, IO BUKOHYBa-
JUCS Yy TEepiof MiATOTOBKH JIFOCTpaIliii-
HOTO 3aKOHOJABCTBA (MIEPioA MO3UTHBHUX
cnoziBanp) [5; 6], Ta Ti, 110 BHUKOHYBa-
JCA Ticst Ha0yTTS HUM YMHHOCTI. Tak,
y poboti [5] mpurrycKkaeTbes, Mo yKpaiH-
CBHKi TPOMA/ITHY HHHI aKTHBHO BIMAararoTh
3aCTOCYBaHHS JIFOCTPALIfHUX TIPOIECIB Y
TTOJTITHIII HAIIIOT e KABH SIK TPOTOBKECHHS
JEMOHTAXy «YMHHOI BJIaJn». Y CTarTi [6]
BKa3y€eThCs, 110 «HAIlla Jiep>kaBa HUHI CTO-
iTh Ha MMOPO31 3MIHCHEHHS ITOBrOOUYiKyBa-
HHMX 3aXO[iB, IKI MalOTh ITOJ0JIATH SIBMIIIA,
Taki sSK KyMiBCTBO, KIJIAHOBICTb, HEIIO-
THU3M, CTBOPUTH YHIBEpCaJbHE «CHTOY,
SIKe JJACTh 3MOTY HaM BIJICISITH «CTapope-
KUMHHX» 1 KOPYMIIOBaHMX YHWHOBHHKIB,
3pagHUKIB, MPUXWIHHHUKIB CEMapaTHCTiB
Ta TEPOPHCTIB, MO CIPHUITHME IIiBH-
LICHHIO JIOBIpU /O IEPXKaBHOTO amapary
Ta 3HAYHO TMOJIETHIMTH MpoIec pedopm».
[IpaBaa, mpu LOMY POOHTHCS TOMEPE-
JKEHHS, M0 «HUHINTHIM JIFOCTPAaToOpaM y
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JKOJHOMY pasi He MOTpPiOHO KepyBaTucs
MOYKJIMBICTIO 3aCTOCYBaHHA HEKEPOBAHOT
MOMITHYHOI pO3MpaBH, MO0 BOHU cami
3T0JIOM HE CTaJIH JIIOCTPOBAHUMUY. 3a3Ha-
YUMO, IO y KOHTEKCTI MPONOHOBAHOIO
3akoHOPoekTy Ne 10444 11eit nporuo3 mir
CTaTH IIJIKOM peabHUM.

JlocBin pakTUYHOTO 3aCTOCYBaHHS B
VYkpaiHi 3aKOHOJABCTBAa IPO JIFOCTPAILIO
3pOoOMB HOTO OLIHKY 3HAYHO CTPHMAaHi-
IIOK0: BiJl MOMIpHO mecuMicTiuHOi [7—10]
0 ToBHICTIO HeratuBHOi [11]. Hampu-
ximan, y crarri [10] aBTop 3acTepirae, mo
«HOBI», SIKi 00IMMYyTh 3BITbHEHI TOCaTH
3aMICTh «JIIOCTPOBAaHUX», HE MO30aBIICHI
OakaHHS IIBHJKOTO 30aradeHHs 3a paxy-
HOK Kopymiii. .. [Ipuxig «HOBHX» MOXe HE
mpuBeCTH A0 skicHuX 3MmiH. lle, BmacHe,
Hamagl 1 BimOymocs: depe3 4 poOKH I
PeBomtonii ['imHOCTI 06’ €KTHBHI eKcIiepTH
BCC BIICBHEHIIIC 3asBISUIH IPO TOBEP-
HEHHs B YKpaiHy CTapuX KOPYHUiHHUX
cxeM [12; 13 Ta in.]. ¥ crarrti [11] Haro-
JIOUITY€THCS, MIO JIOCTPAlilHI MpoIecH B
YkpaiHi 3a cydacHIX yMOB HaOyBalOTh pUC
BUKITIOYHO 3ac00y JleriTuMariii «HOBOTO
MOJIITHMHOTO  PEXUMY», IO CTBOPIOE
NEBHY ITOKA30BICTh Ta 1LIIO30PHICTH OYH-
HICHHS BJIa]TH.

Y mm31i crareit [6; 9; 14] 3BepraeThes
yBara, 1o JIFOCTPaIliliHi 3aKOHH Ta TPOIIe-
JlypH HE MYCSTh MaTH €KCTPAOPAUHAPHUAN
XapakTep Ta JOMYCKaTH MOPYIICHHS MpaB
JIOJMHY, sIKi (MOpYUIEHHS) HECYMICHI 3
IPUHIUIIAMY JIEMOKPAaTU4HOI ITPaBOBOL
JIEpKaBH, MO0 YOTO CKJIAJIacs MpaKTHKa
€pponeiicekoro Cyny 3 mOpaB JIOAUHU
(ECILI). Y crarri [15] 3a3Ha4a€eThCs, 110
MPABO3aXMCHUKH Ta €KCIIEPTU PO3KPUTH-
KyBanu 3akoH Ne 1682-VII sk Takwuii, 1o
HE BIJIOBIZA€ €BPOTICHCHKUM Ta MiXKHA-
POAHMM HOPMaM IpaB JIOAUHY 1 MIPHUIAHA-
TUH 3 TOpYHIEHHsSM mporenypu. OgHak
caM aBTOp, OYEBUIHO, TAKY TOUKY 30py HE
MOJIISIE, OCKUIbKH CTBEPIPKYE, IO BJa-
JOCsl CTBOPHUTH SIKICHUI 3aKOH, TPO IO
CBITYUTH TOW MOCTIHHUN OTip, KU Bif-
YyyBaBCA B TIPOIECi HAaMWCaHHS H yXBa-
JICHHSI 3aKOHY.
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HaromicTh BimOMUII TpaBO3aXUCHUK
€. 3axapoB pi3KO PO3KPUTHKYBaB 3aKOH
No 1682-VII, 3a3HauuBIIM, IO 3aKOH
YXBAJIMB <(GTBAITOBAaHMHA MaplaMeHT» Ta
Ha3BaB I YXBaJICHHS «BEJIMKOK TIOpa3-
KO JneMokparii». IlpaBozaxucHUK Bij-
3HAUUB TIOPYIICHHS TPOLCAYPU PO3IIISIAY
3aKOHOIPOEKTY; HAIMIPHO IIHUPOKE KOJIO
0cib, sKi OyIyTh MPOXOTUTH JIFOCTPALIIIO;
BIJICYTHICTh HE3aJIC)KHOTO OpPraHy JIjIs Ipo-
BeZICHHS JIFOCTpAIlii; MOPYIIeHHS MpaBa Ha
[IPUBATHICTH; CTBOPECHHS PU3HKIB MACOBOTO
3BepHeHHs nmocTpaxkaanux 10 €CIIL, «ao
mipUBaTHME aBTOPUTET JepkaBm» [16].
VY crarti [17] aBrOp mOpyIIye MUTaHHS
010 THCKY TIPEICTaBHUKIB BIAAW Ha
YKpaiHChKi CynH, SIKi PO3MIAJAI0Th CKapTy
MOCTPKIAIMX BiJI JIFOCTpAILi.

OnHak y TpoMaji SKOCh 3a0yBCsl TOW
¢axt, mo y rpynHi 2014 poky TOCHTB po3-
ropayTy orminky 3Y Ne 1682-VII namana
€pporetickka Komiciss 3a nemMokpariro
uepe3 mpaso (Beneniancbka komicis). Ii
BHCHOBKH MOXYTh CIYT'yBaTH apOiTpa-
HOI0 JYMKOIO B OI[HII LHOTO 3aKoHY.
Oxpemi mnHTaHHA BHCHOBKY BenemiaH-
cekoi Komicii B KOHTEKCTI KOHCTHTY-
HiHHOCTI 3aKOHY PO3IISAHYTI aBTOPOM Yy
crarri [18].

MeTor0 cTATTi € OCIIiPKEHHS M03H-
il BeHeniancekoi KoMicii 11010 SIKOCTI Ta
BI/IMIOBITHOCTI TIPUHITUTIIAM BEPXOBEHCTBA
npaBa 3akoHy Ykpaiam Bix 16.09.2014 Ne
1682-VII «IIpo oummienns Bragm» (TIpo
«TIOCTPALIIION).

Bukiax  oCHOBHOTO  Marepiajy
nociimkennsi. BUCHOBOK  (IpoMiXKHHIA)
Ne 788/2014 momo 3akony «IIpo oum-
IEHHS BiIaan» (3aKOH MPO «TIOCTPAITIIO»)
B YkpaiHi cxBaneHuidi BeHeriaHCHKOIO
komiciero (mani — Komicis) Ha1i 101-# [Tne-
HapHill cecii (Benewis, 12-13 rpynus
2014 p.). Po3rmsia 3aificHeHni Ta miicTaBi
mucta Bix 03 sxoBTHSA 2014 poky [omou
Komirery 3 wmoniTopunary Ilapmament-
cpkoi Acam6Gnei Pagm €mporu (ITAPE)
010 TyMKH BeHeliaHChKoi KOMicii o0
nmanoro 3akony. ToOTo ykpaiHChKa Biaja
3a aHaJOrIYHMM BHCHOBKOM HE 3BepTa-
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macsi. BUCHOBOK pgocTymHUiT Ha caifTi
KoMmicii ykpaiHCBKOIO? Ta aHTITHCHKOIO
MoBamu. Jlajmi BUKJIaJEHHS BEIETHCS 3a
YKpaTHOMOBHHM TeKCTOM BHCHOBKY.

[lpunarigHo [UIsi TIOPIBHAHHS 3raja-
€MO, 110 Yy Hepiox OOroBOpEeHHs 3aKo-
Honpoekty Ne 10444 (2019) 3acTymHuk
Minictpa roctunii Ykpainu C. Ileryxos
BUMAaraB HaJICTIaTH I 3aKOHOIIPOEKT
mo Beneriancekoi komicii. UWHOBHHK
3as1BUB, IO «PO3IIUPEHA» JIFOCTpAIlisl HE
BigmoBinae kpurepisim pimens €CII, i,
SIK 3aBX/IM Y BUNIAJIKAX 3arpo3 JIsl YUHOB-
HHUIITBA, KKJISIBCS» IIHHOCTIAMH PeBororii
Tigrocti*. TIpu bOMY SIKOCH «3a0ya0Cs»,
mo y 2014 p. MiH’foCT HE TiJIBKH HE 3Bep-
TaBCs 13 UM MUTAaHHAM 110 BeHeriaHchKo1
BucHoBky.

Posmisnaroun BucHoBoxk Bewnemian-
CHKOT KOMICii, CITiJT TPsIMO 3a3HAYUTH, 1110,
TOTIPH 3BHYAHHUN CTHJIL TOJICPAHTHOCTI
BrucHOBKIB Kowmicii, y 1mipomy BucHOBKY
Kowmicis He mIkofyBaja HEraTUBHUX OIli-
HOK mpuiHATOMY 3akoHy. OO0’ €KTHBHI
YKpaiHCBhKI IOPUCTH Ha3Basu 1el BucHo-
BOK «Iiepe0adyBaHuM»”.

Ilepmi 3a Bce y cBoemy BuCHOBKY
Kowmicis Bkazamna, 1o 3aKoH Mpo JIOCTpa-
I[i0 YM aHAJOTI4HI 3aKOHW, K MpHiiMa-
IOThCSL y JIepKaBax, 10 BBaXAKOTH cebe
JIEMOKPATHYHUMHU Ta IPUXUITBHUMU ITPHH-
[IMIIaM BEPXOBEHCTBA IpaBa, HE MAalOTh
HOCHTH €KCTPAaOpIWHApHUN XapakTep Ta
BUOMBATHUCS 13 3araJbHONPABOBOIO KOH-
TEKCTY TaKWX JIep’KaB Ta MalOTh BiIIIOBi-
JIaTH €BPOIICHCHKUM CTaHAApPTaM y rairy3i
JIOCTparii, Ha IO 3BEpTalTh yBary i
yKpaiHChKi topuctu [6; 9; 14]. Y mynkTi 18
BucHoBKy 3a3HaueHO, IO Taki CTaH-
JTApTH B OCHOBHOMY BHUILIMBAIOTH 3 TPHOX

2 URL: https://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-AD
(2014)044-ukr.

> URL: https://www.venice.coe.int/webforms/
documents/?pdf=CDL-AD(2014)044-¢.

4 URL: https://my.ua/news/cluster/5d285eec4e9
46722a81df7a37page=2&first news_id=9ef63ea5-
2643-899b-619e-7002a7felf2d.

5 URL: https://novosti-n.org/analitic/read/19
69.html.
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Jokepen: €Bponeiicbkoi KoHBeHIlii 3 mpaB
monuau (nani — KoHBeHIlis) Ta MpakTUKu
€CIT; npeteIcHTHOTO TpaBa HAIliOHAb-
HAX KOHCTHUTYIIHHUX CyxdiB; Pe3omromiit
I[TAPE 1096 (1996) mipo 3axoau 3 JTiKBima-
1ii CHaAIUHN KOJUITHIX KOMYHICTUYHHUX
tTotanmitapHux cucrteM i 1481 (2006) mpo
HEOOXIIHICTh MI)KHAPOJHOTO 3aCY/PKEHHS
TOTATTAPHUX KOMYHICTUYHHX PEXKHAMIB.
ITAPE y Pesomomii 1096 (1996) Bka3zana
Ha «KepiBHI mpuHIUTYN 15 3a0€3IeIeHHS
BIJIMOBITHOCTI 3aKOHY PO JIFOCTpPAIit0
Ta aHAJIOTIYHUX aJMIHICTPaTHBHUX 3aXO0-
B BHMOIaM JIep’KaBH, 3aCHOBAHOI Ha
MIPUHIIMIII BEPXOBEHCTBA TpaBay (maii —
«KepiBHI IpUHIIATI ).

Buxonstau 3 mux KepiBHUX pUHIIUTIIB,
Benenianceka KoMiCig Harojocwia, IO
«MeTa JIIocTpamii Mae TOJsAraTH Hacam-
Mepes y 3aXKMCTi JeMOKpaTii BiJl BIJT0JI0-
CIB TOTaNiTapU3MYy, TOII SIK NIpyTa ii MeTa,
0 IAMOPSAAKOBaHA peatizallii ToJ0BHOT
METH, Ma€ MOJISATaTU B iHIUBiAyaIbHOMY
MoKapaHHi 0cCi0, sKi CIIBOpaIlOBaIN 3
TOTANITAPHUM pekuMoM». Tomy mepiof,
JI0 SIKOTO HAJISKUTh JIFOCTPALliS, € OXHUM
3 HaBaXKJIMBIMKUX MTUTaHb. JIrocTparlis sk
MeTo OOpOTHOM 3 MHUHYIUM Ma€ 3acTo-
COBYBATHUCS JIO MEPioAy KOJIHIITHBOI MOJIi-
TUYHOI CUCTEMH, sIKa MOPYIIyBajia paBa
JIIOAWHMA Ta JIOACHLKOI TITHOCTI, a HE 10
HACTYIHOTO Tepioy, Koy Oyiia CTBOpeHa
HOBa CHCTEMa, 3aCHOBaHa Ha TapaHTy-
BaHHI JIeMOKparTii Ta mpaB monuHu (1. 29
BucHoBKy).

VY upomy cenci Komicist B3arani mocra-
BWJIA TMiJ] CYMHIB NPUHHATHICTD 3aCTOCY-
BaHHS JIIOCTpAIil A0 AEpKaBHHUX CITYXK-
OOBIIIB, SKi MpAIfOBATH y Tepiof, KOIH
Kpainoto kepyBaB I[Ipesupent B. Anyxo-
Buu. Xoua Komicis i BU3Hana, Mo cuTya-
ist 3 JEeMOKPAaTHYHUMH TapaHTisIMH TiCIIs
npuxony B. SIlHykoBuua 10 BiIagu mnoyana
MOTIPITyBaTUCS, aje, He3BaKaYH Ha
HUX, TaH SIHyKOBHY HE OTPHUMAaB TOBHY
MOJITUYHY, 11€O0JOTiYHy Ta EKOHOMIuHY
MOHOTMIONI0 1O BCiil kpaini. Kpim Toro,
JICSIKI 3 HETATUBHUX SIBUIIL, 1110 XapaKTepH-
3yIOTh LIeH Mepiof, Taki AK KOpyILis, Oynn
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MIPUCYTHIMU B YKPaiHCBKOMY CYCITiJIbCTBI
me 1o 2010 poxy. Bumi gepkaBHi CiIyx-
0OBIIi, IO MPAIFOBAIH TiJ] 9ac MPaBIiHHS
SnykoBu4a, HMOBIpHO, BXe OOilimMamu
cBOI mocaay, OyJii TAKOX JIOSLIbHUMHU JI0
KOJIMIIHBOTO ypsiay. HoBe 3akoHOIaBCTBO
o710 O60POTHEOM 3 KOPYIIIEID BXe OyIIo
yxBaneHo. Kpim 1poro, cimis 3a3Ha4uTH,
o YKpaiHa € AepxaBoro-wieHoM Panu
€Bponu 3 1995 poky i sk Taka mpoinuia
MOHITOPHUHT Ha MPEIMET CBO€i JIeMOKpa-
TUYHOCTI Ta BiJTIOBIIHOCTI €BPOIIECHCHKUM
CTaHmapTaM. 3BEpPHYTHCS [0 IIUPOKO-
MacmITaOHUX 3axXONiB JIOCTpaIii MI0H0
IbOTO KOHKPETHOTO MEePiofy O3HauaThMe
MMOCTaBUTH MiJ CYMHIB (pakTHUHE (YHK-
I[IOHYBaHHS MPaBOBOi Ta HOPMAaTHBHO-
MpaBoOBOi 0a3u YKpaiHU sIK JEMOKPATHIHOL
JIep>KaBu, 3aCHOBAHOI Ha MPHHIUII Bep-
XOoBeHCTBa mpasa (1.1. 33, 34 BucHOBKY).
3a3HayeHe MIiATBEPIKYE TMPABOTY THX
YKpaiHCHKUX CIEIialicTiB, SKi CTaBHIH
i/l CyMHIB 3aCTOCYBaHHS 0€3MocepenHbo
MOCTTOTAJIITAPHOTO JAOCBIAY J0 BiIHOCHO
JIeMoKparnyHoi cuctemu [4; 10].
Benerianceka KoMicist  Bi3HaumiIa,
0 TPUHIMIKA 3AIMCHEHHS JIOCTpALlii,
3aknaneHi y 4. 2 ¢t 1 3V Ne 1682-VII
(BEepXOBEHCTBO IMpaBa Ta 3aKOHHICTb; BiJl-
KPHTICTh, TPO30POCTI Ta IyOJIYHOCTI;
MPe3yMIIIlisi HEBUHYBATOCTi; I1HIWBITY-
aJbHA BiJNOBINAJBHICTD, TapaHTyBaHHS
[paBa Ha 3aXMCT) 3arajoM BiANOBINAIOTH
€BPONCHCHKUM cTaHnapraM Ta KepiBHum
npuniunaMm. OnHaK, BUXOIAYH 3 aHAII3Y
TekcTy 3akoHy, KoMicis moXoauTh BUCHO-
BKY, 10 (paktraHO 3Y Ne 1682-VII He Bi-
moBigae muM BuMoram (1. 64 BucHOBKY).
VY 3akoHi, SK TpaBUIO, HE BHUMAara€ThCs
BCTAHOBJICHHS 1HIUBIIyabHOI MPOBUHU
HE3aJIe)KHUM OpraHoM. 3a00poHa JOCTYITY
JI0 IepKaBHUX (YHKIIiH, III0 3aCTOCOBY-
IOTBCSL 10 IUX OCi0, 3aCHOBaHA Ha TPO-
cToMy (akTi oOiiiMaHHs MEBHOI MOcagy 3
MOJIAJTBIIO0 TIPE3yMITIIi€r0 BUHHOCTI. Tofi
K Led Miaxil Moke OyTH NPUHHITHUN
1I0J0 0Ci0, 10 00ifiMaM BHCOKI IOCaau
B KOMYHICTUYHHIA TEpiof i JesKuX Hai-
BRXKIIMBIIINX JIEPKAaBHUX YCTAHOBAX IIiJ
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yac TpaBiiHHA TaHa SIHykoBW4Ya (BHILI
MoCcaju), y BCiX IHIIMX BUMAJKaxX BUHA Ma€
OyTH J0Be/IeHA HAa OCHOBI 1HIMBITyaIbHUX
BUMHKIB. SIKIIO camM (aKT HAICKHOCTI 110
maprii, opraHizamii abo aaMiHICTpaTHB-
HOTO OpPraHy CTaporo pexuMy € MifcTa-
BOIO Uil 3a00pOHU 00ifiMaTH Jep:KaBHI
nocaad, TO Taka 3a00poHa 3BOIUTHCS
10 (GOpMH KOJEKTUBHOTO Ta JUCKPHUMIi-
HaIlIHHOTO TTOKapaHHs, sSKa HECyMicHa 3
HOpMaM# B Taiy3i HpaB JOAWHU. ToMmy
JIOCTpAIliss PU3UKYE CTaTH MOJIITUYHUM
IHCTPYMEHTOM Ui TPUAYIICHHS OIO-
HeHTiB (1. 64 BuchHoBky). ToOTO MaroTh
pariito ykpaiHCchKi aBTopH [8], KoJIH 3a3Ha-
YaroTh, 110 OJHUM 13 OCHOBHHUX HENOJIIKIB
IHCTUTYTY JIIOCTpAIlii € KOJEKTHBHA, a HE
iHauBigyanpHa (opMa BiAMOBINAIBHOCTI
3a HeMpaBOMIpHi Jil UM IIKOLY.

3a 3Y Ne 1682-VII, Bkazye Kowmicis,
ocoOu, sKI TANAXA0Th Mij JIFOCTPAIIIO,
HE MaTh MOXIHBOCTI JOBECTH, IO,
HE3BAKAIOYM Ha TOCamy, Ky BOHH 00i-
Himanu, BOHU He Opajii y4acTi B Oyab-SKuX
MOPYIICHHSX MPaB JIFOIUHH 1 HE BXKUBAIU
a00 He MIATPUMYBAJIH aHTHIECMOKpa-
THUYHI 3ax011u. Hemae %omH01 MOYKITHBOCTI
[TOCHUJIATHCA Ha 4Yac, [0 MHHYB 3 MOMEHTY
oOiliMaHHA ToOcaau, abo Ha TOAAJBIILY
moBeiHKy i craneHHs. 3Y Ne 1682-VII
BUKJIIOYa€e (hakToOp yacy B IIJIOMY, He3a-
JISKHO BiJl TSDKKOCTI MUHYJIOI TTOBEIIHKH,
1 Ile O3Hayae, 10 3aKOH HeE BIAIOBIIAE
MIPUHIINITY «IHIWBIAyaIbHOI BiAIOBiTaIb-
HOCTI», Ha SKOMY Mae OyTH 3acHOBaHa
nroctpanig (4. 2 cr. 1 3akony). Hasits
JOOPOBIIBHOI BIJACTaBKKM 3 TMOCAad JO
22.02.2014 p. me Oyme TOCUTh, MO0 3BiIb-
HUTH 0co0y Bix moctpamii (1. 65 BucHo-
BKY).

Bapto 3a3naumtu, mo y nepion ooro-
BopeHHS 3akoHOTPOoeKTy Ne 10444 (2019)
exc-IIpesnnent VYkpainu II. IlopomeHko
BKa3yBaB, IO «IOMEPEIHs IIOCTpaIlis
Oyra 3ampoBakKeHa 32 BOMBCTBa Ha Maii-
JlaHl i TONITUYHY BiJIIOBINaJIBHICTh THX,
xT0 OyB Tpu4eTHUN abo CXBajrOBaB IIi
BOuBCcTBa. [lomepenns mroctparlis Oyna
nepenbadena 3a BOWBCTBO HebecHol
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COTHI, 32 MATPUMKY 3aKoHIB 16 ciuns. 3a
KOMaHJy, sika 3aknukana [lyTiHa BBecTH
Bilichbka B YKpaiHy i TUM CaMUM CIpHUsiIa
neriTuMizaii pociicekoi okynaunii Kpumy
i [lou6acy. e 3nounnu. YacTuHa nux 3;10-
YHHIB — BKJIFOYHO 3 SIHyKOBHYEM — JOBe-
JIEHa 1 OTprUMajia BUPOK CYIy»°.

ToO6To 1me BU3HAHHA O3HA4Yae, M0
TOJIIIHE KEPIBHHUIITBO ACPXKABH CBIJIOMO
3anpoBagmio y 3Y Ne 1682-VII mpunImn
KOJIEKTHBHOI BiATIOBIJAIEHOCTI, TIPUHITATI
MOMCTH, MPHUHIIMII TTOKapaHHs Oe3 BUHH,
OCKUIBKM SIBHO HE BC1 HACTYMHI XEPTBU
JrocTpanii paaiiu poscrpiny HeGecnoi
COTHI 1 TIATPUMYBajdM HOro, HE JOBe-
JIEHO, 110 BCi BOHM MiATPUMYBAIH 3aKOHH
16 ciuHs, a CymOM «JIOBEJCHa» JIUIIIe
«4JacTUHa», 3a clioBaMu ekc-IIpesunenra,
3JI0YHHIB.

Benerianceka KoMicisi 0COOTUBO HAro-
JOCWIIa, IO YCTAJCHOI CYJIOBOIO TpaK-
tukoro €CILI e 3actocyBanHsa ctarti 6
KonBeHtii B ii kpuMiHaJIBHINA 9acTUHI 10O
MpoIeNypy JIFOCcTpalii (rapanTii mpasa
Ha cymoBui 3axuct). Y Pesomonii 1096
(1996) Bumaraerbcsi AOTPUMaHHS TIpaBa
Ha 3aXHCT, MPE3YMIMII0 HEBHHYBATOCTI,
MOKH BHHA HE JIOBEJICHA, a TAKOX TPaBO
Ha OCKapKeHHs B cyai. BinmmoBimHo mo
BuMoru M) KepiBHUX mpHHIUIIB «0c00a
HE MO)XKe OyTH IIIOCTpOBaHa B YKOIHOMY
pasi 0e3 HamaHHA IOBHOTO HAJIEKHOTO
NpoIleCcyaJbHOTO 3aXHCTY, 30KpeMa (anie
He OOMEXYIOUHCh) TIpaBO Ha 3aXUCT,
MpaBO Ha OYHY CTaBKy U OCKapiKeHHS
JIOKa3iB, II0 BUKOPHUCTOBYIOTHCS TMPOTH
Hel, IpaBO MaTH JOCTYN JO BCiX HasB-
HUX OOBHMHYBAJIBHUX 1 BHIIPaBIyBallb-
HUX JOKa3iB, IIPABO IPEICTABUTH BJIACHI
JIOKa3H, TIPAaBO MaTH BiJKPUTE CIYXaHHS,
SKIIO 0co0a MPOCUTh IMpO Iie, i MpaBo
Ha OCKAPXKEHHS B HE3AICKHOMY CYIi».
Komicist Takok BHMarae, 1o 3BiTbHEHHS
3 ITocagu Mae OyTH MPU3YITUHEHO TIij] 9ac
amensIii i o cyx Mae OyTH YIOBHOBaXKe-
HHUI CKacyBaTH pillleHHsS JTHOCTpamiiHO

¢ URL: https://www.rbc.ua/ukr/news/predy
dushchaya-lyustratsiya-vvedena-ubiystv
a-1563009503.html.
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KOMICii y 3B’513Ky 3 00CTaBUHAMH KOXKHOTO
KOHKpeTHoro Bunaaky. Crarra 1 (4. 2) 3Y
Ne 1682-VII miareepmkye, M0 JHOCTPALis
Mae OyTH 3acHOBaHa, 30KpeMa, Ha IIpe-
3yMIIIIi{ HEBUHYBATOCTI 1 rapaHTisAX IMpaBa
Ha 3axuct. [Ipore, BBaxkae Kowmicis, 3akon
He 3a0e31euye NOBHOLIHHUX MPOoILecyallb-
HUX TapaHTiil Uit 0ci0, SAKi MiANanarTh
i JTrocTpartiro (.. 82—85 BHUCHOBKY).

BigBomikarounch IIEBHUM YHHOM BiJ
BUKJaleHH BucHoBky Beneniancekoi
KOMIcii, ciliJ 3a3Ha4WTH, IO yKpaiHChbKa
BJaja 3aMiCTh 3a0e3Me4YeHHs HAJICKHOTO
CYIOBOI'O 3aXHCTy OCI0, sIKi MOTPaIUIsLIH
i JIFOCTpAIlifo, Bramacs g0 MPsSMOTO
3aJSIKyBaHHsS Cy[JiB, IO Hamarajiucs
3aXMCTUTH TPOMAIsH BiJJ CyMHIBHOI
moctpauii Tak, MiHicTp toctuuii Ykpainu
I1. Ilerpenko BU3HAUaB 3a3qaJIeriab He3a-
KOHHUMH BCl pillIeHHS Cy/iB, SIKi CKaco-
BYIOTh 3BIIBHEHHS 3 POOOTH ITOCAIOBUX
0Ci0 y MOpAIKy Tak 3BaHOI «JTIOCTPALIii».
Bin nanomsras, mo cymu i cyami «mepe-
Ouparote Ha cebe ¢ynkuii BepxoBHOi
Panu, i 11e mUTaHHS HE TIIBKU MOPYIICHHS
3aKOHY 3 OOKY TOTO 9H 1HITIOTO CY/, ajie
1Ie 1 MUTAaHHA MMOCATAaHHS Ha KOHCTHUTYIIIH-
Huit nmag» (05.12.2014). MiHicTpoMm sIK
4yieHoM Buioi panu rocTumii BUCIOBIIIO-
BaJIMCSl TIOTPO3H MPUTITYBaTH 10 BiATO-
BiJJAJILHOCTI Cy/IiB, sIKi OyIyTh IpUiiMaTH
pIllIEHHS], IO HE BJIANITOBYBaTHMYTh MPH-
XWJIBHHKIB TOTAIBHOI «JIFOCTpamii»’.

B inmomy pasi Minictp II. IleTperko
sasBuB®. «lleit 3akom (Ne 1682-VII —
aémop) HU3KOKW TIOJIOKEHb Mependa-
Yae aBTOMAaTH4Hy JrocTpanito. TobTto
MOTPiOHO TINBKM BCTaHOBWUTH, OOiiiMana
Ta YM iHIIA JIIOMWHA KOHKPETHY IOCaay
B meBHUH mepiox dacy. lle o3magae, m1o
CyIH B3arajii He MaloTh IPUHMATH [1030BU
Takux oci0. BoHM MaroTh NOBEpHYTH
MO30BHI 3asBU 0€3 pO3MIALYy, HE KaXKy4H
BKE Opo Te, 100 TpuiiMaTH pillleHHS
PO BiIHOBIIEHHS JIOCTPOBAHHUX OCIO»

7 URL:http://www.pravda.com.ua/news/2014/12/
5/7046573/.

8 URL: http://gazeta.ua/articles/politics/_sudi-ne-
povinni-prijmati-pozovi-lyustrovanih-chinovnikiv-
petrenko/696160.
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(05.05.2016). Ongnak mormo OyTH cIip-
HUM caMe TIUTaHHs MPO Te, YH MOTParuisie
NeBHA KOHKPETHA 10Ca/ia y MEepeNiK THX,
10 3yMOBITIOE€ aBTOMAaTHYHY JIOCTPAILIIO.
Mosxe OyTH CHipHUM 1 Te, Y¥ MpaIroBaia
«aBTOMAaTHYHO JIIOCTPOBaHA» ocoba Ha
MEeBHIM Mocaai TepMiH, SKHHA 3yMOBIIOE
Taky Jroctpaiito. Hemae >xomHux mija-
CTaB BIAMOBIISATH Takiii ocoli y cymo-
BoMY 3axucTi. [Ipu oMy MiHICTp SIKOCH
«3a0yB», 110 BIATIOBIAHO O YWHHOI Ha
TOWH MOMEHT penakiii crarti 124 Koncru-
Tyuii YkpaiHH FOPUCIUKLIS CYIiB MOIIU-
PIOETBbCS Ha BCi TPABOBITHOCHHH, IIO
BUHUKAIOTH y Aepxkasi. [lo Toro x Konekc
aIMiHICTPaTHBHOTO CYIOUYMHCTBA YKpaiHH
(KACY) He MICTUTh BiIITOBITHUX ITiICTaB
Ul 3aJIMIICHHS TaKWX IIO30BHUX 3asB
«0e3 posmsimy». Ha melt Tuck Ha cyan
aBTOp 3BepTaB yBary y cBoiil crarti [15].

Beneriianceka KoMicisi HETaTUBHO TIOC-
TaBmwiacsa 10 nojoxkeHs 3Y Ne 1682-VII
IIO/I0 OTPIUTIONHEHHS BiIOMOCTEH IpO
0ci0, sKi misaraTh JocTpariii. Lle momo-
JKeHHs, BKazasa Kowmicis, € mpoOiema-
TiyauM. Paxime BeHemiancpka KoMmicist
3asIBISTIA, IO «ITyOJTIKAIliS 0 YXBaJCHHS
pillieHHAs Cyay € TMpoOlIeMaTuyHor Yy
3B’s3Ky 3i crarrero 8 KonBentiii. Heratus-
HUI BIUTMB TaKol MyOJTiKaIlii Ha pemyTarliro
ocoOu HaBpsil 4d MOXKe OyTH YCYHEHHI
Mi3HIIIe BWIIyYeHHAM ii iIMEHi 3 peecTpy,
a TOTePIUTHH HE Mae 3aco0iB, mo0 3axuc-
TUTH ce0e BiJ] TAKOTO HETAaTUBHOTO BILIHBY.
OcranHe Moxe OyTH aJeKBaTHUM 3axO-
JIOM, HEOOX1IHUM Y JE€MOKPATUIHOMY CYyC-
MTBCTBI, KOJM CHIBIPAId 31 3JI0YMHHAM
PEXMMOM BCTAaHOBIIOETHCSI OCTATOYHO, a
He panime. Tomy myOrikamis Mae BimOy-
BaTUCS TUTBKU TCISI YXBAJICHHS PIIICHHS
cyny». Y 3Y Ne 1682-VII He rapaHTyeThCH,
10 MyOJTiKAIlisl JO3BOJSAETHCS TIBKH TCIIS
OCTaTOYHOTO PILLIEHHS Cyy, IO CIiJI BBa-
JKaTu HeCyMicHUM 3i crarteto 8 KoHBeHiril
(.. 99, 100 BucHOBKY).

V kiamneBomy mincyMky Kowicist cop-
MYJTFOBaJIa Taki BUCHOBKH (11. 104):

a) 3aCTOCYBaHHS JIIOCTPALifHUX 3ax0-
IOiB 710 Tepiomy MpaBIiHHSA PasSHCHKOI
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KOMYHICTHYHOI BJIagyd 4Yepe3 CTLIbKH
POKIB Micysl 3aKiHUEHHS [[BOTO PEXKUMY 1
BCTYN Y CHJIy JeMoKpaTudHoi KoHctury-
mii B YkpaiHi moTpeOyroTh MepeKOHINBUX
MIPUYWH, 00 OOIPYHTYBaTH HasBHICTh
KOHKPETHOI 3arpo3u Ui AEMOKpATii, Ky
KOJIUIIIHI KOMYHICTH CTaHOBIISTh HUHI;
Komicis BBaxkae, 1110 BaXKKO BUIIPABIAaTH
TaKy Mi3HIO JIOCTPAIiio;

b) 3acTocyBaHHS JTIOCTpAIIHHAX 3aX0-
IiB CTOCOBHO HEZIaBHHOT'O IEPioay, IPOTs-
roMm sikoro naH SHykoBuu OyB IIpe3unen-
TOM YKpaiHu, 3pEIITOK TOCTABHUThH IIiJl
CYMHIB peainbHe (QYHKIIOHYBaHHS KOH-
CTUTYIIHMX 1 TIPaBOBUX PaMOK YKpaiHU
SIK IEMOKPATU4YHO1 JE€PXKaBH, 3aCHOBAHO1
Ha BEPXOBEHCTBI IpaBa;

¢) 3Y Ne 1682-VII mMicTUTb KiNbKa cep-
HO3HMX HEJOMIKIB i moTpedye mepersimy
NpUHAKMHI TAKUX MTOJIOXKEHb:

— JIIOCTpAIliss Ma€ CTOCYBATHUCS TITBKH
mocaj, sKi MOXXYTb CIPaBAi CTAaHOBUTH
3HAUHy 3arpo3y MAJs IpaB JIIOAUHH Ta
JIEMOKpATii; mepenik mocaj, sKi miasra-
I0Th JIIOCTpallii, Ma€ OyTH MeperIsIHy THH;

— MPOBUHA Ma€ OyTH JIOBEJCHA B KOX-
HOMY KOHKDETHOMY BHIIQJKy 1 HE MOXe
MIPUITYCKAaTHUCSl Ha MiACTaBi JIMIIE MpHUHA-
JICKHOCTI 0 Kareropii Aep’kaBHHX ycTa-
HOB; KpUTEpii AjIsl IocTpalii MaroTh OyTH
HeperisHyTi;

— BIATNOBINANBHICTE 3a IPOBEICHHS
mpolecy JrocTparii Mae OyTH 3HATA 3
MiHicTepcTBa FOCTHIII Ta MOKIAJeHA Ha
CIELiaNbHO CTBOPEHY HE3AJICKHY KOMi-
Cil0 3a aKTHUBHOI y4acTi TpOMasHCHKOTO
CYCHIJIbCTBA;

— MIpOLelypa JIIOCTpaLlii Ma€e MOBaXKaTu
rapasrii CIpaBeUIMBOTO CYIOBOIO PO3-
sy (MpaBo Ha aiBOKara, PiBHICTH CTO-
piH, paBo OyTH BHCIyXaHHUM OCOOHCTO);
CYIOBI pO3IISAM MAarTh MPU3YNUHUTH
aJAMIiHICTpaTUBHE pIIIEHHSA TPO JIOCTpa-
IIIFO JTO YXBaJICHHS OCTATOYHOTO PIIICHHS;
3axoH «lIIpo mocTparito» Mae KOHKPETHO
nepeadavaTy Ui rapaHTii;

— JIIOCTpalis CyAIiB Mae€ perynoBa-
THUCSI JINIIE OJIHUM 3aKOHOM a HEe THMH, 5IKi
TIePEKPUBAIOTHCS, 1 3IACHIOBATUCS TUTHKH
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y pa3i TOBHOI TOBaru 10 KOHCTHTYITiH-
HUX TIOJIOKEHb, 1[0 TapaHTYIOTh iX He3a-
JIEXKHICTh, 1 Tinbku Buma pana toctumii
MYCHTh HECTH BiJIIIOBIJJABHICTh 3a OyIIb-
SIKE 3BUTbHEHHS CYIJII;

— inopmaris mpo ocid, mo miasra-
IOTh JIIOCTPALliHHUM 3aX0/aM, Ma€e ONpH-
JIIOTHIOBATHCS TIIBKU MICIS OCTAaTOYHOTO
pillIeHHs Cymy.

He3Baxkaroun Ha JieKIapaTHBHY TOTOB-
HICTb YKpaiHCBKOi BIaJ YAOCKOHAIUTH
3aKOH 3a JIONOMOror BeHeriancbkoi
KOMicil, 3 OISy Ha YMHHY pefakiliro 3Y
Ne 1682-VII xoxsue 13 BucnoBieHnx Komi-
Ci€ro 3ayBakeHb BPaxoBaHO He OyIio.

Buxomgsun 13 BKa3aHHMX BHCHOBKIB
Beneniaucbkoi Komicii MO0 HEBIAMNO-
BimHOCTI HOpM 3Y Ne 1682-VII Kon-
CcTUTYIIi YKpaiHu, 30KpeMa, 3aJeKia-
POBaHNX HEIO MPHUHIUIIB BEPXOBEHCTBA
mpaBa, NPE3yMIIii HEBUHYBAaTOCTI Ta
IHUBITyaJIbHOT BIJAIMOBIIAIBHOCTI,
HEMa€ MOJHMX TIEPEIIKOA JJisi BHU3HA-
HHS I[OTO 3aKOHY HEKOHCTUTYIIHHHM.
binpme Toro, y 3B’s3Ky i3 MPUAHATTIM
HoBoro KACY, gxuii moyaB 3acTOCOBYBa-
tucs 3 15.12.2017 poky, € miacraBu 1ist
MOHOBJICHHSI MPOBAaKEHb 3a IM030BAMHU
JKEPTB JItocTparii, ski (MpoBajKEHHS)
Oynmu 3ynmwHEHI 10 BUPINICHHS CIPaBH
y KCV. Tak, 3rigao 3 4. 4 ct. 7 KACY,
SKIIO CYJ JJOXOAUTH BUCHOBKY, 110 3aKOH
Yd IHIIMKA TPaBOBUIl aKT CyNepe4yuThb
Koncrutynii Ykpainu, cya He 3aCTOCOBY€
TaKuil 3aKOH YW IHIIWH MPaBOBHUH akKT, a
3acTtocoBye HopMu KoHcTHTymii Ykpainu
SK HOPMH TIPAMOi 1ii. Y TakoMy pasi cyn
MiCJIs BUHECEHHSI PIICHHS y CTIpaBi 3Bep-
TaeThes 10 BepxoBHoro Cymy asns BHpi-
IICHHS MUTAaHHS CTOCOBHO BHECEHHS JI0
KCY mnomanHS 1010 KOHCTUTYIIHHOCTI
3aKOHY Y{ IHIIOTO MPaBOBOTO aKTa, IIO
BiHeceHo 1o opucaukiii KCV.

Otxe, KACY y HOBili pemakuii naB
3MOTY CYJJISIM CAaMOCTIHHO, /10 BUPIIIEHHS
CTIpaBH PO HEKOHCTHUTYILIHHICTh TIEBHOTO
3aKOHY, HE 3aCTOCOBYBATH II€W 3aKOH IIiJT
yac BuUpimeHHS crnpaBu. CMiTuBI cymi
MOXYTh CKOPHCTATHUCS IIHM JIO3BOJIOM
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IUISl peaJIbHOTO 3aXKCTy IpaB Ta iHTEpeciB
TPOMaJIsH.

BucHoBkn. Benermiancbka KoMicisg
y BucHoBKy miaTBepamMiia HETaTHBHI
OIIIHKW, JaHl YKpaiHCBKUMH CIeliaic-
TaMH 1 npaBo3axucHukamu 3Y Ne 1682-
VIIL. 3 ornisiny Ha BKa3aHi BUCHOBKH, HEMA€
YKOIHUX TIEPEIKo]] Al BU3HAHHS I[HOTO
3aKOHY HEKOHCTHUTYIIHHUM.

Peakuis YKpaiHCbKUX TOII-
YUHOBHHKIB mepiofy micast 2014 poky
Ha 3akoHompoekT Bim 11.07.2019
No 10444 mono po3mupeHHs JICTpa-
mii 1 Ha HAX 3acBigYmiIa, 110 HAKO1IBII
MOCIHIJIOBHI Ta TalKi NPUXUIBHUKU
Takoi moctpanii 3a 3Y Ne 1682-VII ne
XOTiIM O BJIACHOTO MOTPAIUISIHHS ITij
foro nifo.
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The conclusions of the Venice Commission regarding the Law of Ukraine dated
16.09.2014 No. 1682-VII “On purification of power” (on “lustration”) are compared with the
provisions of the Constitution of Ukraine. It has been pointed out that the practice of lus-
tration in European countries has developed European standards in the field of lustration,
which are mainly derived from three sources: the Convention for the Protection of Human
Rights and Fundamental Freedoms and the practice of the European Court of Human
Rights; case law of national constitutional courts; PACE resolutions 1096 (1996) and 1481
(2006). PACE Res 1096 (1996) pointed to the Guidelines to ensure that lustration laws
and similar administrative measures comply with the requirements of a state based on the
rule of law. The Commission questioned the admissibility of lustration to civil servants who
worked in the period when the country was headed by President V. Yanukovych. Although
the Commission acknowledged, that the situation with democratic guarantees began to
deteriorate at that time, in spite of them Mr Yanukovych never gained a full political, ideo-
logical and economic monopoly in and over the country. In addition, Ukraine has been a
member state of the Council of Europe since 1995 and as such has been monitored for
compliance with European standards. Large-scale lustration measures for this particular
period call into question the actual functioning of the legal and regulatory framework of
Ukraine as a democratic state based on the rule of law principle. Taking into account the
conclusions of the Commission regarding the non-compliance of the norms of this Law
with the Constitution of Ukraine, in particular with the principles of rule of law, presump-
tion of innocence and individual responsibility, declared therein, there are no obstacles for
the recognition of this law unconstitutional. The article compares the reaction of lustration
supporters when lustration could touch them.

Key words: unconstitutionality, lustration, rule of law, presumption of innocence, indi-
vidual responsibility.
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J1O MTPOBJIEMHU BUBHAUYEHHS MOHATTSA KOHCTUTYHIMHOI'O
ITPABA HA TAEMHMIIIO JIMCTYBAHHS, TEJJE®OHHUX PO3MOB,
TEJETPA®HOI TA THIIIOI KOPECHIOHAEHIIII

TO THE PROBLEM OF DEFINITION OF THE CONCEPT
OF THE CONSTITUTIONAL RIGHT TO THE SECRET
OF LETTERS, TELEPHONE DISCUSSION, TELEGRAPHIC
AND OTHER CORRESPONDENCE

JleBuenko A.B.,

acnipanmka Kagheopu KOHCmMumyyiuHo2o0 ma MyHiyunaibHo20 npaea
JIBH3 «Kuiscokuil HayioHanbHuu eKOHOMIYHUU YHIgepcUumem

imeni Baouma ['emvmanay

CrartTa npuceaYeHa BUCBITIIEHHIO CYTHOCTI Ta 3MICTy KOHCTMTYLINHOrO Npaea Ha Ta-
EMHULID NUCTYBaHHA, TernegoHHUX po3MOB, TenerpadgHol Ta iHLWOI KOpeCrnoHAeHLIl.
3’sicoBaHo, L0 Lie NpaBo 3adikcoBaHO y 6araTboX HOPMATMBHO-NPABOBMX aKTax sk HaLio-
HanbHOro, TakK i MPKHapOAHOro PiBHIB. PO3KPUTO CEMaHTUKY OKPEMUX NMOHATb, LLLO CTAHOB-
NATb 3MICT Takoro Npaea, 30Kpema «MUCTYBaHHSA», «TenedOoHHI pO3MOBUY, «TenerpadHa
KOpeCnoHAeHUis», «iHWa kopecnoHaeHUis». [ns uboro gocnigXeHo i npoaHanizoBaHO
3akoHogaByy 6asy, HayKoBi Mpali Ta NpaBoBi NO3uLii €BPONENCHLKOro cyay 3 NpaB noau-
HW. BogHo4ac BCTAHOBMEHO, L0 HUHI BiACYTHE 3aKOHOOABYE BU3HAYEHHSI MOHATH «UC-
TYBaHHsA», «TenedoHHi po3MoBUY, «TenerpadHa Ta iHwa KopecnoHAeHUis». Po3rnsaHyTo
[Bi HayKOBi KOHLeMNLi pO3yMiHHSA NpaBa Ha TAEMHULIO NIUCTYBAHHSA, TenedOHHUX PO3MOB,
TenerpadpHoi Ta iHLWOI KOPeCnoHAEHLi: siK CKrnagHWKa npaBa Ha HEAOTOPKaHHICTb OCOo-
BGucToro Ta CiMenHoro xuTTs, abo «ocobumcTicHa» KOHLEMNLiA Ta ik caMOCTIMHOrO npaea,
3MICT Ta NPU3HAYEHHS SKOTO € LUMPLLIMM 33 3aXUCT 0COBUCTOro XMTTA ocobu. BucnosneHo
MO3ULK0 Ha KOPWUCTb OAHIET KOHUENLi, afpke aHani3 nonoXeHb HOPMaTUBHMX akTiB Aae
nigctasm po3rnsagatv Le npaBo B KOHTEKCTI NpaBa Ha npueaTHe (ocobucTe) Ta ciMenHe
XuTTA. MpugineHa yBara n MixxHapoaHOMY Ta HaLiOHaNbHOMY 3aKOHOO4ABYOMY 3aKpinneH-
HIO rapaHTii JOTPMMaHHS | 3abe3nevyeHHs KOHCTUTYLLIMHOIO NpaBa Ha TAEMHULIO NNCTY-
BaHHS, TenedoHHNX PO3MOB, TenerpagHol Ta iHLWOoi KopecnoHaeHLUil. BucnoeneHa gymka
Npo HeobXigHICTb HOPMaTMBHOIO 3aKpiNneHHs MOHATTSA NpaBa Ha TAEMHULIIO NUCTYBaHHS,
TenedoHHMX pO3MOB, TernerpadHol Ta iHLWOT KOPECNOHAEHLIT Ha piBHI 3aKOHIB Ta nigsa-
KOHHWX HOPMAaTWUBHO-MPAaBOBUX aKTiB.

KntouoBi cnoBa: nucTyBaHHsA, TeneoHHi po3mMoBHW, TenerpagHa KopecnoHaeHLis,
iHWA KOpEeCrnoHAEHLUisl, KOHCTUTYLiNHE MPaBO HAa TAEMHULIO NIUCTYBaHHSA, TenegoHHUX
pO3MOB, TenerpadHoi Ta iHLWOT KOPEeCNOoHAEHLI, NpuBaTHE (0COOUCTE) Ta CIMENHE XUTTS.

[MocranoBka mpodaemu. Crinky- cycninecTBa. HaykoBo-TeXHiYHWE TIpo-
BaHHS SIK MPOIEC BCTAHOBJICHHS BiJHO- rpec Ta 3MiHa MOJITHYHUX, COLIATBHUX 1
CHH MIX JIFOIIbMU MPOUIIIIO JOBTUH HUIAX, E€KOHOMIYHUX YMOB JKHUTTS CHPUYHHHIN

BIIOCKOHAJTIOIOUYHCh Pa30M 13 PO3BHTKOM nmosiBy HOBUX (opMm cminkyBaHHS. bes-
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YMOBHO, Y Cy4acHOMY CBITI JIMICTyBaHHS,
TeneoHHI pO3MOBH, TeserpadHa Ta iHIIa
KOPECIIOH/ICHI[ISI € JIOCUTh BaXKJINBUMHU
3aco0amu crinkyBaHHS. OTHHM i3 OCHO-
BHHX 00O0B’SI3KiB JIepKaBU € 3a0e31MeueHHs
KOHCTUTYIIHHOTO TIpaBa JFOUHY Ha CITLI-
KyBaHHS B YCIX JOCTYMHUX il popmax Ta
TaEMHMIII TAKOTO CIIUIKyBaHHs. BoaHodac
KOHCTUTYIIIHE MTPaBO HA TAEMHHUIIFO JIHC-
TyBaHHS, TeIe(POHHUX PO3MOB, Teerpad-
HOI Ta iHIIOT KOPECIIOH/ICHIIIi € OHUM i3
(byHIaMEHTaTbHUX Cy0 €KTUBHUX IIPaB
monuHau. BoHO 3akpimieHe B 0ararbox
MDKHApOJHHUX Ta HAliOHAIBLHUX HOpMa-
THUBHO-ITPaBOBUX akTax. OIHAK MpaKkTHKa
[IPaBO3aCTOCYBAaHHS OCTaHHIX POKiB IIOKa-
3ana: JNeKIapyBaTH TpaBo, Hexal HaBiTh
Ha CaMOMY BHCOKOMY DiBHIi, III¢ HE O3Ha-
Yae OTPUMYBATHCh HOTO YU TapaHTyBaTh
fioro norpumanss [ 1, c. 308]. Tomy 3axuct
JIOCITIDKYBAHOTO B CTATTi MpaBa € OIHIEI0
3 HAWOLMBITNX TTPOOIEM IS IEMOKPATHY-
HHX KpaiH.

VYkpaiHCchKka JepxaBa, MPOTOJI0CHUBIITH
cebe JIEMOKPAaTHUYHOI0, COLIaJbHOK0 1
[IPaBOBOIO, Ma€ 3abe3leuyBaTd peaiza-
Iif0 TpaBa Ha JHUCTYyBaHHSA, TenehOHHI
po3MoBH, TenerpadHy Ta iHITY KOpec-
MOHJICHITII0, a TaKoK JOTPUMYBAaTUCh
MEXaHi3My TIpaBOBOTO 3axXHUCTy Yy pasi
HOro HE3aKOHHOro MOpyulleHHs. [ xoua
JI0 BITYM3HSIHOIO 3aKOHOJABCTBA IEpMa-
HEHTHO BHOCSTBCS 3MIHH 3 ypaxyBaHHIM
MPaKTUKH E€BPOMEHCHKOro Cyny 3 IpaB
monuan (manmi — Cyq), KUIbKICTh pillieHb
LIOTO CyAy LIOAO MOPYIIEHHS YKpaiHOO
cT. 8 KOHBEHIIiT PO 3aXKCT MPaB JIOIUHU
1 OCHOBOTIONIOXKHUX cB0OOOA (manmi — Kon-
BEHIIIS) OCTaHHIM YacoM 3pocTae. 301Ib-
IICHHS 3BEPHEHb YKPATHCHKUX TPOMAIISH
JIO 1Ii€i CymOBOi 1HCTaHIli CBITYUTH PO
HasBHICTh MPOOJIIEM TPaBOBOIO PErYIIO-
BaHHs 3a0e3leueHHs mnpaBa oco0u Ha
TAEMHHUITIO JIUCTYBaHHS, Tee(HOHHUX PO3-
MOB, TenerpadHOi Ta iHIIOI KOpPECHOH-
JICHITII, a TaKOK 3aXUCTy IOTO TIpaBa B
Harni gepxkasi [2, ¢. 317]. Orxe, BapTO
BIJI3HAUUTH, 110 [T HAJICKHOI peaizarlii
Ta 3aXUCTy TAKOTO MpaBa HEOOX1THO YiTKO
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# TOYHO PO3YMITH HOTO CYTHICTh, TIPABOBY
MIPUPOIY Ta OCOOJIHUBOCTI.

AHaJi3 OCTaHHIX JOCTiIKeHb i
myosikanii. CyTHICTh KOHCTHTYIIITHOTO
npaBa Ha TAEMHHIIO JIMCTYyBaHHS, TeJe-
(GoHHUX PO3MOB, TeierpadHOi Ta iHIIOT
KOpDECIIOHJEHLIi, HOro  JOTPUMAaHHI,
3aXHCT Ta 0OMEKEHHS € IMTPEIMETOM JIOCITi-
oKeHHs Oaratbox yudeHux. Lli muTaHHS
3HAaWILIM  BiZOOpaKeHHS Yy HAayKOBUX
mpausx B.T. Mansapenka, L[JI. Ilerpy-
xina, O.M. baunypxu, O.H. Spmwuma,
B.M. Teprumnawnka, JI.JI. Boesominoi,
[.M. Ko3psikoBa Ta iHIIHX.

CyyacHuil cTaH HayKOBHX pPO3pPOOOK
y ctepi mpaBa HA TAEMHHUIIO KOPECIOH-
JeHlii 1 TeneOHHUX PO3MOB XapakTe-
pPU3YEThCS HASBHICTIO YWCIEHHHUX KOH-
LTI, MAXOMIB, IMO3HUIIM Ta MHOIVISIIB,
IO TOSCHIOETBCA SIK HEIOCKOHAIICTIO
HOPMAaTHBHO-NIPAaBOBOTO  3a0e3MeyueHHs
peamizanii 1poro mpasa, Tak 1 #oro
CKJIaJHICTIO Ta 0araroacneKkTHICTIO SIK
mpaBoBoi  Kareropii. JlocmimKkyroThecs
31e0UTBIIIOTO JBI OCHOBHI HAayKOBi KOH-
nenuii po3yMiHHS HA3BaHOTO IpaBa: SIK
CKJIaJHMKAa @paBa Ha HEJOTOPKAaHHICTH
npuBaTHOro (0coOUCTOro) Ta CiMEHHOTrO
JKHATTS, ab0 «OCOOHMCTICHA» KOHIIEITIIis
(1.B. bymxkos, }0.0. I'oBenko, I.b. I'pu-
ropbeB, H.B. ®emorora, I'.B. [llarapa) Ta
SIK CaMOCTIHHOTO MpaBa, 3MiCT Ta MpU3Ha-
YEeHHS SKOTO € IIUPLIMM 32 3aXHCT 0CO-
oucroro xuttst ocobu (€.0. [Nanacenko,
I1.C. Cxomenip) [3, c. 216].

ITocranoBka 3aBgaHHs. MeTomO
CTaTTi € BHCBITJICHHA CYTHOCTI Ta Tpa-
BOBOI NPHUPOAM KOHCTHTYLIHHOTO INpaBa
Ha TAaEMHHILIO JIHCTYBaHHS, Tele()OHHUX
pO3MOB, TenerpadHoi Ta iHIIOT KOPECTIOH-
JeH11ii, GopMyITIOBaHHS OKPEMUX MOHSTH,
110 CTAHOBJIAThH 3MICT TAKOTO IIPaBa, aHa-
J1i3 HayKOBHX KOHIICTII[IH PO3YMIHHS IpaBa
Ha TAaEMHHLIO JIMCTYBaHHs, TeJe()OHHUX
PO3MOB, TelerpadHoi Ta 1HIIOT KOPECIIOH-
JICHIIIT, BMBYCHHS 3aKOHOJABYOI peria-
MEHTaIlli TapaHTii WOro MOTPUMAaHHS i
3a0e3MeUYeHHs 3a[UI1 YTBEPAXKCHHS IIpaB
JIFOMHU B IEMOKPATHYHOMY CYCIJIBCTBI.
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I nUMaHHA KOHCmMmumyuluHo

AKmyarsibH

OCHOBHi pe3yJabTaTH J0CJiIKEeHHS.
MOXIMBOCTI JIFOMWHHU, TOTPiOHI I 11
(i3mgHOTO iCHYBaHHS, 3aJOBOJICHHS Il
OiloNoriuHMX, MarepialbHUX, TyXOBHUX
norped, CTAaHOBIATH CUCTEMY OcoOucC-
THX TIpaB, IO 3akpimieHi B KoHcrurymii
VYkpainu. Jlo cuctemMu Takux MpaB BigHO-
CSITh TPABO Ha JKUTTS, MPaBO Ha IOBary
JI0 TiIAHOCTI KOXXHOTO, TIPaBO Ha CBOOOAY
Ta 0COOMCTY HEIOTOPKAaHHICTh, MPABO Ha
HETIPUITYCTUMICTh BTPYYaHHSI B 0cOOUCTE
Ta ciMelHe J>KUTTA, MpaBO Ha CYIOBHH
3axucT Tommo. Taki mpaBa BUHHUKAIOTH Bif
HapOHKCHHSI JIIONWHHU 1 ICHYIOTh JOBIYHO.
Bonu € HeBiT9yKyBaHUMHU, TOOTO TAKHMH,
10 HE MOXYTh OyTH CKacoBaHi, mepenaHi
Yd MOJapoBaHi iHIIMM cy0’eKkTaMm, a Bci
HOpPMAaTHBHI aKTH, $IKi TPUIMAIOThCS B
JiepKaBi, He MalOTh CKaCOBYBAaTH YU 3MEH-
nIyBaTh 00csTy X mpaB. OqHuM i3 QyH-
JaMEHTAIbHUX OCOOHMCTUX TPaB IIOIAUHU
HUHI € IPaBO Ha TAEMHUIIO JIMCTYBaHHS,
TeneOHHUX PO3MOB, Teserpaguoi Ta
IHIIIOT KOPECIIOHACHII].

Ile mpaBo Oymo 3adikcoBaHO HA MiX-
HapomHOMY piBHI e y 1948 pori 3 mpu-
WHATTSM 3araibHOi JeKiapariii mpaB
monuau. Crarts 12 [lexnaparii mporoio-
LIyBaJla: «HIXTO HE MOXKe 3a3HaBaTH 0e3-
MiZICTAaBHOTO BTPYYaHHs y Horo ocoducre
1 ciMeiiHe »XHUTTsA, Oe3MiACTaBHOIO IOCS-
TaHHS Ha HEIOTOPKAaHHICTh HOTO JKHTIIA,
TAEMHHUII0 HOTO KOpECHOHICHLil abo Ha
foro vecTsb i penyraniro. Koxxna monuna
Ma€ TpaBO Ha 3aXUCT BiJI TAKOTO BTpPY-
YaHHs 200 TaKUX TOCATAHBY.

OxkpiM TOTO, TapaHTye€ MPaBO KOKHOTO
Ha TIOBary JI0 CBOTO NPHBATHOTO 1 CiMei-
HOTO JKHTTA, AO CBOTO JKUTJIa 1 Kopec-
nonaeHuii i cr. 8 Konsenuii. 3a3Hauena
CTaTTs MICTUTH 1 MEPEIIK BUMAJIKIB, KOJIH
BTpYYaHHS OpraHiB JepKaBHOI BIajH y
3MIHCHEHHS IIHOTO IpaBa € 3aKOHHUM 1
HeoOXigHIM. 30KpeMa, B iHTepecax Halli-
OHAJIBHOI Ta rPOMaJICHKOT OE3MEKH UM €KO-
HOMIYHOTO HOOpOOYTY KpaiHW, AJIS 3aro-
OiraHHs 3aBOPYIIEHHSM YH 3JI0YMHAM,
JUTSL 3aXUCTY 30POB’S 9 Mopati abo st
3aXHUCTY TpaB i cBOOO iHIIHX 0ciO.
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MixHapogHUHA TMAaKT MPO TPOMaJsIH-
ChKi 1 momitH4Hi TpaBa (CT. 17) MICTHTH
aHAJIOTIYHI HOPMHU, BIATOBITHO 10 SKHUX
HIXTO HE Ma€ 3a3HaBaTH CBAaBUILHOTO YU
HE3aKOHHOTO BTpy4YaHHS B Horo ocobucre
1 ciMeliHe KMTTS, CBaBUIbHUX UM HE3aKOH-
HUX TOCSTaHh HAa HEJIOTOPKaHHICTh HOTO
KUTIAa a00 TAEMHUINI0 HOTO KOPECIOH-
JISHITI] Y¥ HEe3aKOHHHUX TOoCATaHb Ha HOTro
4ecTh 1 penyTarLilo.

[onoxxkeHHst moA0 3a0e3medeHHs Ta
3aXHMCTy JOCIIDKYBaHOTO TMpaBa 3aKpi-
mieHi 1 B Koncrurymii Ykpainu. Crarts
31 OcHOBHOrO 3aKOHY rapaHTye KOXKHOMY
TaEMHHUIIIO JMCTYBaHHSA, TeJIe(OHHUX PO3-
MOB, TejerpadHoi Ta IHII0T KOPECTIOHIEH-
uii. BUHATKE MOXyTh OyTH BCTaHOBJIEHI
JWIE CYJOM y BUTAJKaX, repeadadyeHnx
3aKOHOM, 3 METOIO 3aIl00IrTH 3JI0YMHOBI
gy 3’sCyBaTW ICTHHY IIiJ] 4Yac pO3CIHi-
JlyBaHHS KPUMIHAIBHOI CIpPaBH, SKIIO
IHIIMMU  crioco0amMu  ofiepkatu  iHop-
MaIllif0 HEMOXJIMBO. 3HAYHWUU BIUTUB Ha
BITUM3HSHE 3aKOHOJABCTBO B YaCTHHI
3aXUCTy TpaB OCOOM HAa TAEMHHINIO 11
JTUCTYBaHHS Ta Tele(OHHUX PO3MOB MaB
BCTyIl YKpainu a0 Pagu €Bpomnu ta paru-
¢ikamis y 1997 poui ykpaiHChKUM mapia-
MeHTOM KoHBeH11.

OueBuIHO, IO HOPMH 3a3HAYECHUX
HOPMAaTHBHUX aKTiB PO3DISIAIOTH IMPaBO
Ha TaEMHUIIO JINCTYBaHHS, Tesie(poHHMX
PpOo3MOB, TenerpadHoi Ta iHII0i KOpecnoH-
JICHIIIT B KOHTEKCTI NpaBa Ha NpPUBATHE
(ocobucre) Ta CIMEIHE KUTTHI.

3pemToro, OMHIE0 3 HAHOUIBII TTOTIH-
PEHHX Yy HAayKOBHX JDKepenax KOHIIETIin
PO3yMiHHS TpaBa Ha TAEMHHIIO KOpec-
NOHACHUIT 1 TENEPOHHUX PO3MOB € «OCO-
OMCTiICHA» KOHIICTILIIS, CTPUXKHEBOIO 1/ICEF0
SKOi € Te, 110 BKa3aHe MPaBo € CKIAJIHU-
KOM IIpaBa Ha TA€EMHHIFO OCOOMCTOTO Ta
ciMeiHOTrO0 XHTTA [3, c. 217].

Bapro 3ayBakuTH, 110 TOHATTS «CiMEH-
HOTO JKHUTTS» CBOJIIOLIOHYE BIPOAOBK
ychoro yacy nii KoHBeHIIiT mij BITHBOM
3MiH MoOJeNel comianbHOTO XUTTA. CTat-
TeI0 § 3a3HAYCHOT0 MIKHAPOAHOTO aKTa
ciMeiiHe JKHTTS TPaKTYEThCS SK Pi3HI
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THUIH 3B’S3KIB MK POIUYaMHU, IIPH LEOMY
HE BCTAHOBJIIOIOUHM Pi3HUI MiX odopM-
JICHOIO 3a 3aKOHOM a00 MOo3anuTIoOHOI0
ciM’€10. 3aKOHOIABCTBO Tepeadadae rmpa-
BOBHUH 3aXHCT CIMEHHHX 32 CBOEIO CYTTIO
BiTHOCHH, HaBiTh AKIIO BOHU HE MAalOTh
IOPUIUYHOTO OQOpPMIICHHS, Ta (HopMalib-
HUX, O(POPMJICHHUX Yy BIJIOBIAHOCTI 0
3aKOHY, HaBiTh SKII0 BOHU I030aBIICHI
peaTBpHOTO 3MICTY.

[IpuBatHe >KUTTI — 1€ IIUPOKE
MOHSTTS, SIKE HE Ma€ CBOTO BHUYEPITHOTO
BH3HAYCHHA. BOHO He O0OOMEKyeThCs

«BHYTPIIIHIM KOJIOM», B SIKOMY IIOIHHA
MOX€ JKUTH BIACHUM 0COOUCTUM KHUTTSIM,
1 Bukiroyaty 30BHiIIHIN cBiT. IloBara no
MIPUBATHOTO XHUTTS TaKOXX Ma€ IEBHOIO
MipOI0 OXOIUIIOBAaTH TPaBO BCTAHOBIIIO-
BaTH Ta PO3BUBATH BiIHOCHHU 3 1HIIUMH
moaeMu [4, c. 42].

Jo mpuBarHOi cdepu KUTTA JIIOLUHU
BiHOCATh (Pi3UUHY HEIOTOPKAHHICTb,
IO CTOCYETHCS 3aXUCTY BiJl SIKUX-HEOYIb
(hi3muHUX TpoLEeayp, AOCTIMIB, iH EKIII;
TEpUTOpialbHy HENOTOPKAHHICTh, IO
nependadae BCTAHOBJICHHS OOMEKeHb Ha
BTOPTHEHHS B XHUTJIO YU MOOYT JIIOMUHH;
KOH(IIEHI[IHHICTh 3B’S3KY, 110 OXOILTIOE
Oe3neKky i 3axXMCT KOpeCHOHAEHIII, Teme-
(¢OHHUX PO3MOB Ta iHIUX (OPM CITiI-
KyBaHHS; 3axUCT iH(opMmalii y BHIVISAII
TIpaBUJI, 0 PETYIIOIOTH 30ip Ta 0OpPOOKY
[IEPCOHANBHUX AaHuX. lIpuBaTHE XUTTA
€ OCOONMBOIO YAaCTHHOIO JIFOACHKOI >KUT-
TEISUTBHOCTI, SIKE MOJISATAE y Pi3HOMAaHIT-
HMX BIJHOCHHAX, ITOMIAX 1 ABHUIAX, SIKI HE
MaloTh IMyONIYHOTO 3HAYEHHS Ta BU3HA-
YarOThCS 1 PErYIIOI0ThCA JTIOJUHOK CaMo-
CTIIfHO 1 BiIMOBIAHO /O BIIACHOTO PO3Y-
MiHHSI.

Bignosigao 1o Benukoro TiymadHoro
CIOBHMKA Cy4acHOI YyKpalHCBKOI MOBH
«TIpUBATHUIY: 1) AKHIA HAJIEKUTH OKpeMiit
ocobi (ocobam); Hemep)kaBHHH, HeCyc-
MTBHANA, 2) SKWA CTOCYETBCS OKPEeMOi
ocobu (0ci0), 0COOHMCTHIH, HE TTOB’ I3aHHM
31 cimyx00BOI0 ab0 CYCHUIBHOIO MisTb-
HicTiO [5, c. 1110]. CRo€to ueprorw «oco-
ouctuii»: 1) KWl € BIACHICTIO OKpEeMOi
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ocobu, Oe3mocepeqHhO HAICKUTH  iif;
TIEPCOHANILHUMN, BIACHHM; 2) KUK Oe3Imo-
CepeqHbO CTOCYEThCA SKOi-HEOYIb 0co0H,
NOB’SI3aHUK 3 Hew; 3) SKUH 3IiHCHIO-
€TbCsl 0OE3MOCepesHb0, HE 4Yepe3 iHIIUX
oci6 [5, c. 861]. TakuM YMHOM, TOHSTTS
«IPHUBATHUAN» 1 «OCOOWUCTHI» € TOTOX-
HUMH 1 MOXKYTh BXKHBATHUCS K CHHOHIMH,
30KpeMa, 1 KO HIeThCs Ipo cdepy JIoj-
CBKOTO YKHTTSL.

OTxe, 0 TOJOBHHX OCOOIMBOCTEH
JOCTIJKEHb, B OCHOBY SIKUX IOKJIAJCHO
«OCOOHUCTICHY» KOHIICTIIiIO, CII Bif-
HECTH Te, MOo: |) mpaBo Ha TaEMHUIIIO
KOpECTIOHJEHLIi 1 TelepOHHUX PO3MOB
BUBYAETHCS B 0OE3MOCEPEIHHOMY 3B’SI3KY
3 IHIIMM Ha3BaHUM IPAaBOM; 2) MOHSTTS
NPUBAaTHOTO W OCOOMCTOTO MKHTTS OTO-
TOKHIOIOTBCS; 3) Yy 3arayibHii YacTHHI
HAyKOBUX TIpallb, MPUCBSIYCHUX MpaBy Ha
TaEMHUIFO KOPECTOHACHINT 1 TenedoH-
HUX PO3MOB Ta MOTo MpPaBOBii OXOpOHI,
nepenyciM HAeThCs PO MOHATTS Ta 3Ha-
YeHHSI TIpaBa Ha TAEMHHMIIIO 0COOHUCTOTO U
CIMEHHOTO XUTTA (200 HETOTOPKAHHOCTI
MPUBATHOTO XUTTS), 1 JIUIe Hade MHUMO-
Xigb 3ragyeThcs Oe3mocepeaHiil mpeaMer
HayKOBHX TOINYKiB; 4) MiJ 4Yac BUBYCHHS
ICTOPUYHOTO acCIeKTy PO3BUTKY MpPaBo-
BOI OXOpPOHH IpaBa Ha TAEMHHUIIIO KOpec-
TOHJICHITIT 1 TeTe(OHHUX PO3MOB OLTBIILY
YaCTHHY MaTepialliB NMPUCBIYCHO IHUTaH-
HSIM OXOPOHH TpaBa Ha OCOOWCTE JKUTTS
[3,c.217].

Jpyra KoHIemnis po3yMiHHS CyTHOCTI
mpaBa Ha TAEMHHINIO KOPECTOHACHINT i
TeneOHHUX PO3MOB 3alepPeuy€e «OCOOHC-
TICHY» KOHLEMIIIO 1 pO3IIsAae 1e mpaBo
SIK CAMOCTIITHe, ike He 00MEeXyeThCs ce-
POO MIPUBATHOTO YKHUTTS OCOOH.

He 3amepedytoun peaapHOTO 3B SI3KY 31
c(heporo TPUBAaTHOTO >KUTTA, HArOJONIYy-
€THCSI HA TOMY, IO TPABO HA TAEMHUIIO
KOPECTIOHJCHLIT 1 TeIeOHHUX PO3MOB,
Mo-TIepIlle, HANEKHUTh 10 OKPEMHX OCO-
OMCTHX paB, MO-/IPyTe, BUXOAUTH 33 MEXKI
MpaBa HAa HEJOTOPKAHHICTh IPHUBATHOTO
JKUTTA, 1 TO-TPETE, TOB’SI3aHE 3 MPaBOM
Ha TaEMHUIIO 0COOMCTOTO Ta CiMeHHOTO

eHNHBEeWod2 | nHNEoiLr AaAwewd 020909edu-0HNINAWNWIHON BHHRWNL IHILURAWNY
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XKHTTS TaK CaMo, SIK 1 3 PEIITOI0 OCHOBHUX
MpaB JIFOJUHU, TOOTO X 3B’A30K Ma€ Bij-
HOCHUH Xapakrep [3, c. 218].

IixaBuMU € ¥ TIpaBOBi MO3HUIIIi €Bpo-
MEHCHKOTO CyAy 3 TpaB JIIOAWHA. Y CBOIX
pimenusx Cyn HEOJHOPA30BO AaBaB TIYy-
MayeHHs TEepPMiHA «KOPECIIOHICHIIISD).
3okpema, B 1975 pomi TepMiH «kopec-
moHneHIis» y cmpasi «lommep mporm
006’emnanoro KopomiBcTBay TIIyMaduBCs
Y KOHTEKCTi Horo OyKBaJIbHOTO pO3yMiHHS
i O3HAYaB «BIiJNPABICHHS IOBIIOMIICHHS
y BUDISAI JHCTay. Y IBOMY K pillIeHHI
Cyn oXON¥B HOHATTAM «KOPECTOHACHITISH
He JIUIIE BificiaHi, a i «He BiANpaBicHi
JUCTH», IO TaKOX pO3MHPWIO chepy
nii Konsenmii. Po3mmpene TiymadeHHs
TepMiHa «kopecnoHnaeHuis» Cyn ymepie
JaB y pimeHHi y crnpasi «Kmace Ta iHmi
npotu ®PH» (1978 poky), 3a3Ha4MBIIH,
o TeneOHHI PO3MOBH  OXOILTIOIOTHCS
MOHSTTSAMHU «IIPUBATHE XKUTTD» 1 «KOpec-
MTOHJICHITis» 32 3MiCTOM MYHKTY 1 crarTi 8
KonpeHiiii.

Haui Cyn 1ie Oibliie po3IIMPIOBaB TiIy-
MaueHHS TepMiHa «KOPECTIOHACHITI». TaK,
y cmpaBi «Menoyn mpotu OO’emHAHOTO
KopomictBay (1984 pik) 3asBHUK Haro-
JSIraB HAa TOMY, IO MOPYILIEHO IMpPaBO Ha
MoBary KOpECHOH/EHIIi, OCKUIbKH Horo
TenedoH Oylno TMOCTaBICHO HA («IIYHJIb-
HUK», (QYHKIIT SKOTO BHKOHYBaB 34H-
TYBaIbHUI TIPUHTEp, IO PEECTPYyBaB
HOMEDH, Ki HaOMpaHcs MPUBaTHUM TeJje-
(oHHMM a0OHEHTOM, 3 YpaxyBaHHSAM Yacy
1 TpUBAJIOCTI KOXKHOTO J13BiHKa. Lle maBasno
MOXKJIMBICTD JIEPKaBHUM oOpraHam (T1oJri-
1ii) QikcyBaTH, 3 KUM 1 K TOBr0 aOOHEHT
po3MoBIsie IO TeneoHy. 3amrucH TakKoro
«JTYAIBHUKA» MICTATH iHGOPMAILIO TIPO
HaOpaHi HOMEpPH, KOTpa € CKIIaJI0BOIO Jac-
THUHOIO TeNe)OHHUX PO3MOB. PillIeHHSIM y
nii cupasi Cyn miaTpuMaB JOBOIH 3asiB-
HUKA 1 BKITIOYUB TIPAKTHKY XPOHOMETPAXKyY
0 BHU3HAYEHHS TOHATTS «KOPECIIOHJCH-
wis» B KoHTeKcTi myHKTy 1 crarti 8 Kon-
BeHuii. OTxe, BpaxoBytoun miaxoqu Cymy
10 BH3HAYCHHS TEepMiHA «KOPECIIOHICH-
is», MOKHA KOHCTaTyBaTH, IO TEPMiH
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«KOPECTIOH/ICHITIS» OXOIUTIOE BCi Iepe-
migeHni B crarti 31 Koncrurymii Ykpainu
cnocobu mepenaui iHpopmarii. IloHSTTS
«TUCTYBaHHS», «Tele)OHHI PO3MOBU» Ta
«renerpadHi TOBIIOMIIEHHSD Yy CIHIiBBif-
HOIICHHI 3 MOHATTSIM «KOPECIOHACHILISD €
KOHKpeTu3ytounmu [2, ¢. 317-318].

JluctyBaHHS — OOWH 13 HaWmomMpe-
HIINX Ta HaWJaBHIMINX 3aCO0IB 3B’S3KY
MDK JIFOIBMH, il SKUM CIIiJ] PO3yMiTH
OOMIH TOIITOBUMHU  IIOBiTOMIICHHIMH,
SKI TMEepPeaaroThCsl IMOMITOBUM 3B’ SI3KOM.
[IpuBaTHEe NHCTYBaHHS BEIETHCA MIXK
ocobamMy 3 TIPUBOAY iX TOBCSKIEHHOTO
KUTTA, TOOYTY, BITHOCHH, TIOAIN 1 SBUIIL,
SIKi HAJIGXKATh JI0 MPUBATHOI Chepr KUTTS
monuHu. BinnosinHo no 3akoHy Ykpainu
«IIpo momrroBuii 38’ s130K» Bix 04.10.2001
POKY JIHCTOM € TIONITOBE BiATPaBICHHS
Yy BUDJIAJI TMOIITOBOTO KOHBEPTA 3 BKJIA-
JICHHSIM TTHUCHMOBOTO TIOBiIOMIICHHS a00
JOKyMEHTa, PO3MIpH i Macy SIKOro BCTa-
HOBJICHO BIJIIOBIIHO JI0 3aKOHOIABCTBA
VYkpaian. [lum ke 3akoHOM NaHO BH3HA-
YeHHS MMCHMOBOT KOPECTIOHACHITI1, TKOTO €
MIPOCTi Ta peKOMEH0BaH1 JIUCTH, TTOIITOBI
KapTKu, OaHaepoi, ceKkorpaMu Ta ApiOHi
nakeTH. TOMy JUCTYBaHHS € Pi3HOBUIOM
KOPECIIOHICHIIII.

Ilix TemeoHHMMH PO3MOBAMH CITiJ
po3ymiTi 0OMiH iH(OpMaIi€0 3 JOMO-
MOTOFO TOJIOCY Y PEabHOMY Yaci 3 BUKO-
PUCTaHHSM TEJICKOMYHIKAIliIHHUX MEpeK
orepartopa 3B’si3Ky. TernerpadHa Kopec-
MOHJICHITSI — I1€ KOPOTKiI TEKCTOBi IIOBi-
JIOMJICHHS, SIKi TIEpPeNaroThes 3acob0amu
tenerpadroro 3B’s3ky. Jlo iHIIOT KOpec-
MMOHJICHIIiT HaJeKaTh YCi MOBIIOMIICHHS,
SIKI TICPEAArOThCS 32 JIOTIOMOTOI0 1HINHUX,
HDK omucaHi BWIE, 3ac00iB 3B s3KY,
HANpUKJIaA, TOBiIOMIIEHHS, 3poOieHi
tenedakcoM, TEHIKUHTOBAM 3B’ S3KOM, a
TaKOX JIUCTH, SIKi IEPEAArOThCS Kyp EpOM,
3HaHOMHUMHM YH 4Yepe3 IHIIUX JIoaeH
0e3 BUKOPUCTAHHS IOCIIYT IOIITOBOIO
3B’SI3KY [6, c. 224].

B ymoBax po3BHTKY Ta BCEOXOILTIOIO-
YOTO BUKOPHCTAHHS EIEKTPOHHUX TaJlkKe-
TiB Ta Mepexi [HTepHeT BimOyBaeThcs
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IIBUAKUNA Ta HaAIWHUHA OOMIH IIOBIZO-
MJICHHSMH 11032 MEXaMH IOIITOBOIO
3B’s3Ky. lle cTae MOXIUBHM 3aBISKH
BHKOPHUCTAHHIO €JIEKTPOHHOI IOITH Ta
PI3HOMaHITHUX MECEHIDKEPIB, SIKi 3aKOHO-
JIaBEIlb TAKOXK BIJHOCHUTH JIO 1HIIIOT KOpec-
MTOHJICHIII1, 30KpeMa, CyIsiud 3 KOMEHTaps
1o BiTun3HsaHol Koncrutyii. Enekrponna
momTa — 1e cnocié oOmiHy nudpoBuMH
TTOBITOMJICHHSIMH MiK JTFOZIbMH 3 BUKOPHC-
TaHHSAM IUQPPOBUX MPHUCTPOIB, TAKUX SK
KOMIT IOTepU Ta MOOLIBHI TenedoHH, M0
POOUTh MOXJIMBUM TEPECHIIAHHS JaHUX
OyIb-IKOTO 3MiCTy. MeCeHKep SBIISE
cO00f0 TENEeKOMYHIKALIWHY CITy>KOy st
0OMiHYy TEKCTOBHMH IOBiJIOMIIEHHSIMHU
MIDXK KOMIT FOT€paMHy YH iHIITHMH ITPUCTPO-
SIMH KOPUCTYBauiB dYepe3 KOMII I0TepHi
Mepexi. BilbIIiCTh MECEHIKEpIB Jaae
3MOT'y KOPUCTyBadaM OauuTH, YH ITiIKITFO-
YeHl 0 MepeXi iXHi CIiBpPO3MOBHUKU B
el MOMEHT, a TaKOXX Ha/la€ MOXIIMBICTh
BiNPaBIISATH €JICKTPOHHI (aiinu pizHOTO
3MicTy (Tekct, (oTo, Bifico- Ta ayiio-
(atinm). CripaBi, Cy4acHi TEXHIUHI 3aCO0U
Ta MporpaMHe 3a0e3Me4YeHHs MPOIOHYIOTh
0e3y1i4 BapiaHTIB TOTO, B SKOMY (opMari
MOJKHA pealizyBaTu ciinkyBaHHS. OmHaK,
Ha BiAMIHY BiJl 3BUYAIHOTO TpaAULIiIIHOTO
JTUCTYBaHHS, €JICKTPOHHE JINCTYBaHHS HE
Ma€ 3aKOHOIABYOro 3aKpiruieHHs B YKpa-
iH1, sIKe O MOTJIO BU3HAYUTH HOTO OCHOBHI
TTOHATTS, MPABOBI, COMIATBHO-CKOHOMITHI
Ta OprafizalliiiHi OCHOBH (YHKIIIOHY-
BaHHS, a TaKOX BIJIHOCHHH MK oOpra-
HaMH JIEpKaBHOI BIaAu, OIllepaTopamMu
TEJIEKOMYHIKaIifHOTO 3B’SI3Ky 1 KOpHC-
TyBauaMH, sIKi 0e3mocepenHb0 BHUKOPHC-
TOBYIOTh TaKW{ BHI CIiIKyBaHHA. Jluie
B crarTi 6 3akony Ykpainu «IIpo momrro-
BHI 3B’S130K» MIiCTUTHCS TOJOXKEHHS PO
TE, 10 TAEMHHUIIS CJIIEKTPOHHUX IOBI0-
MJICHB 3aXHINAETHCS HAPiBHI 3 TAEMHUIICIO
[IOIITOBHUX BiNPaBIeHb Ta TaPAHTYETHCS
KonctuTyIiero i 3akOHOTAaBCTBOM YKpa-
THU.

Crarra 9 3akony Ykpainu «IIpo Tene-
koMyHikarrii» Big 18.11.2003 poky nepen-
0agac OXOpPOHY TAa€eMHUIl TeaehOHHUX
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po3MOB, TenerpadHOi UM 1HIIOT KOopec-
MOHJCHINI, IO TEePemaloThCsa TEeXHid-
HUMH 3aco0aMu TenekoMyHikamid. Tyt
K€ 3a3HAYAETHCS, 10 ONEPaTopu Ta IMpo-
Baljiepu TeJICKOMYHIKaIliii 3000B’s13aHi
BXXMBAaTH BIAIIOBIAHO O 3aKOHOIABCTBA
TEXHIYHMX Ta OpTraHi3aMiifHUX 3axOiB
13 3aXWCTy TEIIEKOMYHIKAIlIHHAX MEpeK,
3aco0iB TeleKOMYHiKamii, iHdopMmarii 3
00MEKeHUM JIOCTYIIOM MpPO OpraHi3awilo
TEJIEKOMYHIKallliHUX Mepex Ta iHpopma-
I1i0, IO MEePEAAECTHCS [IUMHA MEPEKaMHu.
3MIiCT  TaeMHHWINI  KOPECTIOHICHITI
BUKIageHO B crarti 306 ILluBimbHOTO
KOJIEKCY YKpaiHuW, BIAIIOBIAHO N0 SKOI:
1) ¢piznuna ocoba Mae MpaBo HA TAEMHHLIIO
JUCTYBaHHs, TeierpaMm, Tene(oHHUX
po3MoOB, TenerpadHUX IOBIIOMIICHb Ta
IHITUX BHIIB KOPECIOHIEHIIIT; 2) JUCTH,
TeNerpaMy Ta iHIIN BUAM KOPECTOHICH-
il MOXYTb BUKOPHUCTOBYBAaTHUCS, 30KpeMa
HIISIXOM OMyOJIiKyBaHHS, JIMIIE 32 3r0J0I0
ocobu, sika HampaBmia iX, Ta ajpecara;
3) y pasi cmepti izwgHOi ocobm, sKa
HaIpaBWJIa KOPECTOHIEHIIII0, 1 agpecara
BUKOPUCTAHHS KOPECIIOHJIHIIil, 30KpeMa
oUsiXoM i omyOJiKyBaHHS, MOXKJIMBE
JIUIIIE 32 3ro/10F0 (hi3MYHUX 0Ci0 — T1 3aKOH-
HUX TPEACTAaBHUKIB; 4) KOPECTIOHICHIII,
sIKa CTOCYEThCSA (hi3MIHOI 0COOHM, MOXKE
OyTH MOdydeHa J0 CYIOBOi CIIPaBH JIHIIE
y pasi, K0 B Hill MICTATHCS JOKa3H, 0
MAarOTh 3HAUYEHHS ISl BUPIIIEHHSI CIIPABH.
[adopmarris, sika MiCTUTBCS B TaKil KOpec-
MOHJICHINII, HE MAIATAE PO3TOJIOMIECHHIO;
5) mopyIeHHsT TAEMHUITI KOPECTIOHSHTII T
MOYKe OyTH JTO3BOJICHO CYJIOM Y BUTIQ/IKAX,
BCTAHOBJICHHX 3aKOHOM, 3 METOI0 3aro0i-
TaHHsI 3JIOYMHOBI UM ITiJ] 4aC KPUMiHAJIb-
HOT'O IPOBAJKEHHS, SKIIO IHITHMH CIIOCO-
Oamu omepkaru iHGOPMAIIiIF0 HEMOXKITHBO.
3aranom, TaEMHUIIS TINCTYBaHHS, Telle-
(hoHHHX pO3MOB, TenerpadHoi Ta iHIIO!
KOPECIOH/IeHINI Ta 1 3aXUCT MOIIH-
proeTbcsi Ha Bcix rpomaznsH. Lle mig-
KpECIIOIOTh 1 HayKoBII. Tak, Ha JTyMKY
JI.JI. BoeBomiHa, KOHCTHTYIIIHHE IPaBO
TrpOMa/IsTH Ha TAEMHHLIIO JINCTYBaHHS O3HA-
yae JIep>KaBHY OXOPOHY Bijl HE3aKOHHOTO
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O3HAMOMIICHHS 3 ycCiMa BHJaMH Kopec- mpaBa: sIK CKJIaJHHMKAa IpaBa Ha HENO-
MOH/ICHIIi1, TeTIe)OHHUMH NIEPETOBOPAMH, TOPKAHHICTH OCOOMCTOTO Ta CIMEHHOTO
JIOKyMEHTaMH, IO MICTATh BiJOMOCTI, JKUTTS, a00 «0COOMCTICHA)» KOHIIEMIIIS Ta

OTOJIOIICHHS SKUX TPOMAISIHUH YOMYCh  SIK CAMOCTIHHOTO TpaBa, 3MICT Ta IPH-
Beaxkae HeOaxxanumu. LJI. IlerpyxiH  3HaueHHS SKOTO € IIMPLIMM 3a 3aXUCT
3a3Hauvae, Mo 0e3 TaeEMHHII JUCTYBaHHS 0COOHMCTOTO KHUTTS 0COOU. AHali3 MoJo-

HEMUCIIUME ICHYBaHHS CY4YacHOTO CyC-  JKCHb HOPMATHUBHHUX aKTiB, SIKi TapaHTy-
nijabcTBa. Ta€MHMIIS JTUCTYBaHHS K Ipa- I0Th TIPaBO HAa TAEMHUINIO KOPECIOHCH-
BOBHM TPUHIAI 3a0e3Ieuye MiITPUMKY i1, Ja€ MiACTaBH PO3TJIAIATH 1€ MIPaBO B
COITiaIbHUX KOHTAKTIB — CIMEHHHUX, IPYXK- KOHTEKCTI ITpaBa Ha npuBaTHe (0coOuCTe)
HIX 1 AUJI0BUX BiAHOCHH. TaeMHHL JIHC- Ta CiMEHHE )KHUTTA, TOOTO JOTPUMYIOUUCH
TyBaHHS — TapaHTisl OXOPOHM IHTUMHHUX nepuIoi KOHLENii.
Ta IHIIUX OCOOMCTUX CTOPIH JKUTTS TPO- OnnHak, y3araJbHIOIOYH JIOCITIKEHHS
MaJIsiH, YMOBa LIMPOTO CIIJIIKYBaHHS MK  TPaBOBOi NPUPOMU  KOHCTHUTYIIHHOTO
Humi [7, c. 120]. IpaBa Ha TAEMHHWIIO JINCTYBaHHS, Tele-
BucHOBKM Ta mepCNeKTHBH MOAAdb-  (QOHHUX PO3MOB, TenerpadHoi Ta IHIIOI
X J0caigkens. OTKe, IpaBo HA TAEM-  KOPECIIOHJICHINII, BapTO 3a3HAYUTH PO
HULIO JIUCTYBaHHS, TeNe()OHHUX PO3MOB, BiJICYTHICTh y 3aKOHOJAABCTBI BU3HAYCHb

TenerpadHoi Ta iHIIOI KOPECTOHACHLIT € «JTUCTYBaHHS», «Tele(OHHI PO3MOBHY,
(dbyHIaMEHTAIBHUM JJIs1 KOXKHOI JIFOMUHU «tenerpadHa Ta iHIIA KOPECTIOHICHITISD).

1 HEOOXITHUM Y AEMOKpPaTHUIHOMY CyC- KpiMm Toro, BHIAEThCA TOPEYHUM KOHKpE-
ninbersi. Lle mpaBo 3adikcoBano y Oara- THU3allisl TpaBa Ha TAEMHULIIO JIUCTYBaHHS,
TbOX HOPMAaTHBHO-IPAaBOBUX akTax fK  TeJIeQOHHHX pO3MOB, TejerpadHoi Ta
HAI[iOHAJILHOTO, TaK i MI>KHAPOIHOTO PiB- iHIIOT KOpecHoHAEHIIT Ha piBHI 3aKOHIB

HiB. Harenep copmyBanuch 1Bi HayKoOBi Ta TMiA3aKOHHUX HOPMAaTHBHO-TIPABOBHUX
KOHIIETIIii PO3YMiHHS CYTHOCTI TaKoro aKTiB.
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The article is devoted to covering the nature and content of the constitutional
right to secrecy of correspondence, telephone conversations, telegraph and other
correspondence. It has been established that this right is enshrined in many national
and international legal acts. The semantics of the individual concepts that make up the

"« ” .

content of such right, including “correspondence”, “telephone conversations”, “telegraphic
correspondence”, “other correspondence” are revealed. To this purpose, the legislative
framework, the scientific works and the legal positions of the European Court of Human
Rights have been investigated and analyzed. At the same time it is established that today
there is no legislative definition of concept “correspondence”, “telephone conversations”,
“telegraph and other correspondence”. Two scientific concepts of understanding the
right to the secrecy of correspondence, telephone conversations, telegraph and other
correspondence are considered: as a constituent of the right to privacy and family life
or “personal” concept and as an independent right, the content and purpose of which is
wider than the protection of a person’s personal life. The position in favor of one concept
is expressed, since the analysis of provisions of normative acts gives grounds to consider
this right in the context of the right to private (personal) and family life. Attention is also
paid to the international and national legislative securing of guarantees of observance
and ensuring of the constitutional right to the secrecy of correspondence, telephone
conversations, telegraph and other correspondence. The opinion was expressed on the
necessity of normative fixing of the concept of the right to privacy of correspondence,
telephone conversations, telegraph and other correspondence at the level of laws and
by-laws.

Key words: correspondence, telephone conversations, telegraph correspondence,
other correspondence, constitutional right to the secrecy of correspondence, telephone
conversations, telegraph and other correspondence, private (personal) and family life.
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TEOPETHUKO-IIPABOBI ACIIEKTH KOHCTUTYUIHHO-ITPABOBOI'O
OBMEXXEHHSI COIIIAJIBHO-EKOHOMIYHHUX ITPAB JIIOJJUHU
B KPATHAX €BPOIIEMCBHKOI'O COIO3Y

THEORETICAL AND LEGAL ASPECTS OF CONSTITUTIONAL
AND LEGAL SOCIO-ECONOMIC HUMAN RIGHTS LIMITATION
IN EUROPEAN UNION COUNTRIES

Mimenko A.B.,
acnipanm xagpeopu KOHCMUmMYYitino2o npasa i npae 1oo0uUHu
Hayionanvnoi akademii enympiwinix cnpas

CraTTio NpMCBAYEHO BMCBITIIEHHIO OCHOBHUX HOPMAaTMBHO-MPaBOBUX 3acag peryntoBaH-
HS1 KOHCTUTYLIMHO-NPABOBOro0 OOMEXEHHS coLjianbHO-eKOHOMIYHKX MpaB NioAWHK 3a npa-
BOM €sponencbkoro Cotosy, aHanisyroum NonoxeHHsa 3aranbHol geknapadii npas NioanHU
1948 poky [1], €Bponencbkoi KOHBEHLIii NPO 3aXMCT NpaB NoAKHY | OCHOBOMOMNOXHMX CBO6O
1950 poky [2], MixkHapogHOro NakTy NPo eKOHOMIYHI, coLianbHi i KynbTypHi npaea 1966 poky
[3], €Bponenckkoi couiansHoi xapTii 1996 poky [4], XapTii 0CHOBHMX NpaB €BpPONENCLKOro
Cotosy 2000 poky [5] Ta B1BYatOUM OKpPeMi piLleHHS €BpONenNcLKOro cyay 3 npas MoanHM [6]
Ta piLleHHs €sponevicbkoro Cyay MNpasocynas [7]. Y xoai AocnimKeHHs BUSIBNEHO akTyarnb-
Hi Npobnemmn KOHCTUTYLNHO-NPABOBOrO OOMEXEHHA peanisauii coLianbHO-EKOHOMIYHMX
npas NoanHW B YKpaiHi. Y 3B8’A3Ky 3 Y/M 3MICT CTaTTi pO3KPMBAE KIHOYOBI aCneKTu Teopetu-
KO-NPaBOBOro HagbaHHst €Bponencbkoro Cotosy, KU BU3HAYEHO OPIEHTUPOM Anst YKpaiHu
B MPOLIECi NpVBEAEHHSA CBOrO 3aKOHOAABCTBA Y BiAMOBIAHICTb 40 €BPONENCHKUX CTaHOAPTIB.
ABTOPKOI OYno BUM3HAYEHO CYTHICTb MOHATTS «OOMEXEHHST CoLlianbHO-EKOHOMIYHMX NpaB
MIOAVHU» HA OCHOBI Or0 HOPMAaTUBHO-NPABOBOrO 3akpinneHHs. Y ctatTi 6yno npuaineHo
0cobnmBy yBary HopmaMm 3a3Ha4€HUX MiXKHapOZHO-NPaBOBMX aKTiB, Aki BU3HAYalOTb MPUWH-
umnu, niactaeu, Mexi Ta LiNi KOHCTUTYLINHO-NPaBOBMX 0OMEXEHb COLjianbHO-EKOHOMIYHMX
npas. BcTaHOBMNEHO, WO KOHBEHLIMHWI MeXaHi3M perynioBaHHS KOHCTUTYLIMHO-NPaBOBOro
0BMEXEHHS coLlianbHO-eKOHOMIYHUX NpaB MIOAVHN He NULle BU3HAYaE 3MICT KOHKPETHUX
npaBoOBMX HOPM, are 1N CTBOPKE TEOPETUKO-MPABOBY OCHOBY AJ151 IX IHCTUTYUIMHUX Mexa-
Hi3MiB 3aXWUCTy Ta noganbLUoro ix 3anpoBafXeHHs B YkpaiHi. ABTOpKa 3aincHuna aHania
OKpeMmx pilleHb €BPONeNCcLKOro cyay 3 Npas MI0AUHU B CripaBax, NnoB’si3aHnX 3 NopyLUeH-
HAM NopsiaKy OBMEXeHHS coLlianbHO-eKOHOMIYHMX NpaB, Ta BU3HaYMna cyyacHi TeHaeHLii
CyO0BOI NpaKTuKy €BPONEnNCcHKOro cyay 3 npas NogunHn B cpepi 3aX1CTy coLlianibHO-€KOHO-
MiYHMX NpaB MIOAUHN Ta rPOMaAsAHMHA KOHCTUTYLHO-NPaBOBOMO OOMEXEHHS.

Knto4yoBi cnoBa: KOHCTUTYLiHO-NPaBoBE 0OMEXEHHS!, CoLlianbHO-eKOHOMIYHI MpaBa,
npaso €sponencebkoro Cotosy, KoHcTUTyUiS.

[ocranoBka mpodnemu. CydacHUN Yy JKUTTS YKpaiHIiB, 30KpeMma, y 3a0e3-
iHTerpaiifHuii mporec 3 €BponerchbkuM MEYCHHI COIIaJIbHO-eKOHOMIYHHX TIpaB
Co1030M HEMOXXJIMBO YSIBHTH O€3 3aro- JIFOJTHU.
3WUYEHHS JTOCBiAy KpaiH-4iIeHiB Ta BIPO- Hanexxna  peamizamist  comiajibHO-
Ba/UKCHHS ~ €BPONCHCHKUX  CTaHAAPTIiB E€KOHOMIYHHUX IPaB JIIOMUHU CIPHSIE PO3-
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OynoBi YKpaiHM y HampsMi COLaJIbHOI,
JIEMOKPAaTUYHOI Ta IIPaBOBOI JIEpP:KABH,
a/pke caMme I HampsMH 1 MIHHOCTI Tpo-
rojomeHo KoHcturyriero YipaiHu i €
3arajJbHUMHU 3acaJaMHM KOHCTUTYLIHHOTO
nany Ykpainu (ct. 1) [8]. Cnix 3a3HaunTH,
OI0 MPOTATOM OCTaHHIX II'SITH POKIB B
YKpaiHCHKOMY CYCIIiIBCTBI TOCTPO CTOIThH
MIATAHHS peatizarlii coIiaTbHO-eKOHOMIY-
HHUX TIpaB. Apke Kpu3a 30BHIITHBOTIONI-
TUYHUX BIJHOCHH 3 KpaiHOIO-arpecopoM
CHJIBHO BUCHAXXYIOTb €KOHOMIKY YKpaiHH,
o, Oe3yMOBHO, BIUIMBa€E Ha ix 3abesre-
YEHHS Ta € TEePIIONPUYNHOI0 HEMTOOJIHO-
KUX BUIAJKIB KOHCTHTYIIHHO-TIPABOBOTO
0OME>KeHHs COLiaIbHO-€KOHOMIYHUX
MIPaB JIOANHHU.

Buxonsuu 31 3MicTy npoaHali3oBaHUX
pimens Koncrutyniitnoro Cyny Ykpainw,
HaMH BCTAHOBJICHO, IO peatizailis J0CTi-
JUKYBaHOI TPYITH TIpaB y TIOBHOMY 00Cs3i
3aJIC)KUTH BII;

—  (hiHAHCOBHX pecypcCiB JepIKaBH;

—  CyCHiJIBbHOI 3yMOBJIEHOCTI;

—  PperyJIOBaHHS 3MiCTy IIbOTO TpaBa
B raJTy3€BOMY 3aKOHOJABCTBi [9].

Y 9. 1 ct. 64 Koncrurymii Ykpainu
3a3Ha4YeHo, 110 KOHCTUTYLIHHI IIpaBa i CBO-
0oy JTIOAMHU 1 TPOMaJTHUHA HE MOXKYTh
OyTn oOMexeHi, KpiM BHUMAJKiB, MEpea-
Oauennx Koncrturyuiero VYkpainu. AnHa-
JIOTiYHI 3acTepekeHHs € 1 B ¢T. 22 KoH-
crurynii Ykpainu. Koncrutyuiiiauii Cyn
VYkpainu y cBoemy pimenHi Ne 5-3m Bix
30 sxoBtHS 1997 poky (cmpasa K.I'. Yeru-
MeHKa) C(OpMYITIOBaB a0CONIOTHO YiTKY
MMO3HILIF0, BIAMOBIAHO 70 SIKOT «BUHSITKH 3
KOHCTUTYLIHHUX HOPM BCTaHOBIIIOIOTHCS
camoro Korcrurymiero, a He iIHIIMMA HOP-
MaTUBHUMHU akTaMu» [9].

Onnak, aHaNmi3yr4H AisjIbHICTH Bep-
xoBHOi Panu VYkpainu, MoxHa 3pobutn
BHCHOBOK, 110 BOHA HEXTY€ 3a3HAYCHUMHU
MOJIOKEHHSMHU, OCKUIBKH CHCTEMaTUYHO
3aKoHOM TIpo JlepkaBHUi OrOmKET YKpa-
{HU 3yNHHSE Ai10 IHIIUX 3aKOHIB, sIKi pery-
JIOIOTH BITHOCHMHHM Y cdepi comiajabHO-
EKOHOMIYHHUX TIpaB, IO MPU3BOJUTH 0
OOMEXEeHHSI TpaBa JIFOJWHU HA JTIOCTATHIN
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JKUTTEBUH piBEHB JUIsI cede 1 cBoel cim’i Ta
mpaBa Ha cortiaasHui 3axucT [10].

HesBaxkatoun Ha Te, mo coliajibHO-
EKOHOMIUHi TpaBa i HajexaTb A0 TpyNu
MO3UTHBHHUX TPaB, JIE€ € JOMYCTHMHM iX
0OMEKEeHHSI 3aJIe)KHO Bifl YMOB, SIKi BUHH-
KafOTh Y CYCIIUIBCTBI, YiTKO BCTAHOBJICHO
BHUEPITHUM TIEPEITiK BHIAIKIB, 3a SKUX
MOXYTh BCTaHOBITIFOBATHCSI OKpeMi oOMe-
JKCHHSI TIPaB 1 CBOOOT JTFO/IUHH 13 3a3HAYCH-
HSIM CTPOKY Aii IIMX OOMEXEHb: B YMOBaxX
BOEHHOTO 200 HAA3BUYAWHOTO CTaHy (4. 2
cT. 64 Koncrurytii Ykpainu). 3akoHoma-
BeIlb 1 TyT mopyIrye Bumorn KoHcTuTyii
VYkpainu, amke (QakTHYHO BCTAaHOBIIOE
TUMYaCOBE MPUITMHEHHSI JIii TIEBHUX COIIi-
aNbHUX MUIBT YU rapaHTiid 6e3 oOrpyHTy-
BaHHS YMOB.

SIk HaciIOK, Taka 3aKOHO/IaBY0 HEBU-
3Ha4YeHa Ta HeOOTPyHTOBaHa IMO3HUIlist Bep-
X0BHOI Pany mpu3BOAUTH 10 MOPYIICHHS
OKpeMHX 3000B’s3aHb JepKaBU IOJ0
MEBHOT Kareropii HaceleHHs, TTOPYyILeHHS
nporonomennx Konctutymiero Ykpainu
MPHUHLUIIB Ta MiAPUBY JOBIpH CYCIIiTb-
CTBa JI0 JIePKaBH.

BimoMo, 110 HamioOHAJbHUM 3aKOHO-
JABCTBOM IlepeadadeHa MOXKIUBICTD BTPY-
yaHHS 3 OOKY OpraHiB Jep>KaBHOI BIaJH,
MICIIEBOTO CaMOBPSIYBaHHS Ta iX IoOca-
JIOBIMH 0CO0aMH B TIPOIIEC PETYIIFOBaHHS
oOMeXEeHHS COL1AJIBHO-EKOHOMIYHUX
mpaB, ajpke I € HeoOXigHOK (HOopMOro
JUSIBHOCTI JIepKaBH 3 1X 3a0€3MEUCHHS.
Pazom i3 TUM HasBHOIO € mpobiema y
permaMeHTarii MexaHi3My 3aCTOCYBaHHS
KOHCTUTYI[ITHO-TIPaBOBUX 00OMeXeHb,
amke B KoHCTHTYHIT 3a3HaYeHO, «IIIO
MOYKHAY, aJie He BKa3aHO «SK».

Taka HEBpery/lIbOBaHICTb  IPU3BO-
JIUTh JI0 3JIOBKMBaHb Ta HEOJIHO3HAYHOTO
3acTocyBanHs HopMm KoHctutymii VYkpa-
ian. CaMe e i 3yMOBIIOE HEOOXiJHiCTh
y JOCHIKCHHI €BPOIEHCHKOTO JOCBITY,
30KpeMa, TEOPETHUKO-TIPaBOBUX  acCIeK-
TiB KOHCTUTYIIHHO-NIPaBOBHX OOMEKEHb
COITIaTbHO-CKOHOMIYHUX TIIpaB 3a IIpa-
BoM €Bporeficskoro Coro3y, Ha MPHUKIIAIL
OKpPEeMHX MIXHApOJHO-TIPABOBUX aKTiB,
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parudikoBaHUX Jep>KaBaMU-YYaCHUIISIMU
€Bporneticekoro Coro3y Ta pimieHb €Bpo-
MEHCHKOTO Cyy 3 MpaB JOIUHU.

Amnaji3 my0ikaniii, y IKHX 3amo4ar-
KOBAaHO pO3B’si3aHHA 1i€i npodiemu.
3arayibHi TOCTiIKEHHS! OKPEMHUX ACTIEKTIB
KOHCTHTYLIIHHO-IPABOBOTO  OOMEKEHHS
COL[IAJIbHO-EKOHOMIYHHUX TpaB JIOJWHU
3niticaroBam I1. PabinoBud, P. Bempuiis-
kuii, A. Mansko, 10. Toquka, M. CaBuuH,
B. Jlemaxk, 1. fIrodopoBa Ta inmi. OgHak
OUTBILICTh 3a3HAYCHUX YUYCHHUX Y CBOIX
poboTax aHami3yloTh Oe3MOCepeIHbO
MPaBOBY NPUPOIY COLIaTbHUX Ta CKOHO-
MIYHUX TIpaB ab0 X JOCIIHKYIOTh 00Me-
JKEHHS TPaB JIFOIWHU B ILJIOMY.

MeTor0 crarti B MeXax LbOro JOCIi-
JDKEHHSI € aHajli3 HOPMAaTHBHOTO 3aKpi-
IUICHHS PETYJIIOBaHHS OOMEXKEHHS COIli-
ATFHO-CKOHOMIYHUX TPaB JIIONWHH, aJlKe
OCHOBHI KOHCTHUTYIIIHHO-TIpaBOBI 3acaau
O0OMEXEeHHS COIliaThbHO-EKOHOMIYHUX TIPaB
JIOMUHM, 30KpeMa 3a TpaBoM E€Bporieii-
cekoro Coro3y, € 3araJbHONPUAHATUMU
Ta MICTATHCSI Y KOHBEHIIISIX, ACKIapallisx,
MaKTax, Mi>KHApOTHO-TIPABOBHX JIOTOBOPAX
Ta B Cy/IOBHX IIpETIACHTaX.

Y Mexax miei crarTi Oyae TOCIHiHKEeHO
MOJOKEHHA TaKUX MIKHApOAHO-IIPABO-
BHX aKTiB, SIK: 3arajbHa JIeKapallis npan
monuHu 1948 poky, €Bpomeiicbka KOH-
BEHIIisI PO 3aXKCT MPaB JIOIMHU 1 OCHO-
BOIIOJIOKHUX cB0oOOx 1950 poky, MixHa-
POIHMIA TAKT MPO €KOHOMIYHi, COIliaJIbHI
1 KynsTypHi npaBa 1966 poky, €Bponeii-
ChbKa comianbHa xaptis 1996 poky, Xapris
OCHOBHUX TpaB €Bporneiicbkoro Corozy
2000 poxy Ta okpemi pimeHHs €Bporneii-
CBKOTO CY[y 3 ITpaB JIFONHUHHU.

Buxknang  ocHOBHOro  Mmarepiaiay
pocaimzkeHnsi. J[ns TPYHTOBHOTO poO3y-
MIiHHS OCOOJHMBOCTEHl KOHCTUTYI[ITHOTO
3aKpIIUICHHS PEryJIIOBaHHS OOMEKEHHS
COIIIbHO-CKOHOMIYHHUX TIpaB JIIONHHU
B Kpainax €Bpomnelicekoro Coro3y BapTo
3’CyBaTl MpPABOBY IPHPOAY OCHOBHHUX
nousite. Illogo medinimiii comiambHO-
CKOHOMIYHHUX TpaB JIOAWHU HHUHI HEMae
€IMHOTO MIIXOY 10 PO3KPHUTTS iX 3MICTY.
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OpHak yci IpaBHUKH CXHJIBHI 10 TYMKH,
10 OCHOBHHMM IX CKJIAJHUKOM € TiTHUI
JKUTTEBUW piBEHBb, COIliallbHA 3aXuIIe-
HICTH Ta A00poOyT monuuu. [[xepenom
COLIIAIbHO-€KOHOMIYHUX TMpaB JIIOOUHN
€ JIIOICHhKA TIAHICTE, sIKa IOCigae BU3Ha-
yaibHEe Micle B iX 3abe3nedenHi. JlonuHi
HeoOX1IH1 IIeBHI OJjiara, MOXKJIMBOCTI Ta
CIPUATINBI CYCHUIBHI YMOBH JUIsS BIac-
HOTO PO3BHUTKY, BOHa HE MOXKE IOUYBATHUCS
3HAYYIIOK Ta TiJHOI Ta MOBAXKATH Tij-
HICTh 1HIIKX TOJI, KOJIX BiJICYTHI HaJICXKHI
YMOBH TIPOXKHABaHHS, Xap4dyBaHHS. Bax-
JUBOIO 3 IBOTO IpuBoay € nyMka B. Koc-
TUIBKOTO, SIKMH 3a3HauaB, II0 HEMae
CEHCYy B MpaBi HAa HEJOTOPKAHICTH YKUTIA
abo TaeMHHUI TeJIePOHHUX PO3MOB, SKIIO
B JIIOJIMHYA HEMAE Hi CBOTO XKUTIIA, Hi TeJe-
tdony [11].

Tak, P. Benpunpkuii po3kpuBae 3micT
MOHSTTS «COIIAIbHO-EKOHOMIYHI IIpaBa
SIK «MOXJIMBOCT1 JIIOOMHU Ta TpoMajs-
HUHA B cdepi BIACHOCTI, MiANPHEMHH-
IITBA, Mpalli Ta BiAMOYMHKY, COIIaEHOTO
3aXUCTY, JKATIOBOTO 3a0e3ledeHHs Ta
OXOPOHH 3/I0pPOB’S, M0 MAarOTh Ha METi
CTBOPEHHSI YMOB Ul HaJISKHOTO PO3IO-
psIKeHHsT 0c000I0 BIACHICTIO 1 MpaIero
Ta 3aXUCT TPAIBHUKIB, 110 OMWHHIIUCH
y CKJIQIHIN KUTTEBIM CHUTyaril K 3 OOKy
JepKaBu, Tak 1 3 OOKy CyCIHiJIbCTBa»
[13,c. 16].

He MeHm BaxiIuBUM € TUTaHHS
3’sICyBaHHSI CYTHOCTI TIOHATTS «OOMEXeHHS
paB JIFOIUHWY, SIKE MOYKHA BU3HAYUTU: SIK
JIOITYCTHME MIKHAPOIHAM Ta HaIllOHAIb-
HUM IIPaBOM BTPYyYaHHS, IO MPH3BOIATH
JI0 3MiHH 0OCsTry TipaB i cBOOOJ JFOIVHU
B iHTepecax CyCHiIbCTBa Ta Uil 3abesme-
YeHHs OaJIaHCy IHTEPECIB 3 METOIO 3aXUCTY
KOHCTUTYIIITHHX ITIHHOCTEH.

3yIMMHAMOCH Oe3ITOCepenHbO Ha Opra-
Hi3allifHO-TTPaBOBOMY 3a0€3IeueHHI pery-
JIOBaHHS OOMEXEHHS COLiaIbHO-EKOHO-
MIYHUX TIpaB 3a MpaBoM CBPOIEHCHKOTO
Corozy. Ilepmr 3a Bce cmim mpuraaata
cripaBy 26/62 Van Gend en Loos, ne
Cyn IIpaBocynns o0rpyHTyBas, mo Cris-
ToBapucTBO (COI03) CTBOPIOE HOBHI Tpa-
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BOBUH MOPSJIOK Y MIXKHAPOJAHOMY TIpaBi,
Ha KOPHCTH SIKOTO JEpPKaBH OOMEKHIIH
CBOi CyBEpeHHI IpaBa, Xxo4a i B oOMe-
KeHuX cdepax, i cy0’eKTaMH SKOTO € He
JIIIE IepKaBU-9JIeHH, a TAKOXK 1 IXHI TPo-
Mansgau [7]. [oxibuuii minxim OyB po3-
KpUTHH y pimieHHi cupasu 6/64 Costa v.
ENEL, ne HaroJionryBajioch, 110 «Ha Bij-
MiHYy BiJl 3BU9aifHUX MIKHApOAHUX YTOI,
JHoroBip mpo €Bpormeiickke EKOHOMiTHE
CHIBTOBapHCTBO CTBOPHB BIIACHY IPABOBY
CHCTEMY, sIKa cTaja HEeBiJ €MHOIO 4acCTH-
HOI0O TPAaBOBHUX CHCTEM JepiKaB-4JICHIB
i sikoi X cymu 3000B’s3aHi JOTpUMYBa-
tuck» [7]. Lle o3Hauae, mo mnpaBo €Bpo-
nericekoro Coro3y mae BUILY HOPUAUYHY
CWITy HaJl HaIllOHAIEHUM TIPaBOM JIepIKaB-
YJICHIB.

[Ipu upoMy BaKJIMBO Tam’sITaT, IO
nepxkapu-wieHn €Bpomneiickkoro Corosy
OHOYACHO € Jep>KaBaMHU-YIaCHHUIIMHU
Pamu €Bpomu i cTopoHaM#u OCHOBHOI Yac-
THHU 11 TPaBO3aXMCHUX MIXHAPOTHUX
JOKYMEHTIB, mepeayciM E€Bponerchkoi
KOHBEHIIII TpO 3aXWCT MpaB JIIOAWHH 1
OCHOBOMOJNOKHUX cBoOox 1950 poky [2],
a TakoX Te, IO y 3aCTOCYBaHHI HOPM
€BPONEICHKOTO  TpaBa  KpaiHHW-ydac-
HUI[I MalwTh JITOOPOCOBICHO BHUKOHYBAaTH
CBOi MIXKHApOAHI 3000B’si3aHHS y cdepi
3aXHCTy OOMEXKEHHS COIabHO-CKOHO-
MIYHUX TIPaB JIFOAWHH.

Hacammepenn cmim  mpoanamizyBaté
MOJIOXKEHHS 4. 2 CT. 29 3araiibHoi JeKiapa-
uii mpaB mroauHu 1948 poky, B sKii 3a3Ha-
yaeThes, m10: «Ilig yac 3mMiMCHEHHS CBOIX
npaB 1 cBOOON KOXKHA JIFOJMHA Ma€ 3a3Ha-
BaTH TUILKHM TaKUMX OOMEXKEHb, SIKI BCTAHOB-
JIeHI 3aKOHOM BUKJIFOYHO 3 METOIO 3a0e311e-
YEeHHS HaJIeKHOTO BU3HAHHS 1 [TOBary NpaB
i cBOOON IHIMMX Ta 3a0e3le4eHHs CIpa-
BEUIMBUX BHMOT MOpalli, TPOMajChKOTO
MOPSIIIKY 1 3arajibHOTO JJOOPOOYTY B JIeMO-
KpaTHIHOMY CyCITUTBCTBI» [1].

Came 11i€f0 JeKJapaIii€ero BIepIIe
miciist pyroi cBiToBOi BiliHM Oyno mpo-
TOJIONIEHO Ha MIXKHAPOTHOMY PIBHI MexXi
Ta IMIJCTaBM OOMEXEHb IPaB JIIOAWHU,
pa3oM i3 THM 1 COIIaJIbHO-EKOHOMIYHHX
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npaB. Tak, AOMyCTUMOIO Mexer obOme-
JKEHb IpaB JIIOIMHN BU3HAYa€ThCs 3a0e3-
NEYECHHS HAJIE)KHOTO BH3HAHHS Ta MOBAar
npaB i cBoOon iHmMX, TOOTO peamiza-
I[is BJIACHUX IPaB 3aKiHYYETHCA TaM, JIe
MOYHMHAIOTHCS MPaBa Ta 3aKOHHI iHTEepecH
iHmuX. [li€r0 CTaTTel0 BCTAHOBIIOETHCS
3a00poHa  3IIOBKWBAaTH CyO’€KTHBHUM
IpaBOM, OCKUIBKH y pa3i NepeBHIICHHS
MEX MOMKIMBOI MOBENIHKM 0c00a CIpH-
YUHSE TICBHI IOPUIUYHI HACTI KK, Takox
y Hill BU3HAYEHO, 1[0 BUKIIIOYHO 3aKOHOM
3aKPITUTIOETBCS  TIEPETiK  JOIYCTUMHUX
0OME’KeHb Ta JIHIIE 3 MiACTaB, 110 BiAmo-
BiZJaIOTh CIIPaBeJIMBUM BUMOTaM MOpali
JUTs1 3a0€3MeYEeHHS TPOMaICEKOTO TIOPAIKY
1 3araJibHOro J00pOOYTY.

Ha ocnoBi 3arampnoi aexmaparii
npaB JoAuHu 1948 p., nporojomieHoi
I'enepanbHoro  Acambneetro Opranizanii
O06’ennannx Hauili, ypsan nepxas-yyac-
Hulb Pagu €ponu nianucanu €Bporiei-
ChKY KOHBEHIIIIO TIPO 3aXUCT ITPaB JIIOIUHN
1 OCHOBOTIOJNOXHUX cB0OOM 1950 poky, me
OKpeMOI0 CT. 18 BHU3HAYMIM MEXi 3acTo-
CyBaHHS 00MexeHb: «OOMEeXEeHHs 103BO-
JeHi 3rigHo 3 1ieo KoHBeHHi€wo mono
3a3HAuCHHX MpaB i cBOOOM, HE 3aCTOCOBY-
FOTBCS JIUIS 1HIMUX I HIXK Ti, I SKHX
BOHU BCTaHOBJICHI» [2].

3rogom lenepampHOIO Acambieero
OOH 6yno npuiiHaTo MiXkHapOIHUHA TaKT
PO E€KOHOMIYHi, COLiadbHI 1 KYyJIBTYpHI
npasa 1966 poxy (mami — [akr), e B ct. 4
3a3HauvaeThes: «JlepkaBu, siki  OepyTh
ydacTh y iboMy [1akTi, BU3HAIOTB, 110 CTO-
COBHO KOPHCTYBaHHSI TUMH IpaBaMH, IO
ix Ta uM iHIIA AeprkaBa 3a0e3neuye BiAmo-
BiHO A0 1poro Ilakry, us nepkaBa Moxe
BCTAHOBIIIOBATU TUILKU TakKi OOMEKEHHs
[UX TpaB, SIKi BU3HAYAIOTHCS 3aKOHOM, 1
JIUTIIE OCTUTBKH, OCKUTBEKH I1€ € CYMICHUM 3
HPUPOIOIO 3a3HAYCHUX MPaAB, 1 BUKIFOYHO
3 METOIO CIIPHSTH 3arajJbHOMY 100po0yTy
B IEMOKPaTUYHOMY CycHiJibcTBi. CTaTTeto
5 BU3HAYAETHCSA, 110 Mipa OOMEKEHb HE
MOke OyTH OiIBIIOI0, HIX IIe Tepemda-
geHo [lakTom, a TakoX JIOAWHA HE MOXeE
3a3HaBaTH HISKUX OOMEXEHb CTOCOBHO
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I nUMaHHA KOHCmMmumyuluHo

AKmyarsibH

OCHOBHUX ITPaB JIUIIIE TOMY, IO BOHH ITUM
[TakToM He BU3HAKOTHCS 200 SIKIIO BU3HA-
YeHi B HbOMY B MEHIIIOMY 00cs31» [3].

[um IlakToM BH3HAUYEHO IIiJICTaBH
0oOMe)KeHHS TIpaBa Ha CTBOPEHHS Ta BCTYI
710 TIpo(CITiNKOBHUX OpraHi3awii:

1) B iHTepecax aepaBHOI Oe3MEKH;

2) s 3a0e3MedeHHs] TPOMaJIChKOTO
MOPSIKY;

3) I 3aXHCTy TpaB i CBOOO 1HIIIHX
(ct. 8) [3].

Takox mOHMOXKEHHS i€l X CTarTi
[lakTy pgarwTh 3MOry 3aCTOCOBYBaTH
3aKOHHI OOMEXEHHS 11010 KOPUCTYBaHHS
COIIIaIbHO-CKOHOMIYHIMH TPpaBaMH CTO-
COBHO IIEBHOTO KOJIa 0C10, sIKi BXOASThH 10
cKIagy 30poitHuX cwil, modimii abo aami-
HicTpanii [3].

[Ticast TmMOOKMX COIiAIbHUX TIepe-
TBOpPEeHb Yy cBiTi Pajga €Bponu BUPIINTH
noroBHUTH KOHBEHIIIIO MPO 3aXUCT MpaB
JIONWHYU Ta 3alpOTOHy€e KpaiHam €Bporun
MiIFCAaTH MIXXHAPOTHUH JOTOBIp — €BpO-
MEHChKy comianbHy XapTito 1996 poky
(mami — Xapris) [4], 1Kka BU3HAYUTH COIIi-
aIbHY OpPIEHTAII0O PUHKOBOI EKOHOMIKH
€BPOTIEHCHKUX KpaiH Ta BCTAHOBUTH IXHi
B3a€MHI 3000B’s13aHHS B it cepi.

OxpeMuUMH  TONOXEHHSAMH  XapTii
3aKpIILTIOETBCS  TIPABO  JIEpXKaBU  BiJI-
CTymnaTd BiJ MiANKUCAaHUX 3000B’sI3aHb,
30KpeMa, MPOTOJIONICHUX COIialbHO-EKO-
HOMIYHHX TIpaB, 32 YMOB: HaJ[3BHYAITHOTO
CTaHy B JepKaBi, KU 3arPOXKY€E KUTTIO
Hawil a0o I 4Jac BIHM. A TakoX cTar-
teto G Xaprii BuzHaueHo: «EdexTtuBHe
BTUICHHS B JKUTTSA MpaB 1 NPHHIUIIIB,
3a3HavyeHUX y 4acTHuHi I, Ta iX edekTHBHE
3MIACHEHHS BiAMOBimHO a0 dYactuHU 1l
HE TWiANATAIOTH JKOAHUM OOMEKEHHSM,
32 BHHATKOM THX, SIKi Mepen0adeHi MuMu
YaCTHHAMH, 1 THX, SIKi BCTAHOBJICHI 3aKO-
HOM 1 HEOOXiJHI B JEMOKPAaTHUIHOMY
CYCIIUTBCTBI MJIS 3aXHCTy TIpaB i cBOOOX
IHIMX JTrofeit a0 IS 3aXUCTY JeprKaB-
HUX IHTEepeciB, HaIIOHAJIBLHOI Oe3MeKH,
30pOB’s Jitopeld uum  mopami. OOme-
JKEHHS, SIKi JO3BOJSIOTHCS 3TIAHO 3 II€I0
XapTi€ro Mmoo 3a3HaYeHUX y Hil MpaB i
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3000B’s13aHb, 3aCTOCOBYIOTHCS TINBKH 3
METOIO, 3 SKOIO BOHH TepembadeHi» [4].
OTtxe, XapTi€lo BU3HAYCHO TaKi IMiJCTaBU
00MEKEHHS COIliaTbHHUX TIPaB:

1)  nns 3axucty mpas i cBOOOA 1HIIUX
b1 {00 (7

2) nmnsg 3aXWCTy HaIllOHAJIBHOI 0e3-
KU,

3) ans 3axXuUCTy 37I0POB’S JIONEH 4H

Mopadi [4].
Y rpymani 2009 poky micist HaOpaHHS
yuHHOCTI  JIicCaOOHCBKUM  JIOTOBOPOM

XapTisi OCHOBHUX TIpaB CBPOIEHCHKOTO
Corozy 2000 poky (mami — Xaptis €C)
HaOyna FOPUIUYHOI CHIM YCTaHOBYOIO
noroBopy €Bporneiicbkoro Corosy Ta ctana
MPIOPUTETHUM JIOKYMEHTOM B €BPOIICH-
CBhKil ipaBoBiii cucteMi. Huni Xapria €C
€ TIePIIOHKEPENIOM CTaHAAPTIiB 3aXUCTY
IpaB JIFOIMHH, 30KpeMa 0OMEKEHHS COIIi-
AITbHO-CKOHOMIYHUX TIpaB JJIs BCIX opra-
HiB €Bponeticbkoro Corosy.

BinmoBiaHo 10 mosoxkeHs cT. 53 XapTii
€C «IIpo piBeHb 3aXHCTY» JKOIHE 3 MOJIO-
KeHb i€l XapTii He MOXKe TIYMaYUTHCh
sIK 0OMeKeHHsI a00 sIKe 3aB/Ia€ IIKO/IU Ipa-
BaM JIFOJIIHH 1 OCHOBHUM CBOOOJaM y Biji-
MOBiHIN cdepi iX 3acToCyBaHHS, BU3HA-
HUM TpaBoM €Bpomneiicbkoro Coro3y,
MDKHApPOIHUM IIPaBOM Ta MI>KHAPOTHUMH
KOHBEHIIISIMA, YIaCHUIIMHU SKUX € €Bpo-
neiicekuit Coro3, €Bponeiicbke CriBTOBa-
pPHUCTBO 200 BCi JepKaBU-UJICHH, 30KPEMA,
€BporneiichKoi KOHBEHIIIT PO 3aXUCT MpaB
JIFOIMHU 1 OCHOBHHUX CBOOO/I, a TAKOK KOH-
CTUTYIISIMH JTep>KaB-wieHiB [5].

MixHaponHi iHCTUTYLIi, 30KpeMa,
€Bponelcekuil cyA 3 MpaB JIOIUHU Ta
€BpOIENChKUN KOMITET i3 COIliaIbBHUX
MpaB TOKIUKaHiI 3a0e3MedyBaTd 3aXUCT
COIIiTPHO-CKOHOMITHHX TIPaB BiIITOBITHO
IO BCTAaHOBJICHWX CTAaHIAPTIB  3a3Ha-
YEeHHWMH BWIIE HOPMATHBHO-IIPABOBUMHU
aKTaMmu.

Hamnpukian, y pitenHi y cnpasi Autism-
Europe v France [14] KomiteT Bka3as, 1110
y pasi Kol 3a0e3MeveHHs IIEBHOTO TIpaBa,
TIOB’S3aHOTO 3  IMIUIEMEHTAIliel0 €Bpo-
MeiCbKOi COMIaNbHOI XapTii, € BUKIFOYHO
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CKJIaJJHUM 1 BUMara€ 3HAa4YHUX (PIHAHCO-
BUX PECYPCIB, TO JepKaBa-y4acHHIsS Ma€e
BXKHUTHU 33aXOMiB, SKi JaAyTh 3MOTY JOCST-
HYTH TIed €BpONEHCchKol  COIliabHOT
XapTii y pO3yMHHUH CTPOK, i3 TIOCTYTIOBUM
[IPOTPEcCOM [0 BHUYEPIHOTO BUKOHAHHS
i3 3aJy4eHHSIM MAaKCHMAJbHO JIOCTYII-
HUX pecypciB. JlepkaBu-ydacHUIl MaroTh
OyTH MaKCUMaJIbHO 3aBOAWIMBHMU IIIOIIO
BIUTUBY TIEPETBOPCHb, SIKI OYMyTh ITOIIH-
pPeHi Ha HaHOUIBII Ypa3uBi Ta COIIAIBEHO
HE3aXMILEH] TPy HaCeJIeHHs. AJKe came
Ha HUX JIsTaTUME HaKOLIbIIEe HaBaHTa-
JKEHHS Y pa3l IHCTUTYLIHUX MPOPaxyHKiB.
OTxe, MiHIMQJIbHI CTaHIAPTH COIliaTbHO-
€KOHOMIYHHUX TIPaB JIOMWHU MalOTh 3a0e3-
[IeYyBaTHCs HE3JIEXKHO BiJ| TONITHYHOT
CHCTEMH JepXaBu, i (opmu mNpaBIiHHA
4l AepkaBHoro yctporo [14]. Lle o3Hauae,
10 KomiteTom Oyiio BUSIBIICHO XapaKTepHY
3aJIeKHICT, PIBHSA peaizamii colliaabHO-
€KOHOMIUHUX TpaB Bix (piHAHCOBHUX MOXK-
JMBOCTEW HaIllOHAIBHOT EKOHOMIKH KpaiHu
Ta, BINMOBITHO, MONAIBIINX JOMYCTUMHUX
BUIIAJKIB IX OOMEXEHH.

Crig 3a3HaUnTH, IO B OKPEMHUX PillIeH-
HAX €BpOIENCHKOTO CyAy 3 TIpaB JIOAUHU
JIETAIbHO BU3HAUYEHO TIOPSIOK Ta Tij-
CTaBH KOHCTHUTYLIHHO-IIPAaBOBOTO 0OOMe-
KEHHS COLIaNbHO-EKOHOMIUYHUX TIpaB.
JisbHicTs €BPOIEHCHKOIO CYIy 3 INpaB
momuan (mani — €CII) e xIo90BUM
€JIEMEHTOM Yy perylllOBaHHI Ta 3aXHUCTi
00OMe)KeHHS 3a3HaYE€HUX MPaB, 3aCTOCOBY-
OYM PO3IIUPEHE IX TIyMaueHHS. AHaii3
npaktuku €CILJI cBiqunTh po HAsSBHICTH
pillieHb y ClpaBax CTOCOBHO 3aKOHHOTO
0OMEKEHHS TIpaBa BIACHOCTi, 0OME)KECHHS
COLIaIbHUX BHWILIAT, OOMEXEHHS TIIpaBa
Ha IeHClliHe 3a0e3meueHHs, OOMEKEHHS
IIpaBa Ha CTpaiK.

Hanpuxknaza, 3raganHuMu Mi>KHapOIHO-
MPaBOBHMHU aKTaMH HEOJHOPA30BO HAro-
JIOITYBAJIOCh HAa 3aKOHHOCTI OOMEXKCHHS
COIIaTbHO-eKOHOMIYHHX TIpaB B «iHTep-
ecax cycmuibcTBay. Tak, y TpakTHUIl
€BponeicbKkoro Cyay 3 MpaB JIIOIUHHA Y
cnpasi «J[xetiMc Ta iHmn npotu Bemuko-
opwuranii» (James and others v. The United
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Kingdom) [15] Oymo BHKIIaZileHO TIPaBOBY
MO3ULIII0, BIAMOBIAHO A0 SKOI 3aBOJO-
JIIHHS BJIACHICTIO HA BUKOHAHHS 3aKOHHOT
COIIATbHO-EKOHOMIYHOI a00 iHIIOI MmoJTi-
TUKUA MOXKE 3/IIMCHIOBATUCS «B IHTEpecax
cycmiabcTBay [15].

Takox y pimenHi cripaBu «CyxaHOB Ta
Impaenko npotr Ykpaiam» Bim 26 4epBHS
2014 p. €CIUI 3a3Ha4uB, 10 3MEHILIEHHS
po3Mipy a00 TpUNHMHEHHS BTPYYaHHS Y
NpaBo BIACHOCTI. A MEpIINM i1 Halrono-
BHiMM mpaBwioM ctarti 1 Ilepmioro
MIPOTOKOIY € Te, MO Oynb-sike BTPyYaHHS
JIEpPKaBHUX OpTaHiB y TpPaBO HA MHUpPHE
BOJIOJ{IHHS MaifHOM Ma€ OyTH 3aKOHHUM 1
MOBHHHO TMEPEeCiyBaTH JETITUMHY METY
«B 1HTEpecax CycCIiIbCTBa». bynb-ske
BTPYYaHHSI TaKO)X Mae OyTH TPOIOPIIii-
HUM 00 TepeciTiTyBanol MeTu. [Hmmmu
clioBaMH, Mae OyTH 3a0e3IedeHo0 «Crpa-
BEJIMBUN OallaHC» MK 3arallbHUMHU
iHTepecaMy CYCHUIbCTBa Ta 00OB’S3KOM
3aXHCTY OCHOBOTIOJIOKHHX TPaB KOHKPET-
HO1 ocobu. HeoOximHoro 6anancy He Oyme
JIOCSITHYTO, SIKIIO HAa BIAMOBITHY OCOOY
abo ocib Oyne MoKIageHo 0cOOUCTHH Ta
HaaMipHui Tsrap [16].

OTxe, aHaNmi3ylO4H KJIIOYOBI Teope-
THUKO-TIPABOBI ACMEKTH KOHCTUTYIIIHHO-
MIPaBOBOTO OOMEKEHHS COIliaIbHO-EKO-
HOMIYHMX TIpaB JIOJUHH 32 [PaBOM
€Bponeiicbkoro Coro3y, MU JIMIIUIN TaKUX
BHCHOBKIB:

1) B ycix 3amponoHOBaHHX /O PO3-
DIy  MDKHapOJHO-TIPABOBUX — aKTax
BU3HAYAETHCS, IO JAEPKABH MOXYTh
3aKpIIUTIOBATH Yy KOHCTUTYIISAX IPaBO
OpraHiB Jep>KaBHOI BIagud OOMEKYBaTH
COLiaNbHO-eKOHOMIUHI MpaBa;

2) Taki OOMEXEHHS COLiaIbHO-EKO-
HOMIYHHX IIpaB MaIOTh BiAMOBIIaTH €BPO-
MEeUChKUM CTaHJapTaMm;

3) Ha piBHI KOHCTHUTYIIil MalOTb OyTH
BHM3HAYCHI MEXI, MACTAaBH Ta 1L OOMe-
KEHb COL[IalIbHO-eKOHOMIYHHX TIPaB;

4) Ha  JepxKaBy MOKJIaJIa€ThCS
000B’S30K 3aXHUCTy Ta OXOPOHH COIIi-
aJbHO-CKOHOMIYHUX TIpaB JIFOMWHU BiX
HENPaBOMipHUX 0OMEKEHB;
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5) pimeHHs €BpONEHCHKOTO cyay 3
MpaB JIIOAWHU HANAIOTh PO3LIMPEHE TIy-
Ma4yeHHs KOHKPETHHUX BUIIAJKiB KOHCTH-
TYIIIHHO-TIPABOBOTO  OOMEKEHHS IIpaB
JIONWHU T4 € OPIEHTHPOM s (hopMmy-
BaHHS TNPUHLUIIB 3aXHCTy KOHCTHUTY-
IIAHOTO OOMEXEHHS COLIAIBLHO-EKOHO-
MIYHUX TpaB JIIOAWHU 1 TPOMaJsTHHUHA B
HaIllOHATBHUX CyAax.

Tak, yci BHUIIe3a3HAaYeHI MiXHA-
pOAHO-TIPaBOBI  aKkTH, paTH]iKoBaHI
VYkpaiHoo, MatoTh HallBUIIlY CUITY B CHC-
TeMi HalioHaJbHOTO 3aKOHOAABCTBA.
Ix BimmoBimHi mONOXEHHS, IO pery-
JOIOTh KOHCTHTYIIHHO-TIPaBOBI oOMe-
JKCHHS COIliaTbHO-EKOHOMIYHHX TIPaB, €
000B’SI3KOBUMHM Yy BHUKOHaHHI. YKpaiHa
BH3HaJa IOPUCAUKILIIO €BpONEHCHKOTO
Cyly 3 MpaB JIOAWHU Y BIANOBIIHUX
MUATAHHSAX TIYMAueHHS Ta 3acToCy-
BanHs Konsenmii ta [Iporokoiis go Hel
CTOCOBHO OOMEXEHHS COIliallbHO-eKO-
HOMIYHUX NpaB, TOMY pilmieHHs €Bpo-
MelchKOro Cyday 3 MpaB JIIOJUHU € JKe-
pesoM HalliOHAJBHOTO TMpaBa YKpaiHu
Ta BIPOBAKYIOTH €BpPOIEHCHKI cTaH-

JlapTU KOHCTUTYIIHHO-IIPAaBOBUX 00Me-
*KeHb [17].

BcranoBiaeHo, 10  KOHBEHI[IMHUM
MEXaHi3M 3aXHCTy COIliabHO-€KOHOMIU-
HUX TIPaB JIFOJUHU, OKPIM 3aKpilIeHHS
CaMOT0 3MiCTy IIPABOBHX HOPM, CTBOPIOE
HOPMAaTUBHY OCHOBY (YHKIIIOHYBaHHS
IHCTHTYIIMHUX MEXaHI3MiB, 3a JOIOMO-
TOI0 SKAX BTITIOETHCSA TMPAKTUIHA CTO-
pOHa 3axXWCTy COIIaIbHO-EKOHOMIYHHX
pas.

[IpaBoBi mo3umii €BponeicyKOro
Cydly 3 TMpaB JIIOJUHUA BHCTYIAIOTh
OCHOBOIO i (OPMYBaHHS TPUHIIHIIIB
3aXHCTy COIiaJbHO-€KOHOMIYHUX TIpaB
JTIOAVHU B HalliOHAbHUX cynax. Yepes
Te, M0 YKpaiHa BHU3HAJA FOPUCTUKIIIIO
€Bporneiickkoro cyny 3 IpaB JIOAUHU
y MHUTAaHHSIX TJIYMadeHHS 1 3acTOCy-
BanHs Konsenrii Ta IIporokomniB 1o Hel
y BUNAJKax MOTEHIIHHUX MOPYLIEHb 3
0oxy VYkpaiHU COIiaIbHO-EKOHOMIYHUX
MIpaB JIFOJIUHU 1€ CIYTY€E MiJICTABOIO JIIS
po3misay pinieHHs €BPONEHCHKOTO Cyay
3 IpaB JIOAMHHU SIK JDKEpesia BITUM3HS-
HOTO IIpaBa.
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The article deals with the main legal framework for the regulation of the constitutional
and legal socio-economic human rights limitation under the European Union law, analyzing
the provisions of the Universal Declaration of Human Rights of 1948, the European
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950, the
International Covenant on Economic and Social and Cultural Rights of 1966, the European
Social Charter of 1996, the Charter of Fundamental Rights of the European Union in 2000
and by examining individual judgments of the European Court of Human Rights. In the
course of the research, actual problems of realization of constitutional and legal socio-
economic human rights limitation in Ukraine were identified. Therefore, the main part of
the article reveals key aspects of the theoretical and legal experience of the European
Union, which is a benchmark for Ukraine in the process of bringing legislation to European
standards. The author has defined the essence of the concept of socio-economic human
rights limitation, based on its normative legal fixing. Also, special attention is paid to the
norms of the mentioned international legal acts, which define the principles, grounds,
limits or purpose of constitutional legal socio-economic human rights limitation rights. It
is established that the conventional mechanism for regulating the constitutional and legal
socio-economic human rights limitation rights not only establishes the content of specific
legal norms, but also creates a theoretical and legal basis for their institutional protection
mechanisms and their further implementation in Ukraine. In addition, the analysis of
individual decisions of the European Court of Human Rights in cases related to violation
of the order socio-economic human rights limitation, and identified the current trends of
the case law of the European Court of Human Rights in the field of protection of socio-
economic human rights and citizens of constitutional law limitation.

Key words: constitutional-legal limitation, socio-economic rights, European Union law,
Constitution.
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ITPABO BUBOPY CTATI JIUTUHMU: ITPOBJIEMUA
KOHCTUTYUIMHO-IPABOBOI'O PEI'YIOBAHHS

LAW OF CHOICE OF THE CHILD’S SEX: PROBLEMS
OF CONSTITUTIONAL-LEGAL REGULATION

Yeuepcebkuii B.1.,

KaHOUuoam 1opuoudHux HayK, OOyeHm,
NpPOKYpOp 8i00Iny

I'enepanvnoi npokypamypu Yrkpainu

CyuacHi HayKkoBi AOCArHEHHS Hadanu ManbyTHIM 6aTbkam MOXIMBICTb, SIKa He iCHyBa-
na Jo uporo yacy, — Bubip ctati ManbyTHBOI AMTUHU HA HaWnepLuMx eTanax i3 MOMeHTY
3a4atT4. [poTe BGarato AepxaB HamaralTbCs yTpUMaTK CBOIX rpOMajsH Bid Takoro Bu-
6opy. HasBHi KynbTypHi Tpagwuii, 3BMYai Ta NoOrmsaAM B CyCninbCTBi CTBOPIOKOTE YMOBM, Y
AKUX NOAMHA cTae JOBPOBINbHUM iX 3apYYHUKOM, WO MOXeE NPU3BECTU A0 BUHUKHEHHS
ABHOrO AemorpacdpiyHoro kpeHy. baxaHHa maTu giten ogHiei cTaTi (K npaBmno, xnonyu-
KiB) CTBOPIOE peanbHy 3arpo3y 3arasibHi Nonynsuii HaceneHHsa B AepXaBi Ta € BUKITUKOM
JepxXaBHii nonituui y cdepi HapogoHaceneHHs. Y cTaTTi OChiAXeHO NUTaHHSA npaBo-
BOrO perynioBaHHsa Bubopy ctati ManbyTHbOI AMTUHK 3 MOMMA4Y MiXKHAapOAHOro nNpasa Ta
OesiKNX HauioHanbHUX 3aKkoHogaBcTB. BkaszaHo Ha iCTOTHI npobnemu, Lo NoB’'s3aHi sk i3
HasIBHICTIO, TaK i 3 BiACYTHICTHO (3a60POHOI0) HaJdaHHA AepKaBok CBOIM rpomMaasiHamM npa-
Ba Takoro BMOOpY 3 pisHMX NiacTas, y TOMY YMCHi 32 MEAUYHMMW MOKa3aHHAMU. OKpemo
BMAINEHO TaKy BaXKNMBY TEMATUKY, SIK CENEKTUBHMI abopT, a TakoX BiAMOBY Big Aiten abo
BOVMBCTBO HOBOHAPOMXKEHMX HeDaxaHoi cTaTi. PO3KpUTO MOXNMBOCTI npeiMnnaHTauiiHol
reHETUYHOI iarHOCTUKN B YHUKHEHHI 3arpo3 As1s XXMTTS N 300POB’S XKIHOK Yepe3 3MEHLLEH-
HA KiNbKOCTi BUMAAKIB LUTYYHOrO NepepyBaHHS BariTHOCTI 3aBASKMN 3a4aTTio AUTUMHM Gaxa-
Hoi cTaTi. O6rpyHTOBaHO NpaBo NAMHU Ha BMGIp cTaTi ManbyTHLOI AUTUMHN Ta BUNAOKK,
KONnW Takui BUBIp Mae 3a0xo4yBaTUCa AepXaBok abo NpMHaMMHI He 3a3HaBaTu Big Hel
LUTYYHUX NepeLlkoa y peanisauii uboro npaea. BkasaHo Ha ocobnvBocCTi peanisauii npasa
Ha BUOBIp cTaTi ManbyTHLOI AUTUHM B YKpaiHi, a TakoX B3aEMO3B 130K LiiEl MPaBOMOYHOCTI
3 peanbHUM gemorpadiyHum CTaHOM Yy [iepaBi Ta AepXKaBHOK NOMITUKO HapogoHace-
neHHs. TigkpecneHo, LWo OCKinbky B YKpaiHi Hemae o4eBuaHoro amcbanaHcy craten, To
HWHI BiACYTHI NepeaymMoBW ANS BEAEHHS XOPCTKOI AepXKaBHOI MONITUKU B Lin cdepi Ta
3anpoBafXXEHHsI CyBOPUX 3aO0OPOH TaKoro CENEKTUBHOIO BUOOPY.

KniovoBi cnoBa: npaBa noauHW, NPUPOAHI NpaBa, MNpaBO Ha penpogyKTUBHE
BiATBOPEHHS!, PENpOaYyKTMBHI NpaBa, BUBIp CTaTi, npeiMnnaHTaLiniHa reHeTUYHa giarHocTuka.

IMocranoBka  mpobaemu. IlpaBo JIOCUTh CKENTHYHO PpO3MIANA€ HaJaHHS
BHOOpY cTaTi MalOyTHHOI TUTHHH B Pi3- OKpeMil JIOIVHI YH TOAPYXIKIO TaKOTO
HUX KpaiHaXx Ma€ CyTTeBi BiAMIHHOCTI B npaBa. CeoromHi sk B YkpaiHi, Tak 1 B
perymoBaHHI — BiJl MOBHOI 3a00pOHH 110 IHIINX Jep)KaBax TOYAThCs TOCTPi AUCKY-
LIJIKOBUTOI JieranbHOCTI. He € ogHo3Hau- cii Moo 1€l MPaBOMOYHOCTI, 30KpeMa, 3
HOIO U TTO3HUIIISI M>KHAPOIHOTO TIPaBa, sSKe eTHJHOI mo3wuiii. HaBenene Bumarae mpu-
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CKIIUIMBOTO Ta JETaJbHOTO JOCIiIKEHHS
3a3HaueHOI IPOOJIEMH.

AkTyanabHicTh Temu. Hapasi B Ykpa-
iHI BIACYTHIH CHEMiaJIbHUA 3aKOH, SIKWH
perymoBaB OW TpaBa JFOAUHH B PETPO-
nyktuBHIH cdepi. Tomy mocmimkeHHS
OKpEeMHX MPaBOMOYHOCTEH, SIKi TMOBHHHI
CTaHOBUTHU HOTO 3MICT, 30KpeMa i 3 ypa-
XyBaHHSM MIDKHAPOIHOI TMPAaKTUKU, M€
CTaTH TUM 0a31COM, STKHi OyjIe TTOKIIaIeHO
B OCHOBY MallOyTHBOTO CIIeIialli30BaHOIO
BITYM3HSHOTO 3aKOHOIABUOTO aKTa.

Cran pociaimxkennsi. Posnisimaroun
PETNPOAYKTHBHI TpaBa, BITYM3HSHI Hay-
KOBIII Maike HE BHBYAIH MPABO JIIOMUHU
Ha BHOiIp crari MaiOyTHHOI IUTHHH.
Jlume nesiki 3 HuX, Hampukiang K. Moc-
KaneHko [1], 3milicHWIM OKpeMi crpoOu
B I[bOMY Hampsmi. Jlemo Ouiblny yBary
[bOMY IUTAHHIO MPHJIIIEHO 3aKOp/IOH-
HUMU aBTOPaMH, OTHAK BOHH, K TIPAaBUJIO,
JIOCIIKYIOTh HOTO KPi3k MPU3MY MiXKHA-
POIHOTO TIpaBa, a TAaKOX 3a00POH CeNeK-
TUBHOTO a0OPTYy.

Mera crarri nomsrac B AOCIIIKEHHL
IIpaBa Ha BHOIp cTaTi MaiOyTHHOT TUTHHU SIK
TIPAaBOMOYHOCTI, IO CTAaHOBUTH 3MICT (hyH-
JAMEHTAILHOTO KOHCTUTYIIHHOTO —TIpaBa
JIFONMHY Ha PETIPOAYKTUBHE BiITBOPEHHSI.

Buxaan ocHoBHOro Mmartepiany. Mox-
JUBICTH BUOOPY CTATi AMUTUHHM iCHYBaja i
JI0 BIIPOBAKEHHS [IaTHOCTHYHUX 1HHO-
Ballif y cdepi MOMOMIKHUX DPETPOAYK-
TUBHUX TEXHOJIOTiH, OJJHAK MaJyia 30BCIM
iHmumit xapaktep. Bubip crari auTuHH
J0 4acy IOSBU YIBTPa3BYKOBOTO IOCIi-
JUKCHHSI JIMIIIE YMOBHO MOXHa OyIo
Ha3BaTH BUOOPOM, OCKIUIBKH OATbKU MaJIl
MOJKJIMBICTh HE CTiIBKH BHOpaTu OakaHy
CTarb MalOyTHhOI JWUTHUHH, CKIIBKH
3’sicyBaTu, 4d OyTH B3arayii OaTbKamMH Ta
BUXOBYBATH JUTHHY Ti€i CTaTi, sSika HApO-
nuiacs. [neTbest He TIbKH IO Tepenavy
TUTHHA HEeOakaHOol cTari iHmMM ocobam
(abo ¢izmuHIM 0cobamM, abo 10 CHPOTHH-
LiB, MUTSYMX OYIWHKIB YM 1HIIUX ITOJi-
OHUX 3aKNafiB), a W mpo OB pagu-
KaJbHI METOAM, Y TOMY YHCIi HaBMHCHE
BOMBCTBO IWTHHU.
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3 MOSBOIO TEXHOJOTIl YIBTPa3ByKoO-
BOTO JOCIIKCHHS BHOIp CTaTi AWTHHH
3CYHYBCS Ha YTPOOHHWIA MEpioj] PO3BUTKY
wiony. BogHowac 3MmiHa CTpOKy BHU3HA-
YCHHS CTaTi JUTUHU (PAaKTUYHO HE BILIU-
HyJ1a CyTTEBO Ha camuii BUOip. 3a Meauy-
HUMH JOCTI/DKEHHSIMH, CTaThb JAUTHHU
thopmyersest mpubaM3HO Ha 11 TIKHI 3
MOMEHTY 3a4arTs, a Ha 18—20 ThxHi Barit-
HOCTI MOXHA Ji3HATUCS CTaTh JAWTHHHU.
Barpku ¥ Hamanmi MOXYyTh y Takui cCIio-
ci0 BM3HAUYATHUCS IIOA0 CTAaTi MalHOyTHHOT
JTATUHU BUKITFOYHO KPi3b MPU3MY OarkKaHHS
nmo30yTucs i (ToOTO TIIOAY), SIKIIO BOHA
HeOakaHOi cTaTi, NUISIXOM IUTYYHOTO
NepepUBaHHs BariTHOCTI.

30BCiM 1HIII TEPCIEKTUBH HAJAIOTh
JOTIOMIDKHI ~ PEeNpPOXYKTHBHI TEXHOJOTI]
Ta TpeiMIUIaHTaIliifHa TEeHEeTWYHa ia-
rHocTika. BoHM maroTh 3Mory Oarbkam
BU3HAYHUTHUCS CaMe 31 CTAaTTI0 MalOyTHHOT
JUTHHA HA CTaJlii MEPEHECCHHS B TLJIO
JKIHKH eMOpioHa.

VY CBITI JOCHTHL HEONHO3HAYHUH ITij-
XiJ Jmep)kaB o TpaBa OaThKiB Ha BHOIp
crari MaiiOyTHpoi muTHHH. B omHHX
JepkaBax Takuil BHOIp J03BOJICHUH, B
IHIIMX KaTEerOpUYHO 3a00pOHCHMIA, e B
IHIIMX JT03BOJICHUH 3a MEIUUYHUMH MOKa-
3aHHAMHA. barato B 9oMmy 1ie TIOB’S13aHO 3
JIEP’KaBHOIO TIONITHKOIO y cdepi miToHA-
pomkeHHs 1 jgeMorpadii, collialTbHUMU
Ta CIMEHHUMH TPAJAHIISIMU U IHHOCTSAMU
tomo. Hampuknan, y Kurai, ocobnuBo B
CITBCHKIM MICIIEBOCTI, TIepeBara Bimma-
€THCST XJIOMMYMKAM, OCKUIBKH JJi1 OaThKIB
CHHH — Ile poboya CWiia Ta MiATPUMKA.
B Iunii mo Takoi MpakTHKH HaifyacTie
BIAIOTBhCA TPEJCTABHUKH CEPEIHLOTO U
BUIIOrO Kiacy. Came BOHU MOXYTh JI03BO-
JTUTH cO01 YIBTPa3ByKOBE OOCTEKEHHS Ta
Outpire TypOyIOTBCS TPO TMpHUAAHE, SKE
BOHHM IIOBMHHI JaTH MiBYMHIN, 1100 30e€-
perTu cBoe peHome [2].

3 oIy Ha pagvKalibHI BIIMiHHOCTI
B MiaXoJax JepXaB JO MOXJIUBOCTI
BHOOpY CTaTi TUTHUHH JIOTIYHUM € T€, IO
CBOTO/IHI BIJICYTHI iMIEpaTHBHI HOPMH,
aKki O yperyiapOBYBalld II€ TUTAHHS Ha
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MikHaponHoMmy piBHi. He octanHIO ponb
y IIbOMY BiJirpa€ TaKOX BIUIUB PeEIirii-
HUX IHCTUTYUiH, SKi HE € TPUXHIbHU-
KaMH MOXKJIMBOCTI JOBUTBHOTO BHOOPY
crari. Mydriit Cyxaitn Tapmaxomen,
Ixamiar  ynb-Ynama, [Hap ynb-Idra,
3a3Havae: «HeqomycTuMo BHKOPHCTOBY-
BaTH T€HHY 1HXCHEPII0 TUTbKU JJISl TOTO,
mo0 HApOIUTH JUTHHY MEBHOI CTari,
OCKUTBKH 11€ IPU3BOAUTH 10 BTPYYaHHS B
pUPOIY CTBOPiHb AJjiaxa, a Take BIPY-
yaHHA 0e3 cepilo3HMX miacTaB 3abopo-
HeHe. CX0Ki MUTaHHS BKE CTABUIIMCS Ha
OJIHIH 13 ceciii cBiTOBOI akaaeMii 3 (ikxy
IIOI0 TaKO1 MOXJIMBOCTI, OYJI0 IPHIHSITO
TaKy JK PEe30JIOIil0 — TeHHa IHXKeHepis
IUIA HapOJDKCHHSA IUTHHU IEBHOI CTaTi
HENpPHUITyCTHMA, 332 BHHSATKOM BHIIAJKiB
HAsSBHOCTI CHaJKyBaHHS TEHETHYHUX
3aXBOPIOBaHb, SIKi MOXXYTh MaTH MicIle y
BigmoBimHOI cTaTi» [3].

[Ipore BigCYTHICTH iMIEpaTHBHUX
HOpM HE O3Hadae, M0 I TeMaTHulli He
Ha/aeTbes icToTHA yBara. Hasmaku, Opra-
Hizamig O6’egnanux Hamiil Ta iHII Mix-
HapoAHI Oprafizamii NpUHAHSIA HU3KY
JeKJIapamii 1 peKOMEeHIaIlii, Mo MTOKIIH-
KaHi CIPUATH 11 yHOPMYBaHHIO.

OnHuM i3 mepmMx JIOKYMEHTIB, A€
MOPYUIYETHCS MUTaHHS BUOOPY CTaTi Maii-
OyTHBOI AUTUHH, € 11. 4.15 [Iporpamu nii,
MIPUIHATO] 32 pe3ynbTaraMu podoTn Mix-
HapogHOi KOH(EpPEHIl 3 HaceleHHS Ta
po3BuTky B Kaipi B 1994 p. [4]. 3okpema, y
LBOMY JIOKYMEHTI 3a3Ha4a€ThCs: «Y HHU3MI
Jep)kaB MpakTUKa BUOOpY cTari MaitOyT-
HBOI AUTHHU <...> NpHU3BOAUTHL 10 TOrO,
1110 BHACJIIZIOK TAKOT'O KPAIOTO CTaBJICHHS
IO CHHIB JAiBYaTKaM HAaJA€TbCS MEHIIE
yBaru. <...> L{s o6cTaBrHAa HEPiAKO MOCH-
JIIOETBCSL  3POCTAIOYMM  BHKOPUCTaHHIM
TEXHIYHUX 3aCO01B, 10 Ial0Th 3MOTY BCTa-
HOBHTH CTaTh JIUTHHH, y PE3YJbTaTi 4OTO
Yy BHNAJKaX, KOJH JKiHKa JTI3HAETHCSA TIPO
Te, 110 B HEl HAPOIUTHCS AIBYMHKA, BOHA
pobuts abopt». Y m. m. 4.16, 4.23 Ilpo-
rpamH Jiiil IPOIIOHY€ETHCS 3a00POHUTH BCi
(hopMU BiJINOBIIHOT JUCKPUMIHAIT JIIBYAT
1 BUKOPIHWUTH BCl MEPIIONPUYNHN TPHUBI-
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JICHOBAHOI'O CTABJIEHHS IO XJIOMYHKIB, 1[0
BEIYyTh JIO IIKIIJTABOI i HESTHMYHOI TpaK-
TUKA BOWBCTBA HOBOHAPOKEHHX JiBYa-
TOK Ta BUOOpY cTaTi MallOyTHBOI TUTHHH.
VYpsgaM HPOMOHYEThCS BXKUTH HEOOXiJ-
HUX JIIEBUX 3aXOIB 33151 TPOTHIIT LIbOMY.

3a Ilekincekor0 Aekmapaitieto ta [lnar-
tdhopmoro mii, yxBameHor Ha YeTBepriit
cBiTOBii KoH(epermii B 1995 p., mpeHa-
TaNbHUI BUOIp CTaTi BU3HAHO MOPYILIEH-
HSIM IIpaB AiTeH >KiHOYO1 cTarTi.

[IpoGnemarnka BHOOpY cTaTi AUTUHU
JI0 il HapO/DKEHHS IMOPYIIYBaJacs TaKOX
Ha PETiOHaJBHOMY DPiBHI, Y TOMY YHCI B
€ppormi. Biqnosinuo 1o ct. 14 Konsenii
Pagu €Bpomm mpo 3axuct mpaB Ta Tid-
HOCTI JIFOIWHH Y 3B’SI3KY 3 BUKOPHCTaH-
HSAM OOCATHEHb 010JI0Ti] Ta MEQUIIMHU HE
JTO3BOJISIETECS BUKOPHUCTAHHS MEIWIHHIX
PENPOAYKTUBHUX TEXHOJIOTIH 13 METOIo
ceylekuii crari MaiOyTHBOI ITUTHHH, 32
BHHATKOM BHIIaAKIB, KOJIM HEOOX1IHO
YHHKHYTH CEPHO3HOTO CIIaJIKOBOTO 3aXBO-
pIOBaHHS, OB’ SI3aHOTO 31 CTATTIO.

Pamoro €Bponm npuiiHATO Pe3omrortito
Ne 1829 (2011) «Bubip crari nutraU A0 ii
HApOMKEHHsI», y AKil aKIIEHTOBaHO yBary
Ha MpoOJeMi BigOOpy HAINAJIKIB 3a crare-
BOIO 03HAKOIO. SIK 3a3Ha4€HO B PE30ITIONIT,
repeBara CHHIB Tepe JOYKaMH Ta JHC-
KpUMIHAITS KIHOK TaK IMIMPOKO TOMIMPEHi
y CBiTi, 0 JOOPOBLIEHO 200 BUMYIIIEHO
MUIBHOHM JKIHOK NPHAMAIOTh PillIeHHS
HE HapOKYBATH JJOUOK, OCKIJIbKH BBaXKa-
€THCSI, 10 BOHU € TATapeM JUIsS POAWHH Ta
HE CITy’KaTb MPOIOBKEHHSM poxy. € mepe-
KOHJIMBI JIaHi TIPO Te, 1110 BUTIAIKK JIOTIOJIO-
TOBOTO BHOOPY CTaTi AUTHHH TPATUISIOTHCS
He TUIBKH B A3ii. OcTaHHIM 4acoM BiIXH-
JICHHsI BiJl TPUPOAHOTO CIiBBiHOUICHHS
cTaTel il yac HApPOMKEHHS CIOCTEpi-
Ta€ThCSA B HHBI JepKaB — wWieHiB Pamu
€Bpori. BUKIHKalOTh TPUBOTY pPO3MIpH
poro BHOOpPY B Aunbanii, A3epOaiimkaHi
ta Bipmenii, ne Ha 112 HOBOHapomxke-
HUX XJI0nuuKiB npunagae 100 miBuatok, a
TakoX y Ipy3ii, ¢ CIiBBiTHOIICHHS CTa-
Teil cepen HOBOHAPOIKEHHX CTAHOBHTH
111 xmormuukis 1 100 giB4atok.
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Bignosimno no Kossenuii  Pamm
€Bpomnu Mpo mpaea JIOAUHA Ta OioMeIu-
LIMHY BBAXKA€THCS, 10 B KOHTEKCTI 3aCTO-
CYBaHHSl JTOTIOMDKHHX PEMPOTYKTHBHHAX
TEXHOIIOTiH, HampWKIaa MpeiMITIaHTa-
LiHOI TEeHeTW4HOI IiarHOCTUKH, BHOIp
CTaTi JUTHHU JI0 i1 HAPOKEHHS IOy CKa-
€ThCS JIMIIC 3 METOI 3aro0iraHHs mepe-
Jayl BaXKKUX CIAJKOBMX 3aXBOPIOBaHb,
TIOB’I3aHMX 31 CTATTIO [5].

3rinao 3 Pexomenmariero Ne 1979
(2011) Pamgm €Bpomm mnpakTuka I0MO-
JIOTOBOTO BHOOpPY CTaTi TUTHHU CTaBUTH
i CyMHIB 0a30Bi IIHHOCTI, 00CTOIOBaHI
Pangoro €Bporu, Taki SIK piBHICTH 1 JIFOA-
ChKa TiAHICTh, HEAOMYIIEHHS AUCKPUMI-
Hawli, 3aXHCT TIAHOCTI OCOOMCTOCTI Ta
OCHOBHUX TIpaB i CBOOOI y 3B’SI3KY 3 BUKO-
PUCTaHHSM JTOCSTHEHB 010JI0Til Ta MeIu-
e [6].

Bapro miakpecauTH, Mo 9YuM OLTHIIINM
€ KpeH y CYCHLIbCTBI 010 HaJaHHSI Tiepe-
Bard XJIOMYKMKAM ITiJl Yac BU3HAYCHHS Maii-
OyTHBOI CTaTi AUTHHU, THM >KOPCTKILIAM €
3aKOHOJIABCTBO BiJIIIOBIIHOT iep>KaBH, SKa
HaMaraeThCsl TAKUM YHUHOM 30ajIaHCyBaTh
HE JIMINE KUTBKICTh HApOKEHUX IITEH,
a W CHIBBIIHOLIEHHS CTareil MIDX HOBO-
HapomkeHnMu. Kurtaii HaBiTh 3a00pOHUB
IIPOBOJIUTH YABTPA3BYKOBE JIOCIIIKCHHS
BariTHHUX JKiHOK 1 mopoxine. Y 2001 p. B
Tupaii 3akoHOM Oyiio 3a0OpOHEHO TpeHa-
TaJIbHE BU3HAYEeHHA cTari gutuHun. OmqHaK
1€ He BUPIIIWIO MPOOIIeMY, Y NEAKHUX Jep-
JKaBaX BOHA CTaja Maibke KaTacTpodid-
HOIO.

Tak, 3a indopmarietro OOH, Ha a3i-
aTChKOMY KOHTHHEHTI CITOCTEpIraeThes
nedinuT xiHok. 3a mannmu @orxy OOH
i3 HapogoHaceneHHs, kpainam [liBgeHHo1,
[MiBnenno-Cxinuoi ta llenTpansHoi A3ii
He BUcTayae moHaiMeniie 170 MiabpiioHIB
xiHOK. JKuteni miei yacTuHu CBITY Tpaau-
IIHHO BBa)KAIOTH 3a Kpallle MaTh CHHIB.
I sxmo pasnime Bix miByar abo BigMOBIIS-
aucs, abo mpocTo BOMBAH, TO 3 BIAKPUT-
TSAM yABTPA3BYKOBOTO JOCITIDKEHHS TYT
CTaJId IIUPOKO BHUKOPHUCTOBYBATH CEJICK-
TUBHI abopTtu. 3a MaHUMH OCTaHHBOTO
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MIEPENuCcy HaceJeHHs, BHOIpKOBI abopTu
MpHU3BENIM /IO CEpHO3HOro aucbamaHcy
cTareil y JBOX HAHOUMbIN OaraTONFOIHHUX
kpaiHax cBiTy — Inaii Ta Kurai. Taka x
TPUBOXKHA TEHJCHIIS CIIOCTEPIraeThCs
B IHIIMX Jep)KaBax a3iaTCbKOrO KOHTH-
HEHTY, a TAaKOXK Ha 3akaBka33i [2].

BuBueHnst nocBimy iHO3eMHUX Jep-
JKaB IIOKa3ye, M0 BHOIp cTari ManOyT-
HBOI TUTHHHU B OiNBLIOCTI KpaiH, y SKUX
JOTOMIKHI ~ PETPOAYKTHBHI  TE€XHOJOTIi
BPETYJIbOBaHI 3aKOHOJIABYO, TPAKTUKY-
€THCSI, OTHAK II€ JTO3BOJISIETHCS JIMIIE 3a
MEIWYHIMH TIOKa3aHHSMH, TOOTO SIKIIO
€ 3arpos3a IepeAaTH AWTHHI T€HETHYHE
3aXBOPIOBaHHS  (KJIACHYHUH  NPHUKIAZ
TaKMX 3aXBOPIOBaHb — TeMOQLIis, JTab-
TOHI3M, MiogucTpodis JromeHa TomIo).
3a iHMMX TPUIUH BHUOIp CTaTi AWTHHH
3abopoHennii (Hampukian, y bimopyeci,
Benswrii, Bipmenii, [aaii, Icnanii, EcToHii,
Kanani, Kurai, Kuprusii, Monmosi, Pocii
TOIIIO).

I'y4HOI0 CIpaBoIO, MPEAMETOM SIKOi
Oyno MUTaHHS MOXIUBOCTI BHOOpY cTaTi
MaiiOyTHBOI JUTHHU HE TUTHKH 32 MEId-
HUMH [TOKa3aHHSAMH, CTaja crpaBa AaHa
ta Jlyism MacteproniB y BenuxoOpura-
Hil. ¥ iX ciM’1 OyJno 1mecrepo IiTei: m’siTh
XJIOITYHUKIB Bif 8 10 14 pokiB Ta TpupidHA
JIIBYMHKA, sIKa 3T0JIOM TIOMepIIa BHACIIIOK
HemacHoro Bumaaky. Pogumra Mactep-
TOHIB 3BepHyJacsi A0 YINOBHOBaKEHOTO
opraHy 3 IMpOXaHHSM HaJaTH JO3BiT Ha
BUKOPHUCTAHHSI TPOLENYypH TpeiMIUIaH-
TalIHOI T€HETHYHOI JIarHOCTHKH, IO
Jlao O 3MOT'y 3a4aTH Ta HAPOAUTH TUTHHY
skiHouoi crari. OCKUIBKA 3aKOHOIAB-
cTtBOo BenmukoOpuraHii MicTHTB 3a00pOHY
Ha BUOIp crari MallOyTHHOI IWUTHHU 3a
Tak 3BaHUMU COI[AJbHUMH IIiJICTaBaMHu,
JTO3BLIT HA Takui BUOip iM HamaHo He OyIT0
[1, c. 49].

Ha nporuBary HaBeaeHUM JepiKaBam
MoxkHa Ha3Batu bpasumiro, CLIA, VYkpa-
iHy, Zie [0 MOCIYTy Ha TUIaTHi OCHOBI
TOTOBI HajaTH BIAIOBIJHI 3aKiazu OXO-
POHU 370pPOB’S Ta y SIKMX BIJCYTHS 4iTKa
pernameHTaris # 3a6opoHa BUOOpPY cTari
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I nUMaHHA KOHCmMmumyuluHo

AKmyarsibH

MalOyTHBOT AWTHHU. | 5uIIe B JESIKUX
Jep)kaBaX YiTKO BHOPMOBAHO TOPSIOK
1 migcraBu BHOOpY cTari MaiOyTHBOI
TUTUHYU, KON TaKWii BHOIp 3aKOHOTABUO
JIO3BOJICHUH.

[TosuTtHBHOMN € mpakTHka I3paimro, ne
3a3HaueHUM MUTAHHSIM I[UIIXOM MpeiMI-
JIAHTALIMHOI TEeHETUYHOI JlarHOCTHUKU
OTIKY€EThCSI CIelianbHuil opran — Harri-
OHAJIbHA KOMICisl 3 THTaHh BHOOPY CTari
TUTHHA MiHICTEpCTBa OXOPOHU 37I0POB’ 5.
s xomicisi mpu3HAYa€eTbCA TeHEPAIIb-
HUM JUpeKTopoM MiHicTepcTBa OXO-
POHU 370pOB’s1, 10 Hel BXOAATH (axiBii y
chepi METUITMHU, TICUXOJIOT11, COIiaTbHOT
po0OTH, TTpaBa i ETUKH, a TAKOXK PeITiitHi
nistai. Komicist oOroBOproe KOXKHE Mpo-
XaHHA OKpEMO, II 3aBJaHHS — CXBAJIUTHU
a00 BIAXWJINTH BIAMOBITHE MPOXaHHS.

o HarjionanpHoi koMicii 3 MHUTaHb
BHOOpY CTaTi JUTHHH MAalOTh IIPaBO
MOJIaTH TIPOXaHHs Taki 0coOu:

a) MOIPYK, SKe rnepedyBae B 3aKOH-
HOMY HITI001;

0) ocobu (Tmompy>Ks), siKi mepeOyBa-
I0Th Y IMBUIBHOMY ILTIO01 (AayiM Oerri-
Oyp), 1 1eit GakT mATBepIKEHUH YTOH0k0
PO CIIUJIFHE XUTTS, CXBAJICHOK aJBOKa-
TOM; IIPY LILOMY 3a3Ha4€Hi 0COOH He mepe-
OyBalOTh y IUTIO01 3 IHIIUMH JIIOIbMH;

B) caMOCTil{Ha XiHKa.

YMOBH OTpHUMaHHA /I03BOJTy Ha BHOIp
CTaTi AUTUHU € TAKUMHU:

1) epeanbHU 1 3HAYHUN PU3HK HaHE-
CEHHSI CepHO3HOI Ta ICTOTHOT KON TICH-
XIYHOMY 3[0pOB’10 0aThKiB, 00 OIHOTO 3
0arbKiB, 00 MaOyTHIN JUTHHI, SKIIO HE
Oyle BHKOHAHO TPOIICAYpy BHOOpY CTari
TUTHHU;

2) y 3asABHUKIB IIbOTO TIPOXAaHHS BXKE
€ IOHAaHMEHIIEe YeTBEPO CHUIBHUX IiTel
OHi€T CTaTi, MpU IILOMY B HUX HEMae
JiTel iHmIoi crari (32 BHHATKOM HAaJ3BH-
gaifHUX, OCOOIHMBO PIiAKICHUX BHUIAIKIB
3 0ocoOnMMBHMH OOTPYHTYBaHHSIMH, SIKi
OynyTb 3amMcaHi B pillieHHI KoMicii);

3) wMaiiOytHi 0aTbKM  OTpHUMAaNHU
IFCHETUYHY KOHCYJIBTAIlil0, IM P03’ sICHEHI
BCl TOAPOOUIN IIi€l TMpOTemypH; BOHH
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OTpUMaIi KOHCYJBTAIlI0 JIKaps — cIie-
miajicra 3 PEMpOTyKTUBHOI MEIUITHHHI
00 MIAHCIB 1 PU3HKIB, a TAKOX MIOAO
E€TUYHHX MIPKyBaHb, OB’ A3aHUX i3 BHOO-
pOM CTari AMTHUHU, O IMIUTAHTAIlil HE B
MEIUYHUX [UISX, y TOMY YHCHI MPO CTa-
TyC 1 MaiiOyTHe eMOpiOHIB CTari, sSKi HE
Oynu oOpaHi mis iMIUTaHTaIii, i OaThbKU
[ THCHMOBY CBiJIOMY 3TOAY Ha IPO-
BeAeHHs wi€l mpouenypu. Takox OaTbKu
000B’SI3KOBO TIOBMHHI J1aTH OKPEMY CBi-
JIOMY 3TOJly Ha MPOBEICHHS EKCTPaKOPIIO-
PaTBHOTO 3aIlTi THEHHS;

4) wMaitOyTHIM OaThbkaM pO3’SICHEHO,
IO SIKIIO HOpMaJibHI eMOpioHU He OymyTh
OaxxaHoi cTari, He OyJe OTPUMaHO TO3Bil
Ha JIOAAaTKOBHM LMK €KCTpaKopIopaib-
HOTO 3aIUTiTHEHHS 3 METOI0 BUOOPY cTarti
TUTHHA JI0 BUKOPHCTAHHS 3 METOI0 PO3-
MHOXXEHHSI BCiX OTPUMaHUX HOPMaJbHHUX
eMOpioHiB;

5) micna AOCHIIHKEHHS BCiX Mpo-
(eciiHUX Ta €TUYHUX ACIEKTIB KOMICis
JIIIUIa BUCHOBKY, IO € Barome BUIIPaB-
OaHHS Ui TPOBEACHHA MPOIEenypu
BHOOpY CTaTi MTUTHHH B [IbOMY BUMAJKY
[7].

BBaxkaemo, 1110 BHACIIJIOK BUPIMICHHS
MUTaHHS PO HAJIaHHs J03BOJY UM 3aKpi-
IJICHHS BiAIMOBIMHOI 3a00pOHU B 3aKOHO-
JABCTBI Ha mMpaBO BMOOpPY cTaTi MaiOyT-
HBOI TUTHHU Taka JIep)KaBHA IOJIITHKA 32
CBOEIO CYTTIO PaJMKaJbHO HE BIUIMBA€E Ha
Te, yu Oylle HapoIKeHa JUTHHA HeOaxka-
HOI cTari. 3a3HadueHW{ BHOIp TMOKIAIa-
€THCSl HacaMIrepe Ha MailOyTHiIX OaThKiB,
i KO0 BOHH HE Oa)KalOTh TaKOTO Hapo-
JDKEHHS, TO B HUX € JIOCTaTHI 3acO0M IS
LBOT0, MEPEeayCiM IUTYYHE MepepUBaHHS
BariTHOCTi, Y TOMY YHCIi HE3aKOHHHM
nuBsIXoM (HaIpHKIIa, y KpaiHax, e abopT
3aKOHOIABYO 3a0OpPOHCHMIM), a TaKOXK
BHKOPUCTAHHS BIiJIOBIIHUX TOCIYT i3
BH3HAYCHHS CTaTi JUTHHHU B THUX JepiKa-
Bax, /¢ 1ie JO3BOJICHO. AJKE CTAaTUCTHKA
MOKa3ye, MO B IUX KpaiHax, He3BAKAOUH
Ha BXXHTI 3aKOHOAABUI 3axomu (3abopoHy
YIBTPa3ByKOBOTO JIOCIIKEHHS, 3200pOHY
CEJICKTUBHUX a0OPTIB TOIIO), i HA/IaJIi CII0-
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CTEpIraeTbcsi HENMPHUPOAHWEN aucOaiaHc
y HapO/PKEHHI XJIOMYMKIB Ta JiBYATOK.
Jo Toro k y Takux JiepkaBax, HaBIaKH,
30UTBITY€EThCS  KUTBKICTh — HEJIeTallbHUX
abopTiB, cMepTel BariTHUX KiHOK 1 TOpo-
JIUIB TOLIIO.

Bapro HaronocuTH Ha TOMY, IO MH
HE 3aKIMKa€EMO CKAacoByBaTH abo He
BIIPOBAKYBaTH HOPMH TIPO 3a00pOHY
CEJICKTUBHOTO BHOOPY cTaTi 9Yu 3a00pOHH
CEJIEKTUBHOTO abopTy uepe3 iX Heedek-
TUBHICTh. HaBnaku, BoHM MOBUHHI OyTH
3aKpIIJICHI B 3aKOHONIABCTBI JICPXKAaBH,
0coONMBO B Till, ie HasiBHA JHCIIPOTIOP-
IIisl B HAPOPKCHHI XJIOMYUKIB 1 JIBYATOK.
OpHak peanbHOIO TPOTUIis Oyne nwiie B
pa3i KOMIUIEKCHOI TONITUKU JEepKaBH, Y
TOMY YHCJi LUISXOM IPOBEIEHHS OCBIT-
HiX 1 KyJIBTYPHUX 3aX0[iB, 3MiHU TOPSIIKY
COLliaJIbHOTO 3a0e3MedyeHHsT ocib Mmoxu-
JIOTO BiKY TOIIO, IO JACTH 3MOTY 13 9acOM
3MIHHTH TPOMAJICBKy JYMKY CTOCOBHO
[epeBar y HapOKCHHI BUKIIIOYHO XJIOTI-
YHKIB.

Ha namy mymky, Kpamum € BCTaHOB-
JICHHS YITKOTO TOPSAKY ¥ MiACTaB It
HaJaHHSA JT03BOJIy Ha BHUOIp cTari Mai-
OyTHBOI quTHHHA. ToOTO MaitOyTHI OaThKU
MOBUHHI OyTH TNEpeKOHaHI B TOMY, IIO
BOHHM MOXYTh OTPUMATH JTUTUHY OakaHol
cTari (HaBiTh 3a JIOIIOMOTOI CYYacHUX
TEXHOJIOT1H), OTHAK 32 YMOBH JOTPUMAaHHS
[IEBHUX BUMOT, Y TOMY YHCIIi HAPOHKEHHS
MEBHOI KIABKOCTI [iTe€l, sKI ITOBHHHI
nepeayBaTH HaAaHHIO JEP’KaBOIO TaKOTO
3aKOHOJABYOTO J03BOJY. [HaKIIe KaKyuH,
BOHH MOBHHHI MaTH OOTPYHTOBaHY HaJIil0,
110 3MOKYTh 3aI0BOJIBHHUTH CBOIO TTIOTPEOy
B IUTHHI BiAMOBIIHOI CTATI.

3 omsAMy Ha BUKIIAJICHE Ta Ha 3arajibHY
neMorpadiuyHy — CHUTyallil0  HasBHICTh
ICTOTHOTO PH3HKY CIIaJIKOBHX XBOPOO, SIKi
TaKOX MOXYTh OyTH TOB’si3aHi 3 HeOma-
TOITOJIYYHOI0 ~ €KOJIOTIYHOI0  CHTYAIli€lo
B YKpaiHi, MU HE MOXXEMO TOTOTUTHCS 3
K. Mockanenxko [1, c. 50] B Tomy, 1o B
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HaIIii naeprkaBi HEOOXiTHE BCTAHOBICHHS
3aKOHOMaBYOi 3a00pOHM BHOOpPY CTaTi
MaiiOyTHHOT TUTHHH.

BucnoBku. 3 oy Ha 0coOIMBOCTI
VYkpaiHu 3 iCHYIOUOH KPHU30BOIO TCHICH-
€0 JI0 CKOPOYEHHS YMCENHHOCTI Hace-
JIEHHS, BIJACYTHICTh ICTOTHOTO nucOa-
JIAHCY MK HAPOIDKYBAHICTIO TITEH Pi3HUX
cTareil y Hamiiid KpaiHi, a TakoX CIIelH-
¢iky HaIiOHAIBHOTO MEHTANITETy H Tpa-
JIIH, y TOMY YHCII IOJ0 HApOJKCHHS
KIJIBKOCTI [iTeH, BBa)XKAEMO 3a JOI[IbHE
nmependadynTd B HAIllOHAIBPHOMY 3aKOHO-
JABCTBI TakKi ICTOTHI TOJIOXKEHHS B Iii
ctepi:

1) B VYkpaini mae OyTu H03BOJICHA
MpeiMIIaHTalliiHA TeHEeTUYHA JiarHOC-
THKa, SKa BKIIOYae B ceOe MOXKIMBICTh
BH3HAUEHHS CTaTi MalOyTHIX JiTeH;

2) moapyxoks abo ocobu, sKi Tepe-
OyBaroTh y IIMBLIBHOMY IILTIO01, 200 camo-
THS oco0a (OJMHAK YM OJMHAYKa) MAIOTh
NpaBO BH3HAUUTHCS 31 CTaTrTIO MaiOyT-
HBOI JINTHHU B TAKUX BHUIAJIKAX:

— € 3arpo3a BHUHUKHEHHS
HO3HOTO  CHAJKOBOTO
MOB’SI3aHOTO 31 CTaTTIO;

— y Maii0yTHiX OaTbKiB yxe €
IOHaWMEHIIIe OJJHA IUTHHA MPOTUIIEKHOL
crari (Tak 3BaHWi Oamanc ciMm’i (family
balancing); npukmagoM MOXYTh CIyry-
Baru Kinp, Mekcuka, Tainanz tomro);

—  MailOyTHi OaThbku (OIUHAK, OIU-
Hauka) OaxaroTh (Oaxkae) mijx 4dac 3ii-
CHCHHSl EKCTPaKOpIOpalbHOTO  3arllij-
HEHHS 3pOOWTH OJHOYACHUN TEPEeHOC
JKIHII TBOX eMOpioHIB pi3HOI cTari;

— y pa3l BUHHUKHEHHS CYTTEBOTO
neMorpadiyHOro KpeHy Ha KOPUCTh OJHi€]
crari (HampuKial, XJIOMYMKIB) OaThbKu
O0axaloTh OUTHHY IHIIOI cTaTti (ToOTO
TIBIMHKY ).

3a3HaueHW aIrOPUTM MOXKe OyTH
3aCTOCOBaHWH 1 B IHINIWX JepiKaBax, SKi
31TOBXHYNHUCS 3 MPOOIEMOIO TeHAEPHOTO
nrcOaaHcy HOBOHAPOKEHHUX.

cep-
3aXBOPIOBAHHS,
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Modern scientific advancements have given future parents, among other things, an
opportunity that did not exist until now — to choose the sex of the future child in the very
first stages since conception. However, many states are trying to keep their citizens from
making that choice. Existing cultural traditions, customs and attitudes in society create the
conditions in which a person becomes a voluntary hostage to them, which can lead to a
clear demographic roll. The desire to have children of the same sex, usually boys, poses a
real threat to the general population of the country and is a challenge to public policy in the
area of population. The article demonstrates the issues of legal regulation of the choice of
the sex of the future child in terms of international law and some national laws. Significant
problems are pointed out, which are related to both the presence and absence (prohibi-
tion) of granting the right to the citizens of this choice to the citizens, including medical in-
dicators. Such important topics as selective abortion, as well as the abandonment of chil-
dren or the killing of newborns of unwanted sex are highlighted separately. The possibility
of pre-implantation genetic diagnostics in avoiding threats to the life and health of women
by reducing the number of cases of artificial termination of pregnancy due to conception
of the child of the desired sex is revealed. The right of the person to choose the sex of
the future child is justified and the cases when such choice should be encouraged by the
state, or at least not create artificial obstacles to the exercise of this right. The peculiarities
of exercising the right to choose the sex of the future child in Ukraine, the relationship of
this power with the real demographic situation in the state and the state population policy
are pointed out. It is emphasized that since there is no obvious imbalance of articles in
our country, there are currently no prerequisites for rigid state policy in this field and the
imposition of strict bans on such a selective choice.

Key words: human rights, natural rights, right to continue of the genus, reproductive
rights, sex selection, preimplantation genetic diagnosis.
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Bouaposa H.B.,
KaHouoam icmopudHux HayxK, OOYeHm,
Jninpoecokuii eymanimapuui ynisepcumem

CrartTta npuceaveHa aHanidy nyonikauii nigcymkie yHikanbHOro y eBponencbkomy npa-
Bi 4OCNIQHMUBKOrO NPoekTy «Posib i MalilbymHe HaujioHaribHUX KOHCmumyyid 8 egponeu-
cbKkoMy ma enobanbHomy ynpaeniHHi» (2012—-2018). lMigkpecntoeTbes, WO macwTabHe
Ta CUCTEMATMYHE OOCHIAKEHHS MOPIBHAMBHOIO KOHCTUTYLIAHOMO npasa 4a€ 3MOry Bu-
3HaAYNTN Cy4acCHy €BPOMNENCHbKY KOHCTUTYLIAHY KynbTypy Ta Pi3HOMAaHiTHI enemeHTu no-
PIBHANBHOIO €BPONENCLKOr0 KOHCTUTYLLINHOMO NaHAwadTy i Te, SK Ha HUX BNAVHYMN YK
3MiHunu ynpaeniHHg €C Ta rmobanbHe ynpaeniHHA. Ha BigMiHy Big 3aranbHONPUAHATOrO
B €C auckypcy BpaxoByBaTW BMMUB HaUiOHaNbHUX KOHCTUTYLiIA HA (DOPMYBAHHSI KOH-
cTUTyuiiHoro npaesa €C, y ToMy 4ncChni Yepes BiACTOIOBAHHA MPUHLUMMY CyBEPEHITETY, Lie
JOCNIgKEHHS poOUTb aKLEHT Ha Tomy, sik €C i TpaHCcHaUioOHanbHe NpaBo BMMHYMM Ha
KOHCTUTYLINHY KyNbTYpy B KOHKPETHWX KpaiHax, Hacamnepen y Takux coepax, 9K 3axuct
OCHOBHMX MpaB., rapaHTii BEPXOBEHCTBA NpaBa i KOHCTUTYLLIMHUIA KOHTPOMb. Y LibOMY nna-
Hi, Ha OYMKy aBTOpIB CTaTTi, MOXXHa BUAINWTA TPU OCHOBHI HAaNPAMMN KPUTUYHOIO aHanisy.
Mo-neplie, OOCNIOXKYETLCA, K HaLioOHanbHi KOHCTUTYLII BigoOpaxalTb nepegady no-
BHOBa)XXE€Hb Bif, BHYTPILLUHIX 4O €BPONENCHKUX Ta rmobanbHUX iHCTUTYTIB (3aranbHOEBPO-
NencbkuiA ynpaeniHCbKO-NapagurmanbHuiA guckypc). Mo-gpyre, nepernsgarTbes OCHO-
BHi KOHCTWUTYLiMHI LWHHOCTI, Taki SK 3aXUCT KOHCTUTYLIHNX NpaB, BEPXOBEHCTBO Npasa,
OeMOKpaTUYHa yyacTb i nepernsag KOHCTUTYLIT, a TakoX PilleHHA KOHCTUTYLIMHUX CYAiB
i Cyny €C, ski cToCyl0TbCS 3aXUCTY LMX MpaB i WiHHOCTEN Yy TpaHCHaLiOHanbHOMY KOH-
TEKCTi (3aranbHOEBPONENCHKMI aKcionoriyHo-TpaHcopMaLiiinin - auckypc). Mo-TpeTe,
po3rnsaaTbes NpobneMun y KOHTEKCTi rnobanbHOro ynpasniHHA Wo[o CyA0BOro Harns-
4y, BEMOKPATUYHOIrO KOHTPOMHIO Ta MiA3BITHOCTI (rmobanbHO-perioHanbHUA ynpaeniHCbKO-

47

exAeH eHoBRAD XB WEILBHOINAWNWOHOY



KoncruryniitHo-npaBoBi akagemiuni ctyzii Ne 2/2019

KoHcmumyuioHanism sk cy4acHa Hayka

cybopamnHauinHnin guckypc). Okpemy yBary aBTopamuy CTaTTi NPUAINEHO XapaKTePUCTULL
KPU30BMX SBMLL Y HaLiOHaNbHOMY KOHCTUTYLioHaniami €C Ta KoHuenuil koonepamugHo20
KOHCmMumyuyioHanismy, obrpyHTOBaHOI KepiBHMKOM NpoekTy npod. A. Anbbi (Albi). Y nig-
CYMKY KOHCTaTyeTbCs, WO OnybnikoBaHi Martepiany JocnigHuLbKoro npoekty €C 3agoky-
MeHTYBanu rmmboki 3MiH1 B pO3BUTKY EBPONENCHKOrO KOHCTUTYLiOHanNi3My i 3abeaneuunnu
niarpyHTs Ans noganbLlioi HAyKOBOI AMCKYCii NPO ManbyTHIN pPO3BMTOK HaLiOHANbHOrO,
€BPOMNENCHKOro Ta rmobanbHOro KOHCTUTYLIOHANI3MY.

Kno4oBi cnoBa: KOHCTUTYUiOHani3m, npaeso €C, HagHauioHanbHe npaeo, rnobansHe

ynpaeniHHSA.

Ha nouatky 2019 p. B €Bponelickkomy
Corozi (mami — €C) Buiinuia yHiKalbHa
3HaKoBa MyOmikauis «Hayionanvui Kow-
cmumyyii 8 esponeticbkomy ma 2100a1b-
HOMY YNpAaeuiHHi: OeMoKpamis, npasa,
sepxosercmeo npasa. Hayionanwhi oono-
8i01» 3a peod. Auneni Anv6i(Albi) ma Camo
bapoyyxi [1]. BoHa MicTUTh IBaAUSATH
JIeB’ITh BCEOIYHMX HAIIOHAJIBHUX JOIIO-
Biger (28 kpain €C i Lleeitmapis), ski
IOCTynHI B IHTEepHETI B KHH31 Yy IBOX
TOMax 4epe3 BIIKPUTHN TOCTYII 3a JIICH-
3ier0 Creative Commons Attribution 4.0
International.

HarmionaneHi  nomoBigi Oynmu  miaro-
TOBJICHI 32 MPOrPaMOI0 JOCIHIJHHILKOTO
poexTy «Ponv i maubymue Hayionanb-
HUX KOHCIMUmMyYill 8 €8ponelcbKomy ma
enobanvromy ynpaeninni» (2012-2018).
dinaHCyBaBCs POEKT 32 PAXyHOK TPAHTY
B po3Mipi 1,2 MIH €Bpo €Bpomnerchkor0
nociigaunbkoto pagoro (IpanroBa yroma
Ne 284316) y pamkax CpomMoi pamMKOBOi
mporpamMu €C 3 HayKOBHX [OCIiIKEHB
i TEXHOJIOTIYHOTO PO3BHUTKY. IpaHT mnaB
3MOTY MPOBECTH IIe MacIuTabHE Ta CHUC-
TeMaTHYHE JOCHTIKCHHS MOPiBHUILHOTO
KOHCTUTYLIHHOTO TIpaBa, K€ B IHIIOMY
pasi, MOXJIMBO, HiKOJIH He Oyno O pearti-
30BaHe.

[IpoexT 00’enHaB OiNbII HIXK MIICTIIE-
CST YYaCHUKIB — MPOBITHUX yYEHUX-KOH-
crutyiionanictie €poru. Koopaunaro-
paMu MPOEKTY 1 BIAMOBIAHO peaaKkTopaMu
BHIIaHHA cTadu AHHeNI Anpbi — mpode-
COp €BpoMeichKoro mpaBa B KeHTchkoMy
yHiBepcuteti (Benuka bpuranis) Ta Camo
Bapnyuki — ngoneHt kadeapu KOHCTHUTY-

48

uiiHoro mpasa B YHiBepcuTeTi JIoOnsHu
(CnoseHis).

CripusiTIiUBe CEpeIOBHIIE ISl TPOBE-
JIEHHS ITLOTO MOCHIDKEHHS Haxana FOpu-
IUdHa 1Koja KeHTChKOro YHIBEpCHTETY.
Bararo nuTtanp gociimkeHHs 6epyTh CBil
[IOYaTOK Ha CeMiHapax, SKi MPOBOUINCS
OPOTATOM OararboX POKiB, 1 B TUCKYCIsIX
3 xoneramu y LIeHTpi KpUTHYHOTO MiX-
urapomuoro mpasa (CECIL) i Kearcpxkomy
[EHTPI €EBPOTEWCHKOTO Ta MOPIBHSIHHOTO
mpaBa (KCECL), ocobmuBo B TOMYy, IIO
CTOCYETBCSL JIeSIKUX 3 HAHOLIbII CHipHUX
npo0JieM CydacHOTO €BPONEHCHKOTO KOH-
CTUTYIIHHOTO PO3BUTKY.

Memoro 1bOTO BU3HAYHOTO 1 (yHIa-
MEHTAJIIEHOTO B €BPOIEHCHKOMY IIpaBi
JIOCIIJDKEHHST CTaB CUCTEMHHU aHai3
HOBUX BHKIMKIB, 110 moBcraiu B €C
nepes] KOHCTUTYI[IHUM TIPaBOM 1 TpaHC-
HaIllOHATBHUM YTIPABIIHHAM Y CKIIATHUX
YMOBax HaIliOHAJIFHOTO Ta KOPIOPAaTHB-
HOTO KOHCTUTYILIHHOTO PO3BUTKY, OOTS-
JKCHOTO OCTaHHIMH pPOKaMH BUXOJOM
Benukoi bpuranii 3 €C (Brexit), Kpu3oro
HaJHAI[IOHAIEHOTO YIPaBIiHHSA, 1o Oyima
BUKJIMKaHA HE TUILKH LI€I0 MOICI0, a M
BIJIOBITHUMH HETAaTUBHUMH TiIMH TIOJi-
TUYHOTO KEPIBHUIITBA, 3aKOHOJABUOi Ta
BHUKOHABYOI BJIAJIU OKPEMHUX JIeprKaB-dJie-
HiB Coro3y ([lonbia, Yropiiuna), ckepo-
BaHUMH MPOTH KOHCTUTYILIHHOTO YCTPOIO
CBOIX JiepXaB IIOI0 HE3aJEeKHOCTI CyHo-
BOI BIIaJM Ta 3a0e3edeHHs HalIeKHOTO
00csry KOHCTHTYLIHHHX TpaB i cBOOOX
JIONUHY 1 rpoMaasHuHa. OTXKe, 3a60aHH S
JIOCITITHUKIB TIOJISITajIo B TOMY, 11100 mepe-
[DISSHYTH 1 KPUTHYHO OCMHCIHTH POJIb
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HaI[IOHAJIbHUX KOHCTHUTYIIH TOAI 4ac,
KOJIM TIPOLIEC IPUHHSATTS pillieHb y AepKa-
Bax 00’eaHaHOi €BponM Bce Oijblie 3Mi-
ITy€ThCS HA €BPONEHCHKHIA 1 TpaHCHAITIO-
HaJHHUH PiBEHB.

I xoua y BcTymHOMY po3mini myOmika-
1ii OyJ10 BKa3aHo, IO 1151 KHUTa 00MeKeHa
XPOHOJIOTTYHUMH pamKaMu 710 2016 p. 1 He
CTOCY€ETHCSI OCTAHHIX 3MiH, SIK-TO OpeK3iT
Ta MMOCWJICHHS HeMOepalbHUX TEHACHIIIH
y KOHCTUTYLIHHOMY PO3BHUTKY JAESKUX
CX1ZHOEBPOIEHCHKUX KpaiH, BOHAa BCE X
€ BIUAIOBIIIIO arojoreraM 3a3HaYeHUX
HETaTUBHUX SBHI Y 3arajibHOEBPOIEH-
ChKOMY OymiBHHWITBI. bo kHHMra came W
JIOCIIKYE TINOOKY CHCTEMHY IOpiB-
HSUIBHY ~ €BPONEHMCHKY  KOHCTUTYLIHHY
KyJABTYpY Ta pI3HOMaHITHI e€JeMEHTH
MOPIBHSUIBHOTO €BPOMEHCHKOTO KOHCTH-
TyuiiiHoro snaHamadry i Te, K Ha HUX
BIUIMHYJIW 9 3MiHIIN ynpasiiaas €C Ta
100albHE YIIpaBIiHHS.

HoBatopcbkuM BIIKPUTTSM HPOEKTY
CTaJIO0 BUIICHHS TPHOX IIUPOKUX KOHCTH-
TYUIHHHUX KyJABTYp B €Bpori: 1) momiTuyHi
YW ICTOPUYHI KOHCTHUTYIIHI KyJabTypH
(Bemuka bpwuranis, Mansra, Hinep-
nannu, JlrokcemOypr, nepxxasu lliBHiUHOT
€Bpormn); 2) MOCTTOTAIITAPHI 1 TOCTaBTO-
pHUTapHI KOHCTUTYLiHHI KynsTypH (Himeu-
ynHa, [Tanis, [cnanis, [Topryranis, [pemis
ta llearpansHo-CxinHa €Bporia, BKIII0Ya-
roun Yropuway A0 2010 poky i Iompmry
mo 2016 poky); 3) TpaauuiliHi TpaBOBi
koHctutyuii (Opanuist, bensris, ABctpis,
Ipnangis, Kinp).

OTxe, TMPOEKT BUSBUB, IO TOCTTO-
TaJliTapHl 1 MOCTaBTOPHUTApPHI KOHCTHTY-
uii €Bponwy, sKki mMoOyIOBaHI 3a 3pa3koM
OcHoBHOTO 3akoHY Himeuumnu 1 Bimo-
OpakaloTh NPHUHLUI «HIKOJW OiIbIIe»,
BTUTIOIOTh HAWOLIBII JOKIamHI, Koxugi-
KOBaHI 1 3aXWIIEH] B CyJOBOMY HOPSAKY
OCHOBHI TIpaBa, COIiaJIbHI MpaBa 1 rapaH-
Tii BEpXOBEHCTBA IIpaBa B CBITI.

Ha BigmiHy Bin 3araJbHONPUAHATOTO
B €C nucKypcy BpaxoBYBaTH BIUIMB Halli-
OHAJIBHUX KOHCTUTYILIH Ha (OopMyBaHHS
KOHCTUTYyILIHHOTO paBa €C, y ToMy 9rcii
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yepe3 BiJICTOIOBAaHHS MPUHIIUITY CyBEpEHi-
TETy, IIe JOCIHIHKEHHS pOOUTH aKIEHT Ha
ToMy, ik €C 1 TpaHCHaIliOHAJIbHE IPAaBO
BIUIMHYJIM Ha KOHCTHTYLIHHY KYJIBTYypYy B
KOHKPETHHUX KpaiHaX, HacaMIepen y TaKuX
cdepax, K 3aXUCT OCHOBHUX IIPAB, rapaH-
Tii BEpXOBEHCTBA ITpaBa i KOHCTUTYIITHII
KOHTPOJIb. Y IBOMY TUIAHI MOXXKHA BH/Ii-
JIUTU TPU OCHOBHI HampsIMU KPUTHYHOTO
a”anizy. [lo-mepiie, HOCHIIKYETbCS, 5K
HalliOHaJIbHI KOHCTUTYILII BimoOpa)karoTh
nepenadyy MOBHOBKEHb BiJl BHYTPIIIHIX
JI0 €BPONEHCHKUX Ta TIOOAIBHHUX 1HCTH-
TYTiB (3araJbHOEBPOTEHCHKUI yTIpaBITiH-
CBKO-TIapaUrMaJIbHUN TUCKYpC — Aem.).
[lo-gpyre, mepersAmalOTbCa  OCHOBHI
KOHCTUTYIIHI IIHHOCTI, TaKi SIK 3aXUCT
KOHCTHTYIIHHUX TIpaB, BEPXOBEHCTBO
npaBa, IEMOKpAaTHYHA Y4acTh 1 Mepersin
KOHCTUTYLI1, a TAKOXK PilIEHHS KOHCTHUTY-
uiitaux cyxis i Cyny €C, gKi cTOCyIOThCS
3axXHUCTy LMX MpaB i LIHHOCTEH y TpaHc-
HAIlIOHAJIbHOMY KOHTEKCTi  (3arajibHO-
€BPOTICHCHKUN  aKCIOJNIOTIIHO-TpaHCOp-
Mariitamii nuckypc — Aem.). Ilo-Tpere,
PO3IVISNAIOTECS MPOOJIEMH B KOHTEKCTI
rI00ANBHOTO YIPABIIHHS 100 CYI0BOTO
HarsiAy, AEMOKPAaTUYHOTO KOHTPOJIIO Ta
miI3BITHOCTI  (TNT0OaNBbHO-pErioHaTbHAN
YIPaBITIHCHKO-CYOOpAMHAIIIMHMN ~ JTHC-
Kypc — Asm.).

VY cneuianbpHiil aHKETi, SIKYy OTpUMAN
BUEHI-yUaCHHUKH MPOEKTY, TPOMOHYBAJIOChH
aKIEHTYBaTH OCOONIMBY yBary Ha aHami3i
TaKUX THTaHb BHYTPIIIHHOTO KOHCTHUTY-
IIHHOTO PO3BHTKY, SIK:

a) KOHCTUTYIIHHI TTONPaBKH 3 METOIO
BcTyny no €C (3akpimieHHs (axkTud-
HOTO JIOMYCKY AEPKaBH JI0 BCTYIY B MiXK-
HapoJHEe MDXKIEpXKaBHE IHTerpariiiae
o0’eqHaHHA Ta Jerajiisamis MOXKJIMBOCTI
3aCTOCYBaHHS HAJHALIOHAIBHOIO IIpaBa
13 3aKpITUIEHHSAM HOTO 00O0B’SI3KOBOCTI, a
TaKOX SIK JKepell HalliOHAIBHOTO KOHCTH-
TYLIHHOTO IIpaBa — Aem.);

0) KOHCTUTYIIIHHI pillleHHs Ha Haio-
HaJHLHOMY PiBHI CTOCOBHO TaKHX 3aXOliB
€C, sKi 3a4inaroTh KOHCTHTYIIHHI TpaBa
rpoMajsH, sk JupekTuBa npo 30epekeHHs
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nanux (Directive 2006/24/EC), €Bporneii-
CbKHI oOpAep Ha apemT, KpUMiHaJIbHE
3akoHoaasctBo €C, lorosip ESM (€Bpo-
TTeWChKU  cTa0ULm3aiiHid  MexaHi3M),
IporpaMy KOPCTKOI €KOHOMIl Ta Bpery-
JIIOBaHHS KPU30BUX sIBHI Ta iHII (Jiera-
Ji3allis 3aCTOCYBaHHS B HalllOHAJIBHOMY
KOHCTHTYLIHHOMY TpaBi (Hal[iOHATEHOMY
KOHCTUTYIIHHOMY 3aKOHOJABCTBi) €BPO-
MEeWCHKIX HOPMAaTUBHUX HACTAHOB IIOJIO
3aXUCTy W OOMEKEHHS KOHCTHUTYLIHHHX
MIpaB JIIOAWHY 1 TPOMaJTHUHA — A6M.).

Ha mmpmiomy piBHi aBTOpam Oyrno
TakoX  3allpOTIOHOBAHO  TOMIPKyBaTH
HaJl THM, IO BCE YacCTillle HA3WBAIOTh
«PO3MHUBAHHAM a00 CyTIHKaMH KOHCTH-
TymioHamizmy» (erosion or twilight of
constitutionalism) abo nmepexo0M 70 TOH-
koi Bepcii (thin version) BepxoBeHCTBa
3aKOHY, JIEMOKpATii 1 CYIOBOTO KOHTp-
OJIF0 B KOHTEKCTI €Bporiei3allii i mpoIecis
mIoOaji3arii, TOOTO BU3HAYUTH HACIIIKH
MOSIBY, TPOSBY, Jii Ta (YHKIIOHYBaHHS
SK y Teopii, Tak 1 B MpaKkceoJoriuHii mio-
LIMHI ABOX MI00aIbHO-HOPMAaTHBHUX TEH-
JIEHITi{, M0 € 00’€KTUBHOIO PHCOI0 TIpa-
BOBOI [100aji3alii, sKa 3MiHCHIOETHCS Ha
perioHaIbHOMY 1 YHIBEpCabHOMY PiBHSIX
— iHTepHanioHami3auii KOHCTHTYLIHHOTO
MPaBOMOPSAKY JEpKaB Ta KOHCTHTYIIO-
HaJi3ail CyJyacHOTr0o 3arajbHOTO MiKHa-
POIHOTO TIpaBa, came Ie JeTepMiHye KpH-
30Bi SIBUIIIA B HAIlIOHAJIBHIN TepKABHOCTI,
CYTTEBO MOJIEPHI3YE (PEHOMEHOJOTIIO
Jep>KaBHOTO CYBEPEHITETy, PO3MHUBAIOYH
HOro TpajuIidiHO KJIACUYHE HAIlOBHE-
HH$1, BUKIIUKA€E BIAMOBIIHUHN AucOaianc y
JiSUIBHOCTI HalllOHAJIBHUX 3aKOHOAABYUX
Ta BUKOHABUMX IHCTHUTYIH, MiACITyIHO
¢dbopmyroun Oimpmn TIHMOOKI aHTaroHic-
TUYHI SIBUIIA BXXE B caMill €BpOIEHCHKIH
iHTerparii.

Heo0xigHO HarogocuT Ha TOMY, IO B
KOHIIETITYaIbHOMY aCIeKTi KPHU30Bi ABUIIA
HaI[IOHAJIbHOTO KOHCTUTYI[IOHATIIZMY B
€C yxe ToCIiHKYBAIUCS B MPALX TaKUX
BiJJOMHMX KOHCTUTYLIIOHANICTiB €BpONH, 5K
A. T'pimM (po3MUBaHHS KOHCTUTYIIOHA-
nismy), A. Ilerepc (meKOHCTHUTYITIOHAI-
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3ar1ist a00 «CIyCTONICHHS HAIlOHATEHUX
KOHCTHTYIIH), P. Pacmyccena (perpecus-
HUI  KOHCTHUTYyIiOHaNi3M). OcraHHIMU
pokamu Kpu3a y ¢iHancosiii cucrtemi €C
(30kpemMa, €Bporneiicbkka 0OproBa Kpus3a,
a00 KpH3a CYBEPEHHOro OOpry B HM3II
eBporneiicbkux kpain 2010 p.) obrpyHTO-
BAaHO BHKJIMKaja TOCWJICHHS MOOOIOBaHb
3 IPUBOJLY TPUBAJIOTO i, MOXKJIBO, HABITh
HE3BOPOTHOTO MPU3YNUHEHHS KOHCTHUTY-
I[IOHAJTII3MY, TPABOBOI JIEPKaBU 1 JEMO-
kparii. Jleski BUeHI mHMcaad MPO «3aHe-
map KOHCTHTYIIIOHATI3MY B €Bpormi abo
HaBiTh «CMEPTh KOHCTHUTYIIOHAII3MY, SIK
MU Horo 3Haemoy». lIpukiagoMm 1BpOTO €
akazeMiuHi myOnikauii y momyiasipHOMY
Ha 3axoai 30ipHUKY «CyTiHKH KOHCTHTY-
MIOHATI3MY?» 3a PENaKIi€l0 aBTOPUTET-
HUX (DaxiBIiB y ranxy3i KOHCTHTYIIHHOTO
npaBa [1. JIe6opu i M. Jladmuna [2].

lonoBHUIE KepiBHUK 1 KOOPIAMHATOP
npoekty A. Anb0i He MOANIsAE IUX MECH-
MicTHYHMX monrgais. Ha ocHoBI Hali-
OHANIFHUX JOMOBifeil mpodecop AnbOi
Hamycalla TOpIBHSUIBHY  MOHOTpadito
«Hayionanvni xoncmumyyii 6 cgponeii-
COKOMY mMa 2100ATbHOMY  VAPAGLIHHI:
deMoKpamis, — npasa,  8epPX08eHCHEO
npasa — NOPIGHANbHE OOCHIONCEHHS,
sIKa TOTYETHCS IO BHITYCKY HAIPUKIHII
2019 p. (Albi A. National Constitutions
in European and Global Governance:
Democracy, Rights, the Rule of Law —
A Comparative Study’ (T.M.C. Asser
Press & Springer; forthcoming at the end
of 2019).

KitouoBuM enmeMeHTOM LbOTO JOCITi-
IDKEHHS Oyle MoJaNbIIni PO3BUTOK KOH-
HeMnLii «KOOTIepaTHBHOTO KOHCTUTYIIIOHA-
Ji3My», Ky JAOCTIAHULS ChHOpMYITIoBajia
me y 2007 pomi B ctarti «BepXxoBEHCTBO
npaBa €C y HOBHX JepXaBax-dJeHax.
BBeneHHs nmapiaMeHTIB y pIBHSHHS «KOO-
NepaTUBHOTO KOHCTUTYLIOHATI3MY» [3].

Y KoHTeKCTYyasi3allii HaBe1eHOTro HeoO-
X1JIHO HATOJIOCUTH Ha TOMY, IO ITiZICTaBOIO
JUISL OOTPYHTYBaHHS MTEPCIICKTUBU (HOpMY-
BaHHS KOONEPAMUEH020 KOHCIMUMyYioHa-
Ji3My CTaNO BHECEHHS KOHCTHTYIIHHHUX
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MOMpPaBOK Mix BIMBOM npaBa €C y
[onemii, Ecrowii, Jlarsii, Yropuuhi Ta
Ueckkiit Pecrry6mimi 6e3 3amydeHHs Cyno-
BHUX opraHiB. OTxe, BU3HAYUBCS OC3KOH-
(hMIKTHAN TUISIX B3a€EMOJII BHYTPIITHBO-
Jep>KaBHOTO 1 HaJHALIOHAIBHOTO IpaBa.
Bin mae OyTu IpoJoBKeHHI Yepe3 Aianor
OpraHiB KOHCTHUTYWIHHOTO TMPaBOCYIAS i
HaTHAIIOHATBHUX CYIOBHX OPTaHiB, 1100
TTOCTYTIOBO BHPOOJATH MEXKI pO3yMiHHS,
IOpUANYHI MeXi 1 KyJIbTypHO-ETHIUHI
KOMIIOHEHTH KOHCTHTYLIHHOI caMoOyT-
HOCTI OKpEMHX JIepXkaB SK mepes] 00aud-
YsiM HaJHAIIOHAJIBHUX OPraHiB, TaK i B
KOHTEKCTI TOpPIBHAHHS 3 IHIIUMHU CyBe-
PEHHUMH NIEMOKpaTisiMu, 00’ €THAHUMH B
pamkax €C.

Y posmam  OiATOTOBKH — MPOEKTY
«HanionaneHi xoHcTUTYLII» Y 2015 poui
A. Anb01 BUCTYIIHIIA 3 IPOTPAMHOIO CTaT-
Tet0 «Epo3is KOHCTUTYHIHHMX TpaB y
3akoHOHaBcTBI €C: 3aKIUK A0 «CyOcTaH-
TUBHOTO KOONEPAaTUBHOIO KOHCTUTYLI-
oHanismy» [4] y Bidencokomy oicyprani
MIHCHAPOOHO20 KOHCTMUMYYINIHO20 NPasa.
Y Hilt KOHCTATYETHCS MMOCTYIIOBHH MTPOIIEC
TepexXoay BiM KIACHYHOI KOHCTHTYITIH-
HOI mapagurMu abo IyOJIi9HO-TIPaBOBOT
napagurMyd A0 aBTOHOMHOI KOHCTHTYLIH-
Hoi mapagurmu €C i mo6aibHOrO yrnpas-
JIHHS, SIKa Ma€ CBOIO BHYTPILIHIO JIOTIKY
1 TIplOpUTETH, HacaMIIepe ] MParHeHHs 110
yHidikarmii.

Hocnigaunsg BU3HA€E, IO PO3BUTOK
3akoHofaBcTBa €C OCTaHHIMH pPOKaMH
(CTOCOBHO 3axHCTy MpaB Ha €IUHOMY
PHHKY, aHTUTEPOPUCTUYHUX 3aXOJIB, KPO-
KiB IIIO/I0 BBEACHHS KPUMIHABHUX 1 a7Mi-
HICTpaTUBHUX CAHKITIA Ha ITiJCTaBi Teje-
OJIOT1YHOTO TIIyMaueHHs 0€3 KOHKPETHOTO
3aKOHO/JABCTBAa Ta iH.), @ TaKOX OOMe-
KEHHS JIOCTYMY JI0 CYAiB 1 MPOTaIHHU Y
KOHCTUTYLIHHOMY KOHTPOJNI 3adeniiin
OCHOBHI €BPOTEHCHKI KOHCTUTYIIIHHI ITiH-
HOCTI IpaB JIOAWHH, IPAaBOBOI Jep)KaBH i
KOHCTUTYLIHHOTO HanIAdy. 3aMicTh HHUX
MPiOpUTET HAJAETHCS MPUHIMIIAM yIIpaB-
JHCHKOI e()eKTHBHOCTI, OJJHAKOBOCTI (Uni-
formity), npsimoro BruBy (direct effect),
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BiMTOBiMaIBHOCTI (trust) i jmiHIl Ha mepe-
Bary (supremacy) 3akoHomaBcTBa €C Hax
npaBaMy, 3aKPIMVICHUMH Yy HalliOHAIBHUX
KOHCTUTYIISIX.

Koncraryroun Taki 3minm, A. AnbOi
pasoM i3 THM pillyde 3arepedye MpOoTH
HasBHOTO B Kpainax €C «CIpoIeHoro
€BPOCKETITUYHOTO JUCKYPCY», SIKHH 3BO-
JIMTh 3aXUCT HAIIOHAJBHUX KOHCTUTYIIN
O «CTapoOMOIHOro HeOakaHHs» BiIMO-
BUTHCS BiJ cyBepeHiTeTy. BoHna aHaizye
NPUYHUHYU 3MIHH [TAPaJUIMHA KOHCTHTYIIIO-
HaJi3My B 00’€qHaHIf €BpOITi HA OCHOBI
JOKTPUHAIBHOTO aHaNi3y JTeparypu 3
emicremonorii npasa €C 1 TpaHCHaLio-
HAJILHOTO TpaBa i CTBEPAXKYE, IO TaKHH
3CYyB HE € €JMHUM HaNpsSMOM KOHCTHTY-
uiitnoro possutky B €C. Ii mpomosuii
3BOJIATHCS IO PO3BUTKY OLIBII 3MiCTOBHOT
BepCil «KkoonepamueHozco KoHCmMumyyi-
oHanizMy» ¥ OOIPYHTYBaHHS 3aXOIiB, SIK
ii 3a0e3neuuTH Ha MPAKTUL. 31 CTOPOHU
JICpKaB-YWICHIB BOHM BKJIIOYAIOTH OLJIbII
KOMITPOMICHY ¥ akTUBHY ponb (signifi-
cantly more probing and proactive role)
KOHCTUTYI[IHHUX CY/iB, BEPXOBHHUX CYHIiB
1 MapJaMeHTIB y 3axHCTi HaliOHAIBbHUX
KOHCTHUTYLiH, a 31 ctoponn €C — cTBO-
PEHHSI MEXaHI3MIB Yy WOT0 iHCTHTYLIHHIHA
CTPYKTYpi 1 CYIOBIH cHUCTeMi I OiIBII
gyymmBoro (for greater responsiveness)
pearyBaHHsS Ha HaI[lOHAJbHI KOHCTHTY-
[iAHI IIHHOCTI 1 MiATPUMAaHHS KOHCTH-
TYLiAHOTO pi3HOMaHITTS (constitutional
diversity) aepxas.

Excrieptrt 3 KOHCTHTYIIIHHOTO IpaBa
B CBOiX HAllIOHAJBHUX JOIMOBISX TaKOXK
BUCYHY/IM 0araro WIiHHUX MPAaKTUYHUX
npomo3utiiii (a wealth of welcome sugges-
tions, SIK MUIIYTh KOMEHTAaTOPH MPOEKTY)
[5] 3 Bupimenns mpobiem, 1o nepedyBa-
IOTh Ha MEXIi 1 CTUKY HAI[lOHAJILHOTO Ta
€BPONEHWCHKOTO KOHCTHTYIIHHOTO IpaBa
3 METOIO 30€pEKEeHHS JOCSITHYTUX MiXKHa-
POAHUX 1 perioHaJbHUX IMPAaBOBHX CTaH-
JIApTiB 3aXHUCTy OCHOBHHX TPaB, TapaHTIi
BEPXOBEHCTBA IPABOBOTO 3aKOHY 1 IIif-
TPUMKH HAaliOHAIBHUX KOHCTUTYI[IHHIX
KyJIBTYp y €Bporri.
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Tpeba BpaxoByBaTH, 110 KOHTEKCTya-
JI3ais HaBEJACHUX TEJIEOJIOTTYHUX IOMi-
HaHT WOAO0 30EpeKeHHA TOCSITHYTHUX
MDKHApPOIHUX 1 PETiOHANIBHUX IMPABOBUX
CTaH[IApTIB HAIlIOHAFHUM 1 €BpOIICH-
CHKMM KOHCTUTYI[IHHUM IPABOM HaNpPsIMY
BIUITMBA€ Ha CKJIaJHI Pi3HONpPEAMETHI Ta
Pi3HOO0O’€KTHI Tporiecu (GopMyBaHHS Ta
MpOSIBY  II00AJIBHOTO  KOHCTUTYIIIOHA-
J3My, aJie He 3 TO3HWIl aBTOMaTHIHOTO
CKJanaHHs (PEHOMEHIB HalliOHAIBHOTO
KOHCTUTYIIOHAJII3MY KOXHOI 3 JIepiKaB-
aIJIiKaHTIB, 10 JOCTIIKYBIUCH Yy TPO-
eci peaizailii mpoekTy, Ta (PEHOMEHOJIO-
Tii €BPOIEUCHKOTO KOHCTUTYIIIOHAJI3MY.
Hacammepen Tyt imetbcs mpo minBH-
IIEHHS SIKOCTI TI00abHO-PETiOHaTBLHOTO
Ta pPerioHabHO-HAI[IOHAIHHOTO TIPaBO-
BOT'O MPOCTOPY, IO BUCTYMAE BTUICHHAM
YHIBEpPCAbHUX KOHCTUTYIIHHHUX I[IHHOC-
Tell Ha MDKHAPOIHIM apeHi B IMOBCIKICH-
HOMY CHIiBPOOITHHMIITBI JIepKaB-4ICHIB
MDKHApOIHOTO cIliBTOBapucTBa. | came
Il COpHUS€ BHHUKHCHHIO CHCTEMHOIO
KOMITJICKCY MIKHAPOJHUX TapaHTii 1010
3aXUCTY OCHOBHHUX IIPaB JIIOIUHH, BEPXO-
BEHCTBAa MPABOBOTO 3aKOHY, IO € Hapik-

HUM KAMEHEM JIEMOKPAaTUYHOI IPaBOBOL
JIEPKaBHOCTI 1 BaroMuM (hakTOpOM Tep-
MaHEHTHOTO PO3BUTKY HAalliOHAJbHUX
KOHCTUTYIIHHUX KyIbTYp Y €BporTi.

Heo0xigHO HAromoCUTH Ha TOMY, IO
pe3yabTaTH MPOEKTY BHUKJIMKAIW 3Ha-
YHHUI CYCHUIBHUN 1HTEpEC, y TOMY YHCIi
3aMponIeHHs HOT0 YYaCHUKIB BUCTYITUTH
3 IOMOBIJSIMHU Ha €KCIEPTHUX CIIyXaHHIX
Ha 3acizmanHi Komitery €Bpomelicbkoro
MapjJaMeHTy 3 KOHCTUTYLIHHUX HHUTaHb
«MaiibytHe €Bponm» 1 Ha cemiHapi,
opranizoBaHomMy Acormiariero  Bummx
aaMIHICTpaTUBHUX CyHiB €Bpornu (Asso-
ciation of Europe’s Supreme Administra-
tive Courts).

VY migcyMKy MOKHA KOHCTaTyBaTH, 110
ormy0JIiKOBaHI MaTepianu JOCHTiTHUIILKOTO
mpoekty €C 3aJ0KyMEHTYBIH TIIHOOKI
3MiHH B PO3BHUTKY €BPONEHCHKOTO KOHCTH-
TYmiOHANI3MY 1 3a0e3rmedniy MiarpyHTs
U TIOJANbIIOl HayKoBOI IHCKYycCii mpo
MaiOyTHIH PO3BUTOK  HAIiOHAJILHOTO,
€BPOIIECHCHKOTO Ta TIO0ATBHOTO KOHCTH-
TymioHami3My. BBaxxaeMo, 110 3Hai{OMCTBO
3 HUMH Oyle KOPHUCHUM 1 BITUYH3HSIHUM
JOCTiTHUKaM KOHCTUTYLIHOTO MpaBa.
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The article is devoted to the analysis of the publication of the results of a unique re-
search project in European law “The Role and Future of National Constitutions in Eu-
ropean and Global Governance” (2012-2018). It is emphasized that a large-scale and
systematic study of comparative constitutional law allows us to determine the modern Eu-
ropean constitutional culture and the various elements of the comparative European con-
stitutional landscape and how they have been influenced or changed by EU governance
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and global governance. In contrast to the common EU discourse to take into account
the influence of national constitutions on the formation of EU constitutional law, including
through the assertion of the principle of sovereignty, this study focuses on how the EU
and transnational law have influenced the constitutional culture in particular countries,
especially in such areas as protection of fundamental rights, guarantees of the rule of law
and constitutional control. In this regard, according to the authors of the article, there are
three main areas of critical analysis. First, it examines how national constitutions reflect
the transfer of powers from internal to European and global institutions (pan-European
governance and paradigm discourse). Secondly, fundamental constitutional values such
as the protection of constitutional rights, the rule of law, democratic participation and revi-
sion of the constitution are reviewed, as well as decisions of the constitutional courts and
the Court of Justice concerning the protection of these rights and values in a transna-
tional context (pan-European axiological-transformational discourse). Third, issues in the
context of global governance in judicial oversight, democratic scrutiny and accountability
(global-regional governance-subordination discourse) are addressed. The authors of the
article pay special attention to the characterization of the crisis in national constitutional-
ism of the EU and the concept of cooperative constitutionalism, justified by the project
manager, Prof. A. Albi. As a result, it is stated that the published materials of the EU
research project have documented profound changes in the development of European
constitutionalism and provided the basis for further scientific discussion on the future de-
velopment of national, European and global constitutionalism.
Key words: constitutionalism, EU law, supranational law, global governance.
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YM CITPAB/I HAPOJI € JUKEPEJIOM BJIAJIN?

DO THE PEOPLE ARE THE SOURCE OF POWER?

Kononenxo 10.C.,

KaHOUuoam 1opuoudHux HayK, OOyeHm,

3a8i0y8ay Kageopu 0epiucasHO-npasosux OUCYUNIIH

Yepkacvkozo nayionanvbHo2o yHisepcumemy imeni boeoana Xmenvnuybvkoeo

Mxonoc C.B.,

KaHouoam 1opuoudHux Hayx,

OdoyeHm Kageopu 0epicasHo-npasosux OUCYUNIIH

Yepracvrkozo nayionanvnozo yHieepcumemy imeni boeoana Xuenvnuyvrkozo

Y cTaTTi KPUTUYHO OCMUCIIEHO TE3y NPO Te, WO Hapog € mKxepernomM Bnagun. ABTopu
CTaBNSATb NUTAHHS: AKLLO BNagaproe Hapoa, TO XTO X To4i € nigsnagHum? sk igyTe cnpasu
Yy MOHapXiYHMX AepxaBax, Oe KOponi NpaBnaTb 3a GOXeCTBEHHUM MpaBoM? sK OyTu i3
KOMNOHianbHUMK | TOTamniTapHUMKN OepXKaBaMu: HEBXE | Tam Hapod, byayun ysspmneHum,
BCE O[HO 3aNMLIAETLCS XEepenom Brnagn i cam cede NpurHobne? sk cniBBiAHOCATLCS
Tes3a «Hapod — AKepeno Bnaam» 3 iHWnMm NoniTMKO-NPaBoOBUMU KOHLIENLSIMU HA KWTanT
BYEHHS1 NPO CYBEPEHITET, NPMPOAHE NPaBo i CyCMifNbHUIA J0roBip? TowWwo. 3’9COBaHo, L0
Te3a Nnpo Te, L0 «Hapopa € J)KeperioM Bnaau» € BeflbMy AUCKYCIHOK Ta SIBNsie CO0O0L0 He
KOHCTaTauito dakTy Yn Aeknapadito, a igeonoriyHuin Wwramn gemokparii. 3asHadvaeTbes,
LLO peanbHUM Jpkepenom Bnagm € npvpoaa (06’eKTUBHI 3akoHM CBITOBYLOBK), ika Aapye
po3yM i cuny Ans opraxidauii aepxxasu Ta 3abe3neyeHHs Aob6pobyTy. BuseneHo, Lo ro-
NOBHUM (paKTOpPOM, LLIO 3yMOBIOE NOSIBY Ta iCHYBaHHSA AepXKaBW, € CyBepeHHa Bnaja,
L0 BOSOAiEe AocTaTHIM piBHeM edyekTMBHOCTI. [pu uboMy Hacnpaedi Bnaga TpUMaeTbes
Ha cuni Ta BI4CYTHOCTI onopy niaBnagHux. BkasaHo, Lo HagineHHs Hapoay Bnagoto cy-
nepeyYnTb NOrili YTBOPEHHS OEPXaBU sIK IHCTPYMEHTY 3abe3neyeHHst oobpobyTy Ta moxe
CTBOPIOBATK 3arpo3y NOBEPHEHHS A0 XaoCy A0OEPKABHOIo cTaHy. [lo Toro X Hapopg, nerko
nigoaeTbca MaHinynsuii, TOMy B peanbHOCTi BiH € 06’eéKTOM, a He Cy0’eKTOM MaHyBaHHS.
3a3HavaeTbCs, WO CyBeEpEHITET, TOOTO BEPXOBEHCTBO, abCOMIOTHICTb, MOCTINHICTb, €f-
HICTb, HE3amneXHiCTb, HEOOMEXEHICTb | HEMOAINbHICTb, € BNACTUBOCTAMU BUKITHOYHO Aep-
XaBHOI Bnagn, sika 3rypToBye Hapo4 Ha MEBHIN TepuTopil ANA AOCATHEHHS NEeBHOI Uini,
LLO MPU3BOAUTL OO0 YTBOPEHHS AepxkaBu. [MigkpecneHo, WO TiNbku Aepaea, CurnbHa y
BiNCbKOBOMY, NOMITUYHOMY Ta EKOHOMIYHOMY Mi1aHi, CMPOMOXHa 3abe3neunTu peanisaduito
iHTepeciB cycninbcTBa.

Kntoyosi cnoBa: Bnazga, A)kepeno Bnaau, Hapod, HapoAHWU CyBEPEHITET, CYBEPEHITET,
OEpPXaBHUIN CyBEPEHITET, AepxaBa, NpMpoAa, HacuNbLCTBO, cuna.

HocranoBka mnpobdaemu. KoHctuty- BJIaJIAPIOE HAPOJ, TO XTO € IIiJIBIaHUM?
mii 0araThbOX CydacHUX JIEp)KaB CTBEp- SIK i{yTh CIIPaBH y MOHAPXIYHHUX JepriKa-
JUKYIOTh, IO JDKEPENIOM BJIaJH € Hapol. Bax, Ji¢ KOpOJIi MpaBisiTh 32 0OXKECTBEH-
Pa3zom i3 THM BHHHUKAIOTh MUTAHHS: SIKIIO HUM TIpaBoM? K OyTH 13 KOJIOHIaJIbHUMHU
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i TOTaliTApHMMHU JIep)KaBaMU: HEBKE
i TaM Hapoxa, OynydW ySIpMIICHHUM, BcCe
OIIHO 3AJIMIIAETHCS JPKEPEIOM BIAIU 1
caM cebe TMPUTHOONIOE? SK CHIBBiIHO-
CSATBCS Te3a «HApPOJ — JPKEPEIo BIaIn» 3
IHIIMMY TTOJTITUKO-IIPABOBUMH KOHIISTIITi-
SIMH Ha KIITaJIT BYCHHS PO CyBEpPEHITET,
NPUPOIHE IPaBO 1 CYCHUIBHUI JOTOBIp?
tomro. OTXe, Te3a MPO HAPOJ AK JHKEPEIo
BIaAX € BEIbMH HEOJHO3HAYHOIO, IO 1
3YMOBJIIOE HEOOXIHICTh  JTOCIIKEHHS
3a3HaYCHOI IPOOIEMH.

AHaniz gociaimkeHb i myOJikaiii.
3aranom, JOCHTIDKyBaHid MpoOIeMaTHII
OyJ10 IPHUCBSTUEHO Tparli 6ararbox aBTOPiB,
30KpeMa, Takux sk: F0. bapabarn, f1. boris,
K. bonen, M. bBypomencrkuii, A. Komno-
niti, B. KomeitunkoB, H. KpecrtoBchbka,
b. Kyxra, C. Jlineupkuii, B. Maknakos,
H. Makiasemmi, JI. Mareesa, }O. Mipom-
Hruenko, 0. Ob6opotoB, A. OBYapeHKO,
O. Ipiemkina, 1. Crmigenko, B. Teminxo,
B. Tumomrenko, B. denopenko, A. LIBip-
kyH, I. lllepmeneBuy Ta iH.

@opMyJIIOBAHHSA  Iijed  CTaTTi.
Y Mexax Ii€i cTarTi MU IJIaHyEMO BHCBIT-
JINTA TIATaHHSA, SKUM e He OyJI0 TpH/Ii-
JIEHO JIOCUTh yBaru, 30KpeMa: a) OCMHC-
JIUTH TE3y TPO HAPOJ SK JHKEPEeo BIaau
Ta 3’dCyBaTd, YW BIJIOBila€ BOHA iii-
CHOCTi; 0) BHUSBHTH, IO X HACHPAaBIl €
JDKEpENIoOM BJIaJiv; B) BKa3aTH Ha peajbHi
MiIBaJIMHU  JEP’KaBHO-TIPABOBOTO OYTTS,
sIKi HEOOXiTHO TMPaBWJIBHO PO3YyMITH Ta
BpaxoByBaTH y CIpaBi Aep>KaBHOTO OyIiB-
HUIITBA Ta yIPaBIiHHS TOIIO.

Buknan ocHoBHoro marepiany. [nes
po Te, IO HApOA € JDKEPerIoM BiIaau
HaOyna momymsapHocTi micist dpaniry3b-
koi peomtortii 1789—-1799 pp. Tak, y ct. 3
Jexnapariii nmpaB JrOIUHY i TPOMaITHUHA
1789 p. BkazaHo, 110 «JI>KepeoM BCIKOTO
CyBEpEeHITeTy €, TI0 CyTi, Hapon. JKomHa
CYKYIIHICTP 0Ci0, )KOIHa OKpeMa ocoda He
MOXYTb 31 ICHIOBATH BIIa/Ty, KOTpa MPSIMO
He noxonuia Ou Bix Hapoay» [1, c. 135].

10. Bapabam 3a3nauae, mo «llomo-
JKCHHSI PO HAJCKHICTh BIIAAM HAPOAY
€ 3aCaJgHUYAM U BCIX MOXJIHMBHX 1IeH
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Ta KOHIIEHIIIA JEMOKparii, a ITeMOKparist
3aBKId OUTBIIOI ab0 MEHIIOI0 MIipOo
O3Ha4a€ HapoIOBIalAs, TOOTO BHU3HAHHS
CYBEPEHITETy Hapoxy Ta MOro y4acTb Y
MOJITHYHOMY XKUTTI» [2, ¢. 80].

Toxx He NWMBHO, IO i/Iei HAPOIAHOIO
CyBepeHiTeTy nepekouyBanu 3 Jlexna-
pamii 1789 p. mo KOHCTHTYIiH cydac-
HHUX JIEMOKpaTHYHUX AepxkaB. Tak, cT. 3
Koncturynii ®panuysskoi PecmyOmiku
1958 p. 3a3Hayae, MO «HALIOHAIBLHUUN
CYBEPCHITET HAaJIe)KUTh HApOJy, KOTpHI
3MIHCHIOE WOTO dYepe3 CBOIX IpeicTaB-
HUKIB 1 3a JIOTIOMOTOI0 pedepeHayMy.
’Komna vacTuHa Hapomy, *OIHA OKpema
0co0a He MOXXYTb IPUBIACHUTH 001 HOTO
saificaenss» [1, ¢. 106]. Ct. 1 Koncruty-
uii ITamiicekoi Pecy6miku 1947 p. Bka-
3y€, IO «CYBEPEHITET HAJICKUTh HAPOAY,
KOTpH 3[iHCHIOE 1OoTO y opmax i B
MeXax, YCTaHOBJIEHHX KOHCTHTYLi€0»
[1,c.243]. Y u. 2 ct. 1 Koncrutyuii Kopo-
nicTBa Icmawnis Big 27 rpymas 1978 p.
3a3HaueHO, M0 «HAI[IOHAILHUHN CyBepe-
HITET HAJIEKUTh ICTIAHCHKOMY HapOMy, BiJl
KOTPOTO TMOXOASTH TOBHOBAXEHHS JAEp-
skaBm» [1, ¢. 298]. ¥V u. 2 ct. 1 Koncrury-
uii I'penii Bix 9 uepBHs 1975 p. ckazaHo,
IO «HAPOJHWI CyBEPCHITET CTaHOBHUTH
OCHOBY IOJITHYHOTO pexXuMy» [1, c. 363].
BigmoBigro mo 4. 2 cr. 5 Konctutymii
VYkpainu Big 28 yepBHS 1996 p. «HOCiEM
CYBEPEHITETY 1 €TUHUM JKEPESIOM BIIAAN
B Ykpaini € Hapoa» [3].

3rinno 3 Pimennsm KoncTHTyiA-
Horo Cymy Ykpainu Bix 5 >xoBtHs 2005 p.
Ne 6-pm/2005 (cmpaBa mpo 3miliCHEHHS
Bnaau HaponoMm), «llomoxeHHS yYacTUHM
apyroi crarti 5 Koucrutymii Ykpainu
«HOCIEM CYBEPEHITETY 1 €TMTHUM JIXKESPETIOM
BJIaJ¥ B YKpaiHi € Hapo» Tpeba po3yMiTH
TaK, MO B YKpaiHi BCsS Blaja HAIEKUTbH
Haponosi. Brama Hapomy € mepBHHHOIO,
€IMHOIO 1 HEBIAUY)KYBaHOIO Ta 3IIHCHIO-
€TBCSl HAPOJOM LUISIXOM BLIBHOTO BOJIE-
BUSIBJICHHSI 4epe3 BHOOpH, pedepeHyM,
i GopMu Ge3mocepenHboi IeMOKpaTii
y TopsiiKy, BU3HaueHoMy KoHcTutyuiero
Ta 3aKOHaMHU YKpaiHH, yepe3 OpraHu Jep-
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aBHOI BJIaJ Ta OPraHd MiCLEBOTO CaMo-
BpSITyBaHHs, COPMOBaHI BIAMOBIIHO [0
Konctutytii Ta 3akoHiB Yipainw» [4].

Pazom i3 TMM € uyMMal0 HEOAHO3-
HAYHMX MOMEHTIB, IIOB’SI3aHUX 3 ife-
SMH HapomHOro cyBepeHitery. Tak,
0. MipouHn4yeHko BKasye, IO «B TEO-
pii KOHCTHTYLIHHOTO TpaBa JaBHO BXKE
TOYAThCS JUCKYCIlT MO0 PO3MEKYBAHHS
Jep>KaBHOTO, HApPOJHOTO Ta HAIlOHAIb-
HOTO CYBEpeHITeTiB. Y pycim IbOro
BU3HAUCHHS KaTeropii «HaliOHaJIbHUH
CYBEpEHITET» uepe3 KaTeropilo «Hapoa-
HUIl CYyBEpEHITET» BHIA€ThCS HEKOPEK-
THUMY [5, c. 34]. JlochmigHuK 3ayBaxye,
Hapoay BiJBOAWUTHCS HEIOCTATHE MicCIle
y KoHcTutytii Ta YuHHOMY 3aKOHOAAB-
cTB1 YKpaiHH, ajke HOBOOOpaHi HapoAaHi
nernytatu (cT. 79 Koncrturyuii) Ta HOBO-
obpanwmii [Ipesunent (ct. 104 Koncrury-
1ii) «IpucATaloTh Ha BIpHICTH YKpaiHiy,
a He «YKpaiHCRKOMY Hapoay», MpaBo-
Cyaas 3AIHCHIOETHCS «iMEHEM YKpaiHuy,
a He «iMeHeM YKpalHCBKOTO Hapoay», Ta i
OpraHu JIp>KaBH 37COLTBIIOTO JIFOTh «BiJ
IMEHI JIep>KaBm», a HE «IMEHEM HapOmIy»,
X04a HApOX TPOTONONIYETHCS «EAUHUM
JoKkepesoM Biagu» [5, ¢. 37-38]. 3aranom
ke, JNOCHIJHUK BKa3zye Ha HEOOXiTHICTh
«3MiHU Qinocodii BIagu», MO MOJIATAE Y
«TIepeBepTaHHi MipaMiu [IHHOCTEW: «He
JIONUHA JUIS JIEpXKaBHW, a JiepxaBa JUIs
moguHMY [5, c. 35].

B ropuanuniii miteparypi Takox iHKOITH
3a3HAYAETHCS, L0 KaTeropisl «HapOXHUH
CYBEPCHITET» «KHUBE CKOpillle K BiAIO-
BiJIHA KOHIIEIIis, i OCHOBHA ii CyTh MOJIS-
ra€ y BU3HAUEHHI MMepIIoKepera BIaam»
[6, c. 25]. IIpu ubOoMy BKazyeTbcs, 1O,
«Ha ’KaJlb, HAPOIHUH CyBEepEHITET CIpaBIi
Oy’K€ 4acTO CHPUIMAETHCS MOKH IO SIK
nexnapanis, Qikuis, yromis» [5, c. 34].

O. Ilpiemkina 3a3Havae, M0 «BU3HA-
HHS Hapoay KEpesioM BIAJH € BaXKIIH-
BOIO BiXOFO B TIOJITHYHIH iCTOpIT JIIOCTBA,
SKa BOJIONIE BEJIUKAM TyMaHiCTHYHUM
MOTEHIIaJIOM Ta Ma€ BOICTHHY pPEBOJIIO-
LiliHe 3HaYeHHs, 0O TIIBKK cCaM Hapo.
MOX€ BOJIOITH MPaBOM OyTH HANBHIIIM
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CyIZICI0 B TTUTAaHHSIX BT, BUPIMICHHI il
moni» [7, c. 180]. 3ayBaxkumo, 0 imes
HApOJIHOTO CYBEpeHiTeTy (K «Bixa B
NOJITUYHIN icTOpii JIIOACTBa») iCHyBaia
HE 3aBKIM, TOK BIACTHUBA JIUIIC IEBHOMY
ICTOpUYHOMY Tepiofy W y NEepCHeKTHBI
Moke OyTH 3a0yTa sIK Taka, o HE BUTPH-
Maja BHIIPOOYBaHHS 4YacoM 1 ITONITHKO-
NPaBOBHMH peaTisMU.

OxpeMi MOJIOAI TOCTIAHUKH, 30KpeMa
4. BoriB, HIMOBipHO, HATXHEHHI MOIiSIMH
2013-2014 pp., TPOMOHYIOTH «IOIO-
BaUTH (KOHCTHTYIiIO) 1€ OfHiEIO cTaT-
Tel0o abo TpUHANMHI KOHKPETHU3yBaTH
HasBHY IYHKTOM PO T€, IO NPUHLHUIH
moOy/IOBY JIepKaBH, SKi 3aKpiruieHi B CT. 1
KoHcTHTyLlii, € HENOpPYMIHUMH 1 TOMY
BCIM THM, XTO CHpoOy€e JIKBiAyBaTH IEH
KOHCTUTYIIHHUAN J1aJ, TPOMAaIsIHA YKpa-
{HM MalOTh NPAaBO YUHMUTH OIIp, AKIIO HE
MOXYTh OyTH BHKOPHCTaHIi iHII 3ac00m»
[8, c. 209]. [Ipote He cuix 3a0yBaTH, 1O
BINOBiMHO 70 cT. 36 KpumiHanibHOrO
KOZIeKCy 00’€KTOM HEOOXiZHOiI 000pOoHU
€ He TUTBKHM IpaBa Ta IHTEPECH 0CO0W,
ane i «CycCHiNbHI iHTEpecH» Ta «iHTep-
ecu nepxasuy» [9]. Toxx morpeba y 3anpo-
MOHOBAHIM JOCIIAHMUIICI0O HOPMI € cCIip-
How. Kpim Toro, sKIIo rpomaasHam Oyse
HaJlaHe MPaBO «IHHUTH OTIP» «yCIM THM,
XTO crpoOye IiKBiAyBaTu Iiell KOHCTH-
TYHiHHUA Jan», QakTudHo Oyne y3ako-
HEHO NpaBO Ha MOBCTAHHS, i MapriHajiu
OTPUMAIOTh TPABOBY MOXKJIMBICTH BYH-
HSTH 3JI0YMHH, TPUKPHBAIOYUCH KOHCTH-
TYLiHHO-I€MOKPaTUYHUM TIaciamy, IIo,
BJIacHE, 1 3apa3 CTAaHOBUTHb BEIIbMH Bia-
yyTHY mpobnemy. Tox nmpoOnemu cyBepe-
HITETY Hapoay MoTpeOyIOTh NOMIpKOBaHO1
OIIHKY ¥ aJICKBATHOTO CHPUHHATTS.

Sk Bimomo, ®paHITy3pKa PEBOIIOIIS
1789—-1799 pp. mMana cBOIMHU AYXOBHUMU
HAaTXHEHHUKaMH MUCIIUTEIB-IPOCBITHH-
KiB, sIKl y CBOiX mparsgx o0croroBain imei
OPUPOTHOTO TpaBa i CYCHIILHOTO AOTO-
Bopy. Toxk Te3y Hpo «HApoa — JHKEpesio
BJIQJIM» CITIJT PO3IVIAAATH Y KOHTEKCTI ITUX
TEOopiH, KOTpi /10 TOTO K OYyIIM TTOKIIaIeH] B
OCHOBY caMof iJiei TeMOKpaTii.
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3riiHO 3 TEOpi€l0 MPUPOIHOIO IpaBa,
JDKEPENIoM IpaBa € MpUpoAa, po3yM un bor
[10, c. 152, 155], TOOTO ax HisIK HE HAPO..
Came npupoaa TUKTy€e 00’ €KTHBHI 3aKOHH
CBITOOYZIOBH, SIKi MalOTh OyTH OCSTHYTI 3a
JOTIOMOTOI0 JIFOACEKOTO PO3YMY 1 JIOTI4HO
BifoOpakeHI Yy TIO3UTHBHHUX 3aKOHAX,
CTBOPEHHX 3aKOHOJIABIIEM.

3ayBakmmo, 1o y IlpeamOyni KoH-
CTUTYIIi YKpaiHW TaKoXX 3a3HAYAETHCH,
mo «BepxoBHa Paga Ykpainu... ycBimoM-
JIOIOYM BiJMOBIANBHICTE Tiepen borom,
BJIACHOIO COBICTIO, TIONIEPEIHIMH, HUHIIII-
HIM Ta TNPUANCIIHIMA TOKOJIHHIMH. ..
npuiiMae w0 Korncrutynito — OcHOBHUHN
3axkon Ykpaiam» [3]. ToOTo Bka3iBka Ha
Bora pgae migcraBu BBa)kaTd, 10 KoH-
crutyuis 1996 p. yxBamoanacs 3 ypaxy-
BaHHSIM MPUPOIHO-TIPABOBOI Teopii, AKa
BU3Hae bora omHNM i3 JpKepern npasa.

JloriyHMM TIPOTOBKEHHSAM TEOpii TIpH-
POIHOTO TIpaBa € BUYSHHS PO CYCHUTBHUAN
JIOTOBip, J0 pedi, HaJ3BHYAiHO MOIy-
JSIpHE 3 TOYKU 30py IE€MOKpaTHUYHOI ie-
osorii. Tak, BiIMOBIAHO 1O JOTOBIpPHOT
Teopii TMOXOIKEHHS JEpXKaBH Jiep)KaBa
BUHWKAE B PE3YNbTaTi YKIaICHHS CYCITiIh-
HOTO JIOTOBOPY, 32 SIKUM Hapo/| 3piKaeThCs
0e3MexxHOI CBOOOAM 1 YaCTHHH CBOIX
MpPUPOIHUX TpaB, ski, 3a T. [066com, y
JO/IEpP’)KaBHOMY CTaHi MOPOKYIOTh CIIPH-
YUHEHY JIIOACHKUMU HEIONIKaMH Ta €roi3-
MOM «BiifHY BCIX TIPOTH BCiX», Ta YTBOPIOE
JIeprKaBy 1 By, SKi MarOTh 3a0€3MeUnTH
HOpPMaJIbHI YMOBHU KHTTS, 30KpeMa MHUp,
0e3meKy, JMOCSITHEHHS 3araJlbHOro Onara
[11, c. 259-260]. Takum umHOM, TXKEpe-
JIOM BJaJ¥ CIIiJ BBOXKATH HE HApO, a Cyc-
MJTBHUHA TOTOBip, TOOTO YTOAy MPo oOMe-
YKESHHS CBOOOIH JIFOZICH, STKa POTUKTOBaHA
MPUPOIOI0, PO3YMOM Ta 00’ €KTHBHUMH
3aKOHAMH KOJIEKTUBHOTO Oy TTSI.

Crnig 3a3HauuTH, L0 JEPKABHOMY
OyTTIO BJIACTHBE BiJOKpEMJICHHS BJIaJH
Bil Hapoxy, Ha BiAMIHY BiJ TEPBICHO-
OOIIMHHOTO JIaay, e Bilaja Maja MoTec-
TapHUI XapakTep, HE BiJOKPEMITFOBAJIACS
BiJl CyCHiIbCTBa 1 3/iliCHIOBasacsi BCiMa
tioro winenamu [10, c. 28-30; 12, c. 6-18].
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OTXe, SKIIO BBa)KaTH HAPOX JKEPEIOM
BJIAJ¥ 1 HAJaTH MPaBO MPaBUTH BCIM, TO
Toni He Oylme MpaBHUTH HIXTO, 1 CYCIiIb-
CTBO PHU3UKY€ CKOTHUTHCS JIO AONCpPXKaB-
HOTO CTaHy BiHM BCiX mpoTH Bcix. Tox
HaJAUICHHS BJIAJ0I0 BCIX (DaKTUYHO CyIep-
€UHTh iei CyCHIBPHOTO IOTOBOPY Ta W
caMiif Iep>KaBHOCTI.

3ayBa)KUMO, IO HABITh SIKIIO BiTiHTH
BiJl BJIACTUBUX JEMOKpATW4Hil imeomnorii
BUEHb NPO CYCHIJIbHUK JOTOBIp 1 MpH-
pO/IHE TpaBo, ¥ PO3MISTHYTH, HATIPUKIIA],
1HIIT Teopii MOXOMKEHHS IepKaBH 1 ITpaBa,
TO 10OAYMMO, L0 AKEPEJIOM BIIAH € BCE,
110 3aBrOJTHO, ajle TibKK He Hapoxa — bor
(TeonoriuHa Teopist), OaTbKiBcbKa Biaaa
(matpiapxanbHa Teopisl), MPUPOIHO-KIIi-
MaTtu4Hi yMoBH (Teopisi reorpadivHOro
JNETEPMIiHI3MY),  HAaCHILCTBO  (Teopis
HAacHUJIbCTBA), IPUBAaTHA BJIACHICTH Ta KJa-
COBE poO3LIapyBaHHA (KJIacoBO-MaTepia-
JCTUYHA Teopisi), TOAChKA MCUXiKa (TICH-
xoJioriuHa teopis) [10, c. 31-37] Tomio.

VY 1bOMYy KOHTEKCTI TOCTA€ THTaHHS:
o X SBIIIE CO00I0 HApOA 3 IMOJITHIHOL
TOYKH 30py, TUM Oinmbire, mo 3 Hosoro
Yyacy HaHye ifies HauiOHaJbHOI JIepKaBU
SIK yOCOOJICHHSI HAPOIHOTO CYBEPEHITETY 1
BOJIi HAPOJY JI0 BIIACHOT JIEPKAaBHOCTI?

3ayBakMO, IO OUIBIICTH JCpiKaB,
aki y XVII-XVIII ct. cramm BBaxkarucs
HalllOHAJIbHUMH, iCHYBaJIM O TOTO YIPO-
JIOBX 0ararboX CTONITH 1 OyJU 3aCHOBaHi
HIISIXOM HACHIIBCTBA: BapBapH 3aBOIOBAIN
teputopii Pumcrkoi iMnepii HanepemonHi
TeMHHNX BIKIB Ta YTBOPWJIM YAMAJIO T.3B.
«BapBAPCHKUX KOPOJIBCTBY, 3 SKUX MOTIM
MOCTaIN €BPOIEHCHKI Ta 1HII Jep)KaBu;
HOpMaHM 3aBotoBanu AHMIO B XI cT.; a
kHa3b Oner y IX ct. — KuiB Ta 3acHyBaB
nepkaBy Pyce. I1i3Hime ogHi 3aBOMOBHUKH
3MIHIOBAIM IHIHUX (010 YKPaiHCHKUX
3eMeNb, HaNpHKJIAA, MOHIOJM, JIMTOBII,
MOJISIKK, MOCKOBITH TOILO), OJHAK JKe-
peioM Biaayl 3aBKIM BUCTYIMAJI0 HACHIIb-
CTBO (X04a i pobuiucs cipodu oOTpyHTY-
BaTy 00XKECTBEHHE IIOXOAKEHHS BIIA/N).

BpaxoBytoun, mo OibIIiCcTh Cy4acHUX
JepKaB MalOTh JOBOJIi BEJIUKY TEPUTOPIIO

exAeH eHoBRAD XB WEILBHOINAWNWOHOY
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1 HaCEJICHHS, CIIiJl CKa3aTH, 1[0 IIUM BOHHU
3aBIAYYIOTh 3JCOUIBIION0 CepeIHbOBIY-
HUM 3aBOHOBHHMKAM 1 KOPOJISIM, SIKi LILISA-
XOM HAaCHJIbCTBA YTBEPAMIIN CBOIO BIAAY
Ha TIEBHIM TEpUTOPii IIOA0 MEBHUX ILIE-
MEH, SIKi MOTIM YIPOIOBX KiJIBKOX CTO-
JIiTh, TIPOBENICHUX IIiJ] OJHUM CKIIIETPOM,
3IUITUCS] B OZIMH HAPOI.

1O. O6oporos Haroso1IYE, IO AEPIKaBi
MO’ke OyTH BIIAaCTHBA Taka Ba)KJINBa (yHK-
IIis, K CTBOPEHHS HaIllil, BUPAa3HUKOM W
YOCOOJICHHSIM SIKOi BOHA € CTIPaB[i, pajiie
nepkaBa (opMye Hapol, a HEe HaBIAaKH,
a/pKe caMe BOHA CHpHUSE€ TapMOHi3amii
iHTepeciB, CTUMYJIIOBAaHHIO 00’ €THAHHS i
nmo3piBanHsa Hapomis [13, c. 10].

Takum 4MHOM, KJTaCHYHA Tpiaja aTpu-
OyTiB Jep:KaBU — HApoOll, TEPUTOPIs, CyBe-
penna Bmama [10, c. 50] — Bkazye, mio
JUTSL TOTO, a0W TIEBHUU HApOJ HA TIEBHIM
TepuTOpii MaB JepKaBHY OpraHi3aIiio,
HeoOXigHa CyBepeHHa BIaaa, 5Ka, SK
CBIJTYUTH iCTOPIs, 32BN TPUMAETHCA Ha
HacwiIbCTBI. [ligkpecaumo, 1o y nepion
Jep>KaBOTBOPEHHSI MPaBUTENb 4acTo OyB
Yy)KO3eMIIEM CTOCOBHO CBOiX TMiJJIaHUX
(Bikiaru B HopMaHii, HopMaHu B AHITI],
Bapsru Ha Pyci, eBpomneiicbki MOHapXu —
y KOJIOHIaNbHUX KpaiHax TowI0), TOOTO He
OyB CTaBICHUKOM HapOy.

VY 11bOMy KOHTEKCTi JOPEYHO HABECTH
IYMKY T€HIaJbHOTO KJIacHKa enoxu Pene-
cancy Hikkomo MakiaBemri: «BiiicbkoBe
MHUCTEITBO HAJiIEHE TaKOK CHIIOI, IO
Ja€ 3MOTy HE IMIIe YTPUMAaTH BIAAy
TOMY, XTO HapOJKEHUHN JEepiKaBLEM, alle
1 3000yTH BNaxy TOMY, XTO HapOAMBCS
MIPOCTUM CMEPTHUM... HexTyBaHHS UM
MHUCTEIITBOM € TOJOBHOI IPUYHHOIO
BTpaTH BIAJH, TOJi SK BOJIOIIHHS HUM €
TOJIOBHOK) TPUYUHOKO 3100yTTS BIIAIM»
[14, c. 87].

OTxe, HacIpaB/li TOJIOBHUM (DakTOpOM
JIEpKaBOTBOPEHHS € CYBEpEeHHa BIafa, a
i mKepenom — cuna. Toit ¢akT, mo Hapon
0e3 cyBepeHHOI BIagu HE TOPOIKYE
JepKaBy, 3acBiguye, IO HAPOA € JIMIIe
MACHBHOIO MAacol0, MHOXWHOIO JIONEH,
SKUMH YIPaBISIOTh, U aX HISK HE JDKe-
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penoM Biaau. Hapox He mMae 9iTKoi 1moTi-
THYHOI BOJI, IPO IO CBigYaTh iCTOTHI
KOJIMBaHHS TPOMAJICHKOI AYMKH, HETIepe/I-
0adyBaHICTb pe3yJIbTaTiB BUOOPiB, MPOTH-
JeKH] OakaHHsI PI3HUX COLIaTbHHUX TPYII
(manpukian, Cxin i 3axin B Ykpaini, Bai-
nmoHm 1 ¢maMaHmi y benbrii, karamoHIi
i 0acku B Icmanii, mornanani y Benwkiit
BpuTanii Tomo), 1o 3a BiJICyTHOCTI CHITb-
HOI LEHTPaJIbHOI BIaJH MOXE MPUBECTH
JeprKaBy A0 po3may.

Kpim Toro, CyTHICTh «HApPOAOBIAIIS
HaWKpale BUSBISIETHCSA 32 YMOBH ITOCHTA-
OneHHsI Jiep)KaBHOI BIaAW, HANPHUKIAL,
3a yaciB peBOJIOLIN, MOBCTaHb, I'poMa-
ISHCBKHX BOEH TOIIO, KOJNH «BEJHKa
peBOIIOLIIHA i7ies’» Y BUKOHAHHI Hapoy,
HATXHEHHOTO VSBJICHHSIM TIpO Te, WIO
came BiH € JDKepeloM BJajH, a, 3HAYNTh,
MOX€E POOHWTH BCE, IO 3aBTOJHO, IpakK-
TUYHO HEMHUHYYE peajizyeTbca y ¢opmi
HOrpOMiB, mignainiB, po30oiB, rpabexis,
po3npas i camocyais. [lpu 1poMy Kasro-
TITHICTH JEePKAaBOTBOPUUX TOTYT HAPOIY
YyIOBO JEMOHCTPYE Te€, 4YOro Hapon
3a3BUYall JOCATAE y PE3yNbTari PeBOIIO-
Liii: Tepop, po3pyxa, 3yOOXKiHHs, roJof,
rpOMaJITHChKA BiliHA, IHO3EMHA IHTEPBEH-
1is1, BTpara Jep>kKaBHUX TEPUTOPIH Ta MpH-
Xi7 1o Biaau abo THpaHiB, ab0 MIpaBUTE-
JiB i3 CYMHIBHOIO pemyTariero. ['amaemo,
mo mnpukiaau OpaHIy3pKOi PEBOIIOIIT
1789—-1799 pp., pOCIHCBKUX PEBOMIOIII
ta ['pomansucekoi BitiHu 1917-1921 pp.,
I'pomansucrkoi Bitinu B JIiBii 2011 p., ['po-
MaJsTHCBKO1 BiiHM B Cupii, «PeBomrormii
I'igrocTi» 2013-2014 pp. Ta iH. y UbOMY
KOHTEKCTI € JOCUTh KPACHOMOBHHMH.

3ayBakuMo, IO JiepkaBa Oyia yTBO-
peHa anst Toro, abW 3TypTyBaTH IONEH
HABKOJIO TIEBHOI BaXKJIMBOI ifei Ta opra-
HI3yBaTH iX 3a IOTIOMOTOIO YIIpaBIiHHS,
3aKOHIB 1 IPUMYCY IJISI CYCIIUITEHO KOPHC-
HOi, a HE JEeCTPYKTUBHOI isSUTBHOCTI.
Hapon, TakuM 4YuHOM, € JDKEpeiIoM He
BIaau, a Oe3mymHOi rpy0oi cumin, sKa
JIETKO MIAMAETHCSA PI3HUM MAaHITYIISAIISIM
Ta IHCHHYAIliSM, 3 KOO, OJHAK, 3MYyIIEHI
paxyBaTuCs HaBiTh TUPAHU (SKIO BOHU HE



KoncrutyniitHo-npaBoBi akagemiuni ctyzii Ne 2/2019

X04yTh, 100 iXHil pexxuM Oys10 IOBAIEHO
CIPUTHUMH iHTpuranamu). [lpu oMy
AKOM HApOJI CIIpaB/i OyB JKEpeoM BIaIH,
BOJIOZIB HAPOTHUM CYBEPEHITETOM, TOOTO
BEPXOBHOIO BJIAJIOI0, TOMI, 3HAYUTH, CaMe
BiH MaB OM BIiAMOBIJaTH 32 KPHBaBi 3710-
YUHH JKOPCTOKHUX THUPaHIB, SKIIO Ti Ha
kmrant [imiepa mpudnmM 10 Biagyd y
3aKOHHHMH CTOCIO JIEMOKpaTHYHUM MLUIA-
XOM. AOCYpIHICTh HaBEACHOI JYMKH BKa-
3y€, 110 HAPOJ] HE € IHKEPEJIOM BIIAJIN.

OnoHEHTH, MOXIUBO, 3Trajal0Th, IO
y OUIBIIOCTI CyYacHHX JepKaB Hapox
obupae Biaay. Ha ne mMu Biamosimo, 10
y MOHapXisix, HarpukIiaz, y Bemukiit bpu-
TaHii, MoHapxa i [lajary mopaiB HixTO He
obupae, i Jonamo, o y 6araroMiabHoHHI
JepkaBi OUIBILICTH TPOMaisSH OCOOHCTO
HE 3HAOMI 3 KaHAMJaTaMH, TOX BHOOPIT
€ o0’ektoM MaHimymsanii 3 0oky 3MI,
iMimkMelikepiB, PR-MeHemkepiB i iHO-
3eMHHX CIIEICITYKO0, K TPO 1€ CBimJarh
YYTKH IIOJ0 OCTaHHIX MPE3UICHTCHKUX
BuOopiB y CIIA. Takox ciix mam’statu
i cnosa, mpurmcysani M. Craminy: «He
Ba)XXJIMBO, SK TOJIOCYIOTh, BKJIMUBO SIK
paxyroTe» [15].

Hamri omoHeHTH, MOXIIMBO, 3rajaroTh
PO «HAPOIHUH CYBEPEHITET» SK OAHH 3
MIPUHIIMIIIB TIPaBa, 110 O3HAYa€ «BU3HA-
HHsI HApOAY €IMHUM JDKEPEIOM BIaIH B
JepKaBi Ta WOTO BUKJIFOYHOTO TpaBa Ha
3MiHy KOHCTUTYyIiiiHOTO jamy» [16]. Ha
[le MH BiJIIOBIMO, IO TOHATTS «CyBepe-
HITET» MEePEeKIANAEThCs 3 (PAHITY3bKOI SIK
«BepxoBHa Biaga» [17, c. 427], i roBoputu
PO HBOTO 3a YaciB ¢eopaniamMmy 4u adbco-
motusMy (mo kiamsg XVIII cr.) Hekopek-
THO, TaK CaMo fIK i IIIOJI0 CYYacHHUX aBTO-
pUTapHUX 1 MOHAPXIYHHUX JepxkaB. OTxe,
CYBEpEHITET HapoAy € BiSHHAM 4acy W
1ICOJIOTIYHUM KJIIIE, a HE SBHIIEM, IO
IMAHEHTHO BJIACTHUBE JEPKaBi.

HatomicTh ciif 3ragatH, 110 HOHSTTS
«cyBepeHiTeT» Oyrno po3poOieHe Ta BBe-
JIeHe B o0ir 3a nBa cromitra ao Dpan-
Iy3bKOi PEBONIOIII Yy Tpali BUIATHOIO
(paniy3pkoro muciurenst XVI cr. XKana
bonena «lllicth KHUT TPO peCIyOTiKy»
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(1576 p.). XK. bonen TirymauuTh cyBepe-
HITET SIK BEPXOBHY, a0COJIIOTHY, IIOCTIHHY,
€IMHY 1 HETONIbHY BIaJy, IO BIACTHUBA
HE 0COOHMCTOCTI (MOXKHOBIIAIIIO YH (eo-
nainy), a aepxasi [18, c. 110]. BpaxoBy-
1049H, IO TIOHATTS «CYBEPEHITET» € TOXia-
HUAM BiJl TIOHATTS «CYBEpeH» (IIPaBUTEIb,
oco0a, o BOJIOIE BEPXOBHOIO BIIAJION0),
OYEBU/IHO, II0 TAKUM YHHOM MHCIHUTEIh
MiKPECIIOE 3HAYCHHSI MOHApXa K [JIaBU
JICpKaBu, SKUA Mae TMOIIUPUTUH CBOIO
BJaJly Ha BCIO JIEpP)KaBy, IPUIIUHUTH CBa-
BOJIFO OKpeMHX (peofaltiB, IIEpPKBU Ta mmap-
Till 1 MMOKJTacTH Kpall po3dpary Ta Xaocy
OpaToBOMBYMX pEJIIriHHUX BiliH, Cy4acHH-
KOM SIKHX BiH OYB.

K. Bonen oOrpyHTyBaB i1ei cyBepeH-
HO{ Jiep»aBH, IHTEPECH SIKOi CTOSITh TTOHA]
yce, a Blaja € HEe3MIHHOI0 Ta Oe3Mex-
HOIO (BOHa OOMEXYeThcs Xiba 1m0 Ooxe-
CTBEHHHMH 1 TIPUPOIHUMHU 3aKOHAMH)
[19, c. 107]. 3a BueHHSIM KJIacHKa, CyBepe-
HITET, SIK OCHOBHA O3HAKa JIep>KaBH, BU3HA-
YaeThCA K «a0CONMI0THA 1 IOCTiHHA BiIaja
JIEpXKaBU», «BENAY», «HAWBWINA BiIaja
posnopsamxarucs» [20, c. 689—695].

Inei XK. bonena namani Oynu po3BUHYTI
I. IepuieHeBuueM, KU 3a3Haydae, MO
«CaMOCTIHHICTh JEPXKABHOI BIIaJH, KOO
BOHA BIJPI3HAETHCS BiJ IHIIUX BIIAI, Yy
CBOEMY DPO3KPHUTTI JIEMOHCTPYE BIACTH-
BOCTI nepkaBHOi Biamu. CaMOCTIHHICTh
XapaKkTepU3ye JepKaBHY BIay sSK He3a-
JIKHY, BUIILY, HEOOMEKEHY 1 HEMIOAITTbHY»
[21, c. 214]. HezanexHicTe BH3HAYa€e
TIOJIO’KEHHS TEBHOI IEP/KaBHOIL BIaJu CTO-
COBHO Oy/Ib-AKO1 1HIIIOT JIep>KaBHOT BIIa Iu.
«HesanexHa 330BHI, JepkaBHa Blaia €
BUILIOI0 200 BEpXOBHOIO BcepenuHi. Brana
MOKe OyTH BH3HaHA CaMOCTIMHOIO, SIKIIIO
B MeXax Tiel )X TepuTOopil HEemMa Biajwy,
110 CTOITh BHUIIE HEi... SIKIIO JepKaBHA
BJIaJla € BHUIIOIO, TO BCl 1HII BJIaJH, IO
OiIOTh Ha TiH XKe TEepHUTOpii, 3yMOBIIIO-
IOThCSl HEIO, MAIOTh MOXIJIHUN XapakTep»
[21, c. 214-215]. 3 BepxoBEHCTBa BIIAIU
BUIUIMBAE Taka il SKICTb — HeoOMexe-
HicTh. JlepkaBHa BiIajia € HEOOMEKEHOTO,
OCKIJIBKH Y TIPOTHUJIS)KHOMY BHUIIAJIKy BOHA

exAeH eHoBRAD XB WEILBHOINAWNWOHOY
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Oyna 6 oOMexeHa BIIaJIor0, 10 CTOITh HaJl
HEIO, 1, BIAMOBIIHO, BOHA He Oyia 6 Bepxo-
BHOIO. «Bepx0OBHICTh 1 HEOOMEKEHICTh —
BJIACTUBOCTI, TICHO IOB’A3aHl oOmHa 3
onHowo» [21, c. 217]. HacTynHOO BaxKiu-
BOIO PHUCOIO JI€PKABHOI BIaJH € Ii HEIo-
IiMbHICTh: «OCKUIBKY JIep>KaBHA BIaJia €
BMILIOIO BIIAJ00, TO, OYEBUIHO, 11O BOHA
€IMHA: JBOX BHUIIMX BJIaJ HE MOXe OyTH.
3 IBOTO BHSABIIAETHCS HOBA BIIACTHUBICTH
JepKaBHOI BIIaIX — 11 HETOALIBHICTB. [lep-
JKaBHA BJaJla 3aBK/IHM OTHA, 1 10 CYTi CBOIH
HE MOXE NPUIYCTUTH KOHKYPEHLIi 1HIIOi
TaKoi ’K BJaJX CTOCOBHO THX K€ 0Ci0, Ha
mpocTopi Ti€el x Teputopii» [21, c. 220].
VY pa3i IpoTHCTOSHHS Biaj IEBHA OXHA
Biasa OOOB’SI3KOBO Ma€ TMiJIKOPUTH BCi
1HIII, aJKe «SIKIIO BinOymeThCcs MiACHUI
MOJIIT BJIAJI, TO €AHICTh JEPKABU HE MOXKE
OyTu 30epexena» [21, c. 220-221].

OTxe, CyBepeHITET — II¢ BEpPXOBHA,
a0COITFOTHA, MOCTIMHA, €AMHA, HE3aJIe)KHA,
HeoOMe)XeHa 1 HeENMoAlabHAa BiIaga, IIo
HAJICKUTh JICPKaBI.

CBoero ueproro Hapog — Iie Oarato-
MIJIBHOHHUI KOJIEKTHB, II0 MA€ PO3MUTY
BOJIFO, 9acTO TIPOTHJICKHI 1 B3a€MOBH-
KITFOYHI TTOTIISIH, 1 IKUH Ma€e TAKOPATHCS
HasBHUM 3aKOHaM, yXBaJCHHM BIAJIOI0,
sIKa SIKpa3 ¥ yTpUMYy€e Hapoj Y TOKOpi Ta
NPUAYUIYE BiIIEHTPOBI CEMapaTUCTCHKI
TEHJICHIIIi YM 3JIOYWHHI TOCSTaHHS OKpe-
MHX 0Ci0 Ta rpyr. TakuMm YHHOM, Hapom
HE ITiIXOJUTh Ha POJIb CYBEPEHa, OCKITbKU
MpsIMO 4H TTOOIXKHO HE BIAMOBIZA€ TaKUM
BJIACTHUBOCTSIM CYBEpPEHITETY, K €IHICTbH
1 HEMOMUIbHICTh (JItONel OaraTo, BOHH
MarOTh Pi3HI TOIIAAM Ha MUIAX PO3BH-
TKy JIepXaBH), HE3aJIEKHICTh, HEoOMe-
KEHICTh, BEPXOBEHCTBO, a0COJIOTHICTh
(JTroM TAKOPSFOTHCS 3aKOHAM 1 BIIaIi).

Pasowm i3 Tum ciri sragary, mo y Hosit-
HI Yac 0 KJIaCHYHOI Tpiafu aTpuOyTiB
Jiep>KaBy — HAPOLY, TEPUTOPIi, CyBepeHHOT
BJIa/I — IOAAJIACS YeTBepTa O3HAKA — MiXK-
HapoJIHE BU3HAHHS a00 MOXKIJIMBICTH BCTY-
MaTH y BIIHOCWHM 3 IHIIUMU JepKaBaMu
[22,c.74; 23, c. 33]. TakuM YHHOM, HaBITh
AKOM HApoJ MaB HApOTHHUI CyBEpEeHITET
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caM (haKT iCHyBaHHS JEpKaBU 3aJICKHUTH
BiJl 30BHIITHBOTO (hakTopa — ii BU3HAHHS 3
Ooky iHmmx gepxas. OTxe, Nule HasiBHI
JIEp’KaBU MaloTh BIIAAy BUPINIYBaTH, Yd
BBaKaTU TICBHE YTBOPCHHS CYBEPECHHOO
JIep’KaBoro, 4 Hi. TakuM YHHOM, TMij-
KPECINMO, IO CYBEpPEHITET — 1€ BIACTH-
BICTh JIep>KaBH, ITIO ITIJIKOM 3aJIC)KHUTh BiJ
Hel caMoi Ta BiJ IHIIUX JepkaB (a He Bif
HApPOJLy YU HAPOJIIB).

3ayBakKuMO TPH 1IIbOMY, 1[0 JAJIEKO HE
KOKEH Hapoj € Cy0’€KTOM MiXKHAPOIHOTO
TIpaBa: MD>KHAPOIHOIO IIPaBOCY0’ €KTHICTIO
BOJIOMIIOTh JIMIIE T.3B. «HAIil, IO
ooprotbes» [22, ¢. 90-95; 23, c. 39-40], i
TO JIWIIIE 3 TIEI0 MEPCIEKTUBOIO, MO y pasi
MIEPEeMOTH Y 11 60poThO1 Oye yTBOPEHO
JIEpIKaBy, sSika Oy/Je BU3HaHa MIKHAPOIAHOIO
CHTBHOTOIO — HASTBHUMH JIepKaBaMH.

3a3HaynMo, IO, TOMpPH 3aJEKIapo-
BaHuil y cr. 2 Craryry OOH npunmun
CYBEpPEHHOI PIBHOCTI JiepxkaB [24], He BCi
BOHHU MalOTh OJTHAKOBUM BILJIMB, 3ragaliMo,
HaIpUKIaa, TPHUBLIE] MOCTIHHUX YIICHIB
Panu besneku OOH.

Crnig pomat, IO HUHI JepKaBHUMA
CYBEpEHITET € He abCOIIOTHUM, a BiHOC-
HUM. [Iprdomy Hioro oOCsIT i 3MICT MOXYTh
CYTTEBO 3MIHIOBATUCS 3aJIS)KHO BiJ TOTO,
Y € JepKaBa HEe3aIeKHOI0 Y MIKHAPO/-
HUX BiJIHOCHMHAX, YM € BOHA CKJIaTHUKOM
OLIBII BETTMKOTO JEPXKABHOTO YTBOPEHHS
(denepamii, xoHpeneparii), Y1 € BOHA
YICHOM TEBHOTO MIDKJIEPKABHOTO COO3Y
[25,c. 117].

Ilpu upomy B. MakinakoB BKazye
Ha TOH (akT, MO y CYYacHOCTI pO3BH-
TOK MDKHAPOIHUX BiTHOCHH CHPUYHHSE
OOMEXEHHsSI JICP)KaBHOTO CyBEpEHITETY
Ha KOPUCTh MIKHAPOJHUX CITIBTOBAPHCTB
[1, V] Ta «MOXIIHBICTh YCTYIIKH AeprKaB-
HOTO CYBEPCHITETY HaIHAIliOHAILHUM
opranam» [1, XIII ]. Tak, ana npuknagy
3a3HaYMMO, [0 Ha MOXIIMBICTH OOMeE-
JKCHHSI CyBEpeHiTeTy BkazaHo y IIpeam-
oyni Konctutyiii ®@panirii Bijg 27 »KOBTHS
1946 p. [1, c. 139], ct. 11 Koncrurymii
Itamii [1, c. 245], 1. 3 ct. 28 KoncTutymii
I'penii [1, c. 378] Tomro.
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3ayBa)kuMo, IO III€ TIpIIOI0 € CHUTYya-
Lisi i3 CyBEpeHITeTOM CIIaOKHMX JepiKaB,
SIKI CYTTEBO 3aJIeXKaTh BiJ] IHO3EMHHUX Kpe-
JIUTIB, MDKHAPOIHUX yTOI Ta OOMEXEHD,
SIKHM CHJIBHI JIEP>KaBU HaB’SI3yIOTH CBOIO
BOJIIO Y BHUIVISAI MIKHapOIHOTO INpaBa,
i sKi yacTo B3araii nepeOyBalOTh Mix
30BHIIIHIM ympaBiuiHHAM. Tox 3po3y-
MLJTO, IIIO HAPOIHU CIAOKUX JEP’KaB MAIOTh
MiHIMQJIBHWH BIUTAB Ha JKUTTS BCEPEIMHI
cBO€i KkpaiHu (0OCOONMBO KOJNHM peasibHa
BJaJa B Hil HAJIEXKHUTh IUTyTOKpaTam, OIi-
rapxam i KJIENTOKpaTam), HE KaXy4d BiKe
npo BcecBir.

TakuM 9uHOM, HUHI JuIIe ePeKTUBHA
i CHIIbHA Jep>KaBHA BJana, IO i€ y Bifl-
MOBIAHOCTI 710 HAIIOHAIEHUX 1HTEPECIB,
CIPOMOXXHA MPOTHUMIISTH JECTPYKTUBHUM
30BHIIIHIM 1 BHYTpPIIIHIM YUHHUKAM Ta
3a0€3MEYUTH IHTEPECH CYCITLIBCTRA.

OTxe, TiACYMOBYIOUH BUKJIAICHE, CITi]T
3pOoOUTH TaKi BUCHOBKH:

1. Teza mpo Te, IO «HAPOL € JIKEpe-
JIOM BIaAW» € BEJIbMH AMCKYCIHHOIO Ta
OLTBIIIOIO MIPOO SBTISIE COOOIO HE KOHCTA-
Talio GakTy Yd JeKIaparlito, a i1eoorii-
HHU TITaMI TIeMOKpaTii.

2. PeanpHMM mKepenoM BIaad CIiJ
BBaXaTH TpPHUPOAY (00 €KTUBHI 3aKOHH
CBITOOYZIOBH), SiKa Aapye pPO3yM Ta CHIY,
HEOOXIHI JUIsl OpraHi3alii AepKaBu, HOpP-
Mamizallii CIIBXUTTS JIIoJeH, 3a0e3me-
YEeHHSI TOPSAIKY 1 J0OpoOyTYy.

3. T'omoBHUM (haKTOPOM, IO TIOPOIIKYE
JeprkaBy Ta 3abesmeuye ii moxanplie icHy-
BaHHs, € CyBepEHHA BJaja, IO BOJIOJIE
JIOCTATHIM piBHEM €(EKTUBHOCTI.

4. Hacnpasmi, BIaga TPUMAaeThCS Ha
CIJII Ta BIJICYTHOCTI OMOpY TMiABIATHUX
BHACJIIIOK HOTO MPUAYIICHHS Y YCBiIOM-
JICHHS! HUMH TOTO (paKTy, 10 BUTOJA Bix
MOBaJICHHS HasIBHOI Bau OyJie HENmporo-
PIIHO MaJIOI0 TIOPIBHSHO 31 KOO0, SIKa
UM MOKe OyTH CIIpUYMHEHa.

5. 3a gepxaBHOrOo OYTTS, HAa BiOMIiHY
BiJl MEPBICHOOOUIMHHOTO JIaay, Blaaa €
BIJIOKPEMJICHOIO BiJl HAPOAY 1 B iieali mae
(dbopmyBaTuCst Ha apUCTOKPATHYHO-MEPH-
TOKpaTU4HUX 3acanax. HaxineHHs Hapoxy
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BCIEI0 TIOBHOTOIO BJIaJ HE TIJILKU CyIe-
PEYNTDH JIOTIII yTBOPEHHS HEprKaBU SK
IHCTpYMEHTy 3a0e3mnedeHHs 100poOyTy,
ane W MO)XKe CTBOPIOBAaTH 3arpo3y MOBEp-
HEHHS JI0 Xa0Cy J0JepPKaBHOTO CTaHYy.

6. Hapon € MHOXXHUHOIO JIFONEH, SIKIMHU
VIPaBIAIOTh, 1 SIKI JIETKO TIiAMAOTHCS
MaHIMyIALii, TOX pealbHe HaJIIEHHS
HapoIy BJAJOI0 IpHU3BENE N0 1 PO3Io-
POLICHHS, HEBU3HAYCHOCTI MOJITUYHOI
BOJI, HEKOMIIETEHTHOCTI Ta HEMOXKIH-
BOCTI 3/1iIHCHEHHS YIIPaBIiHHSI, a TOMY JIO
mocnabIeHHS TepKaBH.

7. CyBepeHiTeT, TOOTO BEpXOBEHCTBO,
a0CONIOTHICT, IOCTIHHICTh, €IHICTh,
HE3aJeXKHICTh, HEOOMEKEHICTh 1 HEIo-
JIIBHICTh € BJIACTUBOCTSMHU BHUKJIFOYHO
JiepKaBHOI BIal, sIKa sSIKpa3 1 3TypTOBYE
Hapoj Ha TEBHIN TepuTopii IS HOCAT-
HEHHs TEeBHOI I[iJli, IO TPU3BOIUTH JIO
YTBOPEHHS JCPKaBH.

8. Came gepkaBa € OCHOBHUM
Cy0’€KTOM MIDKHApPOJHOTO TMpaBa, Mpea-
CTaBIII€ HApOJ Ha MDKHAPOAHIN apeHi, i
came Bij ii BU3HaHHS 3 OOKYy 1HIIUX Aep-
JKaB 3aJICXKUTH 11 ICHYBaHHSI; TOX HapOI SIK
TaKWii € JIuie 00’ €KTOM, a He Cy0 €KTOM
JIep’KaBHOI Ta MI>KHAPOIHOT MOITUKH.

9. CwibHI Jep)KaBu JJIs 3aJI0BOJICHHS
CBOIX IMITEPCHKHX I1HTEPECIB CIPUUNHS-
I0Th iICTOTHHH THCK Ha CIIaOKi JiepKaBH, y
T.4. IUIIXOM BUKOPUCTAHHS MIXKHAPOIHOTO
npaBa Ta HaB’SI3yBaHHSA PI3HOMAHITHUX
3aBiZIOMO HEC()CKTHMBHUX CKOHOMIYHHMX
Ta TOJITHKO-TIPAaBOBHUX Moxeined. Tomy 3
METOI0 CaM030epeKeHHsI Ta 3a0e3ICUCHHS
IHTEepeCiB CyCIiJIbCTBA JIepKaBa Mae OyTH
CHJIbHOIO B E€KOHOMIYHOMY, BiHCHKOBOMY
Ta MOJNITMYHOMY IUIAHI, JIISI YOTO Pi3HO-
MaHITHI MOJJHI Cy4acHi HaBifOBaHHSI MAIOTh
TiIaBaTHCS KPUTHYHIHM OITIHIITI.

IlepcneKTHBHUM HANPSIMOM TIOAAITh-
1101 pO3pOOKH BiIMOBITHOT TPOOIEeMaTHKH
€ BHSBJICHHSI OCHOBHUX 3acajl TapMOHIH-
HOTO TIOEJHAHHS peami3alii OCHOBHHUX
CTpaBeIUIMBUX TPaB HApPOmy 3 e(EeKTHB-
HOIO YTPAaBIiHCHKOIO MiSUTBHICTIO Jep-
JKaBHOI BIIaJM y KOHTEKCTiI BHYTPIMIHBOT i
30BHIITHBOI IO THKH.
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The article critically evaluates the thesis, that the people are the source of power.
Authors discuss the questions: if the people rule the state, who is the subordinate? and
what about the monarchies, where kings govern on the basis of the divine right? and what
about the colonies and the totalitarian states: do the people govern there and oppress
themselves? how the thesis, that the people are the source of power, correlates with
other political and legal theories, such as doctrines of the sovereignty, natural law and
social contract? etc. It was found, that the thesis that the people are the source of power
is rather controversial. It is the ideological stamp of democracy, but not the statement of
the fact or the declaration. Authors say, that the real source of power is nature (objective
laws of the universe), which gives the mind and force, necessary to organize state life
and guarantee welfare. It was found, that the sovereign power, which has the sufficient
level of efficiency, is the main factor, which stipulates appearance and existence of the
state. At the same time, in fact, the power is based on the force and on the absence
of resistance of the subordinates. Authors came to the conclusion, that empowering the
people is contrary to the logic of state formation and may threaten to return to the pre-state
chaos. Moreover, people are easily manipulated, so in reality they are not the subject,
but the object of domination. It was emphasized, that the sovereignty, that is supremacy,
absoluteness, permanence, unity, independence, unrestrictedness and indivisibility are
exclusive attributes of the state power, which unites the people in a certain territory to
achieve a certain aim, which leads to the formation of the state. It is emphasized, that
only a state, strong in military, political and economic terms, is really capable to realize the
interests of society.

Key words: authority, source of power, people, popular sovereignty, sovereignty, state
sovereignty, state, nature, violence, power.
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MPUTSATHEHHS 1O BUINOBLIAJIBHOCTI T'OJIOBA
KOHCTUTYHIMHOTO CYY YKPATHA

DUE PROCESS OF LAW: ACTUAL PROBLEMS OF BRINGING
THE CHAIRMAN OF THE CONSTITUTIONAL COURT OF UKRAINE
TO DISCIPLINARY RESPONSIBILITY

Baiipauna JL.K.,

Kanouoam @inocoghcokux HayK,

ooyenm Kagpeopu KOHCMuUmyyitiHo2o npasa

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnasa Myopoeo

®enopoBcbka MLA.,
cmyoenmxka Il Kypcy MidcHapoOHo-npagosozo ¢axynomemy
Hayionanvnoco opuouunozo ynieepcumemy imeni HApocnasa Myopoeo

PoboTa npucesiieHa po3rnsaay nigcrae, CYyTHOCTI Ta 0cobnMBOCTEN Mpolenypy npu-
TArHeHHs Monosu KoncTtutyuinHoro Cyay Ykpaibm oo gucumnniHapHoi BignoBiganbHOCTI.
MeToto JOCRIMKEHHS € 30INCHEHHS KPUTUYHOTO OrnsAay NigCTaB i npouesypu NPUTArHEHHS
lonosm KoHcTtutyuiHoro Cyay YkpaiHu 4o AucumnniHapHOi BignoBiganbHOCTI, a TakoX BU-
3Ha4YeHHs HeJornikiB 3akoHoA4aBCTBa Y Ui cahepi. [loBeaeHo, wo Monosa KOHCTUTYLINHOIO
Cyay YkpaiHu € ocobnmsmm cy6’ekToM BignoBiAanbHOCTI | gucumnniHapHe NpPoBamKeHHS
Moxe OyTu iHiLinoBaHe, AKLWO AoBeAeHI BUNadku rpyboi Ta HeBubayHoi HenpodeciiHoi
noBefiHKK, SKi 3aBAal0Tb LUKOAW penyTauii BCbOro cyaaiBcbkoro kopnycy. CTBepaxyeTb-
cA, WO AucumnniHapHa BignosiganbHiCTb HE Mae MOLUMPIOBATMCS Ha 3MICT pileHb abo
BMPOKIB, Y TOMY YMCi ¥ pasi po30iKHOCTI IPUANYHUX TyMadYeHb MK CydamMu, a Takox
Ha BMNagKuM CyaoBMX MOMUIIOK abo KPUTMKM Cyd0BOI cucteMu. BuaHayeHo CyTHICTb i 3Ha-
YeHHs1 ynpaBsniHcbKoi gisnbHocTi Fonosu KoHcTtuTyuinHoro Cyay Ykpainu. MNpoaHanisoBa-
HO nmpouenypy obpaHHst Ta NpU3HAYeHHs Cyaai, SKM nocigae agMiHiCTpaTMBHY nocagy
B KoHctutyuiiHomy Cyai Ykpainn. KoHcTaTyeTbCs BiACYTHICTb YiTKOCTI M1 OQHO3HAYHOCTI
HOpPMaTUBHOIO perynoBaHHA NigcTaB i npoueaypu NPUTArHEHHA 0O AUCUMNAIHApHOT Bia-
nosiganbHocTi Monosu KoHctutyuinHoro Cyay YkpaiHu. BuasneHo nporanvHu Ta Koniaii
Y 3aKOHOLABCTBI, SIKe PEryre NUTaHHA NPUTArHEHHS A0 BignosigansHocTi Fonosu KoH-
ctutyuiiHoro Cyay Ykpainn. BusueHo npaktuky €sponericbkoro Cygy 3 npas NnoguHu Ta
MDKHapOaHi CTaHd4apTu B cdepi CyAOUMHCTBA, 3araribHi OCHOBOMOMOXHI NPUHLUUNN, SKi
perynioTb ancumniiHapHe NpoBaKeHHs Woao cyadis. BigsHaveHo, Wo npasa cyaqi,
LLIOOO SIKOrO 34IMCHIOETLCA AMcLMNiHapHe NpoBagKEHHS, rapaHToBaHi KOHBEHUiE, po3-
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BMHEHI Y npakTuui €BpONenceLKoro cyay 3 npas NMOAUHU abo MICTATLCS Y MiXXHapPOOHMX
OOKyMeHTax. HaronowyeTbes, WO HaranbHUM € BAOCKOHANEHHS MexaHi3aMy, cnpsimoBa-
HOrO Ha KOHKPETM3aLito NpoLiegypHUX acnekTiB NPUTATHEHHS 0O AMCUMNNIHAPHOI Biano-
BiganbHocTi Nonosu KoHcTuTyuinHoro Cyay.

KniouoBi cnoBa: KoHctutyuiviiuin Cyg YKpaiHu, KOHCTUTYUIHA IOpPUCAMKUIS, cyaas,
lonosa KoHcTtutyuitHoro Cyay YkpaiHw, gucumnniHapHa BignoBiganbHICTb, HanexHa
npasoBa npoueaypa, MikHapoaHi cTaHgapTy B cdpepi CyJ04MHCTBA.

IlocTanoBka mnpodaemu. Koncruty-
it YKpaiHH, TPOTOJOCHBINK YKpaiHy
JIEMOKPATHYHOIO, COIIAIbHO), ITPABOBOIO
nepkaBoro (crarts 1), 3akiana mepeay-
MOBH JJIsl IOOY/IOBH JIepKaBH, TOJIOBHUM
NPU3HAYESHHSIM SIKOT € MAKCHMAJIBHO ITOBHE
3a0e3redeHHs] TPUHIUIY BEPXOBEHCTBA
IpaBa Ta MPUHIUITY HE3aJIEKHOCTI CYIIIB
Ta cyaiB. 3 METOIO 3a0e3IeUeHHs BIIPOBa-
JOKCHHS [IMX MPUHIIMITB Y XKUTTSA Ta BJO-
CKOHAJICHHS  KOHCTHUTYLiHHO-TIPaBOBUX
miaBanuH cynaoycrporo y 2015-2016 pp.
Oyio TIpoBeZIeHO HU3KY pedopm Ta 3MiH,
0 CTBOPWJIM TPHHIMAIIOBO HOBI CTaH-
JAPTHU HE3aJIS)KHOCTI CY/I/1iB KOHCTHTYIIii-
HOI FOPUCIUKIIII, a caMe OCTaTo4HO OyIo
BU3HAYEHO, 1110 JIUIIEC CaMi KOHCTUTYIIHHI
Cynal BUPIMIYIOTh MUTAHHA BIIACHOI JIHC-
HTUTIHAPHOI BiATIOBIMaTEHOCTI, BKIFOUHO
31 3BUIBHEHHSM 3 mocaiu. Ane, He3Baxa-
oYM Ha CTpiIMKE peOpMyBaHHS CYyAOY-
CTPOIO Ta CyIOYMHCTBA, € HU3KA MPOOJIeM,
IO CTOCYIOTBCSl IHCTUTYTY BiAIOBiNab-
Hocti cyamiB  KoncrurymiitHoro Cymy
VYikpaiunu.

IlocranoBa Koncturyuifinoro Cymy
Vkpainn Big 14 tpaBua 2019 p. momo
3BUIBHEHHS 3 TIocaau cyaai Koncruryiiii-
Horo Cyny lleBuyka CranicnaBa Boo-
TUMHIPOBHYA CTaja HAPLKHUM KaMEHEM
BHCBITJIICHHS TIPOOJIeMH MPUTATHEHHS O
BixmoBimanbHOCTI [omoBu KoHcTHTymiii-
Horo Cyny.

AHaJi3 OCTaHHIX HAYKOBHMX /0CJi-
JKeHb 32 MPodJeMaTHKOI0. Xo4a Mopy-
[IeHe MWTAaHHS HAYKOBISIMH BHICBITIICHO
JIOBOJII ITUPOKO, 30KpPEeMa Ba)KIIMBUMHU
TEOPETUYHUMH MiABaJIMHAMH MOCITYKHIH
mpani Takux y4eHux, ik O.M. OBuapeHko
«lOpuauyHa  BIAMOBIAANBHICTH  CYIII:
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TEOPETUKO-TIPUKIIAHE  JOCIiIKEHHS,
C.B. Ilonkomaes «JlucuururiHapHa Bifmo-
BiZJaNIbHICTh CYAJIIB: CYTHICTb, MEXaHi3M
peamizaniiy, O.}O. Hdynuenko «IluraHHs
MOZI0 3BUIBRHEHHS CYJIIB 3 aaMiHiCTpa-
TUBHUX TI0CaJ», MUTAHHS MPABOBOTO CTa-
Tycy cyani nporo Cymy, ocobnuBo #oro
BiJINIOB1IaJIbHOCTI, HE OTPUMAJIO HAJICK-
HOTO MEXaHi3My (pyHKIIOHYBaHHS B 3aKO-
HOJIaBCTBI, MO perIaMeHTYE MpPaBOBHI
craryc Korcrurymiitnoro Cymy Ykpainm.

TakuM YHHOM, MeTa JOCTiIKeHHS —
3MIACHUTH KPUTUYHUAW OTIISAJ MiJCTaBHU 1
nporenypu npuriarHeHHs lomosu Kol-
cratyuiHoro Cyny VYkpainu mo aucuu-
TUTIHAPHOT BIAMOBIMATBHOCTI, a TaKOX
BH3HAYNUTH HEIOJIIKH 3aKOHOIABCTBA Y I
cepi.

BukJan ocHOBHOTO MaTepiaiy 1ocii-
nxennst. [onmoBa Koncrurynirinoro Cymy
VYkpainu € 0coOIMBHM Cy0’ €KTOM BiTOBI-
nmanpHOCTI. BinnmosinHo 10 11. 69 PexoMmeH-
marii CM/Rec (2010) 12 Komitety MiHi-
ctpie Pagm €Bpomu nepxkaBaM-diieHaM
HIONO CYAJiB: HE3aJEeKHICTh, €(EeKTHB-
HICTh Ta 000B’S3KU «IMCIHUILUTIHAPHE MPO-
BaJDKEHHS MOXKe OyTH iHIIIflOBaHe, SIKIIIO
CyAns HE BHKOHAB CBOi 00OB’SI3KH e(ek-
TUBHO Ta HaJIe)KHUM YruHOMY [ 1]. I]e o3Ha-
yae, MO IUCHUILTIHAPHI TMPOBAJKEHHS
MPOTH CYJIiB MAtOTh CTOCYBaTHCS BUIIA/I-
KiB rpy0oi Ta HeBuOauHOi HenpodeciiHoi
TTOBEIHKH, SKi 3aBAAIOTH ITKOIU PEITyTa-
1Tii BCHOTO CY/UTIBCBKOTO KOpIrycy. [ucru-
TUTIHApHA BiJNOBIJABHICTH HE MAa€ MOIIIH-
pIOBaTHUCS Ha 3MiCT pilieHb a00 BUPOKIB, Y
TOMY YHCIi y pa3i po30iKHOCTI I0pUany-
HUX TIyMadeHb MDK Cy/laMH, a TaKOXX Ha
BUIMAIKH CYJIOBHUX IMOMHJIOK a00 KPUTHKHU
CYJIOBOI CUCTEMU.

BHHE9/ApBd90WED 02098NaIN B NQELS JOHSEXd8p 8IHE2d0 ILIDOHILEIQ BW

linegiHeado npeaee 1909eduU-0HNINAWNWIHOY
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[IpaBa cymmai, 100 SKOTO 3IIHCHIO-
€TbCS  JUCHUIUTIHAPHE  MPOBAPKEHHS,
rapanToBaHi KOHBEHII€IO, PO3BUHEHI Y
TIPaKTUIll €BPOIEHCHKOTO Cymy 3 TIpaB
JONUHU a00 MICTATBCS Y MIXHAPOTHHX
nokyMeHTax. Tak, BiIlOBIIHO 1O CT. 6
KonBeHuii mpo 3axucT mpaB JIOOUHM i
OCHOBOIIOJIOXKHUX CBOOOJI KOXCH Mae
MpaBO Ha CHPABENIUBUN 1 IMTyONIIHMI
O3 HOTO CIIpaBHW BIPOIIOBXK PO3YyM-
HOTO CTPOKY HE3aJIe)KHUM 1 0€3CTOPOHHIM
CyZIOM, BCTAHOBJICHUM 3ak0oHOM [2]. Ha 110
0co0OMBY TpoLIeCyalbHy TapaHTilo B JHC-
LUUILTIHADHOMY TPOBaPKEHHI € BpoIIeii-
ChKHH Cya 3 IpaB JIIOAWHU HAroJoNIyBaB
HEOJHOPa30BO (AMB., HANPUKIAM, CIIPaBY
Harabin v. Slovakia). [llomo cyaniB meit
npuHOun OyB po3BUHEHUH y 1. 69 Pexo-
menaanii CM/Rec (2010) 12 Kowmirtety
MinictpiBe Pagu €Bponu aepikaBam-die-
HaM IIIOIO CYIJIB: HE3aJICKHICTh, edek-
THUBHICTH Ta 000B’3KH, Jie 0e3M0CePEaHbO
HWIeThCs Mpo Te, MO TUCIUILTIHAPHE MPO-
Ba/DKCHHS MYCHUTh MPOBOIUTH HE3aJICK-
HUH opraH Biajau abo CYJI «...i3 HaJIaHHAM
rapaHTiii CrpaBeIIMBOIO CYIOBOIO PO3-
ISy 1 TIpaBa Ha OCKap KCHHS PIMICHHS Ta
nokapaHas» [1]. 3 nporo BUIUIMBAE, IO
KOMITETEHTHICTh, HE3aJIeXKHICTh 1 HEyIe-
PEIKCHICTh CYIOBUX OPraHiB OCOOIHBO
BYUIMBI JUIS 3aXUCTy NpaB JIIOIUHHU 3
OTIIAMy T€, IO peami3allis BCiX I1HIINX
MIpaB 3PEIMITO0 3aJIe)KHUTh BiJl HAIEKHOTO
3MIACHEHHS CYJOYMHCTBA Ta BHUKOHAHHS
CyJaMH iXHBOI poJii B MiATPUMII KOHCTH-
TYLIOHAJI3MY 1 BEpXOBEHCTBA 3aKOHY.

Cynns, crmpaBa SIKOTO PO3DIIAETHCS,
MYCHTh MarH TIPaBO Ha MPEICTaBHHUIITBO
(. 5.1. €Bporreiicekoi xapTii Mpo 3aKoH
«[Ipo craryc cymni») [3]. ducuurminapHe
IIPOBAKEHHSI CTOCOBHO CY/IJIi Ma€ PEryJio-
BaTUCS TaKMMH MPOIICAYyPaMU, sIKi TapaHTy-
I0Th TIOBHE TIpaBo Ha 3axucT. OOBHHYBa4e-
HUH CyIII MyCHTD MaTH IIPaBO Ha a/IBOKaTa.
Skmo cyans He B 3MO31 BHCTYNIUTH Ha
CBIH 3aXHCT, OCKUIbKH HOro wmicrernepeOy-
BaHHS HEBIJIOME, BiH € TICUXIYHO XBOPUM, €
($i3UYHO Hemie3aTHUM a00 Ma€e iHIy XBO-
poOy, Ma€e MpU3HAYATHCS 3aXUCHUK.
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3rizHo 3 1. 29 MoHpeanbChKoi YHiBep-
cajgpHOI JeKIaparlii mpo He3aJIeKHIiCTh
npaBocynns Cyaus mae mpaBo Ha BifATo-
Bib [4]. 3 1IbOTO BHILIMBAE, IO I Yac
pO3MIsiAYy AMCUMILIIHAPHOT CHOpaBU Mae
rapaHTyBaTHCs CHpPAaBEIJIMBE CTaBJICHHS
0 CyAni Ta MOMIJIHMBICTb BHCIIOBHTHCS
MMOBHOIO Miporo. OOBHHYBadeHHH CymIs
Ma€ TPaBO HAJaBaTH IMOSICHEHHS Ha CBii
3axHCT Ta MPaBO Ha 3aCO0M 3aXHCTy CTO-
COBHO ()aKTiB, y SIKHX BiH OOBHHYBauy-
eThcs1. Ha cBilf 3aXUCT Cya1sl MOYKE BUKITH-
KaTh CBiAKIB, HamaTH JIOKYMEHTH abo
BAMAraTy 1HIIUX 3aX0diB ado Miil.

Tak, y n. 44 pimenns Oluji¢ v. Croatia
CBpONEHCHKUI Cy/ 3 TpaB JFOMWHN KOH-
cTaryBaB, 1o cT. 6 KorBeHii nmpo 3axuct
IIpaB JIFOIWHYU 1 OCHOBOIIOJIOXKHUX CBOOOI,
sKa TapaHTye NpPaBO HA CIPaBEUIMBUN
CYI, Y YaCTHHI 3aXHUCTy MpaB 1 000B’sI3KiB
UBIILHOTO XapaKTepy 3aCTOCOBYETHCS JIO
OCKapKeHHS AMCIUIUTIHAPHOI TMPOIeTypH
MPOTH 3asBHHKA, KWW 00iiiMaB mocamy
lonoBu BepxosHoro cyny PecmyOmiku
Xopsaria. Y KOHTEKCTI MOAAHOI CKapru
Cyn OILiHIOBaB O€3CTOPOHHICTH JEAKUX
yneniB Hamionansuoi CymmiBcskoi Panm,
SKi 3IIACHIOBANM AWCIMIUTIHAPHE TIPO-
BaJKEHHS, TOTPUMAaHHS IpaBa 3asBHUKA
Ha MyONiYHICTH CIyXaHHS Ta TapaHTid
PIBHOCTI CTOpiH, JOIMYCTUMICTh TpHBa-
JOCTI JUCHHUIUIIHAPHOTO MPOBAKECHHS.
Cyn 3BepHYB yBary, 10 CTOCOBHO JHC-
OUTUTIHAPHOI TPOLEAYPH TPOTH CYyAIi
PIBHICTH CTOpIH O3HA4Yae, IO CYIMi, KUK
nepeOyBae IiJi 3arpo30i0 BTPATH MOCAIH,
Mae OyTH HaJaHO HAIENHCHY MONCIUBICTD
npeocmasHuymea y cnpaei, BKIIOYAIOUN
HaJaHHA BIACHUX JOKa3iB, 3 YMO8, U0 He
€ CYmmeBO HEeCHPUAMAUSUMU NOPIBHAHO 3
OpraHamu, sIKi 371/ CHIOIOTh MTPOBaKEHHS
mono cynni (m. 78 pimeHHs). Y MyHKTI
82 3rapmanoro pimenHs Cyn 3a3HauuB,
[0 HAIlIOHAJBHI OpraHu, 30KpeMa B dac-
THHI BU3HAYCHHS MPUHHATHOCTI TOKa3iB,
3000B’s13aHI OOTPYHTOBYBAaTH CBOi i,
HaBOJSYM MOTHUBU TNPUHHITHX PIllICHb.
[Ilomo pPO3yMHOCTI CTPOKIB JTUCITUILII-
HapHOTO NpoBapKkeHHs, To Cyn 31MiHCHIOE
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iX OLiHKY y CBITJII 0OCTaBMH KOHKPETHOI
CIIpaBH, 30KpEMa BPaxOBYIOUM 11 CKIIaj-
HICTh, TOBEIIHKY 3asBHHKAa H YIIOBHO-
BOKEHUX OPTaHiB, BAXIHMBICTH TOTO, IO
3asIBHUK MOKE BTPATUTH B PE3YJIBTaTI PO3-
sy crpasu (11, 88 pimnenHs) [5].

VYea aucuuiiiHapHa mpoulenypa Mae
OyTu MOBHIicTIO mpo3oporo. CiyxaHHs 3
TUCITUTUTIHAPHUX MTUTAHb MAIOTh Oy TH BifI-
KPUTHUMH, SKIIO JIUIIE CYIJIs, OO0 SKOTO
BEJeThCS Taka MpOLeAypa, He 3axKaaae
3aKPUTOTO CIyXaHHS. 32 BUHSTKOM CITy-
XaHb Y 3aKOHOJIABUOMY OpTraHi, CIIyXaHHS
3 JTUCHMILIIHAPHUX MHUTaHb Ta IHTaHb
YCYHEHHS CY/JIIB 3 TIOCAIN 3IHCHIOIOTHCS
B 3aKpUTOMY DPEXHUMi, BTIM, CyIIs MOXe
BHMaratu ITyONiYHOTO CIyXaHHS TaKHX
cnpaB. PillleHHs y Takux crpaBax MaroTh
OyTH OmyONiKOBaHI HE3aJIe)KHO BiJ TOTO,
YW CIyXaHHS TPOXOJVIIHN 32 3a4HHEHUMHU
IBepUMa, 91 OyIu TyOIIiYHUMHU.

IIlkama cagKIi Mae BIOMOBIIaTA
MIPUHIIAITY ~ TPOMOPIIHOCTI, OCKIIbKU
HEOOXiHO BpaxOByBaTd CIIPAaBEAJIMBE

CHIBBIJTHOIIICHHS MIX XapaKTepoM TMOpy-
IIEHHS Ta 3aCTOCOBYBAHOT CAHKITIi.

BaxxnmuBoro TapaHTi€l0 00’ €KTHBHOTO
Ta CIPaBEIJIMBOTO PO3TIISAY 1 BUPIIICHHS
JUCLUIUTIHAPHOI CHpaBH IIOAO CYAHl €
MOHCTIUBICING OCKAPIHCEHHS NPULIHANOZ0 )
cnpasi piwenns. Tak, y m. 20 OcHOBHUX
TIPUHITUIIIB HE3aJIEKHOCTI CYIOBUX Opra-
HiB (CXBaJIeHI pe3omolnisMu [ eHepambHOT
Acamonei OOH 40/32 sig 29 nucromama
ta 13 rpynas 1985 poky) Harosiomyerscs,
oo pilieHHs MPO JUCUUILTIHApHE TOKa-
paHHs, YCYHCHHS BiJl MOCAaAXd YU 3Bijb-
HEHHS MaloTh OyTH IPEIMETOM He3aJex-
HOI mepeBipku. CBOEIO YEProOr0 PIiIICHHS
CIEIiaIbHOTO TIOBHOBKHOTO OPTaHy, 110
HaKJIa/Ia€ CAHKINI Ta BXKHUBAE JUCIUILTI-
HapHUX 3aX0JIiB, MAIOTh KOHTPOJIIOBATHUCS
CyJJOBUM OpraHOM HaWBHUIIOI CYIOBOL
iHCTaHIIIi [6].

TakuMm dYWHOM, 3araibHi OCHOBOIIO-
JIOXKHI TPUHIIMIA, SKi PETYIIOIOTH IHC-
LUIUTIHAPHE MPOBAKEHHS MIOA0 CY/IIB:
NPUHIMIT PIBHOCTI, IPUHIIMIT 3aKOHHOCTI,
NPUHLIWI  TPe3yMIii HEBWHYBATOCTI,
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NPUHLMI HAJIEXKHOI MPaBOBOI IMpoOIle-
JIypH, TIPHHIIMIT TIPOTIOPIIIAHOCTI, MPHH-
[IUT HE3aJISKHOCTI Ta HEYNEePemKEHOCTI,
OPUHIMI MyOMIYHOCTI, MPHHOMI “in
dubio pro reo” (CyMHIBH TiIymMadaTbCs
Ha KOPHCTh OOBHHYBAY€HOTO), MPUHIIUI
TPAHCIIAPCHTHOCTI.

TomoBu cymiB BimirparTh KIKOYOBY
podb Y TPENCTaBHUIITBI BiATIOBIIHHX
cyniB. 3rimHo 3 iHQopMarlieto, sika Oyna
Hagana uwieHamu KPEC mig gac miaro-
TOBKH BHCHOBKY «IIpo poJjib roiB CymiB»
MOZI0 CHUTYyaIlil y iXHIX JepikaBax, Bara
came IIi€i poii 3pocTae. Y 1pOMY BiJHO-
IICHHI TOJIOBH CY/iB CIPUSIOTH PO3BU-
TKOBI1 CYJIOBOI CUCTEMH 3arajioMm, 3abe3re-
YYIOUM BIJNPABICHHS OKPEMHUMH CYIaMHU
HE3aJIC)KHOTO TPABOCYIIISI BACOKOT SIKOCTI.

3okpema, B cT. 33 3V «lIpo Konctury-
uiianit Cyn YkpaiHu» 3a3Haua€eThCs, IMI0:
1. T'onoBa Cyny ouomroe Cyn Ta oprasi-
30Bye #oro nisibHicTh. 2. [onmosa Cyny:
1) 3mificHIOE 3arajbHe KEPiBHUIITBO Opra-
Hizariero poodotn Cyny ta Cekperapiary
Cyny; 2) ckiuKae 3acifaHHs, CHemiaabHi
rieHapHi  3aciganHa  Cymy, 3acimaHHS,
IUICHApHI 3acigaHHa Benwukoi nanarwy;
3) royioBye Ha 3acCilaHHAX, CICLiaTbHUX
ruieHapHuX 3acimanasx Cyny, 3acijaHHsX,
TUIGHApHUX 3acimaHHsAx Benwkoi mamatwy;
4) BXOIWUTH IO OTHOTO i3 CEHATIB i TOJIO-
By€ Ha MOro 3acifaHHsX; 5) 3IilcHIOE
PO3IOPSKCHHS OIOMKETHUMHU KOIITAMU
HA YTPUMaHHS 1 3a0e3MeUeHHS islib-
HocTi Cymy BIIIIOBIAHO IO 3aTBEPMIKEHUX
CymoM KOIITIB Ta KOHTPOIOE e()EeKTHB-
HICTh BUKOPUCTAaHHS mux komTiB Cekpe-
tapiatom Cyny; 6) BUKOHY€ iHIII ITOBHO-
BaXCHHs, TmependadeHi UM 3aKOHOM
ta Permamentom. 3. T'omoBa Cymy mpen-
crapnsge Cya y BiIHOCHHax 3 OpraHaMu
JIep>KaBHOI BJIaJH, IHIIMMH JEpP KaBHUMU
opraHaMy YKpaiHH, OpraHaMu MiCIIeBOTO
CaMOBpSITyBaHHS, IOPUINIHUMU 0CO0aMU
BCiX (hOpM BJIACHOCTI, & TAKOX 3 OpraHaMu
1HO3eMHUX JIepKaB i MDKHAPOTHHUX Opra-
Hizamii [7]. Omxe, ['omoBa Cymy BHKOHYE
K CYIMIBCBKiI, TaKk 1 MpPEACTaBHUIBKI U
KOMYHIKaIiiHi QyHKII1y CBOEMY Cyi.

BHHE9/ApBd90WED 02098NaIN B NQELS JOHSEXd8p 8IHE2d0 ILIDOHILEIQ BW
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KoncruryniitHo-npaBoBi akagemiuni ctyzii Ne 2/2019

KoHcmumyuiliHo-npagosi 3acadu opeaaHizauii ma disnbHoCcmi op2aHie depxasHoi enadu

ma micueeo2o camospsiOysaHHs

Bigmosigao mo m. 4 ct. 33 3V «lIpo
Koucturyuivinuit Cyn Ykpaian» ooy
Cyny o0HparoTh Ha CICI[iaJIbHOMY ILIe-
HapHOMY 3aciganHi Cymy 31 CKJIaxy CymiB
Koncrutynitinoro Cyny numie Ha OOWH
TPUPIYHUI CTPOK Ta€EMHHM TOJIOCYBaH-
HSIM IIJISIXOM TIOJ[aHHS OFOJICTEHIB 13 Oy/ib-
SIKMM YHWCIIOM KaHIUIATyp, 3alpOIOHO-
BaHux cyaaamu KoncrutyuiiiHoro Cymy.
[Topsimok o6panns ['onosu Cyny meTambHO
Bu3HaveHo § 16 Permamenty KCY. Bubopu
Tonosu Cyny mpoBomsiTbCsS HE IMi3HILIE
HiDK 4epe3 Micslpb 3 AHA, KOJM TOcajaa
T'onosu Cynmy crana BakanTHOIO. [010BY-
I0YMH Ha CTIeliaIbHOMY TIJICHAPHOMY 3aCi-
nanai Cyqy BHOCHTH MPOIIO3HUINIIO IIOAO
BHCYBaHHS KaHAMJATIB Ha Tocany [omoBu
Cyny. CreunianpHe IUICHapHE 3aciJaHHS
Cyny BBaXXa€TbCs MOBHOBAXXHHM, SIKIIO
Ha HbOMY TIPUCYTHI HE MEHII SIK JIBaHA]-
math cyanie Koncrurymiitroro Cyay. Ha
CHeIialbHOMY IICHApHOMY  3aciaHHi
Cyny xanaunatu Ha nocagy lonosu Cyny
BUCTYNaoTh i3 mpomoBaMu. Cynusm Kon-
cruryiiiinoro Cymy HaJIaeTbcs 4ac s
OOTrOBOpEHHsI KaHAMJATYp Ha TOcaiy
TomoBu Cymy. Cromcok KaHIuAaTiB Ha
nocaxy lomoBu Cymy 3arBepmKyeThes
Ha CrelialbHOMY IJICHAPHOMY 3acilaHHi
Cyny BIJKpPUTHM TOJIOCYBaHHSM OuTb-
mictio cyaniB KoncruryniiiHoro Cyny,
AKi OepyTh y4acTh y CHEIiaJbHOMY ILIe-
HapHOMY 3acizanHi Cymy, po 1o cKiaaa-
€THCS TIPOTOKOJ, SIKWH MiIICYE TOJIOBY-
I04Mi Ha oMY 3acimanHi. s oOpaHHA
lonosu Cyny Ha creniaqpHOMY IUIEHAp-
HOMY 3acinanHi Cyay CTBOPIOETHCS KOMi-
Cisf y cKiami Tprox cyanmiB KoHcTHTytIiii-
Horo Cyny, ki He 6aJIOTYIOThCS Ha TOCaAy
T'onosu Cyny. Kannuaarypu 4ieHiB komi-
cii mnpomonytors cynni KoHctuTymiii-
Horo Cymy, B TOMy YHCIi HIJISIXOM Camo-
BucyBaHHA. Cynas mig 9ac TOJIOCYBaHHS
3aJIAIIAE y OFOJIETEHI I TAEMHOTO TOJIO-
CyBaHHSl TIPI3BHINE OJHOTO KaHIWaaTa
Ha mocaay lomoBu Cynmy, 3akpeciuBLIA
npi3BHIIA iHIUX KaHauaatis. [licas mpo-
BEJICHHS TAEMHOTO TOJIOCYBaHHS KOMICis
nepeBipsie AificHICTh OOJeTeHiB, Mmiapa-
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XOBYE TOJIOCH «32» 1 «IIPOTH» 33 KOXKHOTO
KaHAWAaTa, CKIaJa€ MPOTOKOJ TAEMHOTO
TOJIOCYBaHHS, SKMH MiAMUCYIOTH TOJI0BA i
yiieHu KoMicii. IIpoTokosn TaemMHOrO0 romo-
CYBaHHS OTOJIOLIY€E TOJIOBA KOMICii Ha crie-
1iaTbHOMY IUIeHapHOMY 3acimanHi Cymy.
O6pannm Ha iocaxy T'omosu Cyny BBaXca-
€THCSl KAaHAMJAT, 32 SIKOTO IIPOT0JI0CyBajIo
HE MeHIe JecaTH cynnaiB KoHctuTyriid-
Horo Cyny [8].

3rigHo 3 1. 46 Bucuosky Ne 19 Kon-
CYJIBTaTHBHOI PaJiil €BPONEHUCHKUX CY/JIIB
«I1po poms ToIiB CyamiBy OyIb-sSKe BiACTO-
POHEHHS TOJIOBU CyAy 0 3aKiHYEHHS Tep-
MiHy Horo 4u ii mepeOyBaHHS Ha HOcani
Mae BigOyBaTucs B paMKax YiTKO BU3Ha-
YEeHUX MPOLEAYp Ta rapaHTiii, Ha MiJCTaBi
3pO3yMITHX Ta 00 €KTUBHUX KPHUTEPIiB,
TaK camMo, SK i 3BUTbHEHHS CYIJIiB 3ara-
aom [9].

[Ipote, anami3ytoun 4YHHE 3aKOHOJAB-
CTBO YKpaiHH, IO PENIAMEHTY€E CTarycC
T'onosu KCV, a came 3axon «IIpo Koncru-
tymiani Cyn Ykpainwy, CiIi 3a3HaYUTH,
110 MOKJIMBOCTI Ta AETaJIbHO PEriaMeH-
TOBAaHOI TNPOLEAYPH YCYHEHHS TOJIOBH
KCY 3 mocaau He nependayeHo.

Bigmoriguo no § 19 Pernamenty Kon-
cruryuitHoro Cyny VYkpainu Pimenns
IIPO JOCTPOKOBE 3BUIPHEHHSA 3 IOCAIH
Tonou Cyny, 3actynHuka lTonoBu Cyny
BBA)KAETHCS yXBAJICHHUM, SIKIIO 32 LE IPO-
ronocyBana OibwicTs cynais Koncrury-
iitinoro Cyay BiJ HOTO KOHCTHTYIITHOTO
ckiany. Take pIlIEHHA YXBaJIOETbCS Y
dhopmi moctanoBu Cyxy. 3BITbHEHHS CYTI
3 mocagu abo NMPUIMHEHHS HOro IMOBHO-
Ba)XEHb, a TaKOXK 3aKiHYEHHS CTPOKY, Ha
skui cyaaio oopano T'onmosoro Cymy abo
3actynaukoM [onoBu Cyny, € npUnuHeH-
HSIM HMOTO ITOBHOBA)KEHL HA BINIOBIAHIHN
aaMiHICTpaTHBHIN Tocazdi. AJie HaBIThH 3a
YMOBU yXBaJIeHHsI PIlICeHHS OLIBIIICTIO
cynniB Mae OyTH HasBHa OCOOHUCTa 3asBa
TonoBu Cyny nipo 3BiIbHEHHS 3 BiINOBI-
HOT aJIMiHicTpaTuBHOI ocaau. Came ToMy
HaBiTh y pa3i BHUCIOBICHHSI HEIOBIpH
TonoBi Takuii akT HE TMOPOIKYE >KOTHIX
IOPUINYHUX HACIIIKIB.
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Takum unHOM, aHanizyrouu § 19 Perna-
Menty KoncrturyunitiHoro Cyny YkpaiHu
«JlocTpokoBe 3BUTBHEHHS 3 TIOCA/IH, MPH-
[UHEHHS NoBHOBaxeHb [onoBu Cymy Ta
3actynHuka [omosu Cymy», ciifi KOHCTa-
TYBaTH NPOTAJIMHU B HAJISKHIH oLy pi
nputarHenHsa [onosu KCVY, a came enn-
HOK MOXJIMBICTIO yCyHYTH rosnioBy KCY
IIPOTH HOTO BOJIi € T030aBJIeHHA HOTO CcTa-
TYCY CYI/I.

[lincraBu 3BinbHeHHs cygai Koncru-
tyuiiiHoro Cyny YKpaiHM i NpUIHHEHHS
HWOro MOBHOBAXKCHb BH3HA4YeHI y CT. 149
Koncrutynii Ykpaiau. Cepen migcras ajis
3BUTBHEHHS CYJIIIi, TIOB’ SI3aHUX 3 HOTO BifI-
TTOBIJAIBHICTIO, Ha3BaHO: 1) HECTIPOMOXK-
HICTh BUKOHYBaTH CBOi ITOBHOBa)KEHHS
3a CTAaHOM 3JI0pPOB’S; 2) MOPYIIEHHS HUM
BHMOT IIIOJI0 HECYMICHOCTI; 3) BYMHEHHS
HUM ICTOTHOTO JHMCIUILTIHAPHOTO TIPO-
CTYIKY, I'pyO€ UM CHCTEMAaTHYHE HEXTY-
BaHHs CBOIMH O0OB’S3KaMH, L0 € HECY-
MicHUM 31 crarycoM cygai Cymy abo
BUSABUJIO HOr0 HEBIAMOBIIHICTH 3alMaHii
nocajii; 4) MoJaHHs HUM 3asBH PO BiJl-
CTaBKy abo TpO 3BUILHEHHS 3 IOCA/IU 32
BiacHUM OaskaHHsM [10].

3 IbOTO BUILIMBAE, 10 yCYyHYTHU [ 0510BY
Koncturyuiiinoro Cyny VYkpaiHu Mox-
JIMBO BUKJIIOYHO, SIKIIO BiH, BHKOHYIOYH
CBOi OOOB’SI3KM came SIK CYHJIsl, GUUHUG
icmomHutl OUCYUNIIHAPHULL NPOCMYNOK,
epybe uu cucmemamuyHe HeXmyGaHHs.
ceoimu 0008 a3Kamu.

[Mutanns npo 3BinmeHeHHs Cymmi 3
MOCcaau 3a TakKOIo MHifCTaBOIO, BIAMOBIIHO
no § 13 Pernamenty KoHctutyuiitHOTO
Cyny VYxpainu, Cyn po3misiiae Ha CHeIli-
ATPHOMY TUICHAPHOMY 3aci/laHHi 3a HasB-
HOCTI BUCHOBKY HOTO MOCTIHOT KOMicii 3
MUTaHb perameHTy W eruku. IlocriiiHa
KOMICiSl 3 NMUTaHb PErNIaMEHTY Ta ETHKH
Cyny Mae mpaBO HaIlpaBJsITH 3alUTH 0
JIep’)KaBHUX OPTaHiB, MiAPUEMCTB, yCTa-
HOB Ta OpTraHi3aiiid, sIKi MOXXYTh HaJaTu
iHpOpMAIliI0 CTOCOBHO TOPYLICHHS CYyA-
Je0 BHUMOT, 3a3HaueHuX y Koncturymii
Vikpainn Ta 3Y «llpo KonctutymidHmii
Cyn VYkpainm». Cymasi, CTOCOBHO SIKOTO
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MOPYIICHO MHUTaHHS IPO 3BIIbHEHHS
3 IOCajad, Hajga€ IMOCTIMHIA Komicil 3
MUTaHb pernaMenTty Ta eThuku Cyny ycHi
Ta TMUCHMOBI TIOSICHEHHS. 3a pe3ylbra-
TaMd PO3DISAY 3BEPHEHHS TIOCTilHA
KOMICisl 3 MUTaHb PErJIaMEHTY Ta ETHKU
Cyny y cTpok, BusHaueHuid CyaoM, roTye
BHCHOBOK, y SIKOMY 3a3Hadae Npo HasB-
HICTh YM BIJICyTHICTh MIJICTaB JJIS 3Bilb-
HEHHS Cy/Jli 3 IOCa]U, Ta HAMPaBJIE HOTO
Tonogi Cyny, a y pasi HOro BiICyTHOCTI —
3actynuuky [onosu Cymy abo cysi, SsKui
BUKOHYe 000B’s3ku lomoBu Cymy, mis
PO3TIISANY Ha CIEI[ialbHOMY TUIEHAPHOMY
3aciganni Cyny. 'onoBa mocTiifHOI KoMi-
cii 3 muTaHp periameHty Tta etuku Cymy
Ha CrelialbHOMY IUICHAPHOMY 3aciJaHHi
Cyny orojomrye BHCHOBOK TOCTiHHOL
KOMiCil 3 TIUTaHb PETIaMEHTy Ta CTHKH
Cyny. Cynasi, CTOCOBHO SIKOTO pO3IJIsizia-
€ThCsI MUTAHHS TIPO 3BUTLHEHHS 3 TIOCAIH,
Mae npaBo HajaTu nosicieHHs Cyay moao
iHpopMaIii, BUKIaIeHOl Y IIbOMY BHCHO-
BKy. Skmio Cyn BH3Ha€ MOPYIIEHHS CY-
JICI0 BHUMOT, pIMIEHHS TIPO 3BUILHEHHS
cynni KC Ykpainu 3 mocaan yxBairoBaTu-
METhCS IOHAWMEHIIIE J[BOMa TPETUHAMU
BiJl KOHCTUTYIIHHOTO cKiaay 1soro Cyumy.
Cnig HAroloCuTH, IO 3rigHo 31 cr. 21
«IIpo Koucturymiitamii Cyn VYkpainmy,
Cyn yxBajroe pillleHHS PO 3BiIbHEHHS
cynni Koncruryuiinoro Cymy 3 mocaau
MPOTSITOM OJHOTO MICALS 3 JHS HAJXO-
JDKEHHS BIAITOBIAHOI 3asBH.

MaeMo KOHCTATyBaTH, IO O3HAKH JIiH,
HECYMICHUX 3 BHCOKHUM 3BaHHSAM CYIJi
KC Vkpainu, He 3HaAlILIM HAJIEXKHOrO
poz’sicuenHs aHi B 3akoHi «IIpo Koncru-
tyuiianii Cyn VYkpainm», ani B Perna-
MmenTi KCV. Lle € 0/iHO3HAYHUM MOPYIIICH-
HSAM TPUHIUIY [PaBOBOI BU3HAYCHOCTI,
Ha SKOMYy OyJI0 HaroJIOIICHO Yy pillleHHi
€BpOMENCHKOTO CyQy 3 TMpaB IOAWHU Y
cipasi «Onekcannp BonkoB npotu Ykpa-
imm» 2013 p. Lle cTBOpIOE mepenIkoau
HIO/I0 TOTMEPE/KEHHS MOXJIMBHX  3J10-
BXKHMBaHb, & TAaKOXX BCTAHOBJICHHA (DaKTy
JTUCIAIUTIHAPHOTO TPOCTYNKY CYAJEI0, a
3BiJICH TIPOBEJECHHS HAJIEKHOI IMPaBOBOT
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MPOLEAYPH MPUTITHEHHS JI0 BiAMOBIAIb-
HocTi. OcTaHHs mependadae HasBHICTDH
MIJCTaBH IOPHIMYHOI BiJIIIOBIIAIBHOCTI,
sKa: a) € Hamepe BU3HAYCHOI0 y 3aKOHi;
0) € YiTKOI0, OJHO3HAYHOIO Ta BUKIIOUAE
il JOBiNBbHI TMIyMayeHHs Cy0’ €KTOM, SIKHH
3aCTOCOBY€E CTSTHEHHS IIOJ0 CYJIJIIB.
B igeani 3akoHOM MarTh OyTH mepen-
OaueHi Taki CKIaAW JAUCIHILTIHAPHUX
CYIIIBCBKHAX TPOCTYIKIB, SKI BHKIIIOYa-
I0Th MOXKJIMBICTH 3JIOBXKHMBaHb ITiJ] 9ac X
BH3HAYCHHS, 8 TAKOX CTBOPIOIOTH 3pO3Y-
MIJIi IpaBHJIa OBEIIHKY Jyis cyi. OKpim
TOTO, CBaBiJIbHE TIYMA4yeHHs IiJICTaBH
FOPUIUTHOI BiIOBIAATBHOCTI CYIIITI MOXKE
CHPUYMHIOBATH CYTTEBUH  HeOakaHUI
TACK Ha CYyAJMiB TiJ 4Yac BiAmpaBICHHS
HUMU TPABOCYIIS, IO € TPSIMUM TOPY-
meHHsM Koncturtyuii Yipainu.

Bineme Toro, BimmosimHo mo m. 47
Bucaoky Ne 19 KoncymeratruBHOI pamu
eBponeiicbknx cynmiB «IIpo pomnp romis
CYIUIiB» MPOLEAYPU y pa3i JOCTPOKOBOTO
BIJICTOPOHEHHS TOJIOBU CYIy BiJ Tocaau
MarTh OyTH TPO30pUMH, a OyIb-sSKUH
PHU3UK TOJIITUYHOTO BTPYYaHHA Mae OyTH
OJIHO3HAYHO YCYHYTHH. Takox npoueaypu
HE MarTh BIIPI3HATHCA BiJ 3arajbHHUX
MIPOLEAYP, IO 3aCTOCOBYIOTHCS JI0 CYIIIB.

3rigHo 3 1. 48 BucHoBky Ne 19 Kon-
CYJIBTaTHBHOI pajil €BPONEHCHKUX CYAIIB
«IIpo ponb TOMIB CyIIiB» 3a3HAYCHO, IO
3BUTBHEHHS TOJIOBH Cyly 3 aaMiHIiCTpa-
THUBHO{ ITOCA/IM YH TO B PE3YJBTATI CILTUBY
CTPOKY MaH/IaTy, Yd Y BUMAJIKY TOCTPOKO-
BOTO 3BUJIbHCHHS HE MalOTh, SIK MPaBUJIO,
BIUIMBATH Ha 3MIMNCHCHHS HUM YU HEHO
TTOBHOBaXXCHB cyi [9].

e cynepeunTh MDKHAPOAHUM CTaH-
mapraMm y cdepi CyIOYMHCTBAa Ta OCHO-
BOIOJIO)KHUM TIpaBaM, TapaHTOBAHUMU
KonBeH1i€10, sIKi pO3BHHEHI y MPaKTHIII
€Bponeicrkoro cyay 3 IpaB JIOJUHU.
[IpenienenTOoM MOXKE CIIyTYBaTH PillIEHHS
y cripasi JleHucoB npotu YkpaiHu (3asBa
Ne 76639/11), B sixomy €BpomnecbKuii
Cy/l 3 TpaB JIOIWHU OJHOTOJOCHO BCTa-
HOBHUB, W0 38ilbHeHHs cy00i ax Tonosu
Cyoy € necnpageonuum i € NopyuleH-
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Ham cmammi 6 § 1 (npaso ma cnpageo-
AUBULL cyoosuil poseisid) €BpOmeHCchKol
KOHBEHIIi1 3 mpaB moawan [11]. V cnpasi
naHa J[earcoBa Cyj MOCTaHOBUB, IO Y
Bumomy aaMiHicTpaTUBHOMY CyIi, 10
sKkoro naH JleHHCOB MOJaB CKapry, He
OyIto 3a0e3meveHo JOCUTh JOKa3iB mepe-
ISy Ha HAIIOHAJILHOMY PiBHI 0OCTaBUH
CIIpaBH, sKa CTOCYyBaJlacs AMCIMILTIHAP-
HOI BIiJNOBIAAJIBHOCTI, Ta peaizallito
MOJIOKEHHS TIPO Te, 10 KOXKEH Ma€ MPaBo
Ha CIpaBeMIUBHNA 1 MyOmidyHUNA po3-
VIS, HOTO CHPaBH YIIPOJOBXK PO3yMHOTO
CTPOKY He3aJle)XHUM 1 Oe3CTOPOHHIM
CyZIOM, BCTaHOBJIEHUM 3aKOHOM. €Bpo-
NEUCHKUM CyJ| 3 IIPaB JIIOAWHY BIIEPIIE HA
MI>XKHApOJHOMY piBHI BKa3as, o /0108a
Cy0y ne mooice 6ymu nokapanuil sk cyoos
3a 0il abo 6e30ianbHicmb, AKI GIH 6Yu-
HUB, GUKOHYIOYU €801 AOMIHICIMPAMUBHI
noeuogadcenns. HacmpaBmi, KO 10
cynni, AKui o6iliMae agMiHICTpaTHBHY
nocaay B Cyli, 3aCTOCOBYIOTHCSl CaHK-
mii, mepembadeni mis Cyami, 1 BiH BTpa-
yae 3amicth nocaau lomoBu Cymy (sika
€ TOJEKyOW IIePEeMOHIaJbHOI) CTaTycC
CyAlli, OYCBUJHE TOPYIICHHS HE JIUIIC
caMoi ijiei HaJieKHOI TPaBOBOI MpOIIe-
JypH, ajie 1 TaKUX BaKJIIMBHX IPaBOBHX
TIPUHIIMIIB, K CIPaBEIUTHBICTH, IPOIIO-
PUiHHICTh, PO3YMHICTb.

Ha xainb, ynHHE yKpaiHChKE 3aKOHO-
JIABCTBO MaibKe He rependoavyae Halie)KHOT
qudepeHItianii pi3HOBUIB BiANOBIIaIb-
HOCTI CyIi SIK CyAami W Cymmi sSK yIpas-
JiHI. BeepenuHi CymmiBChKOTO 1 HAyKO-
BOTO CITIBTOBAPUCTBA TaKOXK € Ceprho3HE
HenpuUHATTA 1Mi€l inmei. | 3akoHOgaBCTBO
npo craryc cyaniB KoHcrutymniiiHoro
Cyny VYkpainu sBisie COOOI0 sICKpaBUi
MIPHUKJIaa Takoro nucbanancy [12].

Ha mpakTumi Mu MoXeMO ITOOa9YHTH,
IO BiJICYTHICTh JI€BOTO MEXaHi3My MpH-
TATHGHHS JI0 BIAMOBIAANLHOCTI CYyAJI,
SIKUM 00ilfiMae aJMiHICTPaTUBHY MOCAIY
y KCY, cTBOproe peabHi MEePEIKoau AJis
peanizanii ocHOBHUX QyHKIiH KoHCcTHTY-
nitnoro Cyny YkpaiHu Ta crarycy Cyai
KCV.
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BuCHOBKHM i mepCHEKTHBH MOAAJIb-
muxX Jochairkenb. OTxe, TpoaHai-
3yBaBIIM BCE BHUIIE3a3HaueHe, MiAILIN
BHCHOBKY, IO, HE3BaKAIOUYM Ha Te, MIO
JuIIe cami KOHCTUTYLIHI Cyaai BUpiLy-
I0Th THTaHHS BJACHOI IUCHHWILTIHAPHOI
BIIMOBIZAILHOCTI, BKJIFOYHO 31 3BUILHEH-
HSIM 3 TIOCAIH, Ta CAMOCTIHHO 3aTBEPIKY-
I0Th PermameHT, a oT)Xe, ¥ BHU3HAYAIOTH
IpaBHUIIa CBOET MisTbHOCTI, HOpMH Perma-
MEHTYy MalTh OyTH JIOTiYHO Y3TOIKEHi
MIK CO00I0, YITKO BU3HAYEHI Ta HE MAIOTh
CYNIEPEYUTH MIKHAPOIHUM CTaHIapTam
y cdepi cymounmncTtBa Ta KomBeHIii mpo
3aXUCT TPaB JOAWHU 1 OCHOBOITOJIOXKHIX
cBOOOI.

Huni mMu MoxemMo BuSBHTH 0araro
[IPOTAJIMH y 3aKOHOJABCTRBI, 0 PETYJIIOE
MIATaHHS TPUTATHEHHS JI0 BiAIOBiNAJh-
Hocti lomoBm Koncturytitinoro Cymy
VYkpaiHu, cepe] HUX: BiICYTHICTh HaJeX-
HOTO PO3’SCHEHHS TEBHHUX IiJICTaB MpPH-
TATHGHHS CYy[JIi JI0 BiAMOBIJAJILHOCTI B
3akoni «[Ipo Koncruryuiitnuii Cyn Ykpa-
iam» Ta B Permamenti KCY; BiacyTHICTH
IEBOTO MEXaHi3My TPUTSATHEHHS 10 Bij-
OB AALHOCTI CYy/Ii, SIKUH 00iiMae aaMmi-
HicTparuBHy nocany y KCV; BiacyTHicTh
HajexHo1 Audepenrtiamii pi3HOBUIIB BijI-
MOBIIAIBHOCTI CYII SIK CYIIl U Cyl SIK
VIIPABIIHII, TOPYIICHHS TpaB CYyIIi Ta
MDKHApOTHUX CTaHIapTiB y cdepi cymo-
YUHCTBA TiJI Yac JAMCUUILTIHAPHOTO IPO-
Ba/DKEHHS. [CHyBaHHS HEeBHU3HAYCHOCTEH 1
KOJIi31{ YCKJIAJIHIOE KOHCTUTYIIHUIA TTPO-

1IeC, MPU3BOAUTH J0 MOXKJIMBOCTI MaHimy-
JIOBAHHS Ta HEJOTPUMAHHS HOPM 3aKOHO-
JIaBCTBA 1 MPOBENCHHS HAJICKHOI IPaBOBOT
MPOIEAYPH.

TakuM 4MHOM, € HarajabHa Morpeda y
BHECEHHI 3MiH y MoJioxeHHs PermaMenTy
KCYVY Ta 3akony Ykpainu «I[Ipo Konctu-
tyniani Cyn YkpaiHwmy om0 MPHUTSAT-
HeHHA 10 BignosigainsHOCTI ['omoBu KoH-
cruryniitnoro Cyny Ykpainu, Tak, BapTo
nependaunTy nepertik i, SKi € HelmpH-
wastaUMU Ui Tonosu Cyny, mopymry-
IOTh MTOPSIIOK aAMiHICTPAaTUBHOTO YIIpaB-
JIHHS CYIOBOIO YCTAHOBOIO i MaIOTh Oy TH
KBamiikoBaHi AK TMmifcTaBa IS yCy-
HeHHs [onoBu Cyny 3 agMmiHiCTpaTHBHOI
nocaad. 3akOH TakoXK Mae TepeadadaTru
MOKJIUBICTh 3BUIbHEeHHS [onoBu Cymy 3
aIMIHICTPATUBHOI IMOCAAN 3a IHIIIaTHBH
CYAIBCHKOTO KOJICKTHBY, 332 QHAJIOTIEIO0
3i crarreto 20 3akony VYkpainu «lIpo
CYZIOyCTpilf 1 cTaTyc cyiaaiB», A€ peria-
MEHTOBAHO, 110 T0JIOBA CyIy MOXe OyTH
JIOCTPOKOBO 3BUILHEHUH 3 TIOCAIH 34 iHi-
IIaTHBOIO HE MECHIII SIK OJTHI€1 TPETHHH BiJ
3arajbHOI KiITBKOCTI CYIiB BiJIOBIAHOTO
CyAy IIJISXOM Ta€EMHOTO TOJOCYBaHHS HE
MEHII SIK IBOMa TPETUHAMH CYAJIiB ILOTO
cyny. IlincTaBoro 1)1 3BITbHEHHS CY/IJi 3
aJMiHICTpaTHBHOI MOcaau € Horo 3asiBa
a0 TpuBawUe HE3aTOBIILHE BUKOHAHHS
06oB’s3kiB TomoBn Cyny, 3acTymHHKa
lonoBu Cyny BinnoBigHO, cHcTeMaTuyHe
abo rpybe oJHOpa3oBe MOPYLICHHS
3aKOHY ITiJl Yac X BUKOHaHHs [16].
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The work is devoted to consideration of the reasons, essence and features of the
procedure of bringing the Chairman of the Constitutional Court of Ukraine to disciplinary
responsibility. The purpose of the study is to conduct a critical review of the reasons and
procedure of bringing the Chairman of the Constitutional Court of Ukraine to disciplinary
responsibility, as well as to identify the imperfections of legislation in this area. It is proved
that the Chairman of the Constitutional Court of Ukraine is a special subject of responsibil-
ity and disciplinary proceedings can be initiated if the cases of rude and inappropriate un-
professional behavior, which damage the reputation of the whole judicial body, are proved.
It is argued that disciplinary responsibility should not extend to the content of decisions or
sentences, including the cases of divergences of legal interpretations between courts, as
well as in cases of judicial error or criticism of the judicial system. The essence and impor-
tance of the administrative activity of the Chairman of the Constitutional Court of Ukraine
are determined. The procedure of the election and appointment of a judge, who holds
an administrative position in the Constitutional Court of Ukraine, is analyzed. The lack of
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clarity and unambiguity in the normative regulation of the reasons and the procedure of
bringing to disciplinary responsibility the Chairman of the Constitutional Court of Ukraine
are stated. Gaps and collisions have been identified in the legislation that governs the
question of bringing the Chairman of the Constitutional Court of Ukraine to responsibility.
The case-law of the European Court of Human Rights and international standards in the
field of justice are examined, as well as the general fundamental principles governing
disciplinary proceedings against judges. It was noted, that the rights of a judge, who is a
subject of guaranteed by the Convention disciplinary procedure, were developed in the
case law of the European Court of Human Rights or contained in international documents.
It is emphasized that the improvement of the mechanism, aimed at specifying procedural
aspects of bringing the Chairman of the Constitutional Court of Ukraine to disciplinary
responsibility, is urgent.

Key words: Constitutional Court of Ukraine, constitutional jurisdiction, judge, Chair-
man of the Court, disciplinary responsibility, due process of law, international standards in
the field of justice.
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KJACU®IKALIS ®YHKIIT IPO®CHIJIOK
SIK CYB’EKTIB KOHCTUTYLIIMTHUX ITPABOBITHOCHH:
OCHOBHI JJOKTPUHAJILHI IMIIXOIA

CLASSIFICATION OF THE FUNCTION OF TRADE UNIONS
AS SUBJECTS OF CONSTITUTIONAL RELATIONS:
BASIC DOCTRINAL APPROACHES

Kanain C.M.,

acnipanm kagpeopu KOHCMUmMyyitiHo2o,
AOMIHICMPAMUBHO20 ma PIHAHCOB8020 NPasa
Axademii npayi, coyianbHux 8i0HOCUH | MYPUIMY

CraTTio NPUCBSAYEHO KOMMMEKCHOMY aHanidy OCHOBHWX AOKTPUHaNbHUX Miaxogis Ao
BM3HAYEHHS CMCTEMM (PYHKLIiN NpoddCninok, po3pobneHo iX cUCTeMHy knacugikadito sk
Cy6’eKTiB KOHCTUTYLINHMX NPaABOBIgHOCKH Ha NiACTaBi BU3HAYEHHS BiANOBIAHUX KpUTEPI-
B andbepeHuiauii. AKTyanbHiCTb 06paHoi TeMM CTaTTi 06rPYHTOBYETHCSA TUM, L0 YKpai-
Ha HaTenep nepebyBae nuLLe Ha NOYaTKOBIM CTadil PopMyBaHHA CUCTEMU COLLiANbHOMO
napTHepcTBa, a TOMYy SIKICHO OHOBMEHEe PO3YMIHHSA Ta PO3LUMPEHHS CUCTEMU DYHKLIN
NpogChifiok € NepLoYeproBM 3aBAaHHAM y Mpoueci MoAepHi3auil KOHCTUTYLINHOMO
MexaHi3aMmy ny6nivyHoi Bnagu Ta 3abe3neyeHHi couianbHoi cTabinbHOCTI B CyCMiNbCTBI.
ABTOpPOM NpoMNoOHyeTbCA 6a30BUM KpuTepiem knacudikauii pyHKUin npodcninok Bu3Ha-
YyaTu XxapakTep CUCTEMHOI B3aeMOZIi i moginaTu ix Ha 1) 30BHIWHI Ta 2) BHYTPILWHI. Mpn
LbOMY BHYTPILLHI € HanpsAMaMy BNAMBY NPOdChinoK y B3aeMMHaxX Ha MignpueMcTBi i3
poboTofaBLem (3axucHa, hiHaHCOBO-EKOHOMIYHA, OpraHi3auiiHo-BMPOOHMYa, KOHTP-
OnbHa), a 30BHILLUHI PO3rMsS4aTbCA B MpoLeci B3aemodii npodpcninok 3 iHcTuTyTamm ny-
OniyHOI BNagm Ta rpoMagsHCBLKOro CycninbCcTea (NpeacTaBHuLbKaA, NpaBo3axmcHa, noni-
TUKO-NPaBoBa, rPOMaACbLKOro KOHTPONo, MefiaTuBHa (nocepedHuubKa), MidkHapogHOro
cniBpobiTHMLTBA Ta iHWI). MPONOHYETLCA CUCTEMHY Knacudikauito QyHKUin npodcni-
NOK 5K Cy6’eKTiB KOHCTUTYLINHMX NPABOBIAHOCWH 34INCHIOBATU Ha NiACTaBi BU3HAYEHHS
BiANOBIOHUX KpUTEPIiiB AndepeHuiauii, a came: 3a cpepamy B3aeEMOAi 3 iHCTUTYTaMm
nybniyHoi BNagn Ta rpoMagsHCbKOro CycninbCcTBa (NpeacTaBHULbKA, MPaBO3axucHa,
noniTUKO-NPaBoBa, POMALCLKOr0 KOHTPOM Ta Harnsgy (4eMOKypiiHa), mepiaTvs-
Ha (nocepegHuLbKa); MiXKHApoAHOro cniBpobiTHMLTBA; 3a cdepammu CycnifbHUX Bia-
HOCWH (couianbHa, MoMiTUYHA, EKOHOMIYHA, €TUYHO-BMXOBHA, iAeOonoriyHa (4yXOBHO-
KynbTypHa), iHbopmauinHa, ekonorivyHa, iHTerpadinHa Ta iHwi); 3a cnocobamun BBy
Ha CyCnifnbHi BIGHOCUHW (aKTUBHI (SIBHI), NACUBHI (NaTeHTHi, NpMX0OBaHi), arpecuBHi); 3a
cnocobamu OXOpPOHM Ta 3axXUCTy MpaB npauiBHUKIB (NpaBo3abesnevyBanbHa, npaBope-
anisauiiHa, NpaBOBIAHOBNIOBANbHA).

KntoyoBi cnoBa: npodocninku, dyHKUii npodCcrinok, KOHCTUTYLiNHI NpaBOBIAHOCKHM,
coujianbHe NapTHepPCTBO, coLlianbHWi dianor, rpoMagaHCbKe CycnifibCTBO, KOHCTUTYLLIMHWIA
MexaHi3M nyoniyHoi Bnaaw.
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CraHOBIIEHHSI TA PO3BUTOK YKpaiHHU 5K
HE3aJIe)KHOT, COIlialbHOI, TPaBOBOI Jep-
JKaBH, OPIEHTOBAHOI Ha MOOYJOBY JIEBOTO
TPOMAaJSHCHKOTO CYyCIIJIBCTBA, TE€pe-
Oagae HEOOXiTHICTh CTBOPEHHS CHCTEMHU
COLiaJIbHUX, MOJITHYHMX, IOPUINYHHUX Ta
IHIIMX rapaHTiii 3a0e3MeYeHHs Ta peaniza-
il KOHCTUTYLIHHUX TPaB JIIOAWHH 1 TPO-
MansauHa. [ligBuimeHHs e(eKTHBHOCTI
(hyHKITIOHYBaHHS TPOQGECIHHUX  CIIIIOK
SIK BaXKJIMBOTO CYy0’€KTa KOHCTUTYIIHHHIX
MPaBOBIIHOCHH IHCTHTYTY MOXE CTaTH
KIIOYOBUM (DaKTOPOM PO3BHUTKY KOHCTH-
TYUIHHOTO MeXaHi3My IyOJliqHOI BiaH,
aJpKe, 31MCHIOIYN Yepe3 CHCTEMY COIli-
ATPHOTO TAPTHEPCTBA BIUTUB Ha OpraHU
yOMivHOT BIaid, BOHU 3MOXYTh CIIPHUATH
3aXHCTy COLIaJIbHO-CKOHOMIYHHX IIpaB
JIOMUHU Ta PETYJIIOBAHHIO COIIAJBLHO-
TPYAOBUX BiJHOCHH.

CBIiTOBI TEHIEHITIT PO3BUTKY TPOQCITi-
JIOK BH3HAYAIOTh iX K HAWBaKIMBIIIAN
COLIaNbHO-TIONITHYHUM Ta  KOHCTHUTY-
LiAHO-IPaBOBUil 1HCTUTYT, SIKUH Bigirpae
CYTTEBY pOJIb y CTaHOBJEHHI Tpoma-
JITHCBKOTO CYCIIIbCTBA 1 Oepe Ha cebe
3000B’SI3aHHSA ~ BHPIMICHHS  COIaJIbHO-
€KOHOMIYHUX TpOOIeM 3aralbHOJEpIKaB-
HOTO XapakTepy.

OcHoBHa MeTa Wi€l cTarTi MoJsirae y
3MIACHEHHI KOMIUIEKCHOIO aHai3y OCHO-
BHHX JOKTPUHAIBHHX ITiTXO/IIB IO BH3HA-
YeHHSA cucTeMH (GYHKIIA TpodCIiIoxK,
BHPOOIIEHHS 1X CHCTEMHOI Kiacudikariii
SIK Cy0’€KTiB KOHCTUTYLIMHUX MpPaBOBil-
HOCHH Ha IACTaBl BU3HAYEHHS BiAIIOBII-
HUX KpUTEpiiB nudepeHmiaii.

AKTyanpHICTh JOCHIDKEHHS OOTpYyH-
TOBYETBCS THM, IO YKpaiHa Harenep
repeOyBae JUIIE Ha IOYATKOBiM crafil
(hopMyBaHHSI CUCTEMH COLIAJILHOTO HapT-
HEPCTBA, a TOMY SIKICHO OHOBJICHE pO3Y-
MiHHSI Ta PO3IMIMPEHHS CUCTEMH (QYHKITIH
MPOQCIUIOK € TepPIIOYeproBUM 3aBIaH-
HAM y TIpOIleci MOHEepHi3allii KOHCTUTY-
LHIHHOTO MEXaHi3My MyONiYHOI Biamu Ta
3a0e3Me4YeHH] colianbHOi CTabiNBHOCTI B
cycninbcTBi. OcKibku came mpodCHiiku
€ odimifHUMHU TIpencTaBHUKAMHU HaiiMma-
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HUX TPAIiBHUKIB, TO BOHH HE MOXYTh BiJI-
CTOPOHIOBAaTUCH BiJ ydJacTi Ta KOHTPOIIO
3a 30IHCHEHHSIM CydYacHHMX TpaHc(opma-
IHHUX TIEPETBOPEHB Y TIPOIIeCi peopmy-
BaHHA.

Hacamnepen noCTiIKeHHS CHCTEMH
GYHKIIH TPOQPCHiIOK SK CyO’€KTiB KOH-
CTUTYIIITHUX TIPaBOBITHOCHH Tiependa-
yae HEOOXiTHICTh PO3MEKYBaHHS TaKHX
Kareropid, Ak «(QyHKUiD» Ta «PyHKII-
OHyBaHHS». Y JOBIAKOBIH iTepaTypi
CIIOCTEPIraeThCsl HEOIHO3HAYHICTh PO3Y-
MiHHS TepMiHa «PyHKIs». 30Kpema, y
¢dinocopchbKOMy CIOBHUKY «(PYHKITiS
(Bim. nmar. functio i o3Ha4Yae 3mifiCHCHHS,
BUKOHAHHS, 3BEPILICHHS) BHU3HAYAETHCS:
K crmoci0 MisHHA pedyi abo eJeMeHTy
CHUCTEMH, CIPSIMOBaHE Ha JIOCSTHEHHS
neBHOTO edekry [1, c. 784]. CmoBHUKH
YKpaiHCBKOT MOBHM HOHATTA «(YHKLIsD»
BU3HAYAIOTh SK: «poboTa KOro-, 4oro-
HeOy/1b, KOJIO JISTIbHOCTI KOTOCh, YOTOCH)
[2, c. 814] abo sik «sABHIIE, SIKE 3aJICKHUTh
BiJl 1HIIIOTO SIBHIIA, € (DOPMOIO HOTO BUSB-
JIeHHS 1 3MIHIOETHCS BIAMOBITHO A0 Horo
3mie» [3, ¢. 657; 4, c. 6537]. B iHmomy
TIIyMauHOMY CJIOBHUKY «(QYHKLisS» po3y-
MIETBCS y IBOX 3HAYCHHSX: MO-TIEpIIe, K
po0oTa, Ky 31HCHIOE OpTaH Yd OpraHi3Mm;
MO-ZIpyTe, IK 000B’I30K, KOJIO TisSITLHOCTI,
MpU3HAYEHHs, POk [5, c. 650].

B ropunuuHiii nitepaTypi TpaauiiifHO
mig  QYHKOISIMA PO3YMIIOTHCSL HANpsIMU
JISUTHHOCTI YW BIUTMBY Ha MEBHUI 00’ €KT
MpaBOBUX BimHOCHH [6, c. 94; 7, c. 181;
8, c. 28, 82]. Ha BimMiHy Bim (QyHKIIIH,
y Teopii CHCTEMHOTo aHaiizy miJ (yHK-
LiOHYBaHHIM OyIb-SKOi CHCTEMH PO3Y-
MIETBCS «...TpOLEC peamizalii SKOCTewH,
o 3a0e3MeuyloTh 1l JOCSTHEHHS METH,
a minx GyHKIiero — cmocid 9u 3acib mocsr-
HEHHS METH cucTeMm» [9, ¢. 35]. 3okpema,
B. IIporacoB Haromomrye, mo «(yHKIII €
igeaTbHUMHU (OpMaMH, «B3ipLeM» TOBeE-
IIHKM CHUCTEMH, HEOOXIOTHMMHU 1M s
nocsarauerds metu [ 10, c. 28]. To6To kare-
ropii «hyHKII» Ta «PYHKIIIOHYBAHHS)
MOJKHA CHIBBIIHOCUTH SK <«SIBHUIIE» Ta
«TIPOLIECH.

BHHE9/ApBd90WED 02098NaIN B NQELS JOHSEXd8p 8IHE2d0 ILIDOHILEIQ BW

linegiHeado npeaee 1909eduU-0HNINAWNWIHOY



KoncruryniitHo-npaBoBi akagemiuni ctyzii Ne 2/2019

KoHcmumyuiliHo-npagosi 3acadu opeaaHizauii ma disnbHoCcmi op2aHie depxasHoi enadu

ma micueeo2o camospsiOysaHHs

Buxonsiuu 3 BUKIIaICHOTO, MOYKHA KOH-
CTaTyBaTd, WO MiA QYHKIIIMHU MpodcCri-
JIOK BapTO PO3YMITH HANpPSMHU X BILIUBY
Ha CYCITUTbHI BiTHOCHHH, a X (YHKITIOHY-
BaHHS € TIPOIlECOM peayizalii (yHKIIH,
SIKUI 3PEIITO0 Ma€ MPHU3BECTH JIO JOCHAT-
HEHHS 0a)XKaHOTO PE3yIBTaTYy.

[1ix yac BU3HAUEHHS CHCTEMH (QYHKITIH
npodCHijiok SK cy0’€KTiB KOHCTHTYIIiH-
HUX TPaBOBITHOCHH CJIi/I BUXOANUTH 3 TOTO,
mo, mo-mepiie, (GyHKIiT — e HampsMu
BIUTUBY TIE€BHOTO COI[iaJIbHO 3HAYYIIOTO
iHCTUTYTY (TIpodpeminok) uum obcTaBUHU
Ha TEBHI TPABOBITHOCHHH, TMO-IpYTe,
¢yHKIii BimoOpakaloTh CYTHICTh 1HCTH-
TYTy, HIOTO IPU3HAUYEHHS B MEXaHI3Mi Ipa-
BOBOTO DETYNIOBAHHS Ta 3aKOHOMIPHOCTI
PO3BUTKY.

Y mnporeci 3IiHCHEHHS CHUCTEMHOIO
aHai3y JMOKTPUHAIBHHUX MiJIXOIB IIOJIO0
ximacudikarii GyHKIIH MPOoQCIiIoK BapTO
aKIEHTYBaTH yBary Ta TOMY, IO B TIpa-
BOBil Haymi ms mpobiema 31e0iIbIioro
Oyna MpenMeToM BUBUEHHS IMPEICTABHU-
KiB HayKHU TPYyJOBOTO MpaBa, a TAKOX JIes-
KHX HayKOBIIB y cdepi Teopii aepikaBH i
MpaBa Ta KOHCTHTYIIIHOTO TIpaBa, a came
JOCIIPKEHHS. 3a3HAa4eHOi MpoOJIeMaTHKu
CIIOCTEPIraeThCsi B TpaIX TaKHX Yyue-
Hux, sk: JI. [nymuenkoBa, 0. I'pimmHa,
10. Jmurpenko, 1. 3enpkoB, M. 3uma,
I. KucenvoBa, P. Konaparses, B. Kopo-
nenko, H. Koctuna, B. Kpasuyk, A. Kpec-
tesaHiHOB, K. Mopdinic, B. Hikidopos,
B. Ilecuancekuii, B. IIpokonenko, A. Pas-
asacekuii, C. Pesemos, I. ®imarkina,
B. Lux, ®. Ilecapchkuit, H. Iluranuyk,
B. Uexa, B. lllepbuna, O. IlloToBa Ta iH.

30kpeMa, pamSHCHKAH  JOCIITHUK
I MockaneHko BUAINSAB BUPOOHHYO-
€KOHOMIYHY, 3aXUCHY, KYJIbTYPHO-BUXOBHY
Ta oprasizauiiiny ¢QyHKmii mpodcminok
[11, c. 45-59]. IIpore HacupaBmi pajsH-
ChKi TIPO(CITUTKA HE MM MOXITHBOCTEH
peanbHO BIUIMBAaTH Ha OIJIATy Ta YMOBHU
mpaii, ajge MOXyThb OyTH TPHUKIAAOM B
opraHizailii J03BUJUIS, 3aXOJIiB 3 OXOPOHHU
3/10pOB’s, 3a0€3Me4eHHs KUTIOBUX YMOB
TOIIIO.
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Harenep 3xebinbimoro cepen GpyHKIIiN
PO CIIiIOK BUAUIAIOTH 3aXHCHY Ta TPe/I-
cTaBHULBKY. [Ipy 11bOMY 3aXucHa HonArae
BUKJIIOYHO Yy BiJIHOBJICHHI MOPYIIEHUX
IIpaB MPALiBHUKIB T4 BiJICTOIOBAaHHI IXHIX
iHTepeciB nepe poOOTOAABIIEM YU B CYIIO-
BHX IHCTaHITISAX, a IPECTaBHAUIIbKA pearli-
3y€THCS B IIPOLIEC] IPOBEICHHS KOJIEKTUB-
HHUX TIEPETOBOPIB.

Huska cyyacHHMX JOCHIAHHKIB, cepen
sxkux — B. KpaBuyk [12, c. 202], B. Hiki-
dopor [13, c¢. 89], B. Ilpokonenko
[14, c. 106], HaromomIyIOTE HA TOMY, IO
npodeciiHi  CIIKA  CTBOPIOIOTBHCS  Ta
IOII0Th 3 METOI0 NpeACTaBHULITBA, 3IiH-
CHEHHS Ta 3aXUCTy TPYAOBHUX, COLIaNbHO-
E€KOHOMIYHUX Ta IHIIMX [IPaB Ta IHTEPECiB
cBOiX uiieHiB. I. DiylaTKiHa TaKOXK BBaXKAE,
o TPO(QCIIKK TPEACTABIAIOTh IHTEP-
€CH TIpaIliBHUKIB Ha BCIX eTamax IpaBo-
BOTO PETYIIOBAaHHS Mpali, TOOTO Oepyun
y4acTb Y HOPMOTBOPYOCTI, Y pasi 3acTo-
CYBaHHS HOpPM TPYIOBOTO TpaBa, y pasi
3MiCHEHHS 3a0€31ICUCHHS iX JOTPUMaHHSI
1 TPO(ITAKTHKY BiJ TPYAOBHUX IIPAaBOTIOPY-
IIEHb, a TAKOXK Yy pa3i 3aXUCTY HE3aKOHHO
NOPYIICHUX TPYAOBUX IPaB MPaliBHUKIB
Ta y4acTi B 3aJlyueHHI J0 BiIMOBigab-
HOCTi poOOTONABIIIB, SIKi MOPYUIYIOTH IIi
mpaBa [15, c. 154].

[ligkpecmtoe 0coOMHUBICTE TPOQCITiI-
KoBOi mpaBo3axucHoi ¢yHkmii B. Hiki-
¢opoB,  apryMeHTyIOYH  COLIaJbHUM
MOXO/PKEHHSIM MPOQCIIJIOK: «...TIpalliB-
HUKA caMi Ha JOOpPOBUILHUX 3acaaax
00’ eqHANMCS I 3aXWCTy CBOIX IIPaB,
cBoOon 1 3akoHHUX iHTepeciB y cdepi
npami» [13, c. 89]. IloxibHoi mo3umii
notpumyetbes i H. Lluranuyk, sika BBa-
JKae, IO TOJIOBHOK (YHKIEW Mpod-
CIIIJIOK € 3axWCHa QYHKILS, I SKOIO
CIiA PO3YMITH HOisUTBHICTH MPOQCIILIOK,
CHPSIMOBaHYy Ha 3aXWCT 1HAMBIOYaJbHUX
1 KOJIEKTMBHUX TIpaB Ta 1HTEpeciB HalMa-
HUX TMpAaliBHUKIB Yy pa3i BUHUKHEHHS,
3MiHHM Ta NMPUIUHEHHS MPABOBIJHOCHH, B
SKi BOHM BcTymaiots [16, c. 11]. o Hei
npuenaayetbes i [. Kucenwosa, ska, anaii-
3yI0YM KOHCTHTYLIHHO-TIPaBOBUH CTaTyC
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npodCHiJioK, TaKOX aKLEHTYyE yBary Ha
3axHMCHIN (QyHKIII MPoCHiioK Ta BU3HA-
yae ii Ipu ObOMY SIK «UIJIECTIPSIMOBAHY
TIPaBOBY MisUTBHICTH IIONO 3aXUCTy TPY-
JIOBHX TIPaB 1 3aKOHHUX 1HTEPECiB TpalliB-
HUKIB, OXOPOHH iX BiJ[ MOpPYIIEHB, IIOI0
BiTHOBJICHHSI MOPYIICHUX NpaB, BCTAHOB-
JICHHS! OUTBII BHCOKOTO PiBHS YMOB TIpaili
Ta o0y Ty mpaniBHuKiB» [17, c. 21].

Hesxi JOCTITHUKH, BUIUISIFOYH
3aXUCHY (YHKIIIO TPOQCIIIOK SK Tpi-
OpPHUTETHY, PO3KPHBAIOThH ii 3MICT dYepe3
BUJIICHHA B ii CTPYKTYpi # iHIIUX QyHK-
uii. Tak, P. KoHaparheB 31e0UIBIIOTO
BHJUTSIE 3aXHCHY (QYHKIIO MPOQCIiIOK,
ajie B pO3MIMPEHOMY il PO3yMiHHI, fKa, Ha
HOTO AYMKY, OXOILTIOE 1 TIpaBo mpoderri-
JIOK 3A1MCHIOBAaTH HAIMA] Ta KOHTPOJIb 32
JTIOTpUMaHHSM 3akoHoAaBcTBa [18, ¢. 186].

[NonmiOHmMit  MigXim BUKOPUCTOBYE i
A. KpecTpsHIHOB, BKa3yr04H, 0 OCHOBHA
pONb TPOQCIIUIKK TIONATaE 'y 3iHCHEHHI
3aXHUCTy TPYIOBUX 1 COIIALHO-EKOHOMIY-
HUX TIpaB Ta iHTepeciB NPAaIiBHUKIB, a BXKE B
MeKax 11 po3msiae i iHii QyHKIIii, 30KkpeMa
COIIATBHOTO MEHEKMEHTY, TEXHOJIOTIUHY,
[PE/ICTABHULIBKY, EKCHEPTHY, KOHCYJIbTa-
THBHY, MOOLITI3aTopchKy [ 19, c. 43].

THma BITYM3HIHA JIOCIIITHHLIS
1O. llloToBa TakoX BBaXKa€, 110 OCHOBHUMH
HarnpsiMaMu (QYHKIIOHYBaHHs TIPO(CIITIOK
€ OXOpOHAa Ta 3aXHUCT TpaB Ta IHTEPECIB
HaiimMaHux mpamiBauKiB. [Ipn npomy, Ha ii
IYMKY, OXOPOHA € CyKYITHICTIO 3aXO[iB, 1110
3MIHCHIOIOTECA TPOQCHIIKAMU ISt TIPO-
¢binakTHKKM Ta TOMEpeAKeHHsI MOPYIIeHb
TPYIOBUX, COILIAILHO-EKOHOMIYHUX TIPaB
Y yCYHEHHS IIepeloH Ha NULIXY iX 3aiH-
CHEHHS 3a YMOBH, LI0 Taki NEPEroHH He
€ TPaBONOPYLICHHSIMH. 3aXUCT € CyKYII-
HICTIO 3aXOIiB, 1[0 3aCTOCOBYIOTHCS TIPO(-
CHIJIKAMH Y Pa3i MOPYIICHHS, OCKap KEeHHS
YH HEBU3HAHHS TPYJIOBOTO, COLIIAIbHO-EKO-
HOMIYHOTO TIpaBa Ui HOTO BiIHOBIICHHS,
BU3HAHHS, MIATBEPIKCHHS UM 3aXHUCTY
=M criocooom [20, ¢. 269].

Ha HeoOXigHOCTI BHIICHHS MOPST
i3 3aXMCHOI0 1 NpEeACTaBHHULBLKOI (yHK-
uii Haromomrye i ®. llecapcekuid. Ilpu

17

IIbOMY OCHOBHOIO (PYHKITI€IO MTPOQCILIOK
BiH BBa)XKAa€ 3aXMCHY, a IIPEICTAaBHUIIbKA
(DYHKIIS € TONMOMIXHOI y 3aXHUCTi IpaB
HaliMaHUX TPaLiBHUKIB, BOHAa CTBOPIOE
HaJIeKHI TepeayMOBH JJs  peamizamii
3axUCHOI (QyHKIii. BusHaHHS 3axUCHOT
GyHKIIT TpOoQCITiJIOK TOJIOBHOIO, OCHO-
BHOIO TIependadae, 110 BCi 1HII HapsSMH
iX JISUTBHOCTI MYCSATh MaTd IiIIOPSI-
KOBaHWH XapakTep 1 He CyNepeuuTH ii
[21, c. 14].

Haronomye Ha HEoOXiAHOCTI BH/II-
JIEHHS BOX (YHKIIIH MPOQCIIOK TaKoX
B. Yexa: nmpencTaBHULTBA 1 3aXUCTY COLIi-
aNbHO-TPYAOBUX MpaB Ta iHTEPECiB BiA-
MOBITHUX KaTeropiii mpamiBHUKIB, SKi
JI0 TOTO  3AIMCHIOKTHCS MPODCIIIKOI0
omHOYacHO [22, c. 21]. Ha BaximBoCTI Ta
MIPIOPUTETHOCTI MPEACTABHUITEKOT (yHK-
uii npodeminok Hamomsrae B. Koponerko
[23, c. 152].

HdoBoni  opuriHanbHy — Kiacu(ikariio
(byHKUI Tpodeninok mporoHye /. 3eHbKoB,
SIKMI BBayKa€ NOIUILHUM IIOIUIATH IX HA [Ba
piBHi, a came: 1) (yHKIIi mepmioro piBHI —
3aXMCHA 1 IPEICTaBHULIBKA, SIKi 3YMOBIIIOIOTH
iCHyBaHHs 1HIIMX (QYHKUIA OPOQCIIOK;
2) yHKuii gpyroro piBHA — OpraHizaliiHo-
BUPOOHMYA, KOHTPOJIHHO-HAIIISIOBA, COITi-
JIBbHO-KOHOMIYHA,  KyJIBTYPHO-BHXOBHA,
KOHCYJIbTaThBHA Ta (DYHKIIS MIKHApPOIHOT
CHIBITpaIli, SIKi € TMOXiTHAMH BiJ (YyHKIIIH
NIEpLIOTo PiBHS [24].

€ migxomu nmo kiacudikaiii QyHKIH
PO CIiIOK, BIAMIOBITHO 0 SKUX JOCIiI-
HUKW B3araji HE BUAUIIOTH Hi 3aXHCHY,
Hi TpencTaBHUIBKY OGYHKImiI. A came
B. LlBux BBaxae, 1110 HHUHI 32 MpOQCIHi-
KaMH BXX€ BU3HAUYMIUCA 1 3aKpilmmimcs
Taki (QYHKMII: colianbHO-eKOHOMIYHa,
MOJIITHKO-TIPAaBOBA, OCBITHRO-KYJIBTYpHA i
CyCIIUIBHO-TpOMaJichka [25, ¢. 164—165].
Inma gocaiguung M. 3uMma BBaxkae, IO
TUNOBUMH  (PyHKUiIAMH TIpochiiok €
00’eqHaHH (47151 CTBOPEHHS OpraHizaiii);
COJIIAPHICTB (AJIs YCIIXY CIIPaBH); 3aXUCT
IHTepecCiB WiIeHIB (MeTa opranisartii), -
BHIIIEHHS KBaTi(iKaMIIHOTO PiBHS WICHIB
npodeminku [26].
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Jesiki BueHi, 3okpema J1. [rymHeHkoBa,
A. PaBusHchKuil, C. Pe3enos, npomnony-
10Th audepenmioBarn QyHkuii npodermi-
JIOK 3a CTYIIEHEM 3HauyIIOCT] Ha: 3aXHUCHY;
NIPEACTaBHULBKY; 00 €IHYBalbHY; MpO-
CBITHHIIBKY [27, c. 112].

BBaxxae [OLINBHUM BHOKpPEMIICHHS
TPHOX TOJOBHUX (YHKLIIH MpodCHisiok
B. Ilecuanchkuii, a came EKOHOMIYHOI,
TTOJTITHYHOI 1 cycinbpHOT [28].

Iama nocmigaus B. [llep6una nporro-
HYy€ BUIUIATH Taki QyHKUIl mpodcmiiok:
MPeACTABHULIBKY; 3aXHCHY; KOHTPOJIBHY;
BUPOOHWYY; CycCHiJIbHO-TIONITHYHY. [Ipu
FOMY BOHa HAroJjolIye, II0 3aXWCHA
¢yHKis € TomoBHOIO [29].

Hanonsirae Ha BUAiIEHH] HU3KH OCHOB-
HUX Ta JeJeroBaHrX QyHKLiH MpoQCHijioK
10. JIMuTpeHko, a caMme /10 OCHOBHUX BiH
BiTHOCUTB: 3aXHCHY, BHPOOHHYO-CKOHO-
MiUHY, KyJIbTYPHO-BUXOBHY, MIXKHAPOIHY,
a 70 JeNIerOBaHUX: HAIIAJ 332 OXOPOHOIO
npaui ¥ JOTpUMaHHAM TPYZOBOTO 3aKO-
HOJABCTBa, y4yacTb Yy NPaBOTBOpYil i
paB03acToCOBHIM AisutbHOCTI [30, c. 111].

JlocmmKyrodn MeXaHi3M  B3aeMOJIii
JepkaBu Ta TPOQCIIOK Y TOMITHIHIHN
cucreMi cycminbcTa, H. Kocrina naromo-
IIye Ha HEOOXiTHOCTI BUAUIECHHS TaKHX
¢yHKUiii npodceminok: 3axMcHOI, Tpea-
CTAaBHUILIBKOI, KYJIBTYpPHO-BUXOBHOI Ta
momiTHYHOI. JIOCHIMHUTIA TIOMIISE TYMKY
OLIBIIOCTI BUEHHUX 1 BBA)Ka€, 110 OCKIJIBKH
PO CITIIKY BUHUKIIH [T 3aXHCTY MPaB i
iHTEepeCiB MPAIIOI0YNX, TOMY X T'OJIOBHA
¢GyHKIIS — 3aXKCHA, Apyra iX HalBaKIIH-
Bila (YHKI[IS — MPEACTABHUIITBA iHTEpe-
ciB mparfiBHUKiB. OKpeMO BOHA BUALISE ITIC
1 KyJIbTypHO-BHXOBHY (PYHKITIFO 3 BHXO-
BaHHS CBOiX WICHIB y JIyCl MaTpioTH3MY
Ta TOJITHYHY MIOAO yyacTi iX y BuOOpax
OpTaHiB JepKaBHOI BJIaJH Ta OPTraHiB Mic-
1eBoro camoBpsiayBanus [31, c. 57-59].

VY cBoit momoBimi Ha 3aciganHi Ilap-
naMeHTchKoi Acam6rnei YopHOMOpPCHKOTO
Exonomiunoro CniBpo6itaunrsa K. Mop-
(inic 3a3HaYUB, 110 BUAUISIOTH TPU OCHO-
BHI (yHKUii mpodcminok: 1) 3axucHy
(B3aeMuHH «TIpOoQCIiNKa — MIAIPUEMII),
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2) TpeacTaBHULBKY (B3a€MUHH «Ipod-
CIIIIKa — JepikaBa»), 1 3) EKOHOMIUHY
(TypOoTa mpo migBuIIeHHS e()EeKTUBHOCTI
BUpOOHMIITBA) [32].

[TincymoByrOuM BUKJIAJICHI BUIIE JTOK-
TPUHAJIBHI MTAXOAM JO KiacHpikarii
(hyHKIIH TTPOoCITiIOK, BHUCIOBIIEHI Tpe/I-
CTaBHHUKaMH HAayKd TPYAOBOTO TIpaBa,
Teopii JepkaBH 1 mpaBa Ta KOHCTUTY-
LiAHOrO TpaBa, MOXKHA 3POOHMTH HU3KY
y3aranbHeHb. [lo-mepiie, ciil 3BepHYTH
yBary Ha BIJCYTHICTb CHCTEMHOCTI ¥y
pasi 3mificHeHHs Kiacuikarmii QyHKIIii
NpOdCIiIoK;  MO-Apyre,  3ACOLIBLIOTO
JOCHIMHUKHA BUIUIIIOTE 400 BHKIIIOYHO
3aXUCHY (YHKIIIO, a00 MPEICTaBHUIIbKY
Ta 3axMCHY QYHKIII, ajie TparuisioThCs
OUTBII pO3MIMpPEeHi PI3HOMAaHITHI Kiacu-
(hikariii; mo-Tpere, y HayKOBOMY JUCKypCi
HE CIIOCTEPIraeThCsl €IHOCTI PO3YMiHHS
SIK TOHATTA (yHKUiH, Tak i BHIUICHHS
€IMHUX KPUTEPIiB y Mpoleci 3AiHCHeHHs
kiacugikarii; mo-4erBepre, Kiacudikamii
(hyHKIIH TpodciNok SK Cy0’ €KTiB TPyAO-
BOTO TIpaBa 37eOiIBIIOT0 HE BPAaXOBYIOTh
HEOOXiJHICTh BW3HAUEHHS HaIpPSIMIB iX
BIUIMBY Ha NpOLIEC KOHCTPYKTHBHOI B3a-
€eMoii 3 opraHamu myONiyHOI BJIagu Ta
IHCTUTYTaMH TPOMAJISHCBKOTO CYCIIib-
CTBa.

OyHKmii  TpodCIiIoK  3MIHIOIOTHCA
3aJIe)KHO BiJl YMOB iX ()YHKIIIOHYBaHHS, Ha
SIKi BIUTMBAa€ HU3Ka YHMHHUKIB, [TOB’sI3aHUX
HacamIepeal i3 PO3BUTKOM CYCHIIBHHUX
BIIHOCHH Ta HayKOBO-TEXHIYHUM IIPOTPE-
COM y TI00aJbHOMY, 3araJIbHOCBITOBOMY
MaciTabi, TOMy BapTO 1€ BPaxOBYBaTH
ITiJ] 9ac 3AiiCHEHHS 1X Kinacudikarii.

[Ipobnema  kmacudikamii  PyHKIIH
npo)CIiIOK Mae sK TEOPETUYHE, TaK 1
NpPaKkTHYHE 3HAYCHHS. Y TEOPETHYHOMY
acriekTi kimacudikartis GyHKIA mpodcmi-
JIOK JTa€ 3MOTY 3a0e3MeYUTH JIOTiYHICTh
Ta TOCIIJOBHICTh iX HAyKOBOTO JIOCIi-
JOKCHHS. Y TPaKCEOJIOTIYHIM IUIOIIUHI
knacudikamiss  QyHKOiH  mpodcmiaok
JIACTh 3MOTY 3a0€3IeUnTH HAyKOBUH ITifI-
xig mo BubOopy ¢opm i meronmiB ix mpa-
BOBOTO PETYIIOBaHHS, IO CHPUATAME
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MIBUIICHHIO e€()EeKTUBHOCTI iX (pyHKITiO-
HYBaHHS B KOHCTUTYLIMHOMY MeXaHi3mi
myOniyHOi Biagu Ta B mpoleci 3abesre-
YEHHS Ta 3aXUCTY NPaB JIFOJUHU.

[IpaBunbHO CcKiIameHa Kiacudikaris,
sk 3a3Hadae H. Komocos, BimoOpaxarouu
3aKOHOMIPHOCTI PO3BHUTKY O0’€KTIB, IO
KJIacu(iKyIOTbCS, PO3KPHBAE [IMOMHHI
3B’SI3KH MiXK JOCIIPKYBaHUMH 00’ €KTaMH
Ta JOIOMarae IOCTITHUKY 30pi€HTyBa-
TUCH Y HAUCKJIAAHIIINX CUTYaLisX, CIyTye
OCHOBOIO JUTS y3araJbHEHUX BUCHOBKIB Ta
porHo3is [33].

Hacammiepen 6a30BUM KpHUTEpieM Kiia-
cudikamii GyHKIiH mpodemisok mporo-
HY€MO BH3HAUUTH XapaKTep CUCTEMHOI
B3a€MOIi 1 MOMIIATH iX Ha: 1) 30BHIIIHI
ta 2) BHyTpiwHi. [Ipy upomMy BHYTpiLIHI
€ HampsIMaMu BIUTUBY MPOQCIIJIOK y B3a-
€MHHAX Ha MINPHEMCTBI 13 poboToaaB-
meM (3axwmcHa, (iHAHCOBO-EKOHOMIYHA,
OpraHi3amiifHO-BHPOOHNYA, KOHTPOJIbHA),
a 30BHIIIHI PO3MIANAIOTECS B TPOIECi
B3aeMoAii MPOQCHiIOK 3 IHCTUTYTaMH
nyONiYHOI BJIaaAd Ta TPOMAITHCHKOTO
CyCIIbCTBa (MIpeNCTaBHUIIbKA, MPaBO3a-
XHCHA, HONITHKO-TIPaBOBa, I'POMaJICHKOTO
KOHTPOJIIO, MeJiaTHBHA (TIOCEPEeTHUIIbKA),
MDKHapOIHOTO CHiBpOOITHULITBA Ta 1HIII).

VY KOHTEKCTI AOoCcHimKeHHs Tpodci-
JIOK SIK Cy0’€KTa KOHCTUTYIIITHUX TPaBo-
BIJHOCHUH BaXXJIMBE MICIIE BIiIBOIUTHCA
caMe 30BHIIIHIM (YHKIIiSIM, a BHYTPIIITHI
¢byskii  3mebimpImioro €  HampsMamu
JOiSUTBHOCTI MPOQCIIIOK SIK  Cy0’€KTiB
TPYAOBHX TNpaBOBiAHOCHH. Baprto Bpa-
XOBYBaTH 1 TOW (akT, 110 HABITH AKIIO
30BHINTHI Ta BHYTPIMIHI (QYyHKIIT MamOTh
OJTHAKOBY Ha3BY, 1X 3MiCT Oyze pi3sHUTHUCH,
HANpPUKIaJA, SKII0 BUAUIATH KOHTPOJIbHY
($yHKUi10, BHYTPIIHIN BIUTUB HA CUCTEMY

BOHa OyJe CIpaBsATH B IPOIEC peari-
3anii MOBHOBA)KEHb OO KOHTPOJIO 32
yMOBaMH Tpalli, HaJIeKHUMH BHPOOHHU-
YUMH Ta CaHITapHO-NOOYTOBUMH YyMO-
BaMH Tpalli, JOTPUMaHHIM YMOB KOJIEK-
TUBHUX JIOTOBOPIB, BUIIJIATOIO 3apO0iTHOT
ati Ta iH. 3OBHIOIHIA TPOSB KOHTp-
oJIbHOT (YHKIIII Oyme peani3oBYBaTHCh y
mporeci B3aemomii mpodermiiiok 3 opra-
HaMU ITyOJIIYHOI BJIagu B TPOIIECi Hala-
TO/DKEHHS  COIIaJIbHOTO  JIaJIOTy  MiXK
npaiiBHUKaMHU, pOOOTOIABISMHU Ta Opra-
HaM¥ ITyOII9HOT BIIA/IH.

Takox BBa)KaeMmo, IO IJISI CHCTEM-
HOTO YSIBJICHHS BapTO 3A1MCHIOBATH iX
knacu@ikamio i 3a IHIIUMH KpHUTEpi-
aMu: 3a cpepamu B3aeMonii 3 iIHCTUTY-
TaMH MyONIYHOI BIaAW Ta TpOMasH-
CBKOTO CYCIUIBCTBA (TIPEACTaBHUIILKA,
IpaBO3axMCHa, HOJIITUKO-TIPABOBA,
IPOMaZCHKOIO KOHTPOIIO Ta HarsAy
(memokypiiiHa), MexiaTuBHa (mocepen-
HUIbKA); MDKHAPOIHOTO CHiBpOOITHH-
[TBa; 3a chepaMu CyCHiILHUX BiJIHOCHH
(comianpHa, TIONITHYHA, CEKOHOMIYHA,
eTUYHO-BUXOBHA, iAeoyoriuHa (IyXo-
BHO-KYJIBTypHa), iHpOpMalliiiHa, eKojo-
riyHa, iHTerpauiiiHa Ta iHIIi); 3a Croco-
0amu BIUITMBY Ha CYCHiJIbHI BiJIHOCHHHU
(akTuBHI (s1BHi), TacuWBHiI (JIATEeHTHI,
MIPUXOBaHi), arpeCcHBHI); 3a CIOCOOaMH
OXOPOHHM Ta 3aXUCTy IpaB IpaliBHUKIB
(mpaBo3abe3neuyBaibHa, IpaBopeaiza-
1iifHa, IPaBOBITHOBIIOBAJIbHA).

[Mpu 1pOMy 3MiCTOBE HaBaHTaKEHHS
KOKHOT 3 BUAUICHHX (QYHKIIH BapTo
CHIBBIAHOCUTH 13 3a3HAYEHOIO CIICLH-
(hikor0 Ta MOXIHUBICTIO 1X B3aemomii He
TiNBKH 3 poOOTOAABLSIMU, aie W 3 opra-
HaMHM MyOJIiYHOI BIaJy B MPOIIeci HaJlaro-
JOKEHHS COIIaJIbHOTO JIIajIory.
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The article is devoted to the comprehensive analysis of the fundamental doctrinal
approaches to the definition of the system of functions of trade unions, and their
system classification as subjects of constitutional relations was developed based on
the identification of relevant criteria for differentiation. The urgency of the research is
substantiated by the fact that Ukraine is at the initial stage of forming the system of social
partnership, and therefore, a qualitatively updated understanding and expansion of the
system of the functions of trade unions is a primary task in the process of modernizing
the constitutional mechanism of public authority and ensuring social stability in society.
The author proposes to determine the nature of system interaction as a basic criterion
for the classification of the functions of trade unions and to divide them into 1) external
and 2) internal. Moreover, the internal ones are directions of the influence of trade unions
in the relations with an employer at the enterprise (protective, financial and economic,
organizational and production, control), and external ones are considered in the process
of interaction of trade unions with the institutes of public authority and civil society
(representative, human rights, political and legal, public control, mediatory (intercessory),
international cooperation and others). The paper sets to carry out system classification
of the union trades as subjects of constitutional relations based on the determination of
relevant criteria for differentiation, as follows: according to the spheres of interaction with the
institutions of public authority and civil society (representative, human rights, political and
legal, public control and supervision, mediatory (intercessory); international cooperation; in
the fields of social relations (social, political, economic, ethical and educational ideological
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(spiritual-cultural), informational, ecological, integrated and others); by the ways of
influencing social relations (active (explicit), passive (latent, hidden), aggressive); by the
ways of protection and defense of employee rights (enforcement of rights, enjoyment of
the rights, restoration of rights).

Key words: trade unions, functions of trade unions, constitutional relations, social
partnership, social dialogue, civil society, constitutional mechanism of public authority.
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KOHCTUTYUINHI 3ACAJIU KPUMIHOJIOTTYHOI'O
3ABE3IEYEHHS TPUKOPIOHHOI BE3IIEKHN YKPATHU

CONSTITUTIONAL GROUNDS OF CRIMINOLOGICAL ENHANCING
OF THE BORDER SECURITY OF UKRAINE

Kypnmwok 10.B.,
KaHouoam 1opuouyHuX Hayk,

HAYANbHUK YAPAGIIHHS AOMIHICMPAMUBHOT FOPUCOUKYILT

Henapmamenmy oXopoHu 0epicasHoco KOpOOHY
Aominicmpayii’ {epocnpuxopoonciysxcou Yrpainu

Y cTaTTi XapakTepusyrTbCa KOHCTUTYLINHO-NPABOBI 3acaau 3anobiraHHs 3MovnMHam
NpoTWN NPUKOPOOHHOT Ge3nekn YkpaiHu. BigsHadeHo, Lo, po3KpMBaKYM KPUMIHOMOrIYHE
3abe3neyeHHs 6e3nekn B acnekTi KOHCTUTYLIMHOTO NpaBa, BapTo BPaxoByBaTw, Lo npea-
MeT uiel ranysi npaBa nependadae BKOYEHHS 4O HbOMO, 30KpEMa, TUX BiOHOCWH, LLO
€ 3aranbHUMK YM 6a3oBUMK ANA TUX ranysen, B SKMX BOHM BMHMKaOTb. CycninbHi Big-
HOCMHM OO0 3abe3neyeHHs HaLioHanbHOI 6e3nekn BU3Ha4YeHO CKNagoBUM E€ITEMEHTOM
npeameTa KOHCTMTYLINHOrO npa.a, OCKifnbKM iX HeOOXigHO po3rnaaaTN ik OCHOBOMOSOXKHI
BiQHOCVMHM ANS iHWKNX couianbHUX 3B’A3KIB — TUX, WO CKNadalTbCs B MeXax opraHisauii
AisnbHOCTI i3 3abe3neyeHHs BCix pisHoBMAiB 6e3neku. [pn LbOMY KOHCTAaTOBAHO, L0 CTaH
3aXULLEHOCTI XXUTTEBO BaXXNMBMX iHTEPECiB 0COBMCTOCTI, CycninbCTBa i AepXasu Big pe-
anbHWX Ta NOTEHLUINHMX 30BHILLHIX | BHYTPILLHIX 3arpo3 y NPUKOPAOHHOMY MPOCTOpi BAPTO
BBaXXaTW KIOYOBOK O3HAKOK MPUKOPAOHHOI Ge3nekn aepxaBu SK KOMMEKCHOro Bmay
HauioHanbHoi 6e3nekn. OCHOBHI 3acagmn Aep)XaBHOI NONITUKK LWOAO 3anobiraHHs 3noyn-
HaM MpPOTU NPUKOPAOHHOI Be3nekn YkpaiHn Ha igeonoriyHomy (KOHLENTyanbHOMY) PiBHi
copmoBaHi y HM3Li nonoxeHb KoHcTuTyLii YkpaiHn. BoHn siBnsitoTe coboto 6asose nia-
I'PYHTS, Ha AKOMY hOPMYETBHCA 3aKOHOAABCTBO Ta peani3yloTbCs 3aB4aHHSA YNOBHOBaXe-
HMX cyb’ekTiB LWoao ybe3nevyeHHs CyBepeHITeTy AepxaBu, TepuTopianbHOi LinicHOCTI Ta
HeOTOPKAHHOCTI 1T AepXXaBHOIO KOPAOHY Bif, 3MOYMHHUX MOCHAraHb, a TaKOX CTBOPEHHS
YMOB [5151 peanisaLii XXMTTEBO BaXINMBMX iHTEpPEeCiB 0cobu, CycninbCTBa i Aepxasu y npu-
KOpAOHHOMY npocTopi. BiazHayeHo, Lo ycnix AianbHOCTi 3a3HaYeHux Cyb’exkTiB y cucTemi
3abe3neyeHHs NPUKOPAOHHOI 6e3nekn B YKkpaiHi 6arato y YoMy BU3HAYaAETbCHA HAsABHICTIO
YiTKOT Ta eheKTMBHO Aito4oi NpaBoBoi 6a3n. Came ToMy nepcnekTMBamun noganbLlumx 4o-
CrifgpKeHb MatkoTb CTaTy Npobnemmn NPaBoBOro PerynioBaHHA Takoi 3anobikHOT AiANbHOCTI,
a TaKkoXX BU3HaAYEHHs KpUTepIiB 1i eDeKTMBHOCTI.

KniouoBi crnoBa: KOHCTWUTYLiMHI 3acaaum, 3anobiraHHs 3MOYMHHOCTI, MPUKOPOOHHA
Gesneka, NpaBoBe perynoBaHHS.

IlocranoBka mnpoduemu. IIpakTuka npoCcTOpy. 3BiACH BOHM MOLIMPIOIOTHCS

MoKa3zye, L0 OUTBIIICTH 3arpo3 Hamio- gyepe3 Jep)KaBHUH KOpIOH, BTATYIOUHM B
HAJIBHUM iHTEpecaM JepiKaBu (OpMy- CBOI0 CHUCTeMYy a00 IMOCOOHHWITBO Mic-
I0TbCS 1 MaloTh TEPEIYMOBH JO 3apo-  IIEBe HaceleHHs. | 1ie He JMBHO, OCKIIbKY,

JOKEHHSI caMeé B MeXaX IPHUKOPAOHHOTO K 3a3Hadae (hpaHIy3bKHHA KPHUMIHOJIOT
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®pancya Tioanb, «opranizoBaHa 3J10YHH-
HICTh y JISSKUX PErioHax € OilbII moci-
JIOBHUM POOOTONIAaBIIEM, HIXK JIepKaBa a0o
JeraybHi ramy3i» [1, ¢. 120].

CycminpHy  HeOe3leKy  3JIOYHHIB,
CKOEHUX Yy TPUKOPAOHHOMY IPOCTOPI,
Ba)XKO TIEPEOIIHUTH 1 HEMOXIHUBO HE
MOB’SI3yBaTH 3 KOHCTUTYLIHHO-IIPaBoO-
BHMH 3aCaJIaMH 100 MPOTUIIT HUM, aJiXKe
3aXUCT JIep>KaBHOI Oe3MeKkrd Ta JIepikaB-
HOTO KOPJIOHY € YaCTHHOO 3a0e3IedeHHs
CyBEpEeHITeTy 1 TepuTOpianbHOi wijTic-
HOCTI YKpaiHw, ii eKOHOMIYHOI Ta iH(Op-
MawiiiHol Oe3nexu. BHUKOHAHHA I1HOTO
3apmanHs cr. 17 Koncrurymii Ykpainn
MOKJTAAETbCA Ha BIIMOBIMHI BIHCHKOBI
(hopMyBaHHS Ta TIPABOOXOPOHHI OpraHU
JepkaBu. 3a HECHPUATIUBUX OOCTaBUH
TaKi 3JI04MHH MOXKYTh CTaTH MPUYHHOIO
HACWJIBHUIILKOI 3MIHM KOHCTHUTYI[ITHOTO
JIajy, MAPUBY CYBEPEHITETY, MOPYIICHHS
€MHOCTI 1 TepuTOpiaNbHOI IIUTICHOCTI,
Je30pranizaiii QyHKI[IOHyBaHHS OpraHiB
JICPKABHOI BIIa/IN, BAXKIIUBUX JICPKABHUX,
BiiICBKOBUX 00’ €KTiB, iHpOpMaIiitHOT iH)-
pPacTpyKTypH TOIIIO.

CraH faocjigKeHHs. 3JI0YHHHICTh Ta
il OKpeMi MpOSBH y CYy4acHOMY YKpaiH-
CBKOMY CYCIIUIBCTBI OCIHiAKYBalIUCh Y
mpaisgx Takux ydeHux, sk: B.B. Tomina,
Bb.M. T'onoBkin, C.®. {lenucos, A.I1. 3aka-
mok, O.M. Kocrerko, O.M. JIuTBUHOB,
B.I. Ilakyn Tta iH. [eskuMm acrieKram
3armo0iraHHsl 3JI0YMHAM TPOTH TPHKOP-
JNOHHOI Oe3MeKd JepiKaBU INPHCBIYCHI
npaui A.M. babenka, H.A. Opnos-
cekoi, A.M. Ilputymu, €.JI. CtpensioBa,
C.O. Oiminmora, .M. UekmaproBoi Ta
neskux 1HmuX. OJHAaK TOJOXKEHHS OIy-
ONmiKOBaHMX HAyKOBUX 1 HaBYAIBHUX
npaus 3 Hiel mpoOieMaTuKy Ma JIOKajlb-
HUI XapakTep i He JOCTiKyBaJId TTOBHUH
CIEKTp TPABOBOTO PETYJIIOBAHHS 3aIio-
OiraHHs 370YMHAM TIPOTH IPHUKOPIOHHOL
0e3mnexu YKpaiHu.

MeToro 1i€i cTaTTi € BU3HAYSHHS KOH-
CTUTYIITHO-TIPABOBUX 3aca]l 3armo0iraHHs
37I0YMHAM TIPOTH HPUKOPIOHHOI Oe3meku
VYkpainu.
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Buknan ocHoBHoro marepiadny. IIpa-
BOBE pETYIIOBaHHSA 3aloOiraHHsA  3JI0-
YUHHOCTI, K BiJ3HAYaIOTh KPUMIHOJOTH,
SIBIIIE COOOI0 BCTAHOBJICHHS B 3aKOHaX
Ta IHIIMX HOPMAaTMBHHUX akTax wLijed i
3aBJaHb 3amo0iraHHs 3JI0YMHHOCTI, KOjla
CyO’€KTiB, SKi 3MIHCHIOIOTH IO JisiIhb-
HICTB, IX KOMIIETEHIIII, a TAKO)XX OCHOBHI
MeTond 1 QopMu 3amoOiKHOTO JisSTHHS
[2,c.91].

[Ipu mpomy e Moxe OyTH 3aKOHO-
JIABCTBO, sIKEC X0ua MPsIMO W HE HaI[JICHE
Ha 3aro0IiraHHs 3J0YMHHOCTI, OJHAK Mae
CBOIM 3aB/IaHHSM ITPABOBE BPETYIIOBAHHS
IHIIMX CYCTILHUX BiTHOCHH — [TUBLIHHHX,
CIMEHWHUX, TPYIOBHX, aAMiHICTPATUBHUX
Tomo. YCi Il BiAHOCUHM, Oyydyd HOpMa-
THBHO HEBPETYIbOBAHUMH, Ha CIIYIIHY
nymky B.C. baruprapeeBoi, MOXXyTh MaTH
KpUMiHOTeHHHUH xapakrep [3, c. 457].

ToBopsiun mpo kpuMiHONOTIUHE 320€3-
rieueHHs OCe3MeKHU Yy KOHCTHUTYIIHHO-TIpa-
BOBOMY acCIIEKTi, CJIiJi BpaxOByBarTH, IO
mpenMeT i€l Tamy3i mpaBa mependadae
BKJIFOYEHHS 10 HHOTO, 30KpeMa, THUX Bij-
HOCHH, [0 € 3arallbHUMH 4d 0a30BUMHU
JUISL TUX Taiy3ed, B SIKHX BOHM BHHHKA-
IOTb.

Came Tomy, sik Bimznauae O.I. Kanb-
MaH, TPOTHIIS 3JIOYMHHOCTI TOTpedye
HAJIfHOTO  TPABOBOTO  PETyIIOBaHHS
rajy3sMu TpaBa: KOHCTHTYIIHHOTO, KpH-
MIiHaJbHOTO, I[UBUIBHOTO, aJMIHICTpa-
TUBHOTO TOIIO, & OTXe, IIPaBOBa OCHOBA
OPOTUIIl 3IIOYMHHOCTI Ma€ CKIATHY
CTPYKTYDY [4, c. 35].

Harenep crana Bxe 3arajJbHONpHIi-
HSTHOIO MO3UILis PO Te, mo KoHcTuTyIis
VYkpaiHu € «IApoM HalioHaJbHOI MPaBo-
BOI CHCTEMH, € HOPUIUYHOIO 0a300 s
PO3BUTKY BCHOTO YKPAaiHCBKOTO 3aKOHO-
JIaBCTBA, IIPABO3aCTOCOBHOI IisIILHOCTI,
MIPAaBOCBIIOMOCTI 1 MPaBOBOi KYIBTYpH»
[5, c. 4], «OCHOBOIO IPABOBOI CUCTEMH 3
yCiX MUTaHb MPABOBOTO PETYITFOBAHHSY
[6, c. 336].

A.A. €3epoB HarojomIye, Mo KOHCTH-
TymiiiHEe TpaBo € (pyHIAMEHTAIBHOIO i
MIPOBIHOIO Taly33l0 MPaBOBOi CHCTEMH,
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KOHCTHTYLIHHI  NPaBOBIAHOCHHU  SIK
0a30Bi Ta CHCTEMOYTBOPIOIOYi CTAHOBJIATh
(hyHTaMEHT CKIIaTHOI CHCTEMH COIliajlh-
HHX 3B’SI3KiB, IO MiISATAIOTh TPAaBOBOMY
BILTHBOBI [7, ¢. 59]. OTxe, po3B’si3aHHS
po0OyieM 3arobiraHHs 3J0YHMHAM TIPOTH
MIPUKOPJIOHHOI O€3MeKU Iep>KaBH BUMArae
KOMIUIEKCHOTO MIiJXOAY Ta BUKOPUCTAHHS
30KpeMa 1 HampamoBaHb KOHCTHTYIIiH-
HOTO TpaBa.

I cripaBni, 3MOYMHHICTE Ma€ CKIIATHHMA
CYCIIBHHI 3B’5130K, 2 TOMY Ha IIISAXY JI0
i 3anmo0iraHHs MarTh 3aCTOCOBYBATHCS
JNOCSATHEHHS 0ararbox Hayk. SIK 3ayBaxy-
ot O.M. Kocrenko i FO.B. HikitiH, «y
CBOEMY KOMILJIEKCHOMY B3a€MO3B’SI3KY
KpUMIHOJIOTIsl sKOM 00’€HYe HanOaHHS
cucteMu Hayk» [8, c. 15].

Kpuminonoris, Bimznasae O.M. JluT-
BUHOB, BIJIPI3HSETBCS BiJ YCIX 1HIIUX
OPUIUYHUX HAyK THM, IO OLIBIIICTH
JOCIIKYBaHUX HEIO MPOOIeM Mae KOMII-
nexkcHuH xapakrep [9, c. 15]. Tak camo
3ayBakuB i .M. [laHpIIMH, MO «KpUMi-
HOJIOTisI, TepeOyBalouW Ha CTUKY [JBOX
CYCHUIBPHHMX HayK — IIpaBa 1 COIIoNorii, 3a
CBO€I0 TPUPO/IOI0 — HayKa KOMILIEKCHA;
[IPHYOMY COIIi0JIOTO-EMITi PHYHHH 1 ICHUXO-
JIOTO-TIPUKJIAIHUN MaTepian ONMUCYHThCS,
aHAITI3YIOThCS 3 o3Il pasay [10, c. 6].

Takunii KOMITJIEKCHUI XapaKkTep Ia€ mij-
CTaBU TOBOPUTH NpO OaraToBapiaHTHICTh
KpUMiHOJIOTI] Ta 11 iIHCTUTYTIB, OCKUTBKY 11
€JIEMEHTH B3a€MOIIPOHHUKHI, a OIHI # Ti K
il HOpMHU Ta IHCTHTYTH MOXYTh OyTH Bil-
HEeceHi 10 pi3HuX c(ep MpaBoOBOTO pery-
moBaHHsL. [IpoTe ¢t 3ayBakuTH, IO KpU-
MIHOJIOTISI € BJIaCHE Ti€I0 Tay33i0 3HaHb,
sIKa He 3MIHCHIOE CITiNe i MeXaHidHe perie-
IiFOBaHHS JOCIiTHAIBKUX METOIIB, OIpa-
[OBAaHMUX IHIIMMH HayKaMH, ajie¢ TBOPYO
aJanTye IX JJis BIaCHUX MOTPEO.

BiamoBinHuii KOMITJIEKCHUH XapakTep
Mae i KpUMiHOJIOTI9HE 3a0e3neueHHs 0e3-
ek (BKITIOYAlO4YM BCi i CKIIQIHWUKH, Y
T. 4. IPUKOPIOHHY O€3IeKy).

3akoHonmaBenpb, yxBanuBiM  KoH-
CTHTYLII0 YKpaiHu, BperyJroBaB 3MicCT
IISUTBHOCTI 11070 3a0e3neueHns Oe3IeKH,
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3arajbHi MOJIOKEHHS JePKABHOT TOJIITHKH
Ta KOOPIWHATH MIsIIHHOCTI IIOIO HAIps-
MiB Ti 3a0e3medyeHHs, OCHOBOIIOJIOXKHI
3acad MIKHApOIHOTO CIIBPOOITHUITBA
y uiii cdepi, cucremy 3a0e3MEUYHOUNX
Cy0 €KTIB.

TakuM YWHOM, CYCHiIBHI BiIHOCHHU
moao 3abe3nedyeHHss Oe3leKu € CKIaao-
BAM €IIEMEHTOM IIpeIMeTa KOHCTUTYIIIH-
HOTO IpaBa, OCKIIbKU iX HEOOXiTHO po3-
DISLOAaTU SIK OCHOBOIOJIOXKHI BIJHOCUHU
JUIS IHIITUX COIIaIbHMX 3B’ SI3KIB — THX, 11O
CKITATAIOTHCS B MEKax OpraHizamil Tisihb-
HOCTI IIO/I0 3a0e3MeyueHHs BCiX Pi3HOBHU-
IiB Oesreku (IepaBHOi, T'POMAJICHKOI,
EKOJIOTiYHOI, €KOHOMIYHO1, iH(pOpMAaLiii-
HO{, TOXKEKHOT, TPUKOPAOHHOI TOIIO).

Hamionansna Oe3meka  BHU3HAETHCS
MTOBHOIIIHHUM IHCTUTYTOM KOHCTHTYITiH-
HOTO TpaBa i IMiJUIArac BUBYCHHIO B paM-
Kax TpeAMeTa KOHCTHUTYHiIHHO-TIPaBOBOT
HAyKH, OCKUIBKHM IPABOBE PETyJIIOBaHHS
HallOHAJILHOI Oe3IMeKku Ta 1 CKJIaJHUKIB
3nificHIoeThest KoncTuTytiero Ykpainu ta
IHIIMMA aKTaMHd KOHCTUTYLIHHOTO 3aKo-
HomaBcTBa [11, c. 62].

Bapto Takox Bi3HAUUTH, 110 HAYKOIO
KOHCTUTYLIHHOTO TIpaBa MOpA[ 3 iHIINMHU
CHUCTEMOYTBOPIOIOUMMY HAIpsIMaMH Halli-
OHAJIBHOI O€3MEKH PO3POOIIETHCS TAKOXK
KaTeropisi «KOHCTUTYIiliHa Oesmekay [11;
12; 13].

0O.B. Jlemak, 30kpema, BiA3Ha4ae, IO
KOHCTHTYIIifiHa O€3IeKa € CKIIaJIOBOIO Jac-
THHOIO HAIIOHAJLHOI Oe3MEKH, OCKUILKH
nependadae mepemyciM Oe3NeKoBU CTaH
KOHCTHTYIIIHHOTO Jaay KpaiHM Ta OCHO-
BHOTI'O aKTa, AKUH ioro 3akpimoe, — Kon-
CTUTYLIi, Y T.4. YCYHEHHS 3JIOBXXHBaHHS
HUM. 3 iHIIOrO OOKY, HaliOHAIBHA Oe3MeKa
(i npuxopoonna besnexa Ax il CKIAOHUK —
FO.K\) € HeBiA’ €MHUM 1HCTUTYTOM KOHCTH-
TYLIAHOTO TIpaBa, OCKUTBKH JIO OCTAaHHBOTO
BXOAATh ¥ iHmI cdepn GopMyBaHHS Ta
MIPAaBOBOTO PETYJIIOBAHHS CYCILJIBHUX BiJI-
HOCHH y JepkaBi. besnepeuHo, 1o Oyb-
AKI 3axoAn 3a0e3MedeHHs HalllOHAJIBHOT
0e3rekn He MOXYTh 3IIHCHIOBATHCS 11032
MPaBOBUM TIOJIEM JEepKaBU, y CHOCIO Ta
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KoHcmumyuiliHo-npagosi 3acadu opeaaHizauii ma disnbHoCcmi op2aHie depxasHoi enadu

ma micueeo2o camospsiOysaHHs

Opranami, He TiepeadayeHIMH 3aKOHOaB-
ctBoM. Ockiibku KOHCTUTYIIISI € OCHOBOIO
3aKOHOJIaBCTBA, MA€MO BCl ITiJICTABU BBa-
KaTH 3a0e3MedeHHs HalllOHaIbHOT Oe3IeKn
ocHOBHOIO (pyHKIier0 KoHCTHTYIIT, IOPSII-
KOM 13 peTyJIoBaHHsI iHIIMX cdep CyCHisb-
HHUX BIJHOCHH. | HaBITHL OlIbIIE, IO3AsSK
nopymeHHs: (QyHKIIOHYBaHHS —Oy/ib-sKOi
IIPaBOBOI Ta IHCTUTYIIIIHOI CKJIaJ0BOT Yac-
TUHH JEP’KaBHOTO MEXaHi3My MOXKE CTaTh
3arpo30l0 HalllOHAJBHINA Oe3meri KpaiHd,
pons Konctutywii B 3abe3nedeHHi Hario-
HaJIbHOT OE3MeKH HEMOXKIIMBO MEPEOLIHKH
[14, c. 46]. Ilpu 11bOMY CTaH 3aXHIICHOCTI
JKUTTEBO BAKJIMBUX IHTEpECiB ocobuc-
TOCTI, CyCITLIBCTBA 1 IEpIKaBHU Bifl peaTbHIX
Ta MOTEHIIMHUX 30BHINIHIX 1 BHYTPINIHIX
3arpo3 y NpUKOPJOHHOMY HPOCTOpi BapTo
BBA)KaTH KIIIOYOBOIO O3HAKOKO MPUKOPIOH-
HOi Oe3NeKH JepXaBh SIK KOMILICKCHOTO
BH/Ty HaITIOHATHHOI OC3ITEeKH.
omo Taxoi ¢yHKIIi, K 3amoOiraHas
3mounHHOCTI, To Y KoHcturynii Ykpainu
MICTHTBCSI HA3KA MOJIOKEHb, aHaJli3 SKUX
Ja€ 3MOTY BH3HAa4YUTH CcTaBiieHHS KoH-
CTUTYLIi JO TaKoi Mep’KaBHOI 1 3arajmom
CYCITUJIBHOI  JISTBHOCTI, KOHCTHUTYIIIHHI
OCHOBH 11 3xiiicHeHHS [6, c. 336].
Koncrturyniss Ykpainu mepim 3a Bce
BH3HAYMJIA IOPUAWYHY OCHOBY (0Oasmc)
rapaHTii 3aKOHHOCTi: BCi JlepXKaBHi
oprany, ix mocamoBi ocoOu, 00’emTHAHHSA
TpOMAasH Ta iHIII Cy0’€KTH MpaBa MarOTh
nisith B Mexax KoHcturymii Ta Bigmo-
BiJTHO JI0 3aKOHIB YKpaiHH, a TpoMasiHaM
rapaHTyeThcs MPaBO MIONO 3BEPHEHHS 10
CYIly JUTsl 3aXUCTY CBOIX KOHCTHTYLIIHHUX
mpaB i cBo6ox (cT.cT. 6, 8, 125).
BinmoBimnai acmekt momo 3amo0i-
TaHHS 3JI0YUHAM Y TPUKOPIAOHHOMY IIPO-
CTOpl uepe3 3MILHEHHS CyBEpeHITeTy
VYkpalHChKOT  Jiep)KaBu, 3a0e3MedeHHs
HEJZOTOPKAHOCTI i KOPJOHY, CTBOPEHHS
HaIIHHOT CHCTEMH 3aXUCTy MTPUKOPIAOHHOT
0e3MNeKu 3HAWIUIN CBOE BiOOpaskeHHS y
nojoxeHHAX cT. 17 Koncruryuii Ykpainu.
Koucruryuiero Ykpainu B y3aranbHe-
HOMY BUIJISIII TAaKO)K BU3HAYCHO CHUCTEMY
JEpP)KaBHUX I1HCTUTYIIA Ta iX ITOBHOBa-
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JKEHHS II0/I0 YIPaBIiHHS MEBHUMH ce-
paMu KUTTEMISTBHOCTI. OKpeMi 3 HHUX
MIPHUCBAYEH] caMe TpoOieMi 3a0e3neueHHs
MPOTHIIT 3IOYMHHOCTI, Y T.4. 1 B JOCIIi-
JUKyBaHil cgepi. 3okpema, m. 7 ctT. 116
3akpituieHa Taka 3 ¢yHkuidn KaGinery
MinicTpiB YKpaiHu, sK «3I1HCHEHHS 3aX0-
IiB IMOM0 3a0e3MevYeHHs] 000pOHO3MIaT-
HOCTI 1 HamioHaJIBbHOI Oe3meku YKpaiHw,
IrPOMaJICKKOTO TOPSIIIKY, O0pOTHOM 3i 3710-
YUHHICTION.

Kpim Toro, Hu3ka mnojoxeHb OcHO-
BHOTO 3aKOHY VYKpaiHH, 3aKpiIUTIOIOuH
TaKi MpaBa JIOANHH, SIK ITPAaBO Ha CBOOOIY
i ocobucty HenoropkasicTh (cT. 29) 1 Ha
HenoTopKaHicTh kutia (ct. 30), a Takox
rapaHrii 100 TaE€MHHUII JUCTyBaHHS,
Tene()OHHUX PO3MOB, Tenerpaduoi Ta
iHmoi kopecmouAeH il (cT. 31), cBoboaH
niepecyBaHHA (CT. 33), AYMKH i CIIOBa, BiTb-
HOTO BHPa)KeHHS MOINSAIB 1 MEPEKOHAHb
(ct. 34), a TakoX MPaBoO Ha MUPHI 310paHHs
(ct. 39), omHouacHO mependavae y cobi
IEBHI MACTABH MIOI0 iX oOMekeHHs. Taki
OOMEXEHHS MOXYTh BCTaHOBIIOBATUCS
BiJITIOBIJTHO JI0 3aKOHY 1 JIMIIIE B iHTEpecax
HaIlOHAJIFHOI O€3MeKH Ta IPOMaJICHKOTO
MOPAZKY 3 METOO 3aro0IraHHs 3JI0YMHAM
4yn X npunuHeHHs abo mia yac Gesmoce-
PETHBOTO TIepeciiyBaHHs OCi0, AKi -
O3PIOIOTHCS Y CKOEHHI 3I0YHHY.

[ToBHOIO MipoI0 3a3HaueHi oOMe-
JKEHHSI MOXKYTh BUHHMKATH W MiJ 4ac pea-
mi3auii BKa3zaHUX MpaB y NpuKopaoHHi. Lle
TIepIII 32 BCE CTOCYETHCS MPaBa Ha BiJIbHE
NepecyBaHHSI y MeXax IPUKOPIAOHHOTO
IPOCTOPY UM HEJZOTOPKAHOCTI MPHMi-
LICHb, PO3TAILIOBAHUX SIK 0OE3MOCEPEHBO
Ha JIep>KaBHOMY KOPIOHI, TaK i B MeKax
KOHTPOJIbOBAaHHUX MPUKOPIOHHUX PaHOHIB
1 BHKOpPHCTOBYIOTBCA JUIs Oe3mocepe-
HbOTO 3A1MCHEHHS 3JI0YMHHOI IiSUIBHOCTI
(mepexoByBaHHS HeEJETaJIbHUX MITPaHTIB,
KOHTpaOaHIH TOLIO).

BucnoBku. [lincymoByloun BuIlleHa-
BEJICHE, BApTO BIJA3HAYUTH, 110 OCHOBHI
3acaayl JIep>KaBHOI TOJITHKHU OO 3aIo-
OiraHHs 3JIOYMHAM TIPOTH TPHKOPIOH-
HOi Oe3mekn YKpaiHH Ha 17e0JOoriyHOMY
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(koHIETITYaNIbHOMY) PiBHI chopMoOBaHi y po30ymoBa MpaBOBOi JECPKABHOCTI B
HU3L mojokeHb KoHcrutymii VipaiHw. VYkpaiHi, yTBEpIKCHHS 3piJOro rpoma-
Bonu sBistoTh 00010 0a30Be MIAIPYHTS, JISTHCHKOTO CYCITBCTBA HA 3acaaX 3aKOH-
Ha SKOMYy (OPMYETHCS 3aKOHOJABCTBO Ta  HOCTI 1 JEMOKparii, Mo IPyHTYIOThCS
peani3yroThCsl 3aBAaHHS YIIOBHOBAKEHHX Ha HaJIeXHIH MPaBOBid MOBEIIHI BCiX

Cy0’€KTiB 100 yOe3MeUYeHHS! CyBEepeHi- cy0’exTiB mpasa» [15, c. 1].
TETY JIeP:KaBU, TEPUTOPIaTBHOT HITICHOCTI Criji BII3HAYUTH, 110 YCIIX AISUTLHOCTI
Ta HEIOTOPKAHHOCTI 1i Jep>KaBHOTO KOp- 3a3HaYCHUX Cy0 €KTIB y cucTeMi 3abesrie-

JIOHY BIJI 3JIOYMHHUX TOCSATaHb, & TAKOXK  YCHHS MPUKOPIOHHOI Oe3rneku B YkpaiHi
CTBOPEHHSI YMOB IS peaiizallii )KUTTEBO Oarato y 4oMy BU3HAYa€THCS HASBHICTIO
Ba)KJIMBHX 1HTEPECiB 0COOM, CYyCIiJIbCTBA1  UITKOI Ta €(QEeKTUBHO IiI040i MpPaBOBOI

Jep>KaBU Y IPUKOPAOHHOMY MPOCTOPI. 0a3u. Came TOMy TepCIIEKTUBAMH NO/1aJTb-
Came Bim sIKICHOTO U e(EeKTHBHOIO HIMX JAO0CHIDKEHh MAIOTh CTAaTH MPOOJIEMHU
BUKOHAHHS BiJIOBIIHUMH JEpPKaBHUMU MIPaBOBOTO PETYTIOBAHHS TaKoi 3armooix-

IHCTUTYIISIMU 3TaJaHUX KOHCTUTYIIHUX HOT TisUTBHOCTI, & TAKOXK BU3HAYCHHS KPH-

(hyHKIIH 1 3aBIaHP «3aJEKUTH ITOJANbIIA TepiiB 11 ePeKTHBHOCTI.
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In the article the characteristic is given to the constitutional and legal grounds of pre-
venting crimes against the border security of Ukraine. It is noted that, while revealing
criminological enhancing of security in the aspect of the constitutional law, it is worth to
consider that the subject of this field of law foresees the inclusion in it, in particular, of
relations that are common or basic to those fields where they arise. Public relations on
enhancing of the national security are determined as an integral element of the subject
of the constitutional law, as they must be considered as fundamental relations for other
social connections that are formed within the activity management to ensure all kinds of
security. At the same time, it was stated that the protection of vital interests of an indi-
vidual, society and the State from real and potential external and internal threats in the
border area should be considered as a key sign of the state border security as a complex
type of the national security. The main grounds of the state policy on crime prevention
against the border security of Ukraine at the ideological (conceptual) level are covered by
a set of provisions of the Constitution of Ukraine. They form the basic basis on which the
legislation is formed and tasks of the authorized subjects are fulfilled regarding security of
a State’s sovereignty, territorial integrity and inviolability of its State border from criminal
encroachments, as well as creation of conditions for the realization of vital interests of an
individual, the public and the State in its border area. It is noted, that the success of activity
of the mentioned subjects in the system of enhancing of the border security in Ukraine is
largely determined by the existence of a clear and effective functioning legal framework.
That is why in prospect problems of legal regulation of such preventive activity, as well as
the determination of criteria for its effectiveness should be researched.

Key words: constitutional grounds, crime prevention, border security, legal regulation.
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