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Roman Dudin lodged a constitutional complaint with the Constitutional Court to examine the conformity of the fifth paragraph of Article 182.5 of the Code of Criminal Procedure of Ukraine (hereinafter, the “Code”) with the Constitution of Ukraine (constitutionality), according to which “in exceptional cases, if an investigating judge or court establishes that bail within the specified limits is unable to ensure the fulfilment by a person suspected or accused of committing a serious or particularly serious crime of the obligations imposed on that person, bail may be set in an amount exceeding eighty or three hundred subsistence minimums for able-bodied persons respectively”.
Although bail is not expressly referred to in the Constitution of Ukraine, in the context of constitutional values and provisions, in particular the requirements of Article 29.1 of the Fundamental Law, which guarantees the right to liberty and security of person, the Constitutional Court of Ukraine held that the determination of the amount of bail for a person in respect of whom detention has been imposed as a preventive measure shall be based on certain principles.
The Constitutional Court notes that the legislative regulation of bail requires individualisation with regard to the person suspected or accused, as well as the circumstances of the criminal proceedings; that is, the amount of bail must be significant for the person, but not such as to make its alternative nature to detention in practice impossible.
The Constitutional Court notes that the contested provisions of the Code concern exceptional cases in which, in order for the institution of bail to fulfil its functional purpose and to achieve an appropriate balance between individual and public interests, an investigating judge or court is empowered to set bail exceeding the maximum amounts established by the Code.
The Constitutional Court concluded that the fifth paragraph of Article 182.5 of the Code, in conjunction with the provisions of Articles 182.4 and 183.3 of the Code, establishes parameters (circumstances, risks) enabling an investigating judge or court, in a reasoned decision and on the basis of an individual assessment of such parameters, to determine a fair and proportionate amount of bail, including in cases where bail within the limits established by the Code (eighty or three hundred subsistence minimums for able-bodied persons respectively) is unable to ensure the fulfilment by a person suspected or accused of committing a serious or particularly serious crime of the obligations imposed on that person in criminal proceedings.
When examining the purpose of the fifth paragraph of Article 182.5 of the Code, the Constitutional Court takes into account that the contested provisions of the Code, in conjunction with other provisions of the Code, require consideration of the person’s financial situation and therefore enable an investigating judge or court, on the basis of an individual assessment, to determine such an amount of bail for that person which has a deterrent effect for each person, irrespective of their financial situation.
The Constitutional Court of Ukraine states:
· in order to genuinely achieve the purpose of bail as an alternative to detention as a preventive measure, when determining the amount of bail in exceptional cases, an investigating judge or court shall, in its judicial decision, provide arguments confirming the determination of the amount of bail beyond the maximum limits established by the contested provisions of the Code; 
· in order to prevent bail from becoming a disguised form of detention of a person, an investigating judge or court, when determining the amount of bail in a judicial decision, shall substantiate the person’s financial capacity, assess their lawful income and assets, take into account not only the amount of damage caused by the criminal offence but also other circumstances established by the Code, as well as the existence of persons dependent on that person; at the same time, the assets necessary for payment of the determined amount of bail must be accessible to the person suspected or accused; in particular, the circumstance that served as the basis for imposing seizure of the person’s property within the framework of criminal proceedings shall be taken into account; 
· an investigating judge or court shall carefully reason the amount of bail, in particular by referring to documents concerning the person’s financial situation, justify each component forming the total amount of bail, avoid assumptions regarding the person’s financial capacity, indicate why precisely such amount of bail is sufficient to prevent the risk of the person absconding from the pre-trial investigation authorities and the court, and take into account the person’s social ties (family and other personal contacts), as well as ties abroad.
Thus, the Constitutional Court of Ukraine declared the fifth paragraph of Article 182.5 of the Code of Criminal Procedure of Ukraine to be consistent with the Constitution of Ukraine (constitutional).
Supplementary information:
· International Covenant on Civil and Political Rights of 1966; 
· Convention for the Protection of Human Rights and Fundamental Freedoms of 1950; 
· General Comment No. 35 on Article 9 of the Covenant, adopted by the United Nations Human Rights Committee at its session of 7–31 October 2014; 
· Recommendation Rec(2006)13 of the Committee of Ministers of the Council of Europe of 27 September 2006 to member States on the use of remand in custody, the conditions in which it takes place and the provision of safeguards against abuse. 
Cross-References:
Constitutional Court of Ukraine:
· no. 1-r(II)/2019, 25.04.2019; 
· no. 7-r/2019, 25.06.2019; 
· no. 5-r(I)/2019, 12.07.2019; 
· no. 5-r(II)/2022, 22.06.2022; 
· no. 7-r(II)/2024, 19.06.2024; 
· no. 8-r(II)/2024, 18.07.2024; 
· no. 12-r(II)/2024, 18.12.2024. 
European Court of Human Rights:
· Toshev v. Bulgaria, no. 56308/00, 10.08.2006; 
· S., V. and A. v. Denmark, nos. 35553/12, 36678/12 and 36711/12, 22.10.2018; 
· Mangouras v. Spain, no. 12050/04, 28.09.2010; 
· Gafà v. Malta, no. 54335/14, 22.05.2018; 
· Fedorchenko and Lozenko v. Ukraine, no. 387/03, 20.09.2012; 
· Pichkur v. Ukraine, no. 10441/06, 07.11.2013; 
· Istomina v. Ukraine, no. 23312/15, 13.01.2022; 
· Plachkov v. Ukraine, no. 76250/13, 15.04.2021.
