Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No. 8-r/2019 dated June 25, 2019 in the case upon the constitutional petition of 45 People’s Deputies of Ukraine regarding the conformity to the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers "Some Questions of Enhancement of Management in the Field of Use and Protection of Lands of Agricultural Purpose of State-Owned Property and their Disposing" No. 413 dated June 7, 2017
The subject of the right to constitutional petition – 45 People’s Deputies of Ukraine – appealed to the Constitutional Court with a petition for unconstitutionality of the Resolution of the Cabinet of Ministers "Some questions of enhancement of management in the field of use and protection of lands of agricultural purpose of state-owned property and their disposing" No. 413 dated June 7, 2017 as amended (hereinafter – the Resolution No. 413), which had approved the Strategy of enhancement of the management mechanism in the field of use and protection of lands of agricultural purpose of state-owned property and their disposing (hereinafter referred to as the Strategy), amended certain resolutions of the Cabinet of Ministers and charged the Ministry of Agricultural Policy and Food with the State Service for Geodesy, Cartography and Cadastre (hereinafter referred to as the State Geocadastre) to develop and submit for consideration to the Cabinet of Ministers draft regulatory acts aimed at the implementation of the Strategy.  
During the consideration of this case by the Constitutional Court, the Cabinet of Ministers issued the Resolution "On Amendments to the Strategy of enhancement of the management mechanism in the field of use and protection of lands of agricultural purpose of state-owned property and their disposing" dated December 27, 2018 (No. 1144) according to which paragraphs 1-6 of Chapter "The system of organisation of the process of implementation of the Strategy" of the Strategy was provided in the new wording.

The Constitutional Court considers it expedient to verify the compliance of the Resolution No. 413 with the Fundamental Law (constitutionality), taking into account the amendments introduced by the Resolution No. 1144.
The Land Code (hereinafter - the Code) provides that land relations are social relations with respect to possession, use and disposal of land (Article 2.1); land relations are regulated by the Constitution, the Code, as well as by the normative-legal acts adopted in accordance with them (Article 3.1).

The Code provides that the right to ownership of land is acquired and realised on the basis of the Constitution, the Code, as well as other laws issued in accordance with them (Article 78.2).

The exhaustive list of methods and grounds for the free transfer of land plots from the lands of state and communal ownership to the property of citizens, in particular within the limits of the rules of free-of-charge privatisation established by the Code, is provided by Article 116.3 of the Code.

According to Article 2.1 of the Law "On the lease of land", the legal basis for lease of land is the relations related to the lease of land, which are regulated by the Code, the Civil Code, this law, laws, other normative legal acts adopted in accordance with them, as well as the contract on land lease. The provisions of the said law provide for the exhaustive list of grounds for the right to lease land.

The grounds for acquiring and maintenance of the right to use a foreign land plot for agricultural purposes (emphyteusis) are established by Article 102¹ of the Code.

According to Article 124.2 of the Code, the transfer to lease of land plots in state or communal ownership is carried out on the basis of the results of land trades, except in cases established by Articles 134.2, 134.3 of the Code.

The Constitutional Court came to the conclusion that the relations in the field of acquisition of the right to ownership of land and its use are regulated by the provisions of laws, as provided for in Articles 13.2, 14.2, 41.3 of the Constitution.

The provisions of the Strategy, namely those of paragraphs 7-27 of Chapter "The system of organisation of the process of implementation of the Strategy", establish the peculiarities of the transfer of agricultural land plots of state ownership for use (lease, emphyteusis) in the part of conducting land deals, concluding land lease agreements, the term of such agreements, the priority of selling rights to certain types of land plots; entrust the State Geocadaster and its territorial bodies with the review of the existing land lease agreements and ensuring the termination of land lease agreements under the appropriate conditions.

The Constitutional Court draws attention to the fact that the provisions of the Strategy, namely, its Chapter "The system of organisation of the process of implementation of the Strategy", are of integral character and are in a systemic connection with each other, in fact, they regulate the procedure of transfer of agricultural land plots of state ownership to private property within the limits of the rules of free-of-charge privatisation, as well as the procedure for the transfer of agricultural land plots of state owned property for use (lease, emphyteusis). The above provisions of the Strategy introduced an additional mechanism, not provided by the Code or other laws, for determining, according to a certain formula, the area of ​​land plots to be transferred free of charge to the citizens in the respective territory. In addition, the Strategy established additional features of conducting land trades, concluding, extending the validity and termination of land lease agreements for agricultural use of state property for use (lease, emphyteusis), which is not provided for by the Code or other laws.

The procedure and conditions for the acquisition, termination and exercise of the right of ownership and use of land are covered by the concept of the legal regime of property, which is determined exclusively by law (Articles 14.2, 92.1.7 of the Constitution). Therefore, the Cabinet of Ministers, having approved the Strategy, in particular, in the part of the provisions of its Chapter "The system of organisation of the process of implementation of the Strategy", had regulated the conditions and procedure for acquiring the right of ownership and use of land, which should be determined exclusively by the laws, at the by-laws level, and thus went beyond the scope of its powers, established by the Constitution.

The Constitutional Court holds that the non-compliance to the Constitution of the provisions of Chapter "The system of organisation of the process of implementation of the Strategy" of the Strategy forms the basis to declare the Resolution No. 413 as running contrary to the Constitution.

 Thus, the Constitutional Court of Ukraine held to declare the Resolution of the Cabinet of Ministers "Some questions of enhancement of management in the field of use and protection of lands of agricultural purpose of state-owned property and their disposing " No. 413 dated June 7, 2017 as amended as such that does not conform to the Constitution (is unconstitutional) and shall lose its effect from the date of the adoption of this Decision by the Constitutional Court. 
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