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Serhii Hudyrenko lodged a constitutional complaint with the Constitutional Court to verify the conformity of Articles 307.3, 309.1 and 309.2 of the Code of Criminal Procedure (hereinafter, the “Code”) with the Constitution of Ukraine (constitutionality).
The challenged provisions of the Code provide:
Article 307.3 of the Code – the impossibility of appealing against a ruling of an investigating judge following consideration of a complaint against a decision, action or inactivity of an investigator, inquirer or prosecutor, except for certain types of rulings;
Article 309.1 of the Code – the main list of rulings of an investigating judge which may be appealed against in the appellate procedure during the pre-trial investigation;
Article 309.2 of the Code – an additional list of rulings which may be appealed against in the appellate procedure.
Having regard to the powers granted to an investigating judge to exercise judicial control over the observance of the rights, freedoms and interests of persons in criminal proceedings at the pre-trial investigation stage, the Constitutional Court notes that consideration by an investigating judge of complaints against the inactivity of an investigator or prosecutor consisting in the failure to return temporarily seized property seized during a search in accordance with the requirements of the Code is aimed at protecting the rights of the person whose property was seized during the search and not returned.
The Constitutional Court states that a person whose property has been temporarily seized, in respect of which there is no ruling of an investigating judge on the seizure of property, has the right to submit to an investigating judge a complaint against a decision, action or inactivity of an investigator or prosecutor consisting in the failure to return temporarily seized property in accordance with Article 169 of the Code and, in the event that the investigating judge issues a ruling refusing to satisfy such complaint, has the right to submit objections against this ruling of the investigating judge during the preparatory proceedings before the court.
The possibility for a person to exercise the right to submit objections against a ruling of an investigating judge refusing to satisfy a complaint against the inactivity of an investigator or prosecutor consisting in the failure to return temporarily seized property in accordance with Article 169 of the Code depends on the fact of completion of the pre-trial investigation and does not depend on the decisions and actions of that person, since, according to the provisions of the Code, a person whose property has been temporarily seized will be able to submit objections against the ruling of an investigating judge only after the completion of the pre-trial investigation.
However, the application of objections against a ruling of an investigating judge as a legal remedy in criminal proceedings, where no person has been notified of suspicion during the pre-trial investigation, before the completion of such investigation is impossible.
Throughout the entire period of the pre-trial investigation, a person whose property has been temporarily seized on the basis of the provisions of the Code has the right to submit a complaint against the actions of an investigator or prosecutor, but is deprived of the possibility to exercise the right established by Article 309.3 of the Code to submit, during the preparatory proceedings before the court, objections against a ruling of an investigating judge refusing to satisfy a complaint against the inactivity of an investigator or prosecutor consisting in the failure to return temporarily seized property in accordance with Article 169 of the Code.
The Constitutional Court concluded:
the components of the mechanism of judicial control over the lawfulness of interference with a person’s rights during the pre-trial investigation, where no person has been notified of suspicion, established by Articles 303.1.1 and 309.3 of the Code, do not ensure effective and efficient protection of constitutional rights guaranteed by the Constitution;
there is no legitimate aim of the legislative regulation established by the provisions of Articles 307.3, 309.1 and 309.2 of the Code, which do not establish the right to appeal in the appellate procedure, during the pre-trial investigation where no person has been notified of suspicion, against a ruling of an investigating judge refusing to satisfy a complaint against the inactivity of an investigator or prosecutor consisting in the failure to return temporarily seized property in accordance with Article 169 of the Code.
The Constitutional Court states that Articles 307.3, 309.1 and 309.2 of the Code, insofar as they do not establish the right to appeal in the appellate procedure, during the pre-trial investigation where no person has been notified of suspicion, against a ruling of an investigating judge refusing to satisfy a complaint against the inactivity of an investigator or prosecutor consisting in the failure to return to a person the temporarily seized property belonging to that person in accordance with Article 169 of the Code, constitute a legislative omission.
Thus, Articles 307.3, 309.1 and 309.2 of the Code of Criminal Procedure of Ukraine were found not to conform to the Constitution of Ukraine (were declared unconstitutional) insofar as they do not establish the right to appeal, during the pre-trial investigation, against a ruling of an investigating judge refusing to satisfy a complaint against the inactivity of an investigator or prosecutor consisting in the failure to return temporarily seized property in accordance with Article 169 of this Code.
Articles 307.3, 309.1 and 309.2 of the Code of Criminal Procedure of Ukraine, declared unconstitutional in the specified aspect, shall lose their force from the date of the delivery of this Decision by the Constitutional Court.
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