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Yevhen Heniievskyi appealed to the Constitutional Court to declare Article 616.1.2 of the Criminal Procedure Code (hereinafter, the “Code”) inconsistent with Articles 8.2, 8.3, 22.2, 55.1, 55.2, 129.1, 129.2.1, 129.2.3 of the Constitution (unconstitutional).
According to the provisions of Article 616.1 of the Code, in the event of the imposition of martial law, the implementation of measures to ensure national security and defence, repulse and deter the armed aggression of the Russian Federation and/or other states against Ukraine, a suspect or accused person who, during the pre-trial investigation or trial, is held in custody, except for those suspected or accused of committing certain types of crimes, as well as a suspect or accused person who, in accordance with paragraph 3.1 of the Note to Article 368 of the Criminal Code, held a particularly responsible position at the time of committing the criminal offence, has the right to apply to a prosecutor with a request to initiate before an investigating judge or a court the issue of cancelling this preventive measure for the purpose of continuing and/or undergoing military service upon mobilisation, for a special period and/or military service under a contract by enlisted, non-commissioned, senior non-commissioned and officer personnel. In turn, following consideration of the request, the prosecutor has the right to apply to the investigating judge or the court hearing the criminal proceedings with a request to cancel the preventive measure in the form of detention in respect of that person.
The Constitutional Court concludes that it follows from the content of the constitutional guarantees of personal liberty enshrined in Article 29 of the Constitution, in conjunction with the provisions of Articles 55, 63.2 and 129.2 of the Basic Law, that a person in respect of whom the preventive measure in the form of detention has been applied has the right to initiate a new judicial examination of the issue of its modification or cancellation, in particular where any conditions or circumstances that may affect the outcome of a new determination of this issue have changed.
The legislator has assigned the initiation of the application of preventive measures to the procedural competence of the prosecution. Such initiation is carried out by submitting a relevant request by an investigator, approved by a prosecutor, or directly by a prosecutor. The submission of such a request is an independent procedural action of the prosecution, which does not require the prior consent of the suspect, accused or their defence counsel and is not within the sphere of their procedural control.
The legislator has established a model of legal regulation of the application of the preventive measure in the form of detention, under which the initiation of the application and extension of such preventive measure is carried out by an investigating judge or a court and is connected with procedural activity of the prosecution independent of the defence; whereas the replacement of the preventive measure in the form of detention by an investigating judge or a court may, as a general rule, be initiated independently by both the prosecution and the defence. However, in the case provided for, in particular, by Article 616.1.2 of the Code in conjunction with Article 616.1.1 of the Code, the initiative of the defence is insufficient for the relevant issue to be considered by an investigating judge or a court, and the active participation of the prosecution is required.
The introduction of special procedural mechanisms in the field of criminal proceedings, necessitated by the objective needs of the State, in particular those related to ensuring its defence capability, is not permissible if it results in the establishment of mechanisms for carrying out the tasks of criminal proceedings that go beyond the constitutional model of justice or nullify the constitutional guarantees of human rights and the principle of the rule of law.
The Constitutional Court notes that although the cancellation of the preventive measure in the form of detention established by Article 616 of the Code for the purpose of continuing and/or undergoing military service is connected with the obligations of the suspect or accused regarding their future conduct, namely their military service, which objectively entails the establishment of restrictions on rights and freedoms prescribed by law, this does not change the procedural and legal nature of such cancellation. Its key procedural consequences are determined by the general conditions for cancellation of this preventive measure, which results in the cessation of interference with the person's right to liberty and security of person within the meaning of Article 29 of the Constitution through their detention; whereas military service following the cancellation of such preventive measure constitutes the fulfilment by the person of their constitutional duty provided for by Article 65 of the Constitution of Ukraine.
The Constitutional Court emphasises that the provisions of Articles 29, 55, 124.1, 124.2 and 124.3, 127.1 of the Constitution, in particular in the aspect of Article 5.4 of the Convention and the case-law of the European Court of Human Rights concerning its application, cannot under any circumstances be interpreted as permitting judicial control over interference with a person's right to liberty and security of person to be replaced by control by a prosecutor or another official, even in the event of the introduction of a special mechanism for releasing a person from custody. This also precludes conferring on bodies or officials that are not courts and act as parties to adversarial criminal proceedings powers whose exercise in fact determines or blocks the suspect's or accused's access to a court on a matter concerning their liberty.
The prosecutor's refusal to support the request of the suspect or accused by submitting a request to an investigating judge or a court results in the fact that, where the suspect or accused applies directly to an investigating judge or a court with such a request, the latter do not consider the request on the merits of the claims made therein, and base the refusal to grant it on the applicant's lack of proper standing to apply to the investigating judge or court. Under the Code, such refusal by the prosecutor is not subject to review by an investigating judge or a court.
The Constitutional Court considers that although the procedure for consideration by an investigating judge or a court of a prosecutor's request submitted in accordance with the procedure established by Article 616.1.2 of the Code does not formally change, the mechanism whereby it is the prosecutor, rather than the defence, who applies to the court results in a change in the prosecutor's procedural role. In such a case, by supporting before the court the request that they themselves have submitted, the prosecutor in fact acts not as the prosecution but as a party interested in its granting, which by its procedural nature is atypical for the prosecution and characteristic of the defence.
Endowing a prosecutor who performs the function of prosecution with procedural powers, the exercise of which makes the possibility of judicial consideration on the merits of a request by a suspect or accused for release from custody for the purpose of continuing and/or undergoing military service dependent on the prosecutor's will, as well as with powers characteristic of the defence, is inconsistent with the constitutional purpose of the prosecution defined by Article 131¹ of the Constitution. As a result, there is also a risk of mixing the procedural functions of the parties and the court, which, in turn, may negatively affect compliance with such fundamental principles of judicial proceedings as adversarial proceedings and equality of participants in judicial proceedings before the law and the court, as well as cast doubt on the impartiality of the court and affect the exercise of a person's right to judicial protection.
The Constitutional Court notes that the procedural mechanism established in Article 616.1.2 of the Code in conjunction with Article 616.1 of the Code, under which the possibility of judicial consideration of the issue of cancelling, in respect of a suspect or accused, the preventive measure in the form of detention for the purpose of continuing and/or undergoing military service is made dependent on the initiative of the prosecutor, substantially restricts the real and effective access of the suspect or accused to judicial control over continued deprivation of liberty and thereby permits interference with the content of the rights guaranteed by Articles 29, 55 and 63 of the Constitution in conjunction with Articles 129.2.1, 129.2.3, 129.2.5 of the Constitution.
The Constitutional Court draws attention to the fact that control over the execution of a decision of an investigating judge or a court releasing a suspect or accused from custody for the purpose of continuing and/or undergoing military service may also be ensured without establishing a barrier to the suspect's or accused's access to a court in the form of the exclusive initiative of the prosecution – by granting the suspect or accused the right to apply directly to a court with the relevant request and with the mandatory involvement of the prosecutor in its consideration by an investigating judge or a court.
The contested provision of the Code does not meet the requirement of necessity, as it introduces a more burdensome means for the rights and freedoms of the person in the presence of less intensive alternatives.
The contested provision of the Code does not change the general procedure for consideration by an investigating judge or a court of a prosecutor's request to cancel, in respect of a suspect or accused, the preventive measure in the form of detention for the purpose of continuing and/or undergoing military service, but effectively makes it impossible for the defence to directly and effectively apply to an investigating judge or a court with the relevant request. As a result, an investigating judge or a court, at the initiative of the person whose rights are subject to the most intensive interference by the State, is deprived of the possibility of exercising judicial control over the relevant matter unless the prosecutor consents to it, which is incompatible with the principle of the rule of law and with the constitutional model of justice, in which the court is an independent arbiter and not a procedural instrument for exercising the discretion of the prosecution.
Thus, the Constitutional Court of Ukraine declared Article 616.1.2 of the Criminal Procedure Code unconstitutional and it shall cease to have effect six months from the date of delivery of this Decision by the Constitutional Court.
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