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Tetiana Samborska lodged a constitutional complaint requesting the Constitutional Court of Ukraine to declare Articles 309, 392.3, 428.2.2 of the Criminal Procedure Code of Ukraine (hereinafter, the “Code”), paragraph 19.3 of Section I of the Law of Ukraine “On Amendments to the Criminal Procedure Code of Ukraine and the Law of Ukraine ‘On Electronic Communications’ Concerning Enhancing the Effectiveness of Pre-Trial Investigations ‘in Hot Pursuit’ and Countering Cyberattacks” No. 2137-IX dated 15 March 2022, paragraphs 4.2, 4.3, 4.4, 5.2, 6, 7 of Section I of the Law of Ukraine “On Amendments to the Criminal Procedure Code of Ukraine and Other Legislative Acts of Ukraine on Strengthening the Independence of the Specialised Anti-Corruption Prosecutor’s Office” No. 3509-IX dated 8 December 2023 inconsistent with the Constitution of Ukraine (unconstitutional).
Article 129.2.8 of the Constitution guarantees an unconditional right to appellate review of a case on its merits, but does not establish guarantees of the same scope in respect of appeals against procedural judicial decisions determining individual issues arising in criminal proceedings. This, however, does not mean that such procedural decisions fall outside the protection afforded by the Constitution.
The right to appeal against rulings of an investigating judge must be exercised in accordance with a law adopted on the basis of, and within the constitutional limits established by, the Constitution.
The Verkhovna Rada of Ukraine may not arbitrarily determine which rulings of an investigating judge are subject to appeal and which are not. The legislature must strike a fair balance between ensuring the proper administration of justice, including the prevention of unjustified delays in criminal proceedings, and safeguarding the individual's constitutional right to judicial protection and other fundamental rights.
The Constitutional Court, in the context of the issues raised in the constitutional complaint, concludes that a legislative prohibition on the right to appeal against rulings of an investigating judge is constitutionally permissible where it: is established for a legitimate aim, related, in particular, to ensuring the proper conduct of criminal proceedings, compliance with reasonable time limits for judicial proceedings, preventing excessive fragmentation of judicial proceedings, and preventing the abuse of procedural rights; and is proportionate, that is, does not result in an arbitrary restriction of a person’s constitutional right to judicial protection and does not violate the essence of that right.
Accordingly, the absence of the right to appeal against rulings of an investigating judge is permissible: in respect of those rulings whose legal consequences do not result in irreversible or such significant interference with the constitutional rights and freedoms of a person as would be impossible to remedy in a timely and effective manner without recourse to a court of appeal; where other (alternative) legal remedies provided for by criminal procedure legislation are capable of ensuring the elimination of the consequences of a possible violation of a person’s rights caused by the ruling of an investigating judge, thereby ensuring their effective restoration.
Taking into account the principle that substantia potior est forma, the Constitutional Court emphasises that, when resolving the issue of the constitutionality of the legislative prohibition on appealing against a ruling of an investigating judge establishing a time limit for familiarisation with the materials of the pre-trial investigation, it is not the formal characteristics of the respective ruling that are decisive, but its subject matter and purpose in criminal proceedings, its legal consequences, and the nature and degree of its impact on the constitutional rights of a person.
Familiarisation with the materials of the pre-trial investigation is not a formal procedural act, but one of the main guarantees for the exercise of the right to judicial protection. The right to familiarisation with the materials of criminal proceedings is an inseparable component of the constitutional right to defence of a suspect (accused person).
The establishment by an investigating judge of a time limit for familiarisation with the materials of the pre-trial investigation is a procedural means aimed at ensuring the proper conduct of criminal proceedings and preventing their unjustified prolongation. At the same time, the application of this means is permissible only provided that the time limit established is objectively sufficient having regard to the volume and complexity of the materials, the conditions of access to them, and other circumstances relevant to the proper preparation of the defence of the suspect (accused person).
The absence of a statutory provision establishing the right to appeal against a ruling of an investigating judge establishing a time limit for familiarisation with the materials of the pre-trial investigation does not deprive participants in criminal proceedings of procedural means of seeking a review of its lawfulness in another manner.
The Constitutional Court draws attention to the fact that Article 309.3 of the Code does not clearly detail the procedural consequences of submitting objections to rulings of an investigating judge and does not expressly determine a separate procedure for their consideration, thereby allowing for different approaches both to its theoretical interpretation and to its practical understanding. This results in the absence in national law-enforcement practice of an established approach that would guarantee proper consideration by courts of the objections submitted and a mandatory reasoned response by courts to the arguments set out therein.
Taking into account the text and content of Article 309.3 of the Code, having carried out its systematic, value-based and purposive interpretation consistent with the Constitution, the Constitutional Court concludes that objections to a ruling of an investigating judge that is not subject to appeal are subject to mandatory consideration and must be taken into account by the court. The right of a person to submit objections to a ruling of an investigating judge corresponds to the duty of the court to duly consider such objections, examine the arguments set out therein, provide them with a proper legal assessment and, where necessary, take the measures necessary to restore the violated right.
The Constitutional Court emphasises that the fact that, at the stage of the preparatory court hearing, all the materials of the pre-trial investigation are not in the immediate possession of the court does not deprive the court of the possibility to order the prosecution to provide the person, for a period determined by the court, with access to those materials for familiarisation without their mandatory inclusion in the materials of the criminal case that are in the possession of the court. At the same time, the choice of specific procedural means of ensuring and practical implementation of a person’s right to familiarisation with the materials of the pre-trial investigation following the submission of objections is to be determined by the courts of the judicial system of Ukraine in the course of administering justice.
The provisions of Article 309 of the Code, which do not provide for the right to appeal against a ruling of an investigating judge establishing a time limit for familiarisation with the materials of the pre-trial investigation, are aimed at achieving a legitimate aim, are proportionate and justified, do not encroach upon the constitutional principles of judicial proceedings, and do not violate the essence of the right of a suspect or accused person to defence.

The Constitutional Court emphasises that, until the possible opening of appellate proceedings in the cases in question, judicial control by the appellate court is limited exclusively to the issue of whether or not a person has the right to appeal against the ruling of an investigating judge, and not to resolving on the merits the issues that were the subject matter of consideration at the stage of the pre-trial investigation. Thus, this constitutes a procedural form of judicial control related to verifying compliance with a person’s right of access to an appellate court, which has an independent subject matter and scope of judicial review.
In such circumstances, the court of cassation applies Article 428.2.2 of the Code not in the context of reviewing the lawfulness and validity of the ruling of an investigating judge on the merits, but exclusively for the purpose of verifying the correctness of the conclusion of the appellate court as to whether or not a person has the right to appeal against the respective judicial decision.
Taking into account the limited level of guarantee of the right to appeal in cassation against judicial decisions, particularly those by which a case is not decided on the merits, the absence in Article 428.2.2 of the Code of detailed criteria for taking a decision to refuse to open the respective cassation proceedings does not prevent the court of cassation from being capable of duly reviewing the correctness of the refusal to grant a person access to appellate review of the ruling of an investigating judge.
The court of cassation is obliged to ensure that the appellate court has carried out a proper legal assessment of the issue of the admissibility of an appeal against the respective ruling of an investigating judge, and also to ascertain whether, as a result of an erroneous application of procedural law, the person’s right of access to appellate review has been unjustifiably restricted.
Thus, Article 309 of the Criminal Procedure Code of Ukraine was declared consistent with the Constitution (i.e. constitutional), insofar as it does not provide for an appeal against a ruling of an investigating judge setting a time limit for familiarisation with the materials of the pre-trial investigation.
Article 428.2.2 of the Criminal Procedure Code of Ukraine was declared consistent with the Constitution (i.e. constitutional) insofar as it serves as a ground for refusing to initiate cassation proceedings in response to a cassation appeal against a ruling of the appellate court refusing to initiate appeal proceedings.
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