Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 4-r (II)/2021 of July 21, 2021 in the case upon the constitutional complaint of Bohdan Bivalkevych concerning the conformity of paragraph 8 of Section XI “Final and Transitional Provisions” of the Law “On the National Police” with the Constitution (constitutionality)
The subject of the right to constitutional complaint – B. Bivalkevych – appealed to the Constitutional Court with a request to review the compliance with Articles 8, 22, 43.1, 43.2, 43.6 of the Constitution of paragraph 8 of Section XI “Final and Transitional Provisions” of the Law “On the National Police” No. 580 – VІІІ of July 2, 2015 (hereinafter referred to as “Law No. 580”), according to which “from the date of publication of this Law all militiamen (officers and chiefs of internal affairs bodies), as well as other employees of the Ministry of Internal Affairs of Ukraine, its territorial bodies, institutions and establishments shall be deemed to have been warned in the prescribed manner of possible future dismissal due to redundancies”.
An integral element of the exercise of the constitutional right to work is the provision by the state of adequate guarantees against illegal dismissal.
Dismissal may be deemed to comply with the provision of Article 43.6 of the Constitution if it is carried out on the basis of a law the rules of which meet the requirements of the rule of law, the need for dismissal is aimed at achieving a legitimate aim, and the measures applied to dismissal are proportionate.
The purpose of adopting Law No. 580 is legitimate and conditioned by the public interest in reforming the system of law enforcement agencies in terms of establishing such an executive body as the police.
At the same time, the availability of an act of law for the participants of public relations for acquaintance does not guarantee the availability of its content, if the provision of such an act is stated poorly, in particular vaguely or inconsistently.
The provision 49².1 of the Code is only a basis for future personal notification of an employee about his/her subsequent dismissal, while paragraph 8 of Section XI “Final and Transitional Provisions” of Law No. 580 no longer requires personal warning of an employee about subsequent dismissal.
Paragraph 9 of Section XI “Final and Transitional Provisions” of Law No. 580 outlines the procedure for recruiting militiamen to the police and provides for the availability of police positions that can be filled by militiamen.
Paragraph 10 of Section XI “Final and Transitional Provisions” of Law No. 580 stipulates that employees who “have refused to serve in the police and/or have not been recruited to the police” will be dismissed, although paragraph 8 of Section XI “Final and Transitional Provision “of Law No. 580 already envisages a warning to militiamen about their dismissal in connection with the reduction of staff without taking into account the facts of their refusal to serve in the police and/or non-employment in the police within three months from the notification of subsequent dismissal.
The impugned provision of Law No. 580 in the present connection with paragraphs 9, 10 of Section XI “Final and Transitional Provisions” of Law No. 580 can be interpreted and applied not only as a notification of possible future dismissal of B. Bivalkevych, but also as a proposal for possible employment in the police on the basis of consent to acceptance and further service in the police, successful participation in the relevant competition and fulfillment of other conditions specified in the provisions of Law No. 580.
The subject of the right to constitutional complaint, court or other subject of law enforcement did not have the opportunity to clearly understand the content, anticipate the legal consequences of paragraph 8 of Section XI “Final and Transitional Provisions” of Law No. 580 and the behaviour of the participant of public relations regarding the further realisation of the right to work. Such legislation is contrary to the constitutional principle of the rule of law in terms of compliance with the requirement of legal certainty and, as a consequence, does not provide for the protection guaranteed by the Basic Law against illegal dismissal.
The Verkhovna Rada is empowered to adopt laws, but the content of these laws must meet the requirements of the Constitution, and their adoption must ensure the performance of functions by the Verkhovna Rada as the sole legislative body in Ukraine.
In the disputed norm of Law No. 580 the Verkhovna Rada defined one of the components of the special procedure for dismissal of all militiamen - a notification about dismissal in the manner of publishing Law No. 580. Such a way of notification of B. Bivalkevych and other militiamen on their future dismissal is clearly different from the method of notification of dismissal set out in the Code for other employees and Law No. 580 on police officers.
The Verkhovna Rada is not a subject of law enforcement and is not authorised to adopt such acts, except in cases directly provided by the Constitution.
The Verkhovna Rada, by adopting laws that are normative acts, cannot dismiss an individual employee or certain categories of employees and notify them of a possible future dismissal. Dismissal of a person is possible not on the basis of law, but only on the basis of an individual act of law, the Verkhovna Rada does not have the authority to adopt it. Cases when the Verkhovna Rada is authorised to dismiss and appoint individuals in the manner of adopting individual acts of law are defined by the provisions of the Basic Law.
The content of the constitutional guarantee of protection against illegal dismissal is also that the legislative regulation of these relations must comply with the requirements of the Constitution to create conditions by the state to fully exercise the right to work in cases where dismissal is against his/her will.
The Constitutional Court considers that the legal institutions defined in the Code and other legislative acts should provide for a reliable sectoral regulatory framework for the effective implementation of the obligations of Article 43.2 of the Constitution of the state, in particular to create conditions for citizens to fully exercise their right to work.
Interference in the rights of the subject of the right to constitutional complaint by the state in the process of liquidation of the militia and the creation of a new law enforcement agency – the police – should have been proportionate (proportional) and provide an opportunity to continue B. Bivalkevich professional career in the police or to establish decent and predictable in its content and consequences conditions for his dismissal.
In order to protect the rights and interests of the subject of the right to constitutional complaint, the Constitutional Court considers that B. Bivalkevych has the right guaranteed by the Basic Law to compensation for material and moral damage suffered as a result of the application of paragraph 8 of Section XI “Final and Transitional Provisions” of Law No. 580, which in accordance with this Decision violates the provisions of the Constitution. The state's evasion of such compensation undermines trust in the state and public authorities and is contrary to the Basic Law.
Thus, the Constitutional Court of Ukraine held to declare paragraph 8 of Section XI “Final and Transitional Provisions” of the Law of Ukraine “On the National Police” No. 580 – VІІІ of July 2, 2015 to be non-complying with the Constitution (unconstitutional). It shall lose its effect from the date of adoption of this Decision by the Constitutional Court.
The Decision of the Constitutional Court does not apply to legal relations that have arisen since the entry into force of paragraph 8 of Section XI “Final and Transitional Provisions” of the Law “On National Police” No. 580-VIII of July 2, 2015 and continue to exist after the adoption of this Decision by the Constitutional Court.
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