Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 4-r(II)/2026 dated 24 June 2026 in the case upon the constitutional complaint of Serhii Hnezdilov regarding the constitutionality of Article 176.8 of the Criminal Procedure Code

Serhii Gnezdilov submitted a request to the Constitutional Court of Ukraine to review the constitutionality of Articles 176.8 and 183.4.8 of the Criminal Procedure Code of Ukraine (hereinafter, the “Code”).
According to Article 176.8 of the Code, “during the period of martial law, military personnel who are suspected or accused of committing offences under Articles 402–405, 407, 408 and 429 of the Criminal Code of Ukraine shall be subject exclusively to the preventive measure specified in Article 176.1.5”.
In accordance with Article 183.4.8 of the Code, “during the period of martial law, when issuing a ruling on the application of a preventive measure in the form of detention, the investigating judge or the court, taking into account the grounds and circumstances provided for in Articles 177 and 178 of this Code, shall have the right not to set the amount of bail in criminal proceedings concerning offences provided for in Articles 109–1142, 258–2586, 260, 261, 402–405, 407, 408, 429, 437–4421 of the Criminal Code of Ukraine”.
The constitutional requirement for a reasoned judicial decision embodies the very essence of the procedure for restricting personal liberty in the matter of imposing (selecting) a preventive measure in the form of detention on a person suspected or accused of committing a criminal offence.
In criminal proceedings, the detention of a person which is presumed by the requirements of national legislation (legal provisions) or, based on the circumstances of the criminal proceedings, the need for which is not confirmed by a reasoned court decision, is not consistent with Article 5.3 of the Convention.
The literal meaning of the word “exclusively” (“only”, “solely”), as used by the legislature in the contested provision of the Code, clearly indicates, in the context of its wording, the obligation on the investigating judge and the court to apply a single preventive measure – detention – to the relevant category of military personnel.
Taking into account a systematic approach to the interpretation of the Code, the Constitutional Court of Ukraine concludes that, where the grounds for applying a preventive measure established by the Code (Articles 177 and 178) are present, as well as the conditions set out in Article 176.8 of the Code regarding the person concerned and the list of relevant military criminal offences, the investigating judge or the court, guided by the contested provision of the Code, is obliged to apply a single preventive measure – detention in remand.
The investigating judge or court is restricted in their ability to select, in respect of the persons concerned, a preventive measure other than detention that is less severe than detention, even taking into account the relevant risks and other specific circumstances. This means that the investigating judge and the court are deprived of the ability to deliver a reasoned and fair judicial decision on this matter, in particular to duly justify the application of a specific preventive measure; consequently, the legislative provision set out in the contested provision of the Code distorts the very essence of justice.
In the case of every military personnel suspected or accused of committing criminal offences under Articles 402–405, 407, 408 and 429 of the Criminal Code, and in respect of whom a preventive measure is being selected, the circumstances and risks provided for in the Code must be assessed on a case-by-case basis.
The provision in Article 176.8 of the Code establishing a non-alternative preventive measure is inconsistent with the requirements of Articles 29.1 and 29.2 of the Constitution of Ukraine.
The legislature has failed to comply with the constitutional prohibition on the appropriation of judicial functions by other state authorities in cases where it has restricted judicial discretion to such an extent that a court decision can result in only one possible resolution of the legal situation.
By establishing, through the contested provision of the Code, that the only preventive measure applicable to a specific group of military personnel is detention, the legislature has deprived the investigating judge and the court of the opportunity to administer justice in this matter in a reasoned and fair manner, which contravenes the requirements of Articles 6, 55 and 124 of the Constitution of Ukraine.
The Constitutional Court of Ukraine concludes that, in order to establish a violation of the constitutional principle of equality and the prohibition of discrimination, it is not sufficient merely to identify a difference in the established status (rights and obligations) of certain groups of persons who find themselves in similar circumstances and are defined both by the criteria set out in Article 24.2 of the Constitution of Ukraine and by other criteria; it is necessary to prove that the difference in the legal status of the relevant groups of persons (their rights and obligations), as established by the legislature, has no legitimate aim and cannot be justified by rational and objective arguments.
The application of pre-trial detention as the sole preventive measure under Article 176.8 of the Code is provided for only in respect of military personnel who are suspected or accused of committing the relevant military criminal offences.
The legislature failed to take into account that the imposition of a preventive measure, in accordance with Article 29 of the Constitution of Ukraine, is the result of judicial proceedings – the consideration and adoption of a reasoned decision by an investigating judge or a court.
There was no objective and reasonable basis for the legislature to establish a distinction in status in order to single out the relevant group of military personnel and apply to that group exclusively a preventive measure in the form of detention.
The Constitutional Court of Ukraine declared Article 176.8 of the Criminal Procedural Code to be inconsistent with the Constitution (unconstitutional); the article shall cease to have effect three months from the date of the Constitutional Court of Ukraine’s delivery of this Decision.



Supplementary information:
The Convention for the Protection of Human Rights and Fundamental Freedoms, 1950,
[bookmark: _GoBack]Protocol no. 12 to Convention for the Protection of Human Rights and Fundamental Freedoms, 1950.
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