Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No.2 r(II) /2019 dated May 15, 2019 in the case upon the constitutional complaint of Khlipalska Vira Vasylivna on the conformity of the provisions of Article 26.2 of the Law of Ukraine “On Enforcement Proceedings” to the Constitution of Ukraine (constitutionality) (regarding the provision of enforcement of a court decision by the state)
Citizen of Ukraine Khlipalska V.V. lodged a submission with the Constitutional Court of Ukraine to examine the conformity of the provisions of Article 26.2 of the Law of Ukraine “On Enforcement Proceedings” No. 1404-VIII dated June 2, 2016, as amended (hereinafter referred to as the Law), which determine the amount of advance payment to be paid by collectors in the compulsory enforcement of decisions, as well as envisage cases of exemption of collectors from paying such fee, to the Constitution of Ukraine (constitutionality).
The Constitutional Court of Ukraine emphasises that the mandatory execution of a court decision is a necessary condition for the implementation of the constitutional right of everyone to judicial protection, therefore the state cannot avoid fulfilling its positive obligation to ensure the enforcement of a court decision for the sake of real protection and restoration of the rights and freedoms protected by the court, the legitimate interests of private individuals and legal entities, society and state. The positive obligation of the state to ensure the enforcement of the court decision provides for the establishment of appropriate national organisational and legal mechanisms for the implementation of the right to execute a court decision which will make it possible to guarantee the exercise of this right and the binding nature of the judicial decisions which have taken effect, which is impossible without their full and timely fulfilment.
The state creating proper national legal and organisational mechanisms of implementation of the right to enforce a court decision should not only introduce the effective systems for the enforcement of court decisions, but also to ensure the functioning of these systems in such a way so that every person, in whose favour a binding court decision has been adopted, has access to it, in case this decision is not enforced, including by public authority.
The Constitutional Court of Ukraine draws attention to the fact that, in accordance with these provisions, the commencement of the enforcement by a body of the state executive service of a judicial decision of a non-property nature, the debtor of which is a state body, is connected with the necessity of payment by the collector of an advance payment in the amount of two minimum wages if the collector is not exempted from paying this contribution in cases specified by the Law. As a result of non-payment of the mandatory advance payment by the collector, enforcement of the court decision approved in his favour will not commence, that is, the payment of the advance payment is a prerequisite for the commencement of the enforcement of the court decision.
The establishment by the provisions of Article 26.2 of the mandatory payment of the advance payment by the person in whose favour the court decision was adopted, as a necessary condition for the commencement of the enforcement of such decision by the state executive service, shoulders this person with the financial burden to ensure the functioning of the court enforcement system, implemented by the state, which does not guarantee the access of each such person to the specified system, therefore, does not provide in all cases and under any conditions full and timely enforcement of this decision, and its mandatory nature.
The Constitutional Court of Ukraine emphasises that the state has a positive obligation to ensure the enforcement of a court decision, yet the said legal regulation concerning the obligatory advance of the commencement of the enforcement of a court decision by the person in whose favour the decision was adopted stipulated by the provisions of Article 26.2 of the Law, such obligation of the state is transferred to the said person, which reduces the essence of his constitutional right to judicial protection and contravenes the provisions of Articles 3, 8, 55.1, 55.2, 129¹.1, 129¹.129.2 of the Constitution of Ukraine.

Thus, the Court declared unconstitutional the provisions of Article 26.2 of the Law of Ukraine “On Enforcement Proceedings” dated June 2, 2016, No. 1404-VIII with amendments.
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