
OKPEMAWMKA 

cy.zmi KoncTnTy.Qiüuoro Cy.i.y YKpaiuu JleMaKa B.B. cTocosuo Pimeuuu 
KoncTnTy.Qiiiuoro CyAy YKpaiuu ()];pyruü ceuaT) BiA 7 KBiTnu 2021 poKy 
.N!! 1-p(Il)/2021 y cnpaBi 33 KOHCTHTY.QiiiHOIO CKaproro rpOM3.l(SIHHH3 YKpaiuu 
)J;uqenKa ÜJieKcau.l(pa MuKoJiaüosuqa Ta iumux rpoMa.l(BH YKpaiuu I.U:OAO 
Bi.l(DOBi.l(HOCTi KoncTHTy.Qii YKpaiuu (KOHCTHTY.QiÜHOCTi) ni.l(nynKTy 13 
nynKTy 4 p03.l(iJiy I 3aKony YKpaiuu „Ilpo BHeceHHSI 3MiH Ta BH3H3HHSI T3KHMH, 
m:o BTpaTHJIH quuuicTL, L(CSIKHX 33KOHO,[(aBqux aKTiB YKpaiuu" Bi.[( 28 rpy.l(HSI 

2014 poKy .N!! 76-VIII 

IIi�TPHM)'IOqH PirneHIDI KoHCTHTyu;iii:Horo Cy�y Y Kpa'iHH (,lwyrHH ceHaT) Bi� 

7 KBiTIDI 2021 poKy NQ 1-p(II)/2021 y crrpaBi 3a KOHCTHTyu;iHHOIO CKaproIO 

rpoMa�.SIHHHa YKpa'iHH ,IvlqeHKa ÜJieKCaH�pa MllKOJiaßOBßqa Ta iHIIIHX rpoMa�.SIH 

YKpa'iHH m;o�o Bi�IIOBi�HOCTi KoHCTHTyr.i;i'i YKpa'iHH (KOHCTHTyu;iHHOCTi) 

rri�rryHKTY 13 rryHKTY 4 po3�iny I 3aKoHy YKpa'iHH „Ilpo BHeceHH.SI 3MiH Ta BM3HaHH.SI 

TaKMMM, m;o BTJ)aTMJIM qßHHiCTb, �e.SIKMX 3aKOHO�aBqßX aKTiB YKpa'iHM" Bi� 28 rpy�H.SI 

2014 poKy NQ 76-VIII (�arri - PirneHH.SI), BBa)KaIO 3a Heo6xi�He CKOpHcTaTMC.SI CBO'iM 

rrpaBoM B�rroBi�Ho �o cTarri 93 3aKoHy YKpa'iHH „Ilpo KoHCTMTYI.J;iHHMH Cy� 

YKpa'iHM" BHKJiaCTH oKpeMY �YMKY CTOCOBHO PirneHH.SI. 

IIi�TJ)MMaB PirneHIDI 3 �Box MOTMBiB: 1) 6e3 cyMHiBy, 3�iHCHID10qß cBiii: 

KOHCTMTyu;iHHMH 060B '.SI30K m;o�o IIO�OJiaHH.SI HaCJil�KlB qOpHo6HJibCbK01 

KaTacrpoqm ( cTaTT.SI 16 KoHCTMTyu;i'i YKpa'iHH), Aep�asa, KpiM iumoro, Mar 

D03HTHBHHÜ o6os'Sl30K 3anpoBaAHTH oco6JIHBY CHCTeMy CO.QiaJILHoro 33XHCTY 

oci6, ßOCTpa�aJIHX Bi.[( .Qid K8T8CTpo4>u rpoMa,[(HH, SIKi noTpe6y10Tb 

L(OL(aTKOBHX rapanTiii y .Qiii c4>epi; 2) KoHcTHTYI.ÜHHMH Cy� YKpa'iHM (�arri - Cy�) 

Bi�TepMiHYßaB Ha TJ)H MiC.SII.J;i B'I'paTy qßHHOCTi BH3HaHOIO HeKOHCTHTyu;iHHOIO 

qacTMHOIO TJ)eTbOIO CTaTTi 54 3aKOHY YKpa'iHH „Ilpo CTaryc i cou;iarrbHMH 3aXMCT 

rpoMaMH, .SIKI IIOCTJ)a�arrß BHacni�OK qopH06HJibCbK01 KaTaCTJ)Oqrn" Bi� 

28 JIIOToro 1991 poKy NQ 796-XII (�arri - 3aKOH NQ 796) y pe�aKu;i'i 3aKoey YKpa'iHM 

„Ilpo BHeCeHH.SI 3MiH Ta BH3HaHIDI TaKMMH, m;o BTJ)aTMJIH qßHHiCTb, �e.SIKHX 

3aKoHo�aBqßX aKTiB YKpa'iHH" Bi� 28 rpy�IDI 2014 poKy NQ 76-VIII (�ani -

3aKoH NQ 76) m;o�o yrroBHOBa)KeHIDI BepxoBHOID Pa�oID YKpa'iHM Ka6iHeTy MiHicrpiB 
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YKpaiHH BH3HaqaTH CBOlMH aKTaMH MiHiMaJibHi p03MipH neHcii 3a iHBaJii,n;HiCTIO, m;o 

HaCTaJia BHacJii,n;oK KaJiiD;TBa qß 3aXBOpIOBaHH.H, i neHcii y 3B '.H3KY 3 BTpaTOIO 

ro,n;yBaJibHHKa BHaCJII,ll;OK 1IopHo6HJibCbK01 KaTaCTPOqm. l.J,e 03Haqae, m;o 

33KOHO)J;aBeU:b Mome BDOp.H,ll;KyBaTH u:e ßHT3HH.H y BK333HHÜ nepio)J;, 

ua6JIH3HBIDH Bi)J;DOBi)J;Hi ßOJIOmeHH.H 33KOHiB Ta aKTiB yp.H,ll;y CTOCOBHO neucii� 

oco6aM, .HKi ßOCTpam,ll;aJIH BH3CJii)J;OK qopuo6UJibCbKO'i KaTaCTpocJ>u, )J;O HOpM i 

n:iuuocTeii, eu3uaqeuux KoucTnTyn:ino YKpa'iuu. 

IIJ;Hpo cno,n;iBaIOC.H, m;o CTBopeHH.H qiTKoi, CTa6iJibH01 Ta BH)'TplIIIHbO 

y3ro,n;)KeHoi cy,n;oBoi npaKTHKH m;o,n;o cou;ianhHHX npaB oci6 e Heo6xi,n;HHM ,n;JI.H 

eq_JeKTHBHOro 3,ll;iRCHeHH.H Micii Cy,n;oM CTOCOBHO 3aXHCTY HHM BepxoBeHCTBa 

KoHCTHTyu;ii YKpaiHH, npaB i CB06o,n; JIIO,ll;HHH, o,n;HaK He MO)KY noro,n;HTHC.H 3 

MeTO,ll;OJioriqHHM ni,n;xo,n;oM, 3aCTOCOBaHHM y PiIIIeHHi, Ta OKpeMHMH apryMeHTaMH, 

BHKJia,n;eHHMH B HbOMY, BHXO,n;.HqH 3 TaKoro. 

I. IIJ;o,ll;O npe,ll;MeTa KOHCTHTyu:iiiuoro KOHTpOJIIO 

3a.HBHHKH 3BepHyJIHC.H ,n;o Cy,n;y 3 KJIOIIOTaHH.HM po3rJI.HH)'TH IIHTaHH.H m;o,n;o 

KOHCTHTyu;iiiHOCTi BHKJIIOqeHH.H rri,n;rryHKTOM 13 nyHKTY 4 po3,n;iJiy I 3aKOH)' N!! 7 6 

1:IaCTHHH qeTBepTOl CTaTTi 54 3aKOH)' N!! 796, .HKOIO BH3HaqaJIHC.H MiHiMaJibHi p03MipH 

rreHciii ,ll;JI.H oci6 3 iHBaJii,n;HiCTIO, m;o,n;o .HKHX BCTaHOBJieHO 3B '.H30K 3 1IopHo6MJibCbKOIO 

KaTaC'TpOq_JOIO. 

Cy,n;, o,n;HaK, He rroro,n;HBC.H 3 TaKHM OKpecJieHH.HM npe,n;Mery KOHCTHTyu;iiiHoro 

KOHTpOJIIO i B PimeHHi 3a3HaqHß: ,,IlpHIIHCH 3aKOHY, .HKHM ,n;o iHIIIoro 3aKOHY BHeceHo 

3MiHH, b Ha6paHH.HM qßHHOCTi € HOpMaMH 3aKOH)', ,n;o .HKoro BHeceHO 3MiHH. ÜT)Ke, 

rrpe,n;MeTOM KOHCTHTyu;iiiHoro KOHTpOJIIO B u;iii cnpaBi e CTaTT.H 54 3aKOH)' N!! 796-XII 

y pe,n;aKu;ii 3aKoHy N!! 76-VIII" (rri,n;rryHKT 1.4 nyHKTY 1 MOTHBYßaJibHoi qacTHHH). 

l.J,eii rri,n;xi,n; e HerrpaBHJibHHM. 

CnpaB,n;i, 3a3BHqaii nepeBipu;i Ha KOHCTHryu;iiiHiCTb ni,n;JI.HraIOTb HOpMH qHHHOl 

pe,n;aKu;ii 3aKOHY (.HKi € qacTHHOIO „Tina 3aKoey"), a He Ti HOpMH 3aKOH)', .HKHMH 6ynH 

BHeCeHi 3MiHH i .HKi nicJI.H ll;bOro CTaIOTb HeBi,n;'eMHOIO qacTßHOIO 3aKOH)', ,n;o .HKoro u;i 

3MiHH 6yJIH BHeceHi. 0,n;HaK y ll;bOMY BHrra,n;Ky ,n;ie BHH.HTOK - 3aKOHH rrpo BHeceHH.H 
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3MiH ,ZJ;O iHllIHX 3aKOHiB MaIOTb CTaTH npe,D;MeTOM KOHCTHTYIÜHHOro KOHTPOJIIO B TEX 

BHila,ZJ;Kax, 30KpeMa, KOJI.H TaKHM 3aKOHOM BHKJIIOl:faeTbC.SI HOpMa ( OKpeMe IlOJIO)KeHH.SI) 

3 nonepe,D;HbOl pe,D;aKIJ;iY 3aKOHY, Ha .SIKY cnHpaJIOC.SI npaBOBe CTaHOBHIIJ;e 3ruIBH.HKiB, a 

Bi,ZJ;TaK Bi.ZJ;HOBJieHH.SI TaKoro CTaHOB.HIIJ;a e MO)KJIHB.HM JI.Hllle llIJI.SIXOM OCKap)KeHH.SI 

caMe „TpaH3HT.HBHoi"' HOpMH. ÜT)Ke, y Qiii cnpaBi npe;::i:MeTOM KOHCTHTYI.diiuoro 

KOHTpoJno MaB 6yTu caMe ni;::i:nyuKT 13 nyuKTy 4 po3;::i:iJiy I 3aKouy N!! 76, m;o Mae 

HaCJii.ZJ;KOM B.HKJIIOl:feHH.SI Bi.ZJ;IlOBi.ZJ;HOl HOpM.H CTaTTi 54 3aKOHY NQ 796, a He 

IlOJIO)KeHH.SI HOBOl pe,D;aKQil (3aHOBO BperyJibOBaHoY) CTaTTi 54 3aKOHY NQ 796 Ha Micqi 

BHJIYl:leHOl HOpM.H. 

Pe3IOMe: 3ruIBHHK.H B KOHCTHTYQiiiHiii CKap3i npaB.HJibHO OKpeCJIHJIH npe,D;MeT 

KOHCT.HTyQiiiHoro KOHTpOJIIO, O,ZJ;HaK Cy.ZJ; o6paB iHllI.Hß BapiaHT. HeTOl:fHe B.H3Hal:feHH.SI 

rrpe,D;MeTa KOHCT.HTyQiHHOro KOHTPOJIIO 3YMOB.HJIO He,ZJ;OJiiKH B apryMeHTaQiY PillieHH.SI. 

II. ßu3uauo ueKOHCTuryuiiiuoro uopMy 3aKouy N!! 796, HKa npHMO ue 
CTocyBaJiaCß ;::i:epm.aBuoro BTpyqaHHß .IJ:O npaB 33ßBHHKiB 

<l>a6yna cnpaB.H TaKa. rpyna oci6 3BepHynac.SI .ZJ;O Cy.ZJ;y 3 KJiorroTaHH.SIM rrpo 

3aXHCT CBOlX npaB, po3yMiI01:JH ni.ZJ; HHMH iH.ZJ;.HBi.ZJ;yaJibHl lHTepecH IIJ;O,ZJ;O rreBHOro 

po3Mipy rreHciii 3a iHBaJii.ZJ;HiCTIO, .SIK.Hß rinoTeT.Hl:JHO Mir 611 6yT.H B pa3i l:f.HHHOCTi 

CTaTTi 54 3aKOHY NQ 796 y pe,D;aKQiY ,ZJ;O BHeCeHH.SI 3MiH 3aKOHOM NQ 76 y rpy.D;Hi 

2014 poKy. 

Ha MOMeHT IlO,ZJ;aHH.SI KOHCT.HTyQiiiHOl CKapr.H y 2018 poqi MiHiMaJibHHß p03Mip 

rreHciii ,ZJ;JI.SI qid KaTeropiY oci6 B)Ke 6yno BCTaHOBJieHO Ilop.SI.D;KOM 061:JHCJieHH.SI rreHciii 

oco6aM, .SIKi IlOCTpa)K)];aJI.H BHaCJii.ZJ;OK qopHo6.HJibCbK01 KaTaCTPO<lrn, 3aTBep,D;)KeHHM 

IIocTaHOBOIO Ka6iHeTy MiHicTpiB YKpaYHH Bi.ZJ; 23 JI.HCTona,ri:a 2011 poKy NQ 1210 3i 

3MiHaMH (.ZJ;ani - IIocTaHOBa), a He 3aKOHaMH YKpalH.H. Ü,ZJ;HaK 3a.SIBHHK.H, He MaI01JH 

rrpaBa llIJI.SIXOM no,ZJ;aHH.SI KOHCTHTYQiiiHoI cKaprH ocrropHTH IIocTaHoBy Yp.SI.D;y 

YKpaYHH, ocnop.HJIH IIOJIO)KeHH.SI 3aKOHY NQ 76, .SIKHM 6yno BHKJII01IeHo HOPMY 

3aKOHY NQ 796, .SIKa BcTaHoBJIIOBana MiHiMaJibHHii po3Mip neHciY QMM oco6aM (3 

rrpHB '.SI3KOI0 ,ZJ;O pü3Mipy MiHiMaJibHOl rreHciY). IIpoTe Cy.ZJ; B.H3Ha1JHB rrpe,D;MeTOM 

KOHCTHTYQiiiHoro KOHTpOJIIO caMe IIOJIO)KeHH.SI CTaTTi 54 3aKOHY NQ 796, .SIKe )KO,ZJ;HOIO 
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Mipmo He crrpHqHHHJIO (i He MOrJIO CIIpHqHHHTH) rropyrneHHH rrpaB 38.SIBHHKiB. Piq y 

TiM, m;o Ha3BaHOIO HopMoIO 3aKoHy .NQ 796 Bepxoeua Pa.z:i;a YKpaiuu TiJihKH 

ynoeuoea�uJia Ka6iueT MiuicTpie YKpaiuu BHpirnHTH u;e IIHTaHIDI, T06To 

BCTaHOBHTH MiHiMaJibHHH p03Mip rreHciY. �e pa3 - Te, m;o rrapnaMeHT ynoBHOBa:)KHB 

YpH,n; YKpaIHH BCTaHOBHTH MiHiMaJibHHii po3Mip rreHciY, He rrepe6Yßae B 

rrpHqHHHO-Hacni,n;KOBOMY 3B'H3KY i3 caMHM p03MipoM rreHciY. 3a.HBHHKH B ceoix 

.z:i;ono.z:i;ax rinoTeTuquo npunycTHJIH, �o .HK6n napJiaMenT ue 3po6un n;horo, TO ü 

p03Mip neucii 6ye 6u iumuM. rpoMa,n;HHH Hepi,n;Ko IIOMHJIHIOTbCH, rnyKaIOqH 

apryMeHTH .IJ:JIH 3a,n;OBOJieHIDI iH.IJ:HBi,n;yanoHOro iHTepecy, ane B ll;bOMY mrna,n;Ky Cy,n; 

Hecrro,n;iBaHO rroro,n;HBCH 3 lXHiM rrpHrrym;eHIDIM, IIOB 'H3aBllIH IIHTaHHH, HKi noriqHo He 

e IIOB'H3aHHMH. 

Pe3IOMe: Cy,n; 3aMiCTb rrepeBipKH rrpHrrym;eHHH, qu noJio�euu.H 3aKouy .N2 796 

6e3nocepe.z:i;uho nopymuJio npaea Jiro.z:i;uuu, a priori rroro,n;HBCH 3 HHM, xoqa 
. . . 

HacrrpaB,n;l ,n;ep)KaBHe BTPyqaHHH ,n;o npaBOBoro CTaHOBHID;a 38.SIBHHKlB MaJIO MlCD;e y 

3B 'H3KY 3 rrpHHHHTTHM IlocTaHOBH, crrpHMOBaHOl Ha peani3au;iIO IIOJIO)KeHHH CTaTTi 54 

3aKoHy .NQ 796. Ha Moe rrepeKoHaHIDI, m;o6 CTBep,n;)KyBaTH rro,n;i6He, Cy,n; IIOBHHeH 6yB 

ycTaHOBHTH, m;o caMe IIOJIO)KeHHH 3aKOHY .NQ 796 peanbHO BIIJIHBae Ha rrpaBOBe 

CTaHOBHm;e 3aHBHHKiB y IIOTOqHHH qac i 6e3rrocepe,n;Hb0, a 3aHBHHKH, CBOeIO qeproIO, 

3a3HaIOTb BIIJIHBY caMe Bi,n; iioro ,n;iI (IOpH,n;HqHHX Hacni,n;KiB, CIIpHqHHeHHX HHM), a He 

Bi,n; aKTa, crrpHMOBaHoro Ha iioro BHKOHaHIDI. 0,n;HaK u;e JIHllle IIOJIOBHHa rrpo6neMH. 

III. PeaJI1>ue qu rinoTeTuque nopymeuu.H npaB 33.HBHHKiB 

,[(pyra IIOJIOBHHa rrpo6JieMH m;e cyrreBirna. IluTaHH.H CTOiTb TaK: qu 6yJio 

e3araJii nopymeuu.H npae Jiro.z:i;uuu B D;hOMY euna.z:i;Ky? Cy,n; rromrneH 6yB u:e 

apryMeHTOBaHO BCTaHOBHTH . .5IK 6yno CKa3aHO, Cy,n; noro,n;HBCH 3 rrpHrrym;eHHHM, rn:o 

HK6H napnaMeHT He yrrOBHOBa)KHB YpH,n; Y KpatHH Ha BCTaHOBJieHHH MiHiMaJibHOro 

p03Mipy rreHciI .IJ:JIH oci6 3 iHBani,n;HiCTIO, m;o,n;o HKHX BCTaHOBJieHo 3B 'H30K 3 

qopHo6HJihCbKOlO KaTaCTPOq>OIO, TO IIOJIO)KeHIDI 3aKotty .NQ 796, rrepe,n:6aqanH 6 

BHID;HH po3Mip rreHciI, Hi)K Toii, m;o BCTaHOBJieHHH IlocTaHoBOIO. Cy,n; rroro,n;HBCH rn;e 

3 O.IJ:HHM rrpHnym;eHIDIM - HK6H 6yno 3aJIHllleHO q>opMyny HapaxyBaHHH rreHciM Ha 
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OCHOBi MiHiMa.JII,HOl neHcii (TaK 6yno 3 1996 poKy) i He 6yno BBe,n;eHO IlocTaHOBOIO 3 

2012 poKy HOBY po3paxyHKOBY Benwu1ey - npo)KHTKOBHii MiHiMYM, TO po3Mip neHcii 

)];JUi 3ill!BHHKiB 6yB 6H Ha Cboro,n;Hi icTOTHO BH:W:HM. 0,n;HaK par:(ioHaJibHO TaKe MO)l(Ha 

npHnycTHTß JIHIIIe, .HK:W:O npHnyCTHTß HeMO)KJißBe - 3aBqacHO 3HaTH, .HK caMe 

npOT.HrOM ,n;Ba,n;:u;.HTH TI' .HTH poKiB 3MiHIOBaTHMYTbC.H :u;i ,n;Bi po3paxyHKOBi BeJißqßHH B 

cniBBi.n;HoIIIeHHi Mi)K co6oro, 6inhIIIe Toro, npHnycTHTH, :rn:o napnaMeHT He Mae 

IlOBHOBa)KeHh 3MiHHTß o,n;He qß iHIIIe. IlpoTe Cy.n; BCe )K noro,n;HBC.H 3 cepiero 

npHny:rn;eHh, ynycTHBIIIß roJIOBHe )];JUi KOHCTaTa:u;ii' nopyIIIeHH.H npaBa JIIO)];HHH B 

co:u;ianhHiii c<pepi - qß 6yno, BJiacHe, 3MeHIIIeHH.H po3Mipy neHcii? 

Cy.n; He BpaxyBaB Toro, :w;o Morna 6YTH ii iHIIIa cHzya:u;i.H - napnaMeHT qß ypx.n; 

MOrJIH ni,n;H.HTH p03Mip npO)KßTKOBoro MiHiM)'MY, a He p03Mip MlHlMaJibHOI neHcii, qß 

3p06HTß ix KOM6iHa:u;iiiHHH 3B '.H30K a6o 3anpoBa)];HTß HOBY <püpMyny HapaxyBaHH.H 

po3Mlpy MlHlMaJibHOi' neHcii', )];OTPHMY!Oqßcb roJIOBHOrO rapaHTyBaHH.H 

BCTaHOBJieHoro CTaH,n;apTy :QbOrO CO:QlaJibHOro npaBa, T06TO He,n;ony:rn;eHH.H 

3MeHIIIeHH.H po3Mipy neHcii ,n;n.H :u;iei KaTeropii oci6. 

Ba)KJIHBO npH :QbOMY ni,n;KpecJIHTH, :w:o p03Mlp MlHlMaJibHOl rreHcii )];JI.H 

3ill!BHHKiB yrrpo,n;OB)K 6iJihIIIe )];BOX .n;ec.HTHJiiTb He 6yB 3MeHIIIeHHH, a IIOCTiiiHo 

36iJihIIIYBaBc.H, B TOMY qßcni ii Bi.n; qacy Ha6paHH.H qßHHOCTi 3aKOHOM N� 76 3 1 ciqH.H 

2015 poKy. 3BiCHO, iH,n;HBi,n;yanbHHH iHTepec 3ill!BHHKiB .n;o o6c.HriB TaKoro 3pOCTaHH.H 

He 6yB 3a)];OBOJieHHH, :w:o BßKJIHKae MOpaJibHY coni.n;apHiCTb 3 HHMH, BHXO,n;.Hqß 3 
. . 

MlpKYßaHb crrpaBe)];JIHBOCTl Ta MßJIOcep,n;.H. 

Ü,n;HaK He KO)KeH iH)];HBi,n;yanbHHH lHTepec Ha6YßaE: paHry rapaHTOBaHoro 

KoHCTHTy:u;iero YKpaiHH npaBa JIIO)];ßHß. TeMDH 3pOCT3HHß MiHiMaJibHOro p03Mipy 

neuciü, HK i MiHiMaJibHOro p03Mipy 3apo6iTuoi DJI3TH qu iumi DOJJ;i6ui DHT3HHH, 

ue MOmYTb CT3TH npOJJ:YKTOM JJ;ißJibHOCTi CYJJ:OBOi BJ13JJ;H, OCKiJihKß ü.n;eTbC.H rrpo 

3,n;iiicHeHH.H co:u;ianhHOi' IIOJiiTHKß .n;ep)KaBH, :w:o E: Bi,n;noBi,n;Ho .n;o KoHCTHzy:u;ii YKpaiHH 

rrpeporaTHBOIO IIOJiiTßqHßX riJIOK BJia)];ß (rrapnaMeHTY i yp.H,n;y), .HKi B)l(ßBaIOTb )];JI..H 

:QbOro ,n;eMOKpaTßqH1 lHCTPYMeHTß (KOMnpoMic, neperOBOpH). BHH.HTOK 13 :QbOro 

CTaHOBHTb JIHIIIe CHTya:u;rn, KOJIH cy.n; BCTaHOBJII0€ TaKe rropyIIIeHH.H cyTHOCTl 

co:u;ianhHOrO npaBa, .HKe CTaBHTb JIIO)];HHY B YMOBH, HecyMicHi 3 iY ri,n;Hicno. 
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THM He MeHIII, Cy,n;, no cyn, ccpopMyn10BaB HoBe KOHCTHT)'IÜHHe npaBo 

JIIO,IJ;HHH - npaBO Ha 3aXHCT npHrryrn;eHb rn;o,n;o 3pOCTaHIDI rreBHoro p03Mipy neHciY, 

To6To npaBo Ha cpopMyny rinoTeTHqHoro HapaxyBaHIDI neHciY. TaKHH rri,n;xi,n; He e 

BipHHM. JleriTHMHi oqiKyBaHHH oco6u, HKi ni,IJ;JIHralOTb KOHCTHTyQiiiHoMy 

33XHCTY, ßOJIHralOTb ue B 4>opMyJii o6paxyuKy p03Mipy COQiaJibHOI BHUJiaTH, a B 

neBnoMy po3Mipi TaKoi BHnJiaTu, i caMe B IJ;bOM)' nom.1:rae pau;ioHaJibHHH „MaHHOBHH 

iHTepec" oco6H, .SIKHH ni,n;na,n;ae ni,n; 3axHcT cTaTTi 1 IlepIIIoro rrpoToKony ,n;o 

KoHBeHu;iY 3aXHCTY npaB JIIO,IJ;HHH i OCHOBOilOJIO)KHHX CB06o,n; 1950 poKy, .SIK 

6araTOpa30BO rri,n;KpecJIIOBaB €BporreHCbKHH cy,n; 3 rrpaB JIIO,IJ;HHH. ,[(o Toro )K ue MO�e 

6yTH BHBe,11;euo KOHCTHTyQiiiue npaBO ua <l>opMyJiy o6paxyuKy COQiaJibHOI 

BHUJiaTH. IlopyIIIeHml BCTaHOBJieHoro 3aKOHOM „MaHHOBOrO iHTepecy"' T06To 

rropyIIIeHIDI rrpaBa BJiaCHOCTi, rri,n;mJTae KOHCTHTyIJ;iHHOMY 3aXHCTY JIHIIIe TaM i TO,n;i, 

.n;e i KOJIH oco6i-38JIBHHKY 3aB,n;aHO peaJibHOI MaHHOBOl IIIKO)];H. 

IV. qH cnpaB,IJ;i napJiaMeHT BHÜIIIOB 33 Me�i 
KOHCTHTyQiiiuux ßOBHOBa�eHh y QbOMY BHß3,IJ;Ky? 

IloBepHiMOC.SI ,n;o TOro, qH crrpaB,n;i, .SIK CTBep,n;)Kye Cy,n; y PiIIIeHHi, rrapnaMeHT 

He MO)Ke 3aKOHOM rrepe,n;aTH IIOBHOBa)KeHIDI Yp.SI,n;y YKpaIHH Ha BCTaHOBJieHIDI 

po3Mipy rreHciii? 3 u;ie10 MeToIO YBa)KHO rrpoqHTaeMo KoHcTHTyu;i10 YKpaYHH 

CTOCOBHO IIOBHOßa)KeHb opraHiB .n;ep)KaBHOI BJia,n;H Ha cpopMYßaHH.SI i npoBe,n;eHIDI 

IIOJilTHKH y ccpepi cou;iaJibHOro 3aXHCTY (rreHciY, oqeBH,IJ;HO, HaJie)KaTb .n;o ll;bOro 

IIHTaHIDI), B ÜCHOBHOMY 3aKOHi YKpaIHH 30Cepe,n;)KeHO Bi,n;rroBi,n;Hi rrpeporaTHBH B 

rroBHOBa)KeHIDIX ,n;Box opraHiB ,n;ep)KaBHOI BJia,n;H. I rrapnaMeHT, i Yp.SI,n; YKpaYHH 

Ha,n;iJieHi KOHCTHTyu;iHHHMH IIOBHOBa)KeHH.SIMH 3 IJ;bOro IIHTaHH.SI, O,D;HaK Ha,n;iJieHi 

rro-phHoMy. BepxoBHa Pa,n;a YKpaIHH 3aTBep,n;�e ,[(ep)KaBHHH 610.n;)KeT YKpaIHH 

(rryttKT 4 qacTHHH rrepIIIoY cTaTTi 85 KoHCTHT)'IJ;iY YKpaYHH), Tpa,n;Hu;iHHo BKJI10qa10qH 

,n;o Hboro 6a3oBi IIOKa3HHKH (i po3paxyHKOBi BeJIHqHHH) cou;iaJibHHX Ta iHIIIHX BHTPaT. 

KpiM Toro, 3ri,n;Ho 3 IJYHKTOM 6 qacTHHH rrepIIIoY cTaTTi 92 KoHCTHTyu;iY YKpaIHH 

BHKJIIOqHo 3aKOHaMH YKpaIHH BH3HaqaIOTbC.SI OCHOBH cou;iaJibHOro 3aXHCTY, cpopMH i 

BH,D;H rreHciiiHoro 3a6e3rreqeHH.SI. 
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HaToMiCTb Ka6iHeT MiHicTJ)iB YKpaYHH 3a6e3rreqye rrpoBe.n;eHIDI, KpiM iHmHx, 

TaKO)K IIOJilTHKH y c<pepi cou;iaJihHOrO 3aXHCTY (rryHKT 3 CTaTTi 116 KoHCTHryu;iY 

YKpaYHH). 

5IKm;O .n;o6pocoBiCHO CIIlBBl,D;HeCTH ß)KßBaHl KOHCTHryu;iüHi CHHTarMH 

,,BH3HaqaTH OCHOBH cou;ianhHOro 3aXHCTY' q>OpMH i BH,D;H rreHciÜHoro 3a6e3rreqeHIDI" 

(.n;IDI rrapJiaMeHTY) i „3a6e3rreqYßaTH rrpoBe.n;eHIDI rroJiiTHKH B c<pepi cou;ianoHoro 

3axHcry" (.n;IDI YpH.l(y YKpaYHH), TO BHCHOBOK oqeBH.l(HHÜ - KOHKpeTHHÜ po3Mip 

rreHciü )J;JIH rreBHHX KaTeropiü HaceJieHIDI IIOBHHeH BCTaHOBJIIOBaTH caMe Ka6iHeT 

MiHiCTJ)iB y KpaYHH, OCKiJibKH u;e € IIHTaHHHM 3a6e3rreqeHIDI rrpoBe.n;eHIDI cou;ianoHOl 

IIOJilTHKH. 

Pe3IOMe: 3 HaBe.n;eHoro BHIIJIHBae, m;o rrapJiaMeHT He BHHIDOB 3a Me)Ki CBOlX 

KOHCTHryn;iüHHX IIOBHOBa)KeHb, KOJIH B HOpMi 3aKOHY NQ 796 yrroBHOBa)KßB YpH.n; 

Y KpalHH BH3HaqaTH YMOBH HapaXYßaHHH Ü p03Mip Bi.n;rroBi,D;HHX rreHciü, a Bi.n;TaK He 

rropymHB CTaTTi 6 i 19 ÜCHOBHOro 3aKOHY Y KpalHH. 

V. IIJ;o)];o pe30JIIOTHBHoi qacTuuu Pimeuuß 

Bi.n;rroBi.n;Ho .n;o rryHKTY 4 pe30JII0THBH01 qacTHHH PimeHIDI rpoMaMHH 

YKpalHH, Ha HKHX IIOIDHpI0€TbCH .n;iH CTaTTi 54 3aKOHY NQ 796, MalOTb npaBO Ha 

Bi.n;mKO,D;YßaHIDI IDKO)J;H, HKOl BOHH 3a3HaJIH BHacni.n;oK .n;iY qacTHHH TpeTbOl CTaTTi 54 

3aKotty NQ 796 B pe.n;aKu;iY 3aKotty NQ 76. 

He MO)KY noro.n;HTHCh 3 TaKoIO II03HD;ieIO, ocKiJII,KH Cy.n; de-facto rronrnpHB .n;iID 

IDpH,D;H:qHHX Hacni.n;KiB PimeHHH Bi.n; rroqaTKY .n;iY cTaTTi 54 3aKoHy NQ 796 B pe.n;aKu;iY 

3aKOHY NQ 76, 3aCTOCOßyIDqß rrpHHD;HII ex tune (3BOpOTHOro e<peKTY IOpH.n;ßqHHX 

Hacni.n;KiB cy.n;oBoro pimeHIDI). 

Ü.n;HaK Bi.n;IIOBi,D;HO .n;o qacTHHH .n;pyroY CTaTTi 152 ÜCHOBHoro 3aKOHY YKpalHH 

3aKOHH, iHmi aKTH a6o lX OKpeMi IIOJIO)KeHHH, m;o BH3HaHi HeKOHCTHTyn;iÜHHMH, 

BTpaqaIOTh qßHHiCTb 3 )J;IDI yxBaneHHH KoHCTHTyn;iüHHM Cy.n;oM YKpalHH pimeHIDI 

npo lX HeKOHCTHTyu;iüHiCTh, HKIIJ;O iHme He BCTaHOBJieHO caMHM pimeHHHM, ane He 

paHime )J;HH üoro yxBaneHIDI. HaBe.n;eHe CBi.n;qßTh, m;o pimeHIDI KoHCTHTyn;iüHoro 

Cy.n;y YKpaYHH .n;iIDTh JIHme 3a rrpHHD;HIIOM ex nunc, B OKpeMHX BHrra.n;Kax pro futuro. 
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IlpHpo,ny KOHCTH'fYIÜHHOCTi aKTiB cni.n; Bi,n;pi3IDITH Bi,n; npHpo,n;H ix 3aKOHHOCTi, .SIKa 

BCTaHOBJII0€TbC.SI a,n;MIH1CTPaTHBHHMH cy,n;aMH, OCKlJibKH pü3YM1HIDI 

KOHCTHTYIÜHHOCTi, 30KpeMa TeKCTY KOHCTHTyri;ii, KOHCTHTYIÜHHHX npaB i CB06o.n;, 

:u;iHHOCTeH KOHCTHTy:u;ii, ITOB '.H3aHe He 3 <püpMaJibHHMH qHHHHKaMH, a 3 eBOJIIO:u;iero 

cycniJihCTBa, ii:oro :u;iHHicHoro BHMipy, po3BHTKY KYJihTYPH, MeHTaJihHOCTi, a TaKO)I( 

iHIIIßX cycniJihHßX Ta icTOpßqHßX KOHTeKCTiB. 3 iHIIIOro 6oKy, qacoBi napaMeTpH e 

O,IJ;HHM i3 Ba)l(JIHBHX KpHTepiiB o:u;iHKH KOHCTHTy:u;iii:HOCTi, 30KpeMa B "LJ:aCTHHi o:u;iHKH 

.n;onycTHMOCTi o6Me)l(eHb npaB JIIO,IJ;HHH. 

IOpH,n;HqHHM Hacni,n;KOM piIIIeHh Cy.n;y, 30KpeMa 3a pe3yJibTaTOM po3rJI.H,n;y 

KOHCTHTy:u;iHHHX CKapr, Bi,n;noBi,IJ;HO .n;o npo:u;ecyaJihHHX 3aKoHiB YKpaiHH, € 

MO)l(JIHBiCTb neperJI.H,n;y 3 BHKJIIOqHßX ni,n;cTaB cy,n;OBßX piIIIeHb, .HKHMH 3aKiHqeHo 

po3rJI.H,n; cnpaBH i .HKi Ha6panH 3aKOHHOI CHJIH, a He Ha Bi,IJ;IIIKO,IJ;yBaHIDI IIIKO,IJ;H 

neBHHMH oco6aMH. Y TaKHii: cnoci6 3a.HBHHKH .n;onaIOTh res judicata, .n;oc.HraIOTh 

MO)l(JIHBOCTl HOBOro po3rJI.H,n;y IOpH,n;HqHoro cnopy, B .HKOMY BOHR € CTOpOHOIO. 

Bo,n;Hoqac, .HKI:u;O HaBlTb ocnopIOBaHe IlOJIO)l(eHH.H 3aKoey BH3Ha€TbC.H 

HeKOHCTHTy:u;iii:HHM, p1IIIeHIDI opraHy KOHCTHry:u;iii:Hoi ropHC,IJ;HKIJ;ii He Ill,IJ;MlIDI€ 

po3rJI.H,IJ;Y IOpH,n;HqHoro cnopy no cyTi cy,n;aMH CHCTeMH cy.n;oycTpOIO Y KpaiHH 3 

ypaxyBaHH.HM HOBOI npaBOBOI CHTya:u;ii (BTpaTH qHHHOCTi ocnoproBaHHX IlOJIO)l(eHb 

npaBOBOrO aKTa). 

VI. ID;o�o MCTO�HKH ou;iHKH KOHCTHTyu;iüuocTi �ep,KaBuoro 
BTpyqauu11 �o cou;iaJILuux npae 

Po3rJI.H,n; :u;ieY cnpaBH, .HK i iHIIIHX aHanoriqHHX, CBi,n;qaTb npo He,IJ;OCTaTHiCTb 

po3po6KH ,IJ;OKTPHHH cy,n:oBoro KOHTpOJIIO KOHCTHry:u;iHHOCTi .n;ep)l(aBHOro BTpy-qaHH.H 

.n;o co:u;ianhHHX npaB JIIO,IJ;HHH. B qoMy cne:u;H<piKa TaKoro cy,n;oBoro KOHTPOJIIO? 

Pecypcu. 3MicT i o6c.Hr co:u;ianhHHX npas y cy-qacHiii: .n;ep)l(aBi BH3HaqaroTbC.H He 

TiJihKH aM6i:u;i.HMH noJiiTHqHßX CHJI nicJI.H OCTaHHix qH Hanepe.n;o.n;m HaCTYITHHX 

BH6opiB, a ii: ,n;e.HKHMH o6'eKTHBHHMH qHHHHKaMH - cryneHeM coni.n;apHOCTi 

cycniJihCTBa 3 oco6oro, 3 O,IJ;Horo 6oKy, Ta eKOHOMiqHHMH MO)l(JIHBOCT.HMH cycniJihCTBa 

H ,IJ;OC'fYITHHMH pecypcaMH, 3 imnoro 6oKy. lHIIIHMH CJIOBaMH, y co:u;iaJihHHX npasax 
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6inhIIIOIO MlpOIO rrpmrnmieTbC.H cryrriHb cou:ianhHOro Ta eKOHOMlqHoro p03BHTKY 

cycrrinhCTBa, Hi)I( y iHIIIHX rpyrrax rrpaB nIO,[(HHH. Xoqy rri.n;KpecnHTH, II(O xoqa .[(OCTYII 

.n;o pecypciB e YMOBOIO rapaHTii Bcix BH.[(iB npaB nIO,[(HHH (HaIIpHKna.n;, npaBO Ha )I(HTT.H 

3ane)I(HTb Bi.n; .n;i.HnbHOCTi OCHaII(eHOI noniu:ii Ta iHIIIHX 6e3IIeKOBHX opraHiB, .HKi 

BHMaraIOTb IIOCTiHHoro .n;ep)I(aBHOrO <piHaHcyBaHHH), o.n;HaK cou:ianoHi npaBa 

cyrrpoBO,[()I(YIQTbC.H .n;o.n;aTKOBOIO pecypcHOIO 03HaKOIO, .HKa „HeBH,[(HMa" B lHIIIHX 

rpyrrax rrpaB nIO.n;HHH - pecypc npHKna.n;aeThC.H .n;o KOHKpeTHoi KaTeropii oci6, 

BHXO.[(.Hqlf 3 ix iH.[(HBi.n;yanoHOro CTaTycy (HarrpHKna.n;, CTy.n;eHTH, neHcioHepH, oco6H 3 

iHBani.n;HiCTIO ). y CBOIO qepry cy.n;oBi pimeHH.H CTOCOBHO cou:ianoHHX npaB, IIO cyTi, 

CTOCYIOTbC.H nepep03DOJdJiy pecypciB, ßKi 3aB�H t o6Me�eHHMH. ll.n;eTbC.H rrpo 

nomyK 6anaHcy Mi)I( iH.[(HBi.n;yanoHRMR iHTepecaMR KO)I(HOro Ha ri.n;He )I(RTT.H, 51Ke 

MO)I(e 6yTH ni.n;.n;aHe CBaBinhHOMY IIOC.HraHHIO qepe3 HenpRIIYCTRMe 3HR)I(eHH.H 

BCTaHOBneHHX CTaH.n;apTiB, Ta rry6niqHHM iHTepecoM, 3a .HKRM CTO.HTb IIJiaTHHKH 

no.n;aTKiB. 51K He .n;orrycTHTR, 3 O,[(Horo 6oKy, )I(OpCTOKe i HenIO,[(CbKe CTaBneHH.H .n;o 

oco6R, II036aBneHiM: MO)I(nHBOCTi HOpManbHO xapqyBaTHC51, MaTR .n;ax Ha.[( ronoBOIO Ta 

MaTR .[(OCTYII .n;o eneMeHTapHOl Me.n;RqHoi .[(OIIOMOrR, I1(06 He )I(RTR B crpaxy 3a 

3aBTpamHiii .n;eHb, a, 3 iHmoro 6oKy, .HK He .n;orrycTHTR „)I(OpCTOKe CTaBneHH.H .n;o 

nnaTHHKiB no.n;aTKiB" ( aHrniHChKliß BHCniB) - cy.n;R Hepi.n;Ko II036aBneHi iHcrpyMeHTiB 

BRpimeHH.H rro.n;i6HRX CKna,[(HRX cycninhHRX IIRTaHb, .HKi e npe.n;MeTOM noniTRqHoro 

BR6opy. 

QqeBH.[(HO, II(O 3a .[(OIIOMOrOIO IOplf.[(lfqHHX apryMeHTiB HeIIpOCTO BRpiIIIHTH, 

II(O e cnpaBe.n;nHBime (II(O e 6inhIII „KOHCTHTyu:iifHiIIIHM"?!) - rrpaBO Ha ,[(OIIOMOry 

MaTepi 3 rrepmoIO .[(HTHHOIO qlf nHIIIe 3 .n;pyroIO, qH p03Mip TaKOl ,[(OIIOMOrR cni.n; 

IIO.[(BOITR (qH IIOTpOITH) rrpH Hapo.n;)I(eHHi TpeTbOI .[(RTRHH. Bce u:e MO)I(e 6yTR 6inbm 

OIITRManbHO BRpimeHo B paMKax .n;eMOKpaTRqHoro rroniTlfqHOro npou:ecy, OCKinbKH 

if.n;eTbC.H npo q>OpMyBaHH.H i 3.n;iiicHeHH.H .n;ep)I(aBHOl noniTRKR, BTineHoi y pimeHH.HX 

opraHiB .n;ep)I(aßHOI Bna.n;H (rrapnaMeHry, yp.H.n;y), .HKRM ,[(OCTYIIHi 3HaHH.H npo peanbtty 

eKOHOMiqey CHTyau:iIO, Ha.HBHiCTb pecypciB i 51Ki crrpOMO)I(Hi qiTKime CIIpHHMaTH 
. . . 

YHBneHH.H cycmnhCTBa rrpo crrpaBe.n;nHBlCTb 13 U:HX IIRTaHb. 
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IlpHKOp,ll;OHHi Me�i 3 iHIDHMH npaBaMH JIIO,ll;HHH. EMrripHtIHe 

rri.n;TBep,z:pI<eHH.H rropyIIIeHb COQiaJibHHX rrpa.B Ta IIOTJ)e6a B ix KOHCTHTyQiiiHOM)' 

3aXHCTi Haii6iJiblll tiiTKo rrpo.HBJI.HE:TbC.H B THX CHTyaQi.HX, KOJIH ii.n;eTbC.H, IIO cyri, rrpo 

COQiaJibHi acrreKTH iHIIIHX OCHOBHHX rrpaB JIIO.[(HHH. HarrpHKJia.n;, OtieBH.[(HO, mo rrpaBO 

Ha Me.n;HqHy .[(OIIOMOry KpHTHqHO MO)l(e 6yTH rropyIIIeHO y BHrra.n;Ky CMepTi JIIO.[(HHH, 

KOJIH rrpaBO Ha )l(lfTT.H oco6H 3a3HaJIO IIOC.HraHH.H qepe3 Me.[(HtIHHH acrreKT. 

B o.n;Hiii i3 KJiacHqHHX crrpaB y Qi:ii ccpepi ArreJI.HQiiiHoro KoMiTeTy IIanaTH 

Jiop.n;iB y CrroJiyqeHOM)' KopoJiiBcTBi BeJIHKoi Ep11TaHii Ta lpJiaH.n;ii, .HKi iJIIOCTJ)yIOTb 

TaKHii rri.n;xi.n; (R. (Adam and Limbuela) v. Secretary of State for the Horne Department 

(November 3 ,  2005), ii.n;eTbC.H rrpo Te, mo HeHa.n;aHH.H .n;ep)l(aBoIO rri.n;TpHMqHx .n;iii 

3a.HBHHKaM rrpH3BO.[(HTb .n;o TaKoi c11ryaQii" ß TaKoro 6e3rropa.n;Horo CTany JIIO.[(HHH, 

qepe3 .HKi BOHa orrHH.HE:TbC.H B HeJIIO.[(CbKHX i rrpHHH3JIHBHX yMoBax, mo IIOPYIIIYE: 

CTaTTIO 3 KoHBeHQii rrpo 3aXHCT rrpaB JIIO.[(HHH i OCHOBOIIOJIO)l(HHX CB06o.n; 1950 poKy. 

IIoBepTaIOqHcb .n;o crrpaBH, B .HKiii Cy.n; yxBanHB PiIIIeHH.H, 3BepTaIO yBary Ha 

IIOTJ)e6y B apryMeHTaQii 3B '.H3KY Mi)I( p03MipoM OCHOBHOro .[()l(epeJia .n;oxo.n;y 

HerrpaQe3.n;aTHHX oci6 (rreHcii), BTJ)aTa rrpaQe3.n;aTHocTi .HKHX rrepe6yBae y 

rrpHqHHHOMY 3B '.H3KY 3 qopH06HJibCbKOIO KaTaCTJ)O<pOIO Ta JiiKBi.n;aQieIO iY HaCJii.n;KiB, 

i IIOTJ)e6oIO B Me.n;HqHHX rrocrryrax .n;AA rri.n;TJ)HMaHH.H 3.n;opoB '.H QHX oci6. .slKmo 

TaKHÜ 3B'ß30K € nopymeHHM, Ma€ MicQe 011eBH,LJ;He UOCHraHHß He TiJILKH Ha O,LJ;He 

i3 COQiaJILHHX npaB, a ü Ha npaBO KO�Horo Ha �HTTß Ta npaBo KO�Horo Ha 

noBary ,LJ;O üoro JIIO,ll;CbKOi ri,LJ;HOCTi (cTaTTi 27, 28 KoHCTHTYQii YKpai"HH). Ü.n;HaK 

rro.n;i6HHH 3B '.H30K Heo6xi.n;Ho BCTaHOBHTH B MOTHBYßaJibHi:ii qacTHHi cy.n;oBoro 

pnneHH.H. 

IloTpe6a aHaJifay noBHoro coQiaJILHo-npaBoBoro cTaTycy oco6u. 

CrreQH<piKa COQiaJibHHX rrpaB IIOJI.Hrae B TOMY, mo oco6a, .HKa rrpeTeH.n;ye Ha BH3HaHH.H 

KOHCTHTyQiH:Horo 3axHCTY iT COQiaJibHOro rrpaBa, IIOBHHHa .[(OBeCTH ( a cy.n; 

rri.n;TBep.n;HTH), mo BTpyqaHH.H B iT KOHKpeTHe COQiaJibHe rrpaBO, BHpa)l(eHe y 

COIÜaJibHiii BHIIJiaTi, .HKa E: OCHOBHHM .[()l(epeJIOM iT icnyBaHH.H, He KOMIIeHCOBaHe 

iHIIIHM 3aco60M COQiaJibHOi rri.n;TpHMKH. 51Kmo .n;ep)l(aBa CKacyBana .[(OIIOMory y 

3B '.H3KY 3 Hapo.n;)l(eHH.HM .[(HTHHH, O.[(HaK 3aIIpOBa.[(HJia rrpH QbOM)' 36iJibIIIeHH.H p03Mipy 
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,r:t;OIIOMOrH y 3B 'H3KY 3 .n;onrn.n;oM 3a ,r:t;HTHHOIO, oqeBH)];HO, m;o :u;i ,r:t;Ba cerMeHTH He 

MO)l(Ha po3rIDI.n;aTH i30JihOBaHO. BHBqHTH B IIOBHOMY o6CH3i CO[(iaJihHO-rrpaBOBHH 

cTaTyc oco6H - o6oB'H30K cy.n;y, HKHH po3rIDI.n;ae Bi.n;rroBi.n;ey crrpaBy. 

lHIIIHH rrpHKJia,r:t;. ,ll,ep)Kaßa 3MeHrnye KOeq>i[(ieHT rrepepaxyHKY rreHciH )];JIH 

KOJIHIIIHIX .n;ep)KaBHHX CJiy)K60B[(iB Bi.n; 0,8 OKJia.n;y rrpa[(IOIOqHx .n;ep)KaBHHX 

CJIY)K60B[(iB .n;o KOeq>i:u;ieHTa 0,5, O,r:t;HaK rrpH [(hOMY caM OKJia,r:t; rrpa[(IOIOqHx 

.n;ep)KaBHHX CJIY)K60B[(iB 3pOCTae y ,r:t;Ba pa3H. 3BiCHO, :u;i peqi He MO)KYTh He 6yTH TiCHO 

IIOB' H3aHHMH. 

y paMKaX :u;id crrpaBH Cy.n; He .n;ocni.n;HB IIOBHoro CO[(iaJihHO-rrpaBOBOro CTarycy 

oci6, HKi IIOCTpa)K,r:t;aJIH BHacni.n;oK qopHo6HJihChK01 KaTacrpoq>H, 30KpeMa HaHBHiCTh 

iHIIIHX rri.n;rpH�HX .n;iH 3 6oKy .n;ep)KaBH CTOCOBHO HHX (ü.n;eTbCH rrpo rriJihrH: Me,n;HqHi, 

6e30IIJiaTHe 3a6e3rreqeHHH rryTIBKaMH, BHIIJiaTa )];OIIOMOrH IIO THMqacoBiH 

Herrpa:u;e3,n;aTHOCTi B po3Mipi 1 OOo/o cepe.n;HhOl 3apo6iTH01 rrnaTH, rrepeBa)KHe rrpaBo Ha 

3aJIHIIIeHHi Ha po6oTi, BHIIJiaTH rrpa[(IOIOqHM iHBani.n;aM, 3HH)l(Ka 50% Ha OIIJiaTy 3a 

KOpHCTyBaHHH )KHTJIOM, Bi,r:t;IIIKO,r:t;yBaHHH 50% BapTOCTi IIaJIHBa, iHrni )KHTJIOBi, 

rpaHCIIOpTHI, OCBlTHl, rro.n;aTKOBl IIlJihrH, CO[(iaJihHi IIOCJiyrH TOID;O ). TaKe 

.n;ocJii,r:t;)KeHHH MOrJIO He .n;aTH iHrnoro pe3yJihTaTy, Hi)K 3aKJia,r:t;eHO B PirneHHi, O,r:t;HaK 

BOHO Ha6yno 6H pa:u;ioHaJihHO BMOTHBOBaHoro xapaKTepy. 

Oco6JiueocTi KpHTepiiB o�iHKH KOHCTHTy�iÜHOCTi .[1,epmaBHOf'O 

BTpyqauH.H B co�iaJibHi npaea. Ha MOIO .n;yMKY, cni.n; BHOKpeMHTH 'IpH KpHTepil 

O[(iHKH KOHCTHTYI.ÜHHOCTi .n;ep)KaBHOro BrpyqaHHH B CO[(iaJihHi rrpaBa: 

1) po3yMiHHH COIJ;IaJihHHX rrpaB 30Cepe,r:t;)KeHe Ha 3aKOHO,r:t;aBqoMy Ta 

rri.n;3aKOHHOMY peryJIIOBaHHi, a He Ha KOHCTHTy[(iHHOMY piBHi. � rpyrra rrpaB 6iJihIII 

oqeBH,r:t;HO o6Me)KeHa 3aKOHOM, OCKiJihKH rrpeporaTHBa 3aKOHO,r:t;aBQH B :u;iH cq>epi 

03Haqae HerrpHMe o6Me)KeHHH CO[(iaJihHHX rrpaB. 

3 [(hOro BHIIJIHBae, m;o o6cxr cy.n;oBoro KOHCTHTy[(iHHoro KOH'IpOJIIO CTOCOBHO 

3aKOH1B, HKi BCTaHOBJIIOIOTh rreBHi 3aco6H m;o.n;o 3,r:t;iHcHeHHH CO[(iaJihHHX rrpaB, e 

ICTOTHO By)KqHM rropiBHHHO 3 CHrya:u;iHMH, KOJIH rrpe.n;MeT KOHCTHTy[(iHHoro 

KOHTPOJIIO OXOIIJIIO€ iHilli BH,r:t;H rrpaB JIIO)];HHH (rpoMa,r:t;HHChKi H IIOJiiTHqHi). II(opa3y, 

KOJIH cy.n; O[(iHIOe 3aKOHO,r:t;aBqHH o6cxr 3,r:t;iHCHeHHH CO[(iaJihHOro rrpaBa, icHye 
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rr0Tem.1;iii:Ha 3arpo3a iioro BTJ)yqaHIDI .n;o rrpoBe.n;eHIDI con:ianhHoi, eKoHoMiqHoi Ta 

q>iHaHcoBoi rroJiinurn .n;ep)KaBH. U:e e rri.n;cTaBoIO .l.J;JISI pau;ioHaJibHoro cy.n;oBoro 

caM006Me)KeHIDI. 0.n;HaK i3 D;bOro rrpaBHJia e BHIDITOK - caMe cy.n; IIOBHHeH on;iHHTH 

KOHCTHTyn;iiiHHß crroci6 BHKOHaHIDI Ta 3aCTOCYßaHIDI 3aKOHY
' 

crrpHMOBaHoro Ha 

3.lI;iiiCHeHHH cou:ianbHHX rrpaB, ,l.I;O oci6, rrpaBa HKHX MO)KYTb 6yTH rropyrneHi; 

2) xoqa 3aKOHO,lI;aBeD;b a6o ypH,lI; 3a3ßHqaii Ha.n;iJieHi KOHCTHTYU:iiiHHM 

IIOBHOBa)KeHIDIM peryJIIOBaTH 3.lI;iiicHeHHH cou:ianbHHX rrpaB, u:e He 03Haqae, rn:o BOHH 

MO)KYTb po6HTH u:e CBaBiJibHO. 3aKOHO,lI;aBen;b MO)Ke peryJIIOBaTH o6cHr i 3.lI;iiiCHeHIDI 

cou:ianbHHX rrpaB, O,lI;HaK BiH He MO)Ke ix 3arrepeqßTH, KpHTHqHo i ,lI;OBiJibHO o6Me)KßTH 

ix cyTHiCTb, T06TO 3a6opoHeHO CBaBIBJIH B 3aco6ax, HKi o6HpaIOTbCH ,l.J;JIH 

peryJIIOBaHIDI. IIepeBipKa U:HX 3aco6iB Ha KOHCTHTYU:iiiHiCTb 3 orJIH.n;y Ha TeCTH 

pan:ioHaJibHOCTi Ta rrporropu;iiiHOCTi e TaK caMO 060B 'H3KOBOIO, HK i rrepeBipKa 3aco6iB 

BTJ)yqaHHH B iHIIIi BH,l.I;H rrpaB JIIO,l.I;HHH. TecT Ha pan:ioHaJibHiCTb e .n;em;o „M'HKIIIHM 

BapiaHTOM" rrepeBipKH KOHCTHTYU:iiiHOCTi B)KHTOro 3aKOHO,lI;aBqoro 3aco6y rropiBHHHO 

3 TeCTOM Ha rrporropn;iiiHiCTb 1 3a3BHqaii Mae TaKl eTarr11: 

a) BH3HaqeHIDI cyTHOCTi (H.n;pa) con;iaJibHOro rrpaBa; 6) on;iHKa BIIJIHBY B)KHTOro 3aco6y 

Ha caMy cyTHiCTb cou:ianhHOro rrpaBa (HKIIJ;O „He BIIJIHBae", TO cy.n; rrepeXO,lI;HTb ,l.I;O 

HacryrrHHX KpOI<lB, a HKII.J;O „BIIJIHBae", TO 3aCTOCOBYCTbCH CTaH.n;apTHHß TeCT 

rrporropn:iiiHOCTi); B) on;iHKa TOro, ql{ rrepecJii.n;ye ß)KHTHM 3aci6 3aKOHHY MeTy, ql{ 

ii.n;eTbCH rrpo ,lI;OBiJibHe icTOTHe 3MeHIIIeHIDI (3Hß)KeHIDI) 3araJibHOro CTaH.n;apTy rrpaB 

JIIO,l.I;HHH; r) po3rJIH,lI; IIHTaHIDI rrpo Te, qß e IOpH,lI;H"l!HHß 3aci6, B)KHTHM ,l.J;JIH ,lI;OCHrHeHHH 

JieriTHMHOi MeTH, o6rpyHTOBaHHM (pau:ioHaJibHHM), xoqa 1 Heo6oB'H3KOBO 

HaiiKpan:t;HM, Haii.n;on;iJihHiIIIHM, Haiieq>eKTHBHiIIIHM ql{ HaiiMy.n;piIIIHM (.n;HB. Harrp., 

PirneHIDI KoHCTHTyn;iiiHoro Cy.n;y 1IecbKOi Pecrry6JiiKH Bi.n; 20 TJ)aBHH 2008 poKy). 

Ba)KJIHBO po3yMiTH, rn:o CYTHiCTb con;iaJibHHX rrpaB JIIO,l.I;HHH rrepe.n;6aqae, rn:o 

Heo6Me)KeHe H.n;po rrpaBa (cTaH.n;apT, HKHM He MO)Ke 6yTH 3arrepeqeHHß .n;ep)KaBHHM 

BTJ)yqaHHHM) e By)Kql{M, Hi)K y iHIIIHX BH.n;ax rrpaB JIIO,l.I;HHH, O,lI;HaK BH3HaqaeTbCH 3a 

TieIO )K MeTO,lI;HKOIO - qepe3 36epe)KeHHH MeTH Ta rrpH3HaqeHHH U:HX rrpaB, XKi 

KYMYJIHTHBHO 30Cepe)];,KeHi ua ß03HTHBHHX o6oB'ß3Kax .u;ep,icasu IQO,IJ;O 

rapanTyBaHHß JIIO,IJ;HHi YMOB ,KßTTß, cyMiCHHX 3 ri riJJ;HiCTIO Ta CB060,1J;OIO; 
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3) Ha Bi,n;MiH)' Bi.n; iHIIIHX BH)];iB npaB mo,n;HHH, y ccpepi COI.ÜaJibHHX npaB mo.n;HHH 

oco6JIHBO Ba:>KJIHBOIO € Heo6xi.n;HiCTb npaBOBOro perymoBaHmI 3 6oicy 

ynoBHOBa:>KeHHX .n;ep:>KaBHHX opraHiB. HanpHKJia.n;, YMOBH ß nopjJ)];OK OTPHMaHHH 

co:uia.rrbHOl )];OilOMOrH IlOTPe6JIOTb perymoBaHHH, 6e3 HKOro npaBO Ha )];OilOMory 

3aJIHIIIaE:TbC5I iJII030pHHM. l(e 03Haqae TaKO:>K, ru;o Bi.n;cyTHiCTb TaKoro perymoBaHHH 

( 3aKOHO)];aBqa npora.rrHHa) MO:>Ke 6YTH o:uiHeHa HK nopyIIIeHHH co:uia.rrbHOro npaBa 

JIIO)];HHH. 

y:uiiiHoro Cy.n;y Y KpaiHH B. B. JIEMAK 
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