Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 1-r(II)/2026 dated 4 March 2026 in the case upon constitutional complaint of Artur Gorobets regarding the constitutionality of Article 76.1 of the Criminal Procedural Code

Summary
Artur Gorobets appealed to the Constitutional Court of Ukraine to verify the constitutionality of Article 76.1 of the Criminal Procedural Code of Ukraine (hereinafter, “the Code”), according to which “a judge who participated in criminal proceedings during the pre-trial investigation shall not have the right to participate in the same proceedings in the court of first instance, appeal and cassation, except in cases where he or she reviews, on appeal, a decision of the court of first instance on the imposition of a preventive measure in the form of detention, to change another preventive measure to a preventive measure in the form of detention, or to extend the term of detention, which was decided during court proceedings in the court of first instance before the court decision on the merits was delivered”.
The grounds and procedure for choosing an exceptional preventive measure – detention of a person – are regulated by the provisions of the Code in such a way that a person has a guaranteed right to review the legality (appeal) of the relevant court decisions both at the stage of pre-trial investigation and during court proceedings in the court of first instance.
Article 76 of the Code establishes an exception to the general rule prohibiting a judge who participated in criminal proceedings during the pre-trial investigation from participating in the same proceedings in the court of first instance, appeal and cassation.
In accordance with Constitutional Court of Ukraine Decision No. 4-r/2019, the Verkhovna Rada of Ukraine adopted Law “On Amendments to the Criminal Procedural Code of Ukraine to Ensure Compliance with the Decision of the Constitutional Court of Ukraine Regarding Appeals Against Court Rulings on the Extension of Detention” No. 1027-IX dated December 2020 (hereinafter, “Law No. 1027”), which introduced the right to appeal court rulings on the choice of a preventive measure in the form of detention and on the change of another preventive measure to a preventive measure in the form of detention.
The general rule of inadmissibility of repeated participation of a judge in criminal proceedings, enshrined in Article 76 of the Code, remained in force after the amendments introduced by Law No. 1027. The exception established in Article 76.1 of the Code does not essentially affect the effectiveness of this rule and is objectively determined by the peculiarities of resolving issues of criminal proceedings in the court of appeal, as well as the need to comply with reasonable time limits for the consideration of cases by the court.
Article 76.1 of the Code aims to ensure a real, rather than illusory, right to appeal against court rulings on the application of preventive measures in the form of detention during the trial stage in the court of first instance, which is not available to those participants in criminal proceedings who are subject to less severe preventive measures. In addition, the aforementioned procedural provision of the Code takes into account the rights and interests of other participants in criminal proceedings, in particular victims of crimes, in order to prevent unjustified delays in bringing the guilty to justice.
The obligation of a judge to be impartial and unbiased in the administration of justice is directly based on the provisions of Article 129.1 of the Constitution of Ukraine and is an important component of the constitutional mechanism for ensuring the right of individuals to judicial protection. The impartiality and objectivity of a judge is part of his or her more general constitutional duty to be independent in the exercise of his or her powers and to be guided by the principle of the rule of law.
It follows from the provisions of Articles 8.1, 55.1, 129.1 of the Constitution of Ukraine, in their essential connection, it follows that the impartiality and objectivity of the court, combined with the requirement that the case be considered by a “court established by law”, is an integral feature of justice, a necessary guarantee of the constitutional right to judicial protection, and an imperative requirement for every judge. Violation of these constitutional standards when amending legislation is not permitted.
The Constitutional Court of Ukraine proceeds from the assumption that, according to Article 76.1 of the Code, the permission of a judge who participated in criminal proceedings during the pre-trial investigation to participate in the same proceedings in the court of appeal concerns a narrow range of issues related exclusively to verifying the legality of the application of a preventive measure in the form of detention during court proceedings.
Nevertheless, a judge who participated in criminal proceedings during the pre-trial investigation, as before, does not have the right to participate in the same proceedings during the consideration of the case on its merits in the court of first, appeal or cassation instance. 
When reviewing, on appeal, the decision of the court of first instance regarding a preventive measure in the form of detention, the judges of the court of appeal decide not on the guilt of the person, but only on the validity of the suspicion and the existence of risks specified in Article 177 of the Code, and also take into account the circumstances specified in Article 178 of the Code.
The Constitutional Court of Ukraine considers it particularly important that Article 76.1 of the Code, in the aspect of the exception introduced by Law No. 1027, does not provide for a substantial change in the procedural function of the judge of the court of appeal who participated in the criminal proceedings at the pre-trial investigation stage, but establishes that, in essence, this same function – exercising judicial control over the legality of rulings related to the application of a preventive measure in the form of detention – may be performed by such a judge at the stage of court proceedings.
The Constitutional Court of Ukraine emphasises that if the subject of judicial control, the procedural function of the court of appeal and the methodology for assessing the circumstances of the case remain unchanged, the participation of a judge of the court of appeal who, during the pre-trial investigation, reviewed rulings on the application of preventive measures in the form of detention, in the appeal review of rulings issued by the court of first instance at the stage of court proceedings, does not in itself indicate a violation of the principle of impartiality and objectivity of the judge.
Article 76.1 of the Code establishes normative provisions that: are aimed at achieving a legitimate goal and are proportionate to that goal; contribute to the achievement of the goals of justice and do not infringe on other constitutional principles of justice; do not worsen the situation of suspects (defendants) compared to the previous regulatory framework; do not violate the rights of other participants in criminal proceedings; meet the requirement to affirm and ensure the right of a person to judicial protection by an impartial and unbiased court, and are therefore consistent with the values, principles and norms of the Constitution of Ukraine.
The Constitutional Court of Ukraine declared Article 76.1 of the Criminal Procedural Code, as complying with the Constitution of Ukraine (being constitutional).
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