
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ
ÑÓÄ ÓÊÐÀ¯ÍÈÑÓÄ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍßÐ²ØÅÍÍß
ÂÈÑÍÎÂÊÈÂÈÑÍÎÂÊÈ

20102010

Êíèãà 10Êíèãà 10

Â³äïîâ³äàëüíèé ðåäàêòîð
À.Ñ. Ãîëîâ³í,

Ãîëîâà Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè,
çàñëóæåíèé þðèñò Óêðà¿íè

Êè¿â — 2011



2

ÓÄÊ 342.565.2(477)
ÁÁÊ 67.9(ÓÊÐ)300.1

Ó45

Â³äïîâ³äàëüíèé ðåäàêòîð:

À.Ñ. Ãîëîâ³í — Ãîëîâà Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè,
çàñëóæåíèé þðèñò Óêðà¿íè

Óêëàäà÷³ — Ê.Î. Ï³ãíàñòà, Î.². Êðàâ÷åíêî

Óêðà¿íà. Êîíñòèòóö³éíèé Ñóä.
Ó 45    Êîíñòèòóö³éíèé Ñóä Óêðà¿íè: ð³øåííÿ, âèñíîâêè / Êîí-

ñòèòóö. Ñóä Óêðà¿íè.— Ê.: Þð³íêîì ²íòåð, 2001 — 

Êí. 10: 2010 / óêëàä. Ê.Î. Ï³ãíàñòà, Î.². Êðàâ÷åíêî; â³äï. 
ðåä. À.Ñ. Ãîëîâ³í.— Ê.: Ëîãîñ, 2011.— 431 ñ.

ISBN 978-966-171-376-4

Ïðîïîíîâàíå âèäàííÿ — ïåðøà ïîâíà ïóáë³êàö³ÿ ð³øåíü ³ âè-
ñíîâê³â Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè (2010). Çá³ðêó óêëàäåíî ó 
õðîíîëîã³÷íîìó ïîðÿäêó óêðà¿íñüêîþ, ðîñ³éñüêîþ òà àíãë³éñüêîþ 
ìîâàìè.

Âèäàííÿ ðîçðàõîâàíå íà ôàõ³âö³â îðãàí³â çàêîíîäàâ÷î¿, âèêî-
íàâ÷î¿ òà ñóäîâî¿ âëàäè, äåïóòàò³â, þðèñò³â-ïðàêòèê³â, íàóêîâèõ 
ïðàö³âíèê³â, âèêëàäà÷³â, àñï³ðàíò³â, ñòóäåíò³â þðèäè÷íèõ âóç³â, à 
òàêîæ óñ³õ òèõ, õòî ö³êàâèòüñÿ ïðîáëåìàìè ñóäîâî¿ ïåðåâ³ðêè êîí-
ñòèòóö³éíîñò³ íîðìàòèâíèõ àêò³â.

ÁÁÊ 67.9(4ÓÊÐ)300.1+67.300.1

      © Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, 2011
ISBN 978-966-171-376-4    © Ëîãîñ, 2011



3

ÏÅÐÅÄÌÎÂÀ

Äî äåñÿòî¿ êíèãè çá³ðíèêà «Êîíñòèòóö³éíèé Ñóä Óêðà¿íè: Ð³øåííÿ. 
Âèñíîâêè. 2010» âêëþ÷åíî àêòè Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, ïðèéíÿò³ 
ïðîòÿãîì 2010 ðîêó ó ñïðàâàõ çà êîíñòèòóö³éíèìè ïîäàííÿìè òà êîíñòèòó-
ö³éíèìè çâåðíåííÿìè. Çàãàëîì äî ïðîïîíîâàíîãî âèäàííÿ ââ³éøëè 23 ð³-
øåííÿ òà 3 âèñíîâêè.

Çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè Êîíñòèòóö³éíèé Ñóä Óêðà¿íè — ºäèíèé 
îðãàí êîíñòèòóö³éíî¿ þðèñäèêö³¿, äî ïîâíîâàæåíü ÿêîãî íàëåæèòü, çîêðå-
ìà, âèð³øåííÿ ïèòàíü êîíñòèòóö³éíîñò³ çàêîí³â òà ³íøèõ ïðàâîâèõ àêò³â. 
Óïðîäîâæ 2010 ðîêó Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ðîçãëÿíóâ 13 ñïðàâ ö³º¿ 
êàòåãîð³¿ òà âèçíàâ òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè, îêðå-
ì³ ïîëîæåííÿ 12 çàêîí³â, îäíîãî çàêîíó â ö³ëîìó, äâîõ ³íøèõ àêò³â ïàðëà-
ìåíòó òà ÷îòèðüîõ àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè.

ßê ñâ³ä÷èòü àíàë³ç ð³øåíü ó öèõ ñïðàâàõ, ï³äñòàâàìè äëÿ âèçíàííÿ íå-
êîíñòèòóö³éíèìè ïîëîæåíü çàêîí³â òà ³íøèõ ïðàâîâèõ àêò³â áóëè ïîðó-
øåííÿ ïðèïèñ³â Êîíñòèòóö³¿ Óêðà¿íè, ïåðåäóñ³ì òèõ, ùî âèçíà÷àþòü ïðàâà 
³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, íåäîòðèìàííÿ âñòàíîâëåíî¿ Êîíñòèòó-
ö³ºþ Óêðà¿íè ïðîöåäóðè ïðèéíÿòòÿ ïðàâîâîãî àêòà, à òàêîæ ïåðåâèùåííÿ 
îðãàíàìè äåðæàâíî¿ âëàäè ñâî¿õ ïîâíîâàæåíü.

Çîêðåìà, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèçíàâ íåêîíñòèòóö³éíèìè ïî-
ëîæåííÿ ñòàòò³ 141, ÷àñòèíè øîñòî¿ ñòàòò³ 258 Êîäåêñó Óêðà¿íè ïðî àäì³ í³-
ñòðàòèâí³ ïðàâîïîðóøåííÿ (Ð³øåííÿ â³ä 22 ãðóäíÿ 2010 ðîêó ¹23-ðï/2010); 
îêðåì³ ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó Óêðà¿íè «Ïðî ì³ë³ö³þ» 
(Ð³øåííÿ â³ä 29 ÷åðâíÿ 2010 ðîêó ¹17-ðï/2010), ðîçä³ë³â ², ²² Çàêîíó 
Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî 
ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè âèïëàòàìè», ñòàòò³ 15 Öè-
â³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè (Ð³øåííÿ â³ä 9 âåðåñíÿ 2010 ðîêó 
¹19-ðï/2010), à òàêîæ Çàêîí Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ 
Óêðà¿íè» â³ä 8 ãðóäíÿ 2004 ðîêó ¹2222-IV (Ð³øåííÿ â³ä 30 âåðåñíÿ 2010 ðîêó 
¹20-ðï/2010) òà ³íø³.

Çã³äíî ³ç çàêîíîäàâñòâîì Óêðà¿íè ãðîìàäÿíè íå º ñóá’ºêòàìè ïðàâà íà 
áåçïîñåðåäíº çâåðíåííÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç ïèòàíü êîí-
ñòèòóö³éíîñò³ çàêîí³â àáî ³íøèõ ïðàâîâèõ àêò³â îðãàí³â äåðæàâíî¿ âëàäè. 
Àëå ñâîº ïðàâî íà ñóäîâèé çàõèñò â ºäèíîìó îðãàí³ êîíñòèòóö³éíî¿ þðèñ-
äèêö³¿ âîíè, à òàêîæ îñîáè áåç ãðîìàäÿíñòâà, ³íîçåìö³ òà þðèäè÷í³ îñîáè 
ìîæóòü ðåàë³çóâàòè øëÿõîì ïîäàííÿ êëîïîòàííÿ ïðî îô³ö³éíå òëóìà÷åí-
íÿ ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè òà çàêîí³â Óêðà¿íè.

Ïðàêòèêà â³ò÷èçíÿíîãî êîíñòèòóö³éíîãî ñóäî÷èíñòâà ñâ³ä÷èòü, ùî é 
çà òàêèõ óìîâ îô³ö³éíå òëóìà÷åííÿ Êîíñòèòóö³¿ ³ çàêîí³â Óêðà¿íè º äî-
ñèòü åôåêòèâíèì çàñîáîì çàõèñòó êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä. Ïðîòÿ-
ãîì 2010 ðîêó Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ðîçãëÿíóâ 5 ñïðàâ çà êîíñòè-
òóö³éíèìè çâåðíåííÿìè ãðîìàäÿí òà íàäàâ îô³ö³éíå òëóìà÷åííÿ òðüîõ 
êîíñòèòóö³éíèõ íîðì ³ ï’ÿòè ïîëîæåíü çàêîí³â Óêðà¿íè. Äëÿ ïîð³âíÿííÿ 
çàçíà÷èìî, ùî çà âñ³ ðîêè ñâîº¿ ä³ÿëüíîñò³ ºäèíèé îðãàí êîíñòèòóö³éíî¿ 
þðèñäèêö³¿ ðîçãëÿíóâ ëèøå 17 ñïðàâ òàêî¿ êàòåãîð³¿.

Çîêðåìà, çà çâåðíåííÿìè ãðîìàäÿí Çà¿÷åíêà Â.Ã., Ñóáîòè À.À. òà Ñëî-
áîäÿíþêà ².². Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íàäàâ îô³ö³éíå òëóìà÷åííÿ 
îêðåìèõ ïîëîæåíü ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿-
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íè (ð³øåííÿ â³ä 27 ñ³÷íÿ 2010 ðîêó ¹3-ðï/2010, â³ä 28 êâ³òíÿ 2010 ðîêó
¹12-ðï/2010, â³ä 8 ëèïíÿ 2010 ðîêó ¹18-ðï/2010), à çà çâåðíåííÿì ãðî-
ìàäÿíêè Âëàñîâî¿ Ã.².— ïîëîæåíü Çàêîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ äåð-
æàâíîãî æèòëîâîãî ôîíäó» (Ð³øåííÿ â³ä 10 ÷åðâíÿ 2010 ðîêó ¹15-ðï/2010).

Çàñëóãîâóþòü íà óâàãó é ³íø³ ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè 
ó ñïðàâàõ ùîäî íàäàííÿ îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü Êîíñòèòóö³¿ òà 
çàêîí³â Óêðà¿íè (ð³øåííÿ â³ä 12 ñ³÷íÿ 2010 ðîêó ¹1-ðï/2010, â³ä 11 áåðåç-
íÿ 2010 ðîêó ¹8-ðï/2010, â³ä 1 êâ³òíÿ 2010 ðîêó ¹10-ðï/2010).

Çã³äíî ç Îñíîâíèì Çàêîíîì Óêðà¿íè Êîíñòèòóö³éíèé Ñóä Óêðà¿íè º 
îáîâ’ÿçêîâèì ó÷àñíèêîì ïðîöåñó âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè. 
ßê çàçíà÷åíî ó ¿¿ ñòàòò³ 159, çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòó-
ö³¿ Óêðà¿íè ðîçãëÿäàºòüñÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè âèêëþ÷íî çà óìîâè 
íàÿâíîñò³ âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ùîäî â³äïîâ³äíîñò³ çà-
êîíîïðîåêòó âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ó 2010 ðîö³ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íàäàâ òðè òàêèõ âèñíîâêè, ÿê³ 
âêëþ÷åíî äî öüîãî çá³ðíèêà (âèñíîâêè â³ä 1 êâ³òíÿ 2010 ðîêó ¹1-â/2010, â³ä 
17 ÷åðâíÿ 2010 ðîêó ¹2-â/2010 òà â³ä 18 ëèñòîïàäà 2010 ðîêó ¹3-â/2010). 
Âàðòî ï³äêðåñëèòè, ùî ðåàë³çóþ÷è ïîâíîâàæåííÿ ïðåâåíòèâíîãî êîíñòè-
òóö³éíîãî êîíòðîëþ çàêîíîïðîåêò³â ïðî âíåñåííÿ çì³í äî Îñíîâíîãî Çà-
êîíó Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèñòóïàº ãàðàíòîì äîòðèìàí-
íÿ âèçíà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè âèìîã ÿê ùîäî çì³ñòó ïðîïîíîâàíèõ 
çì³í, òàê ³ ùîäî âñòàíîâëåíî¿ íåþ ñïåö³àëüíî¿ ïðîöåäóðè ¿õ âíåñåííÿ.

Âèñëîâëþþ íàä³þ, ùî ïðîïîíîâàíèé çá³ðíèê àêò³â Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè ñòàíå ó íàãîä³ ïðàö³âíèêàì îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ, ôàõ³âöÿì ó ãàëóç³ êîíñòèòóö³éíîãî ïðàâà òà ñòó-
äåíòàì þðèäè÷íèõ ñïåö³àëüíîñòåé.

Ç ïîâàãîþ äî ÷èòà÷³â
Ãîëîâà 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè   À. ÃÎËÎÂ²Í
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ÏÐÅÄÈÑËÎÂÈÅ

Â äåñÿòóþ êíèãó ñáîðíèêà «Êîíñòèòóö³éíèé Ñóä Óêðà¿íè: Ð³øåííÿ. 
Âèñíîâêè. 2010» âêëþ÷åíû àêòû Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ïðè-
íÿòûå â òå÷åíèå 2010 ãîäà ïî äåëàì ïî êîíñòèòóöèîííûì ïðåäñòàâëåíèÿì 
è êîíñòèòóöèîííûì îáðàùåíèÿì. Âñåãî â ïðåäëàãàåìîå èçäàíèå âîøëè 
23 ðåøåíèÿ è 3 çàêëþ÷åíèÿ.

Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû Êîíñòèòóöèîííûé Ñóä Óêðàèíû 
ÿâëÿåòñÿ åäèíñòâåííûì îðãàíîì êîíñòèòóöèîííîé þðèñäèêöèè, ê ïîë-
íîìî÷èÿì êîòîðîãî îòíîñèòñÿ, â ÷àñòíîñòè, ðåøåíèå âîïðîñîâ êîíñòè-
òóöèîííîñòè çàêîíîâ è èíûõ ïðàâîâûõ àêòîâ. Íà ïðîòÿæåíèè 2010 ãîäà 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû ðàññìîòðåë 13 äåë äàííîé êàòåãîðèè è 
ïðèçíàë íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû îòäåëüíûå ïîëîæå-
íèÿ 12 çàêîíîâ, îäíîãî çàêîíà â öåëîì, äâóõ äðóãèõ àêòîâ ïàðëàìåíòà è 
÷åòûðåõ àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû.

Êàê ñâèäåòåëüñòâóåò àíàëèç ðåøåíèé ïî ýòèì äåëàì, îñíîâàíèÿìè äëÿ 
ïðèçíàíèÿ íåêîíñòèòóöèîííûìè ïîëîæåíèé çàêîíîâ è èíûõ ïðàâîâûõ 
àêòîâ áûëè íàðóøåíèÿ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû, ïðåæäå âñåãî 
îïðåäåëÿþùèõ ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà, íåñîáëþäåíèå 
óñòàíîâëåííîé Êîíñòèòóöèåé Óêðàèíû ïðîöåäóðû ïðèíÿòèÿ ïðàâîâîãî 
àêòà, à òàêæå ïðåâûøåíèå îðãàíàìè ãîñóäàðñòâåííîé âëàñòè ñâîèõ ïîë-
íîìî÷èé.

Â ÷àñòíîñòè, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèçíàë íåêîíñòèòóöè-
îííûìè ïîëîæåíèÿ ñòàòüè 141, ÷àñòè øåñòîé ñòàòüè 258 Êîäåêñà Óêðàèíû 
îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ (Ðåøåíèå îò 22 äåêàáðÿ 2010 ãîäà 
¹23-ðï/2010); îòäåëüíûå ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 11 Çàêîíà 
Óêðàèíû «Î ìèëèöèè» (Ðåøåíèå îò 29 èþíÿ 2010 ãîäà ¹17-ðï/2010), 
ðàçäåëîâ ², ²² Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå 
çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè 
äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè», ñòàòüè 15 Ãðàæäàíñêî-
ãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû (Ðåøåíèå îò 9 ñåíòÿáðÿ 2010 ãîäà
¹19-ðï/2010), à òàêæå Çàêîí Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòè-
òóöèþ Óêðàèíû» îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV (Ðåøåíèå îò 30 ñåíòÿá-
ðÿ 2010 ãîäà ¹20-ðï/2010) è äðóãèå. 

Â ñîîòâåòñòâèè ñ çàêîíîäàòåëüñòâîì Óêðàèíû ãðàæäàíå íå ÿâëÿþòñÿ 
ñóáúåêòàìè ïðàâà íà íåïîñðåäñòâåííîå îáðàùåíèå â Êîíñòèòóöèîííûé 
Ñóä Óêðàèíû ïî âîïðîñàì êîíñòèòóöèîííîñòè çàêîíîâ èëè èíûõ ïðàâî-
âûõ àêòîâ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè. Íî ñâîå ïðàâî íà ñóäåáíóþ çà-
ùèòó â åäèíñòâåííîì îðãàíå êîíñòèòóöèîííîé þðèñäèêöèè îíè, à òàêæå 
ëèöà áåç ãðàæäàíñòâà, èíîñòðàíöû è þðèäè÷åñêèå ëèöà ìîãóò ðåàëèçîâàòü 
ïóòåì ïîäà÷è õîäàòàéñòâà îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé Êîíñ-
òèòóöèè Óêðàèíû è çàêîíîâ Óêðàèíû.

Ïðàêòèêà îòå÷åñòâåííîãî êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà ñâè-
äåòåëüñòâóåò, ÷òî è ïðè òàêèõ óñëîâèÿõ îôèöèàëüíîå òîëêîâàíèå Êîíñòè-
òóöèè è çàêîíîâ Óêðàèíû ÿâëÿåòñÿ äîñòàòî÷íî ýôôåêòèâíûì ñðåäñòâîì 
çàùèòû êîíñòèòóöèîííûõ ïðàâ è ñâîáîä. Â òå÷åíèå 2010 ãîäà Êîíñòèòó-
öèîííûé Ñóä Óêðàèíû ðàññìîòðåë 5 äåë ïî êîíñòèòóöèîííûì îáðàùåíè-
ÿì ãðàæäàí è äàë îôèöèàëüíîå òîëêîâàíèå òðåõ êîíñòèòóöèîííûõ íîðì è 
ïÿòè ïîëîæåíèé çàêîíîâ Óêðàèíû. Äëÿ ñðàâíåíèÿ îòìåòèì, ÷òî çà âñå ãîäû 
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ñâîåé äåÿòåëüíîñòè åäèíñòâåííûé îðãàí êîíñòèòóöèîííîé þðèñäèêöèè 
ðàññìîòðåë ëèøü 17 äåë äàííîé êàòåãîðèè. Â ÷àñòíîñòè, ïî îáðàùåíèÿì 
ãðàæäàí Çàè÷åíêî Â.Ã., Ñóááîòû À.À. è Ñëîáîäÿíþêà È.È. Êîíñòèòóöè-
îííûé Ñóä Óêðàèíû äàë îôèöèàëüíîå òîëêîâàíèå îòäåëüíûõ ïîëîæåíèé 
ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû (ðåøåíèÿ 
îò 27 ÿíâàðÿ 2010 ãîäà ¹3-ðï/2010, îò 28 àïðåëÿ 2010 ãîäà ¹12-ðï/2010, 
îò 8 èþëÿ 2010 ãîäà ¹18-ðï/2010), à ïî îáðàùåíèþ ãðàæäàíêè Âëàñî-
âîé À.È.— ïîëîæåíèé Çàêîíà Óêðàèíû «Î ïðèâàòèçàöèè ãîñóäàðñòâåííî-
ãî æèëèùíîãî ôîíäà» (Ðåøåíèå îò 10 èþíÿ 2010 ãîäà ¹15-ðï/2010). 

Çàñëóæèâàþò âíèìàíèÿ è äðóãèå ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû ïî äåëàì î äà÷å îôèöèàëüíîãî òîëêîâàíèÿ ïîëîæåíèé Êîíñòè-
òóöèè è çàêîíîâ Óêðàèíû (ðåøåíèÿ îò 12 ÿíâàðÿ 2010 ãîäà ¹1-ðï/2010, 
îò 11 ìàðòà 2010 ãîäà ¹8-ðï/2010, îò 1 àïðåëÿ 2010 ãîäà ¹10-ðï/2010).

Ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû Êîíñòèòóöèîííûé Ñóä Óêðà-
èíû ÿâëÿåòñÿ îáÿçàòåëüíûì ó÷àñòíèêîì ïðîöåññà âíåñåíèÿ èçìåíåíèé â 
Êîíñòèòóöèþ Óêðàèíû. Êàê óêàçàíî â åå ñòàòüå 159, çàêîíîïðîåêò î âíå-
ñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû ðàññìàòðèâàåòñÿ Âåðõîâíîé 
Ðàäîé Óêðàèíû èñêëþ÷èòåëüíî ïðè óñëîâèè íàëè÷èÿ çàêëþ÷åíèÿ Êîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû î ñîîòâåòñòâèè çàêîíîïðîåêòà òðåáîâàíèÿì 
ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Â 2010 ãîäó Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàë òðè òàêèõ çàêëþ÷å-
íèÿ, êîòîðûå âêëþ÷åíû â ýòîò ñáîðíèê (çàêëþ÷åíèÿ îò 1 àïðåëÿ 2010 ãîäà 
¹1-â/2010, îò 17 èþíÿ 2010 ãîäà ¹2-â/2010 è îò 18 íîÿáðÿ 2010 ãîäà 
¹3-â/2010). Ñëåäóåò ïîä÷åðêíóòü, ÷òî ïðè ðåàëèçàöèè ïîëíîìî÷èé ïðå-
âåíòèâíîãî êîíñòèòóöèîííîãî êîíòðîëÿ çàêîíîïðîåêòîâ î âíåñåíèè èç-
ìåíåíèé â Îñíîâíîé Çàêîí Óêðàèíû Êîíñòèòóöèîííûé Ñóä Óêðàèíû 
âûñòóïàåò ãàðàíòîì ñîáëþäåíèÿ îïðåäåëåííûõ Êîíñòèòóöèåé Óêðàèíû 
òðåáîâàíèé êàê îòíîñèòåëüíî ñîäåðæàíèÿ ïðåäëàãàåìûõ èçìåíåíèé, òàê è 
îòíîñèòåëüíî óñòàíîâëåííîé åþ ñïåöèàëüíîé ïðîöåäóðû èõ âíåñåíèÿ.

Âûðàæàþ íàäåæäó, ÷òî ïðåäëàãàåìûé ñáîðíèê àêòîâ Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû áóäåò ïîëåçåí ðàáîòíèêàì îðãàíîâ ãîñóäàðñòâåííîé 
âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ, ñïåöèàëèñòàì â îáëàñòè êîíñòèòóöè-
îííîãî ïðàâà è ñòóäåíòàì þðèäè÷åñêèõ ñïåöèàëüíîñòåé.

Ñ óâàæåíèåì ê ÷èòàòåëÿì

Ïðåäñåäàòåëü
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû  À. ÃÎËÎÂÈÍ
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PREFACE

The tenth volume of the collection «The Constitutional Court of Ukraine: 
Decisions and Opinions» includes 23 Decisions and 3 Opinions of the 
Constitutional Court of Ukraine adopted in 2010 in cases upon the constitutional 
petitions and constitutional appeals.

According to the Constitution of Ukraine the Constitutional Court of Ukraine 
is the sole body of constitutional jurisdiction in Ukraine, which decides on the 
issues of constitutionality of laws and other legal acts. In 2010 the Constitutional 
Court of Ukraine examined 13 cases of this category and declared certain 
provisions of 12 laws of Ukraine, one law in whole and two other legal acts of the 
Verkhovna Rada of Ukraine and four acts of the Cabinet of Ministers of Ukraine 
as such that do not conform with the Constitution of Ukraine.

As the analysis of the Decisions of the sole body of constitutional jurisdiction 
shows, the grounds for recognition of the provisions of laws and other legal acts 
as unconstitutional were: the violation of the provisions of the Constitution 
of Ukraine, first of all, those that determine human and citizen’s rights and 
freedoms; violation of the procedure of the adoption of a legal act established by 
the Constitution of Ukraine as well as excess of authorities by the state bodies of 
power. 

In particular, the Constitutional Court of Ukraine declared unconstitutional 
the provisions of Article 141, Article 258.6 of the Code of Administrative Offences 
of Ukraine (the Decision No.23-rp/2010 dated December 22, 2010); Article 11.1 
of the Law of Ukraine «On Militia» (the Decision No.17-rp/2010 dated June 29, 
2010); Chapters I and II of the Law of Ukraine «On Introducing Amendments 
to some Legislative Acts of Ukraine concerning Jurisdiction of Cases on Social 
Benefits» and Article 15 of the Civil Procedural Code of Ukraine (the Decision 
No.19-rp/2010 dated September 9, 2010); as well as the Law of Ukraine 
«On Introducing Amendments to the Constitution of Ukraine» No.2222-IV 
dated December 8, 2004 (the Decision No.20-rp/2010 dated September 30, 
2010) and others.

Under the Ukrainian legislation the citizens of Ukraine are not the subject of 
direct appeal to the Constitutional Court of Ukraine on issues of constitutionality 
of laws and other legal acts of the state bodies of power. At the same time the 
citizens and stateless persons, foreigners and legal entities may implement their 
right to judicial protection at the sole body of constitutional jurisdiction through 
constitutional appeal on official interpretation of the Constitution of Ukraine 
and laws of Ukraine.

The experience of the Ukrainian constitutional jurisprudence testifies that 
even under these conditions the official interpretation of the Constitution and 
laws of Ukraine is quite an effective means of the protection of the constitutional 
rights and freedoms. In 2010 the Constitutional Court of Ukraine considered 
5 cases upon the constitutional appeals of citizens and provided the official 
interpretation of the three norms of the Constitution and the five provisions of 
laws of Ukraine. As a comparison it should be noted that during all previous years 
of its activity the Court considered only 17 cases of this category.

In particular, upon the constitutional appeals of the citizens Ivan 
I. Slobodianiuk, Artem A. Subota, Volodymyr G. Zaichenko the Constitutional 
Court of Ukraine provided the official interpretation of several provisions of 
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Article 293 of the Civil Procedural Code of Ukraine (the Decisions No.3-
rp/2010 dated January 27, 2010; No.12-rp/2010 dated April 28, 2010; 18-
rp/2010 dated July 8, 2010) and upon the constitutional appeal of the citizen 
Hanna I. Vlasova — the official interpretation of the provisions of the Law of 
Ukraine «On the Privatisation of State Owned Housing Stock» (the Decision 
No.15-rp/2010 dated June 10, 2010).

Other decisions of the Constitutional Court of Ukraine in cases on the official 
interpretation of the provisions of the Constitution of Ukraine and other laws of 
Ukraine are also noteworthy (the Decisions No.1-rp/2010 dated January 12, 2010; 
No.8-rp/2010 dated March 11, 2010; No.10-rp/2010 dated April 1, 2010).

Pursuant to the Constitution of Ukraine the Constitutional Court of Ukraine 
is the obligatory participant of the process on introducing amendments to the 
Fundamental Law of Ukraine. As it is stated in Article 159 of the Constitution of 
Ukraine a draft law on introducing amendments to the Constitution of Ukraine is 
considered by the Verkhovna Rada of Ukraine upon the availability of an opinion 
of the Constitutional Court of Ukraine on the conformity of the draft law with the 
requirements of Articles 157 and 158 of the Constitution of Ukraine.

In 2010 the Constitutional Court of Ukraine provided three opinions, which 
are also included to this collection (see the Opinions No.1-v/2010 dated April 1, 
2010; No.2-v/2010 dated June 17, 2010; No.3-v/2010 dated November 18, 
2010).

In this aspect it should be emphasised that while exercising the authorities of 
the preventive constitutional control of draft laws on introducing amendments 
to the Fundamental Law of Ukraine the Constitutional Court of Ukraine acts 
as a guarantor of fulfillment of all requirements envisaged by the Constitution of 
Ukraine regarding both the content of the proposed amendments and the special 
procedure for their introduction established by the Constitution. 

I do hope that this collection of the acts of the Constitutional Court of Ukraine 
will be useful to the employees of state bodies and bodies of local self-government, 
experts in the sphere of constitutional law and students of law schools.

Sincerely yours

Chairman 
of the Constitutional Court of Ukraine  Anatolii HOLOVIN



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

9

²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

ÂÈÑÍÎÂÎÊ
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà çâåðíåííÿì Âåðõîâíî¿ Ðàäè Óêðà¿íè
ïðî íàäàííÿ âèñíîâêó ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó

ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè
(ùîäî ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ îêðåìèõ ïîñàäîâèõ îñ³á)

âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè
(ñïðàâà ïðî âíåñåííÿ çì³í äî ñòàòåé 80, 105, 108 Êîíñòèòóö³¿ Óêðà¿íè)

м.  К и ї в Ñïðàâà ¹1-12/2010
1 квітня 2010 року
№1-в/2010 

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þðiÿ  Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðãiÿ Ëåîíiäîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî 
Àíàòîë³ÿ Îëåêñàíäðîâè÷à — äîïîâ³äà÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, 
Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà 
Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Íiêiòiíà Þðiÿ Iâàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó ïðî íàäàííÿ âèñíîâêó ùîäî 
â³äïîâ³äíîñò³ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
(ùîäî ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ îêðåìèõ ïîñàäîâèõ îñ³á) (ðåºñòð. ¹3251 
â³ä 3 æîâòíÿ 2008 ðîêó) âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòò³ 159 Êîíñòèòóö³¿ 
Óêðà¿íè ñòàëî íàäõîäæåííÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè çàêîíîïðî-
åêòó çã³äíî ç Ïîñòàíîâîþ «Ïðî âêëþ÷åííÿ äî ïîðÿäêó äåííîãî ï’ÿòî¿ ñåñ³¿ 
Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ 
çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ îêðåìèõ 
ïîñàäîâèõ îñ³á) ³ ïðî éîãî íàïðàâëåííÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿-
íè» â³ä 20 æîâòíÿ 2009 ðîêó ¹1645-V² äëÿ íàäàííÿ âèñíîâêó ùîäî éîãî 
â³äïîâ³äíîñò³ âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè º íåîáõ³äí³ñòü íàäàííÿ Êîíñòèòóö³é-
íèì Ñóäîì Óêðà¿íè âèñíîâêó ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó ïðî âíå-
ñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ 
îêðåìèõ ïîñàäîâèõ îñ³á) âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ä³äê³âñüêîãî À.Î. òà äîñë³äèâøè ìàòå-
ð³àëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Âåðõîâíà Ðàäà Óêðà¿íè çã³äíî ç Ïîñòàíîâîþ «Ïðî âêëþ÷åííÿ äî 
ïîðÿäêó äåííîãî ï’ÿòî¿ ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ 
çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ãàðàíò³¿ 
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íåäîòîðêàííîñò³ äëÿ îêðåìèõ ïîñàäîâèõ îñ³á) ³ ïðî éîãî íàïðàâëåííÿ äî 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» â³ä 20 æîâòíÿ 2009 ðîêó ¹1645-V² (Ãîëîñ 
Óêðà¿íè, 2009 ð., 27 æîâòíÿ) çâåðíóëàñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿-
íè ç êëîïîòàííÿì äàòè âèñíîâîê ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó ïðî 
âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿ íè (ùîäî ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ 
îêðåìèõ ïîñàäîâèõ îñ³á) (ðåºñòð. ¹3251 â³ä 3 æîâòíÿ 2008 ðîêó) (äàë³ — 
Çàêîíîïðîåêò) âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Çàêîíîïðîåêòîì ïðîïîíóºòüñÿ âíåñòè çì³íè äî ñòàòåé 80, 105, 108 Êîí-
ñòèòóö³¿ Óêðà¿íè, êîðåãóþ÷è òèì ñàìèì â ÷èíí³é ðåäàêö³¿ Îñíîâíîãî Çà-
êîíó Óêðà¿íè ³íñòèòóòè íåäîòîðêàííîñò³ Ïðåçèäåíòà Óêðà¿íè òà íàðîäíèõ 
äåïóòàò³â Óêðà¿íè, à ñàìå:

«². Âíåñòè äî Êîíñòèòóö³¿ Óêðà¿íè (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
1996 ð., ¹30, ñò.141; 2005 ð., ¹2, ñò.44) òàê³ çì³íè:

1. Ó ñòàòò³ 80:
÷àñòèíó ïåðøó âèêëþ÷èòè;
ó ÷àñòèí³ äðóã³é ñëîâà «çà âèíÿòêîì â³äïîâ³äàëüíîñò³ çà îáðàçó ÷è íà-

êëåï» âèêëþ÷èòè;
÷àñòèíó òðåòþ âèêëàñòè ó òàê³é ðåäàêö³¿: 
«Íàðîäíèé äåïóòàò Óêðà¿íè íå ìîæå áóòè áåç çãîäè Âåðõîâíî¿ Ðàäè 

Óêðà¿íè çàòðèìàíèé ÷è çààðåøòîâàíèé äî íàáóòòÿ ÷èííîñò³ îáâèíóâàëü-
íèì âèðîêîì ñóäó ùîäî íüîãî».

2. Ó ñòàòò³ 105:
÷àñòèíè ïåðøó òà äðóãó âèêëþ÷èòè;
ó ÷àñòèí³ òðåò³é ñëîâà «ÿêùî ò³ëüêè Ïðåçèäåíò Óêðà¿íè íå áóâ óñóíåíèé 

ç ïîñòà â ïîðÿäêó ³ìï³÷ìåíòó» âèêëþ÷èòè;
äîïîâíèòè íîâîþ ÷àñòèíîþ òàêîãî çì³ñòó: 
«Ïðåçèäåíò Óêðà¿íè íå ìîæå áóòè áåç çãîäè Âåðõîâíî¿ Ðàäè Óêðà¿íè çà-

òðèìàíèé ÷è çààðåøòîâàíèé äî íàáóòòÿ ÷èííîñò³ îáâèíóâàëüíèì âèðîêîì 
ñóäó ùîäî íüîãî».

3. Ó ñòàòò³ 108:
ï³ñëÿ ïóíêòó 2 äîäàòè ïóíêò 3 òàêîãî çì³ñòó: 
«3) íàáóòòÿ ÷èííîñò³ îáâèíóâàëüíèì âèðîêîì ñóäó ùîäî íüîãî».
Ó çâ’ÿçêó ç öèì ïóíêòè 3–4 ââàæàòè â³äïîâ³äíî ïóíêòàìè 4–5.
²². Öåé Çàêîí íàáèðàº ÷èííîñò³ ç äíÿ éîãî îïóáë³êóâàííÿ».

Íàðîäí³ äåïóòàòè Óêðà¿íè, ÿê³ ïîäàëè Çàêîíîïðîåêò äî Âåðõîâíî¿ Ðàäè 
Óêðà¿íè, îá´ðóíòîâóþòü âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè íåîáõ³äí³ñ-
òþ âäîñêîíàëåííÿ ïðàâîâîãî ðåãóëþâàííÿ ñòàòóñó Ïðåçèäåíòà Óêðà¿íè òà 
íàðîäíèõ äåïóòàò³â Óêðà¿íè.

2. Â³äïîâ³äíî äî ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿-
íè äî ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè íàëåæèòü «âíåñåííÿ çì³í äî 
Êîíñòèòóö³¿ Óêðà¿íè â ìåæàõ ³ ïîðÿäêó, ïåðåäáà÷åíèõ ðîçä³ëîì XIII ö³º¿ 
Êîíñòèòóö³¿». Âèìîãè ùîäî âíåñåííÿ òàêèõ çì³í âèçíà÷àþòü, çîêðåìà, 
ñòàòò³ 157, 158 Êîíñòèòóö³¿ Óêðà¿íè.
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Îö³íþþ÷è Çàêîíîïðîåêò íà ïðåäìåò éîãî â³äïîâ³äíîñò³ âèìîãàì ñòàò-
ò³ 158 Îñíîâíîãî Çàêîíó Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü 
ç òàêîãî.

Çà ñòàòòåþ 158 Êîíñòèòóö³¿ Óêðà¿íè çàêîíîïðîåêò ïðî âíåñåííÿ çì³í 
äî Êîíñòèòóö³¿ Óêðà¿íè, ÿêèé ðîçãëÿäàâñÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè, ³ çà-
êîí íå áóâ ïðèéíÿòèé, ìîæå áóòè ïîäàíèé äî Âåðõîâíî¿ Ðàäè Óêðà¿íè íå 
ðàí³øå í³æ ÷åðåç ð³ê ç äíÿ ïðèéíÿòòÿ ð³øåííÿ ùîäî öüîãî çàêîíîïðîåêòó 
(÷àñòèíà ïåðøà); Âåðõîâíà Ðàäà Óêðà¿íè ïðîòÿãîì ñòðîêó ñâî¿õ ïîâíîâà-
æåíü íå ìîæå äâ³÷³ çì³íþâàòè îäí³ é ò³ ñàì³ ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿-
íè (÷àñòèíà äðóãà).

Çã³äíî ç ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, âèêëà-
äåíîþ ó ïóíêò³ 2 ìîòèâóâàëüíî¿ ÷àñòèíè Âèñíîâêó â³ä 5 ãðóäíÿ 2000 ðîêó 
¹3-â/2000 ó ñïðàâ³ ïðî âíåñåííÿ çì³í äî ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè, 
ñòàòòÿ 158 Îñíîâíîãî Çàêîíó Óêðà¿íè çàáîðîíÿº ïðîòÿãîì ðîêó ïîäàâàòè 
äî Âåðõîâíî¿ Ðàäè Óêðà¿íè îäèí ³ òîé æå çàêîíîïðîåêò ïðî âíåñåííÿ çì³í 
äî Êîíñòèòóö³¿ Óêðà¿íè, ÿêèé âæå ðîçãëÿäàâñÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè, 
³ çàêîí íå áóâ ïðèéíÿòèé.

Àíàëîã³÷íà ïðàâîâà ïîçèö³ÿ âèñëîâëåíà Êîíñòèòóö³éíèì Ñóäîì Óêðà¿-
íè ó ïóíêò³ 3 ìîòèâóâàëüíî¿ ÷àñòèíè Âèñíîâêó â³ä 12 æîâòíÿ 2004 ðîêó 
¹2-â/2004 ó ñïðàâ³ ïðî Çàêîíîïðîåêò ¹4180 ç âíåñåíèìè äî íüîãî ïî-
ïðàâêàìè.

Îòæå, àíàë³çóþ÷è Çàêîíîïðîåêò òà çàêîíîïðîåêò ïðî âíåñåííÿ çì³íè 
äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî îáìåæåííÿ äåïóòàòñüêî¿ íåäîòîðêàííîñò³) 
(ðåºñòð. ¹1375 â³ä 18 ñ³÷íÿ 2008 ðîêó) (äàë³ — Çàêîíîïðîåêò ¹1375), ÿêèé 
ðîçãëÿäàâñÿ ó Âåðõîâí³é Ðàä³ Óêðà¿íè øîñòîãî ñêëèêàííÿ ³ íå áóâ ïðèéíÿ-
òèé íåþ, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî âîíè ñóòòº-
âî â³äð³çíÿþòüñÿ çà çì³ñòîì ³ îáñÿãîì ïðîïîíîâàíèõ â Îñíîâíèé Çàêîí 
Óêðà¿ íè çì³í.

Òîáòî Âåðõîâíà Ðàäà Óêðà¿íè øîñòîãî ñêëèêàííÿ Çàêîíîïðîåêò íå ðîç-
ãëÿäàëà ³ íå çì³íþâàëà ïîëîæåííÿ ñòàòåé 80, 105, 108 Êîíñòèòóö³¿ Óêðà¿íè.

Òàêèì ÷èíîì, Çàêîíîïðîåêò â³äïîâ³äàº âèìîãàì ñòàòò³ 158 Êîíñòèòóö³¿ 
Óêðà¿íè.

3. Êîíñòèòóö³ÿ Óêðà¿íè íå ìîæå áóòè çì³íåíà â óìîâàõ âîºííîãî àáî íàä-
çâè÷àéíîãî ñòàíó (÷àñòèíà äðóãà ñòàòò³ 157 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Íà ìîìåíò íàäàííÿ âèñíîâêó â Óêðà¿í³ íå ââåäåíî âîºííèé àáî íàäçâè-
÷àéíèé ñòàí, òîæ Çàêîíîïðîåêò ó ö³é ÷àñòèí³ â³äïîâ³äàº âèìîãàì ÷àñòèíè 
äðóãî¿ ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

4. Çä³éñíþþ÷è ïåðåâ³ðêó Çàêîíîïðîåêòó ùîäî íåïðèïóñòèìîñò³ íàÿâ-
íîñò³ â íüîìó ïîëîæåíü, ÿê³ ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ 
³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà àáî ñïðÿìîâàí³ íà ë³êâ³äàö³þ íåçàëåæíîñò³ 
÷è íà ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè (÷àñòèíà ïåðøà ñòàò-
ò³ 157 Êîíñòèòóö³¿ Óêðà¿íè), Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç â³ä-
ïîâ³äíî¿ îö³íêè êîæíîãî éîãî ïîëîæåííÿ.

4.1. Çàêîíîïðîåêòîì ïðîïîíóºòüñÿ âèêëþ÷èòè ç ÷èííî¿ ðåäàêö³¿ ñòàò-
ò³ 80 Êîíñòèòóö³¿ Óêðà¿íè ÷àñòèíó ïåðøó, ÿêîþ íàðîäíèì äåïóòàòàì Óêðà¿-
íè ãàðàíòóºòüñÿ äåïóòàòñüêà íåäîòîðêàíí³ñòü.
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Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âáà÷àº, ùî ÷àñòèíîþ ïåðøîþ ñòàòò³ 80 
Îñíîâíîãî Çàêîíó Óêðà¿íè çàêð³ïëåíî çàãàëüíå ïîëîæåííÿ ùîäî ãàðàíò³¿ 
äåïóòàòñüêî¿ íåäîòîðêàííîñò³. Îáñÿã íåäîòîðêàííîñò³ íàðîäíèõ äåïóòàò³â 
Óêðà¿íè âèçíà÷åíèé ó ÷àñòèíàõ äðóã³é (äåïóòàòñüêèé ³íäåìí³òåò), òðåò³é 
(äåïóòàòñüêèé ³ìóí³òåò) ö³º¿ ñòàòò³.

Â³äïîâ³äíî äî ïðàâîâî¿ ïîçèö³¿, íàâåäåíî¿ Êîíñòèòóö³éíèì Ñóäîì 
Óêðà¿íè ó Âèñíîâêó â³ä 27 ÷åðâíÿ 2000 ðîêó ¹1-â/2000, òàê³ çì³íè ñòîñó-
þòüñÿ ëèøå ñïåö³àëüíîãî ñòàòóñó íàðîäíèõ äåïóòàò³â Óêðà¿íè ³ íå âïëèâà-
þòü íà çì³ñò êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà (¿õ ñêà-
ñóâàííÿ ÷è îáìåæåííÿ). 

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ðîçãëÿäàâ Çàêîíîïðîåêò ¹1375, ó ÿêîìó 
ïðîïîíóâàëîñÿ âèêëàñòè ñòàòòþ 80 Êîíñòèòóö³¿ Óêðà¿íè ó íîâ³é ðåäàêö³¿, 
ôàêòè÷íî çàëèøèâøè áåç áóäü-ÿêèõ çì³í ïîëîæåííÿ ÷àñòèíè äðóãî¿ òà 
âèëó÷èâøè ÷àñòèíè ïåðøó, òðåòþ ö³º¿ ñòàòò³, ³ ä³éøîâ âèñíîâêó, ùî òàêà 
ðåäàêö³ÿ ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè íå ïåðåäáà÷àº ñêàñóâàííÿ ÷è îá-
ìåæåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà (Âèñíîâîê Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè â³ä 10 âåðåñíÿ 2008 ðîêó ¹2-â/2008).

Îòæå, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî âèëó÷åííÿ ÷àñòèíè 
ïåðøî¿ ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè íå ïåðåäáà÷àº ñêàñóâàííÿ ÷è îáìå-
æåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, íå ñïðÿìîâàíå íà ë³êâ³äàö³þ 
íåçàëåæíîñò³ ÷è íà ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè òà º òà-
êèì, ùî íå ñóïåðå÷èòü ÷àñòèí³ ïåðø³é ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

4.2. Ó ÷àñòèí³ äðóã³é ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè âñòàíîâëåíî, ùî íà-
ðîäí³ äåïóòàòè Óêðà¿íè íå íåñóòü þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà ðåçóëü-
òàòè ãîëîñóâàííÿ àáî âèñëîâëþâàííÿ ó ïàðëàìåíò³ òà éîãî îðãàíàõ, çà âè-
íÿòêîì â³äïîâ³äàëüíîñò³ çà îáðàçó ÷è íàêëåï.

Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ âèêëþ÷èòè ³ç ÷àñòèíè äðóãî¿ ñòàòò³ 80 
Êîíñòèòóö³¿ Óêðà¿íè ïîëîæåííÿ «çà âèíÿòêîì â³äïîâ³äàëüíîñò³ çà îáðàçó 
÷è íàêëåï», ùî ôàêòè÷íî ïåðåäáà÷àº çâ³ëüíåííÿ â³ä þðèäè÷íî¿ â³äïîâ³-
äàëüíîñò³ íàðîäíèõ äåïóòàò³â Óêðà¿íè çà âèñëîâëþâàííÿ ó ïàðëàìåíò³ òà 
éîãî îðãàíàõ, ó ÿêèõ ì³ñòèòüñÿ îáðàçà ÷è íàêëåï.

Òàêèì ÷èíîì, âèëó÷åííÿ ³ç ÷àñòèíè äðóãî¿ ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿-
íè ïîëîæåííÿ «çà âèíÿòêîì â³äïîâ³äàëüíîñò³ çà îáðàçó ÷è íàêëåï», ÿê öå 
ïðîïîíóºòüñÿ ó Çàêîíîïðîåêò³, ïðèçâåäå äî îáìåæåííÿ ³ñíóþ÷èõ ïðàâ 
ãðîìàäÿí íà ïîâàãó äî ¿õ ã³äíîñò³, ñóäîâèé çàõèñò ïðî ñïðîñòóâàííÿ íå-
äîñòîâ³ðíî¿ ³íôîðìàö³¿ ùîäî ñåáå àáî ÷ëåí³â ñâîº¿ ñ³ì’¿, â³äøêîäóâàííÿ 
ìàòåð³àëüíî¿ òà ìîðàëüíî¿ øêîäè, çàâäàíî¿ çáèðàííÿì, çáåð³ãàííÿì, âè-
êîðèñòàííÿì òà ïîøèðåííÿì òàêî¿ ³íôîðìàö³¿ (÷àñòèíà ïåðøà ñòàòò³ 28, 
÷àñòèíà ÷åòâåðòà ñòàòò³ 32 Êîíñòèòóö³¿ Óêðà¿íè).

Îòæå, âèëó÷åííÿ ³ç ÷àñòèíè äðóãî¿ ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè ïîëî-
æåííÿ «çà âèíÿòêîì â³äïîâ³äàëüíîñò³ çà îáðàçó ÷è íàêëåï» îáìåæóº ïðàâà 
³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, ùî ñóïåðå÷èòü âèìîãàì ÷àñòèíè ïåðøî¿ 
ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

4.3. Çã³äíî ç ÷àñòèíîþ òðåòüîþ ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè íàðîäí³ 
äåïóòàòè Óêðà¿íè íå ìîæóòü áóòè áåç çãîäè Âåðõîâíî¿ Ðàäè Óêðà¿íè ïðè-
òÿãíåí³ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, çàòðèìàí³ ÷è çààðåøòîâàí³.
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Çàêîíîïðîåêòîì ïðîïîíóºòüñÿ ÷àñòèíó òðåòþ ñòàòò³ 80 Êîíñòèòóö³¿ 
Óêðà¿íè âèêëàñòè â òàê³é ðåäàêö³¿: «Íàðîäíèé äåïóòàò Óêðà¿íè íå ìîæå 
áóòè áåç çãîäè Âåðõîâíî¿ Ðàäè Óêðà¿íè çàòðèìàíèé ÷è çààðåøòîâàíèé äî 
íàáóòòÿ ÷èííîñò³ îáâèíóâàëüíèì âèðîêîì ñóäó ùîäî íüîãî».

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äîñë³äæóâàâ àíàëîã³÷í³ çì³íè äî ÷àñòèíè 
òðåòüî¿ ñòàòò³ 80 Îñíîâíîãî Çàêîíó Óêðà¿íè ³ ä³éøîâ âèñíîâêó, ùî îáìå-
æåííÿ äåïóòàòñüêî¿ íåäîòîðêàííîñò³ íå ìîæå ðîçãëÿäàòèñÿ ÿê îáìåæåí-
íÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà (Âèñíîâîê â³ä 5 ãðóäíÿ 2000 ðîêó 
¹3-â/2000).

Òàêèì ÷èíîì, ïðîïîíîâàí³ çì³íè äî ÷àñòèíè òðåòüî¿ ñòàòò³ 80 Êîíñòè-
òóö³¿ Óêðà¿íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ ñâîáîä ëþ-
äèíè ³ ãðîìàäÿíèíà, íå ñïðÿìîâàí³ íà ë³êâ³äàö³þ íåçàëåæíîñò³ ÷è íà ïî-
ðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè òà º òàêèìè, ùî íå ñóïåðå÷àòü 
âèìîãàì ÷àñòèíè ïåðøî¿ ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

Ñë³ä çàóâàæèòè, ùî â òåêñò³ Îñíîâíîãî Çàêîíó Óêðà¿íè çàñòîñîâóºòü-
ñÿ ñëîâîñïîëó÷åííÿ «íàáðàííÿ çàêîííî¿ ñèëè» îáâèíóâàëüíèì âèðîêîì 
(ïóíêò 2 ÷àñòèíè äðóãî¿, ÷àñòèíà ï’ÿòà ñòàòò³ 81, ïóíêò 6 ÷àñòèíè ï’ÿòî¿ 
ñòàòò³ 126), à â Çàêîíîïðîåêò³ âèêîðèñòîâóºòüñÿ ñëîâîñïîëó÷åííÿ «íàáóò-
òÿ ÷èííîñò³» îáâèíóâàëüíèì âèðîêîì.

4.4. Çàêîíîïðîåêòîì ïðîïîíóºòüñÿ âèêëþ÷èòè ç³ ñòàòò³ 105 Êîíñòèòóö³¿ 
Óêðà¿íè ÷àñòèíó ïåðøó, â³äïîâ³äíî äî ÿêî¿ Ïðåçèäåíò Óêðà¿íè êîðèñòóºòü-
ñÿ ïðàâîì íåäîòîðêàííîñò³ íà ÷àñ âèêîíàííÿ ïîâíîâàæåíü, òà äîïîâíèòè 
¿¿ íîâîþ ÷àñòèíîþ: «Ïðåçèäåíò Óêðà¿íè íå ìîæå áóòè áåç çãîäè Âåðõîâíî¿ 
Ðàäè Óêðà¿íè çàòðèìàíèé ÷è çààðåøòîâàíèé äî íàáóòòÿ ÷èííîñò³ îáâèíó-
âàëüíèì âèðîêîì ñóäó ùîäî íüîãî», ó ñòàòò³ 108 Êîíñòèòóö³¿ Óêðà¿íè ï³ñëÿ 
ïóíêòó 2 äîäàòè ïóíêò 3 òàêîãî çì³ñòó: «3) íàáóòòÿ ÷èííîñò³ îáâèíóâàëü-
íèì âèðîêîì ñóäó ùîäî íüîãî».

Äîñë³äæåííÿ ïðîïîíîâàíèõ íàðîäíèìè äåïóòàòàìè Óêðà¿íè çì³í äî ñòà-
òåé 105, 108 Êîíñòèòóö³¿ Óêðà¿íè ñâ³ä÷èòü, íàñàìïåðåä, ïðî ¿õ íåóçãîäæåí³ñòü, 
â³äñóòí³ñòü ñèñòåìíîãî ï³äõîäó ïðè âèð³øåíí³ ïèòàííÿ ùîäî âçàºìîçâ’ÿçêó 
öèõ çì³í ç ³íøèìè ïîëîæåííÿìè ÷èííî¿ Êîíñòèòóö³¿ Óêðà¿íè.

Çà ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, âèêëàäåíîþ â 
àáçàö³ ÷åòâåðòîìó ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 10 ãðóäíÿ 
2003 ðîêó ¹19-ðï/2003 ó ñïðàâ³ ùîäî íåäîòîðêàííîñò³ òà ³ìï³÷ìåíòó Ïðå-
çèäåíòà Óêðà¿íè, ïðàâî íåäîòîðêàííîñò³ Ïðåçèäåíòà Óêðà¿íè òðåáà ðîçó-
ì³òè ÿê îðãàí³÷íó ñêëàäîâó éîãî êîíñòèòóö³éíîãî ñòàòóñó, ùî ìàº íà ìåò³ 
çàáåçïå÷åííÿ óìîâ äëÿ ðåàë³çàö³¿ ïîêëàäåíèõ íà íüîãî ïîâíîâàæåíü.

Ïðåçèäåíò Óêðà¿íè º ãàðàíòîì äåðæàâíîãî ñóâåðåí³òåòó, òåðèòîð³àëüíî¿ 
ö³ë³ñíîñò³ Óêðà¿íè, äîäåðæàííÿ Êîíñòèòóö³¿ Óêðà¿íè, ïðàâ ³ ñâîáîä ëþäè-
íè ³ ãðîìàäÿíèíà (÷àñòèíà äðóãà ñòàòò³ 102 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ñòàòò³ 106 Îñíîâíîãî Çàêîíó Óêðà¿íè Ïðå-
çèäåíò Óêðà¿íè íå ìîæå ïåðåäàâàòè ñâî¿ ïîâíîâàæåííÿ ³íøèì îñîáàì àáî 
îðãàíàì. Çà ñòàòòåþ 112 Êîíñòèòóö³¿ Óêðà¿íè âèêîíàííÿ îáîâ’ÿçê³â ãëàâè 
äåðæàâè íà ïåð³îä äî îáðàííÿ ³ âñòóïó íà ïîñò íîâîãî Ïðåçèäåíòà Óêðà¿íè 
ïîêëàäàºòüñÿ íà Ãîëîâó Âåðõîâíî¿ Ðàäè Óêðà¿íè ëèøå ó ðàç³ äîñòðîêîâîãî 
ïðèïèíåííÿ ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè çã³äíî ç³ ñòàòòÿìè 108, 109, 
110, 111 Êîíñòèòóö³¿ Óêðà¿íè, â³äïîâ³äíî äî ÿêèõ ïîâíîâàæåííÿ Ïðåçè-
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äåíòà Óêðà¿íè ïðèïèíÿþòüñÿ äîñòðîêîâî ó ðàç³: â³äñòàâêè, íåìîæëèâîñ-
ò³ âèêîíóâàòè ñâî¿ ïîâíîâàæåííÿ çà ñòàíîì çäîðîâ’ÿ, óñóíåííÿ ç ïîñòà â 
ïîðÿäêó ³ìï³÷ìåíòó, ñìåðò³. Îòæå, ÷èííà Êîíñòèòóö³ÿ Óêðà¿íè íå ïåðåä-
áà÷àº ìîæëèâîñò³ çä³éñíþâàòè áóäü-ÿê³é îñîá³ ïîâíîâàæåííÿ Ïðåçèäåíòà 
Óêðà¿íè, ÿêùî â³í òèì÷àñîâî íå ìîæå âèêîíóâàòè ñâî¿ îáîâ’ÿçêè (çîêðåìà 
ó âèïàäêó éîãî çàòðèìàííÿ ÷è àðåøòó). Íå ïåðåäáà÷åíà òàêà ìîæëèâ³ñòü ³ 
ïðîïîíîâàíèìè çì³íàìè äî Êîíñòèòóö³¿ Óêðà¿íè.

Êð³ì òîãî, äàþ÷è òëóìà÷åííÿ ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàòò³ 111 
Êîíñòèòóö³¿ Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷èâ, ùî êîíñòè-
òóö³éíà ïðîöåäóðà ðîçñë³äóâàííÿ ³ ðîçãëÿäó ñïðàâè ïðî óñóíåííÿ Ïðåçè-
äåíòà Óêðà¿íè ç ïîñòà â ïîðÿäêó ³ìï³÷ìåíòó çä³éñíþºòüñÿ áåç ïîðóøåííÿ 
ïðîòè íüîãî êðèì³íàëüíî¿ ñïðàâè (ï³äïóíêò 1.2 ïóíêòó 1 ðåçîëþòèâíî¿ 
÷àñòèíè Ð³øåííÿ â³ä 10 ãðóäíÿ 2003 ðîêó ¹19-ðï/2003 ó ñïðàâ³ ùîäî íå-
äîòîðêàííîñò³ òà ³ìï³÷ìåíòó Ïðåçèäåíòà Óêðà¿íè). Çàêîíîïðîåêòîì çì³íè 
äî ñòàòò³ 111 Îñíîâíîãî Çàêîíó Óêðà¿íè íå ïåðåäáà÷åí³.

Òàêèì ÷èíîì, ïðîïîíîâàí³ çì³íè ïðî âèêëþ÷åííÿ ç³ ñòàòò³ 105 Êîíñòè-
òóö³¿ Óêðà¿íè ÷àñòèíè ïåðøî¿, äîïîâíåííÿ ¿¿ íîâîþ ÷àñòèíîþ òà äîïîâíåí-
íÿ íîâèì ïóíêòîì ñòàòò³ 108 Êîíñòèòóö³¿ Óêðà¿íè ìîæóòü ïðèçâåñòè äî 
îáìåæåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, ë³êâ³äàö³¿ íåçàëåæíîñò³ 
òà äî ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè, ùî íå â³äïîâ³äàº âè-
ìîãàì ÷àñòèíè ïåðøî¿ ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

4.5. Çàêîíîïðîåêòîì ïðîïîíóºòüñÿ ç³ ñòàòò³ 105 Êîíñòèòóö³¿ Óêðà¿íè 
âèêëþ÷èòè ÷àñòèíó äðóãó‚ çã³äíî ç ÿêîþ «çà ïîñÿãàííÿ íà ÷åñòü ³ ã³äí³ñòü 
Ïðåçèäåíòà Óêðà¿íè âèíí³ îñîáè ïðèòÿãàþòüñÿ äî â³äïîâ³äàëüíîñò³ íà ï³ä-
ñòàâ³ çàêîíó».

Çà Êîíñòèòóö³ºþ Óêðà¿íè Ïðåçèäåíò Óêðà¿íè º ãëàâîþ äåðæàâè ³ âèñòó-
ïàº â³ä ¿¿ ³ìåí³, òîìó íàäàííÿ éîìó ñòàòòåþ 105 Îñíîâíîãî Çàêîíó Óêðà¿-
íè íåäîòîðêàííîñò³ ³ ãàðàíò³é çàõèñòó éîãî ÷åñò³ òà ã³äíîñò³ º íåîáõ³äíîþ 
óìîâîþ çä³éñíåííÿ êîíñòèòóö³éíèõ ïîâíîâàæåíü ãëàâîþ äåðæàâè, âëàäà 
ÿêîìó íàäàºòüñÿ áåçïîñåðåäíüî íàðîäîì íà çàãàëüíèõ ³ ïðÿìèõ âèáîðàõ.

Çã³äíî ç Îñíîâíèì Çàêîíîì Óêðà¿íè Ïðåçèäåíò Óêðà¿íè º ãàðàíòîì 
äåðæàâíîãî ñóâåðåí³òåòó, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè, äîäåðæàííÿ 
Êîíñòèòóö³¿ Óêðà¿íè, ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà (÷àñòèíà äðó-
ãà ñòàòò³ 102). Çàçíà÷åí³ ïîëîæåííÿ çîáîâ’ÿçóþòü ãëàâó äåðæàâè çàõèùàòè 
óñ³ìà ìîæëèâèìè ïðàâîâèìè çàñîáàìè, çîêðåìà, ïðàâà ³ ñâîáîäè ëþäèíè 
³ ãðîìàäÿíèíà. Òîìó îáðàçà ÷è íàêëåï íà Ïðåçèäåíòà Óêðà¿íè ìîæóòü ðîç-
ãëÿäàòèñÿ íå ò³ëüêè ÿê ïîñÿãàííÿ íà ãðîìàäÿíñüê³ ïðàâà îñîáè, ùî ïåðå-
áóâàº íà öüîìó ïîñòó, àëå é ÿê ïðîÿâ íåïîâàãè äî Óêðà¿íñüêî¿ äåðæàâè òà ¿¿ 
íàðîäó â ö³ëîìó.

Îòæå, ïðîïîíîâàí³ Çàêîíîïðîåêòîì çì³íè ùîäî âèëó÷åííÿ ÷àñòèíè 
äðóãî¿ ñòàòò³ 105 Êîíñòèòóö³¿ Óêðà¿íè ìîæóòü âïëèíóòè íà îáìåæåííÿ ïðàâ 
³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà òà º òàêèìè, ùî ñóïåðå÷àòü âèìîãàì ÷àñòè-
íè ïåðøî¿ ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

4.6. ×àñòèíîþ òðåòüîþ ñòàòò³ 105 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷åíî, ùî 
çâàííÿ Ïðåçèäåíòà Óêðà¿íè îõîðîíÿºòüñÿ çàêîíîì ³ çáåð³ãàºòüñÿ çà íèì 
äîâ³÷íî, ÿêùî ò³ëüêè â³í íå áóâ óñóíåíèé ç ïîñòà â ïîðÿäêó ³ìï³÷ìåíòó.
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Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ âèêëþ÷èòè ç ÷àñòèíè òðåòüî¿ ñòàòò³ 105 
Êîíñòèòóö³¿ Óêðà¿íè ïîëîæåííÿ «ÿêùî ò³ëüêè Ïðåçèäåíò Óêðà¿íè íå áóâ 
óñóíåíèé ç ïîñòà â ïîðÿäêó ³ìï³÷ìåíòó».

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî çì³íè ó ÷àñòèí³ òðåò³é ñòàò-
ò³ 105 Êîíñòèòóö³¿ Óêðà¿íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ 
ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, íå ñïðÿìîâàí³ íà ë³êâ³äàö³þ íåçà-
ëåæíîñò³ ÷è íà ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè ³ â³äïîâ³äà-
þòü âèìîãàì ÷àñòèíè ïåðøî¿ ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿íè.

Âèõîäÿ÷è ç âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 157, 158, 159 Êîí-
ñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 63, 66, 67, 69 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

д і й ш о в   в и с н о в к у:д і й ш о в   в и с н о в к у:

1. Âèçíàòè òàêèì, ùî â³äïîâ³äàº âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ 
Óêðà¿íè, çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî 
ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ îêðåìèõ ïîñàäîâèõ îñ³á) (ðåºñòð. ¹3251 â³ä 
3 æîâòíÿ 2008 ðîêó), ÿêèì ïðîïîíóºòüñÿ:

«1. Ó ñòàòò³ 80:
÷àñòèíó ïåðøó âèêëþ÷èòè;
÷àñòèíó òðåòþ âèêëàñòè ó òàê³é ðåäàêö³¿: 
«Íàðîäíèé äåïóòàò Óêðà¿íè íå ìîæå áóòè áåç çãîäè Âåðõîâíî¿ Ðàäè 

Óêðà¿íè çàòðèìàíèé ÷è çààðåøòîâàíèé äî íàáóòòÿ ÷èííîñò³ îáâèíóâàëü-
íèì âèðîêîì ñóäó ùîäî íüîãî».

2. Ó ñòàòò³ 105:
ó ÷àñòèí³ òðåò³é ñëîâà «ÿêùî ò³ëüêè Ïðåçèäåíò Óêðà¿íè íå áóâ óñóíåíèé 

ç ïîñòà â ïîðÿäêó ³ìï³÷ìåíòó» âèêëþ÷èòè».

2. Âèçíàòè òàêèì, ùî íå â³äïîâ³äàº âèìîãàì ÷àñòèíè ïåðøî¿ ñòàòò³ 157 
Êîíñòèòóö³¿ Óêðà¿íè, çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ 
Óêðà¿íè (ùîäî ãàðàíò³¿ íåäîòîðêàííîñò³ äëÿ îêðåìèõ ïîñàäîâèõ îñ³á) (ðå-
ºñòð. ¹3251 â³ä 3 æîâòíÿ 2008 ðîêó), ÿêèì ïðîïîíóºòüñÿ:

«1. Ó ñòàòò³ 80:
ó ÷àñòèí³ äðóã³é ñëîâà «çà âèíÿòêîì â³äïîâ³äàëüíîñò³ çà îáðàçó ÷è íà-

êëåï» âèêëþ÷èòè;

2. Ó ñòàòò³ 105:
÷àñòèíè ïåðøó òà äðóãó âèêëþ÷èòè;
äîïîâíèòè íîâîþ ÷àñòèíîþ òàêîãî çì³ñòó: 
«Ïðåçèäåíò Óêðà¿íè íå ìîæå áóòè áåç çãîäè Âåðõîâíî¿ Ðàäè Óêðà¿íè çà-

òðèìàíèé ÷è çààðåøòîâàíèé äî íàáóòòÿ ÷èííîñò³ îáâèíóâàëüíèì âèðîêîì 
ñóäó ùîäî íüîãî».

3. Ó ñòàòò³ 108:
ï³ñëÿ ïóíêòó 2 äîäàòè ïóíêò 3 òàêîãî çì³ñòó: 
«3) íàáóòòÿ ÷èííîñò³ îáâèíóâàëüíèì âèðîêîì ñóäó ùîäî íüîãî».
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Ó çâ’ÿçêó ç öèì ïóíêòè 3–4 ââàæàòè â³äïîâ³äíî ïóíêòàìè 4–5».

3. Âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ó ñïðàâ³ çà çâåðíåííÿì 
Âåðõîâíî¿ Ðàäè Óêðà¿íè ïðî íàäàííÿ âèñíîâêó ùîäî â³äïîâ³äíîñò³ çàêî-
íîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ãàðàíò³¿ íå-
äîòîðêàííîñò³ äëÿ îêðåìèõ ïîñàäîâèõ îñ³á) (ðåºñòð. ¹3251 â³ä 3 æîâòíÿ 
2008 ðîêó) âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè º îáîâ’ÿçêîâèì äî 
âèêîíàííÿ, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíèì.

Âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÇÀÊËÞ×ÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î äà÷å çàêëþ÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû

(îòíîñèòåëüíî ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñòíûõ ëèö) 
òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû

ïî îáðàùåíèþ Âåðõîâíîé Ðàäû Óêðàèíû
(äåëî î âíåñåíèè èçìåíåíèé â ñòàòüè 80, 105, 108 Êîíñòèòóöèè Óêðàèíû)

г.  К и е в Äåëî ¹1-12/2010
1 апреля 2010 года
№1-в/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüå-
âè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à — äîêëàä÷èêà, Äîìáðîâñêî-
ãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà 
Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâà-
íîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î äà÷å çàêëþ÷åíèÿ î ñîîòâåò-
ñòâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû 
(îòíîñèòåëüíî ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñòíûõ 
ëèö) (ðååñòð. ¹3251 îò 3 îêòÿáðÿ 2008 ãîäà) òðåáîâàíèÿì ñòàòåé 157 è 158 
Êîíñòèòóöèè Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüåé 159 Êîíñòèòó-
öèè Óêðàèíû ñòàëî ïîñòóïëåíèå â Êîíñòèòóöèîííûé Ñóä Óêðàèíû çàêî-
íîïðîåêòà ñîãëàñíî Ïîñòàíîâëåíèþ «Î âêëþ÷åíèè â ïîâåñòêó äíÿ ïÿòîé 
ñåññèè Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî ñîçûâà çàêîíîïðîåêòà î âíåñå-
íèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî ãàðàíòèè íåïðè-
êîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñòíûõ ëèö) è î åãî íàïðàâëåíèè â 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû» îò 20 îêòÿáðÿ 2009 ãîäà ¹1645-V² äëÿ 
äà÷è çàêëþ÷åíèÿ î åãî ñîîòâåòñòâèè òðåáîâàíèÿì ñòàòåé 157 è 158 Êîí-
ñòèòóöèè Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ÿâëÿåòñÿ íåîáõîäèìîñòü äà÷è Êîí-
ñòèòóöèîííûì Ñóäîì Óêðàèíû çàêëþ÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà 
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî ãàðàíòèè 
íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñòíûõ ëèö) òðåáîâàíèÿì 
ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.
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Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Äèäêîâñêîãî À.À. è èññëåäîâàâ ìàòåðèà-
ëû äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Âåðõîâíàÿ Ðàäà Óêðàèíû ñîãëàñíî Ïîñòàíîâëåíèþ «Î âêëþ÷åíèè â 
ïîâåñòêó äíÿ ïÿòîé ñåññèè Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî ñîçûâà çàêî-
íîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî 
ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñòíûõ ëèö) è î åãî 
íàïðàâëåíèè â Êîíñòèòóöèîííûé Ñóä Óêðàèíû» îò 20 îêòÿáðÿ 2009 ãîäà 
¹1645-VI (Ãîëîñ Óêðàèíû, 2009 ã., 27 îêòÿáðÿ) îáðàòèëàñü â Êîíñòèòóöè-
îííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì äàòü çàêëþ÷åíèå î ñîîòâåòñòâèè çàêî-
íîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî 
ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñòíûõ ëèö) (ðååñòð. 
¹3251 îò 3 îêòÿáðÿ 2008 ãîäà) (äàëåå — Çàêîíîïðîåêò) òðåáîâàíèÿì ñòà-
òåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Çàêîíîïðîåêòîì ïðåäëàãàåòñÿ âíåñòè èçìåíåíèÿ â ñòàòüè 80, 105, 108 
Êîíñòèòóöèè Óêðàèíû, êîððåêòèðóÿ òåì ñàìûì â äåéñòâóþùåé ðåäàêöèè 
Îñíîâíîãî Çàêîíà Óêðàèíû èíñòèòóòû íåïðèêîñíîâåííîñòè Ïðåçèäåíòà 
Óêðàèíû è íàðîäíûõ äåïóòàòîâ Óêðàèíû, à èìåííî:

«². Âíåñòè â Êîíñòèòóöèþ Óêðàèíû (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðà-
èíû, 1996 ã., ¹30, ñò.141; 2005 ã., ¹2, ñò.44) ñëåäóþùèå èçìåíåíèÿ:

1. Â ñòàòüå 80:
÷àñòü ïåðâóþ èñêëþ÷èòü;
â ÷àñòè âòîðîé ñëîâà «çà èñêëþ÷åíèåì îòâåòñòâåííîñòè çà îñêîðáëåíèå 

èëè êëåâåòó» èñêëþ÷èòü;
÷àñòü òðåòüþ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«íàðîäíûé äåïóòàò Óêðàèíû íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé 

Ðàäû Óêðàèíû çàäåðæàí èëè àðåñòîâàí äî âñòóïëåíèÿ â ñèëó îáâèíèòåëü-
íîãî ïðèãîâîðà ñóäà â îòíîøåíèè åãî».

2. Â ñòàòüå 105:
÷àñòè ïåðâóþ è âòîðóþ èñêëþ÷èòü;
â ÷àñòè òðåòüåé ñëîâà «åñëè òîëüêî Ïðåçèäåíò Óêðàèíû íå áûë ñìåùåí 

ñ ïîñòà â ïîðÿäêå èìïè÷ìåíòà» èñêëþ÷èòü;
äîïîëíèòü íîâîé ÷àñòüþ ñëåäóþùåãî ñîäåðæàíèÿ: 
«ïðåçèäåíò Óêðàèíû íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé Ðàäû Óê-

ðàèíû çàäåðæàí èëè àðåñòîâàí äî âñòóïëåíèÿ â ñèëó îáâèíèòåëüíîãî ïðè-
ãîâîðà ñóäà â îòíîøåíèè åãî».

3. Â ñòàòüå 108:
ïîñëå ïóíêòà 2 äîáàâèòü ïóíêò 3 ñëåäóþùåãî ñîäåðæàíèÿ: 
«3) âñòóïëåíèå â ñèëó îáâèíèòåëüíîãî ïðèãîâîðà ñóäà â îòíîøåíèè åãî».
Â ñâÿçè ñ ýòèì ïóíêòû 3–4 ñ÷èòàòü ñîîòâåòñòâåííî ïóíêòàìè 4–5.
²². Äàííûé Çàêîí âñòóïàåò â ñèëó ñî äíÿ åãî îïóáëèêîâàíèÿ».

Íàðîäíûå äåïóòàòû Óêðàèíû, ïîäàâøèå Çàêîíîïðîåêò â Âåðõîâíóþ 
Ðàäó Óêðàèíû, îáîñíîâûâàþò âíåñåíèå èçìåíåíèé â Êîíñòèòóöèþ Óêðà-



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

19

èíû íåîáõîäèìîñòüþ óñîâåðøåíñòâîâàíèÿ ïðàâîâîãî ðåãóëèðîâàíèÿ ñòà-
òóñà Ïðåçèäåíòà Óêðàèíû è íàðîäíûõ äåïóòàòîâ Óêðàèíû.

2. Ñîãëàñíî ïóíêòó 1 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû ê 
ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèòñÿ «âíåñåíèå èçìåíåíèé 
â Êîíñòèòóöèþ Óêðàèíû â ïðåäåëàõ è ïîðÿäêå, ïðåäóñìîòðåííûõ ðàçäå-
ëîì XIII íàñòîÿùåé Êîíñòèòóöèè». Òðåáîâàíèÿ î âíåñåíèè òàêèõ èçìåíå-
íèé îïðåäåëÿþò, â ÷àñòíîñòè, ñòàòüè 157, 158 Êîíñòèòóöèè Óêðàèíû.

Îöåíèâàÿ Çàêîíîïðîåêò íà ïðåäìåò åãî ñîîòâåòñòâèÿ òðåáîâàíèÿì ñòà-
òüè 158 Îñíîâíîãî Çàêîíà Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñ-
õîäèò èç ñëåäóþùåãî.

Â ñîîòâåòñòâèè ñî ñòàòüåé 158 Êîíñòèòóöèè Óêðàèíû çàêîíîïðîåêò î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, êîòîðûé ðàññìàòðèâàëñÿ 
Âåðõîâíîé Ðàäîé Óêðàèíû, è çàêîí íå áûë ïðèíÿò, ìîæåò áûòü ïðåäñòàâ-
ëåí â Âåðõîâíóþ Ðàäó Óêðàèíû íå ðàíåå ÷åì ÷åðåç ãîä ñî äíÿ ïðèíÿòèÿ 
ðåøåíèÿ ïî ýòîìó çàêîíîïðîåêòó (÷àñòü ïåðâàÿ); Âåðõîâíàÿ Ðàäà Óêðàèíû 
â òå÷åíèå ñðîêà ñâîèõ ïîëíîìî÷èé íå ìîæåò äâàæäû èçìåíÿòü îäíè è òå 
æå ïîëîæåíèÿ Êîíñòèòóöèè Óêðàèíû (÷àñòü âòîðàÿ).

Ñîãëàñíî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, èç-
ëîæåííîé â ïóíêòå 2 ìîòèâèðîâî÷íîé ÷àñòè Çàêëþ÷åíèÿ îò 5 äåêàáðÿ 
2000 ãîäà ¹3-â/2000 ïî äåëó î âíåñåíèè èçìåíåíèé â ñòàòüþ 80 Êîíñòèòó-
öèè Óêðàèíû, ñòàòüÿ 158 Îñíîâíîãî Çàêîíà Óêðàèíû çàïðåùàåò â òå÷åíèå 
ãîäà ïîäàâàòü â Âåðõîâíóþ Ðàäó Óêðàèíû îäèí è òîò æå çàêîíîïðîåêò î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, êîòîðûé óæå ðàññìàòðè-
âàëñÿ Âåðõîâíîé Ðàäîé Óêðàèíû, è çàêîí íå áûë ïðèíÿò.

Àíàëîãè÷íàÿ ïðàâîâàÿ ïîçèöèÿ èçëîæåíà Êîíñòèòóöèîííûì Ñóäîì 
Óêðàèíû â ïóíêòå 3 ìîòèâèðîâî÷íîé ÷àñòè Çàêëþ÷åíèÿ îò 12 îêòÿáðÿ 
2004 ãîäà ¹2-â/2004 ïî äåëó î Çàêîíîïðîåêòå ¹4180 ñ âíåñåííûìè â íåãî 
ïîïðàâêàìè.

Ñëåäîâàòåëüíî, àíàëèçèðóÿ Çàêîíîïðîåêò è çàêîíîïðîåêò î âíåñåíèè 
èçìåíåíèÿ â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî îãðàíè÷åíèÿ äåïóòàò-
ñêîé íåïðèêîñíîâåííîñòè) (ðååñòð. ¹1375 îò 18 ÿíâàðÿ 2008 ãîäà) (äà-
ëåå — Çàêîíîïðîåêò ¹1375), êîòîðûé ðàññìàòðèâàëñÿ â Âåðõîâíîé Ðàäå 
Óêðàèíû øåñòîãî ñîçûâà è íå áûë ïðèíÿò åþ, Êîíñòèòóöèîííûé Ñóä Óê-
ðàèíû ïðèøåë ê âûâîäó, ÷òî îíè ñóùåñòâåííî îòëè÷àþòñÿ ïî ñìûñëó è 
îáúåìó ïðåäëàãàåìûõ ê Îñíîâíîìó Çàêîíó Óêðàèíû èçìåíåíèé.

Òî åñòü Âåðõîâíàÿ Ðàäà Óêðàèíû øåñòîãî ñîçûâà Çàêîíîïðîåêò íå ðàñ-
ñìàòðèâàëà è íå èçìåíÿëà ïîëîæåíèÿ ñòàòåé 80, 105, 108 Êîíñòèòóöèè Óê-
ðàèíû.

Òàêèì îáðàçîì, Çàêîíîïðîåêò ñîîòâåòñòâóåò òðåáîâàíèÿì ñòàòüè 158 
Êîíñòèòóöèè Óêðàèíû.

3. Êîíñòèòóöèÿ Óêðàèíû íå ìîæåò áûòü èçìåíåíà â óñëîâèÿõ âîåííîãî 
èëè ÷ðåçâû÷àéíîãî ïîëîæåíèÿ (÷àñòü âòîðàÿ ñòàòüè 157 Îñíîâíîãî Çàêîíà 
Óêðàèíû).

Íà ìîìåíò äà÷è çàêëþ÷åíèÿ â Óêðàèíå íå ââåäåíî âîåííîå èëè ÷ðåçâû-
÷àéíîå ïîëîæåíèå, ñëåäîâàòåëüíî Çàêîíîïðîåêò â ýòîé ÷àñòè ñîîòâåòñòâó-
åò òðåáîâàíèÿì ÷àñòè âòîðîé ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû.
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4. Îñóùåñòâëÿÿ ïðîâåðêó Çàêîíîïðîåêòà îòíîñèòåëüíî íåäîïóñòèìîñ-
òè íàëè÷èÿ â íåì ïîëîæåíèé, êîòîðûå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî 
îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà èëè íàïðàâëåíû íà 
ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé öåëîñ-
òíîñòè Óêðàèíû (÷àñòü ïåðâàÿ ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû), Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñîîòâåòñòâóþùåé îöåíêè êàæäîãî 
åãî ïîëîæåíèÿ.

4.1. Çàêîíîïðîåêòîì ïðåäëàãàåòñÿ èñêëþ÷èòü èç äåéñòâóþùåé ðåäàê-
öèè ñòàòüè 80 Êîíñòèòóöèè Óêðàèíû ÷àñòü ïåðâóþ, êîòîðîé íàðîäíûì äå-
ïóòàòàì Óêðàèíû ãàðàíòèðóåòñÿ äåïóòàòñêàÿ íåïðèêîñíîâåííîñòü.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû óñìàòðèâàåò, ÷òî ÷àñòüþ ïåðâîé ñòà-
òüè 80 Îñíîâíîãî Çàêîíà Óêðàèíû çàêðåïëåíî îáùåå ïîëîæåíèå îòíîñè-
òåëüíî ãàðàíòèè äåïóòàòñêîé íåïðèêîñíîâåííîñòè. Îáúåì íåïðèêîñíî-
âåííîñòè íàðîäíûõ äåïóòàòîâ Óêðàèíû îïðåäåëåí â ÷àñòÿõ âòîðîé (äåïó-
òàòñêèé èíäåìíèòåò), òðåòüåé (äåïóòàòñêèé èììóíèòåò) äàííîé ñòàòüè.

Ñîãëàñíî ïðàâîâîé ïîçèöèè, èçëîæåííîé Êîíñòèòóöèîííûì Ñóäîì 
Óêðàèíû â Çàêëþ÷åíèè îò 27 èþíÿ 2000 ãîäà ¹1-â/2000, äàííûå èçìå-
íåíèÿ êàñàþòñÿ ëèøü ñïåöèàëüíîãî ñòàòóñà íàðîäíûõ äåïóòàòîâ Óêðàèíû 
è íå âëèÿþò íà ñîäåðæàíèå êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ÷åëîâåêà è 
ãðàæäàíèíà (èõ óïðàçäíåíèå ëèáî îãðàíè÷åíèå).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ðàññìàòðèâàë Çàêîíîïðîåêò ¹1375, 
â êîòîðîì ïðåäëàãàëîñü èçëîæèòü ñòàòüþ 80 Êîíñòèòóöèè Óêðàèíû â íî-
âîé ðåäàêöèè, ôàêòè÷åñêè îñòàâèâ áåç êàêèõ-ëèáî èçìåíåíèé ïîëîæåíèÿ 
÷àñòè âòîðîé è èçúÿâ ÷àñòè ïåðâóþ, òðåòüþ äàííîé ñòàòüè, è ïðèøåë ê âû-
âîäó, ÷òî òàêàÿ ðåäàêöèÿ ñòàòüè 80 Êîíñòèòóöèè Óêðàèíû íå ïðåäóñìàòðè-
âàåò óïðàçäíåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà 
(Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 10 ñåíòÿáðÿ 2008 ãîäà 
¹2-â/2008).

Ñëåäîâàòåëüíî, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî èçúÿòèå 
÷àñòè ïåðâîé ñòàòüè 80 Êîíñòèòóöèè Óêðàèíû íå ïðåäóñìàòðèâàåò óïðàçä-
íåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, íå íàïðàâ-
ëåíî íà ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé 
öåëîñòíîñòè Óêðàèíû è íå ïðîòèâîðå÷èò ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòè-
òóöèè Óêðàèíû.

4.2. Â ÷àñòè âòîðîé ñòàòüè 80 Êîíñòèòóöèè Óêðàèíû óñòàíîâëåíî, ÷òî 
íàðîäíûå äåïóòàòû Óêðàèíû íå íåñóò þðèäè÷åñêîé îòâåòñòâåííîñòè çà 
ðåçóëüòàòû ãîëîñîâàíèÿ èëè âûñêàçûâàíèÿ â ïàðëàìåíòå è åãî îðãàíàõ, çà 
èñêëþ÷åíèåì îòâåòñòâåííîñòè çà îñêîðáëåíèå èëè êëåâåòó.

Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ èñêëþ÷èòü èç ÷àñòè âòîðîé ñòàòüè 80 
Êîíñòèòóöèè Óêðàèíû ïîëîæåíèå «çà èñêëþ÷åíèåì îòâåòñòâåííîñòè çà 
îñêîðáëåíèå èëè êëåâåòó», ÷òî ôàêòè÷åñêè ïðåäóñìàòðèâàåò îñâîáîæ-
äåíèå îò þðèäè÷åñêîé îòâåòñòâåííîñòè íàðîäíûõ äåïóòàòîâ Óêðàèíû çà 
âûñêàçûâàíèÿ â ïàðëàìåíòå è åãî îðãàíàõ, â êîòîðûõ ñîäåðæèòñÿ îñêîðá-
ëåíèå èëè êëåâåòà.

Òàêèì îáðàçîì, èçúÿòèå èç ÷àñòè âòîðîé ñòàòüè 80 Êîíñòèòóöèè Óê-
ðàèíû ïîëîæåíèÿ «çà èñêëþ÷åíèåì îòâåòñòâåííîñòè çà îñêîðáëåíèå èëè 
êëåâåòó», êàê ýòî ïðåäëàãàåòñÿ â Çàêîíîïðîåêòå, ïðèâåäåò ê îãðàíè÷åíèþ 
ñóùåñòâóþùåãî ïðàâà ãðàæäàí íà óâàæåíèå ê èõ äîñòîèíñòâó, ñóäåáíóþ çà-
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ùèòó ïðàâà îïðîâåðæåíèÿ íåäîñòîâåðíîé èíôîðìàöèè î ñåáå èëè ÷ëåíàõ 
ñâîåé ñåìüè, âîçìåùåíèå ìàòåðèàëüíîãî è ìîðàëüíîãî óùåðáà, ïðè÷è-
íåííîãî ñáîðîì, õðàíåíèåì, èñïîëüçîâàíèåì è ðàñïðîñòðàíåíèåì òàêîé 
èíôîðìàöèè (÷àñòü ïåðâàÿ ñòàòüè 28, ÷àñòü ÷åòâåðòàÿ ñòàòüè 32 Êîíñòèòó-
öèè Óêðàèíû).

Ñëåäîâàòåëüíî, èçúÿòèå èç ÷àñòè âòîðîé ñòàòüè 80 Êîíñòèòóöèè Óêðàè-
íû ïîëîæåíèÿ «çà èñêëþ÷åíèåì îòâåòñòâåííîñòè çà îñêîðáëåíèå èëè êëå-
âåòó» îãðàíè÷èâàåò ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà, ÷òî ïðîòèâî-
ðå÷èò òðåáîâàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû.

4.3. Ñîãëàñíî ÷àñòè òðåòüåé ñòàòüè 80 Êîíñòèòóöèè Óêðàèíû íàðîäíûå 
äåïóòàòû Óêðàèíû íå ìîãóò áûòü áåç ñîãëàñèÿ Âåðõîâíîé Ðàäû Óêðàèíû 
ïðèâëå÷åíû ê óãîëîâíîé îòâåòñòâåííîñòè, çàäåðæàíû èëè àðåñòîâàíû.

Çàêîíîïðîåêòîì ïðåäëàãàåòñÿ ÷àñòü òðåòüþ ñòàòüè 80 Êîíñòèòóöèè 
Óêðàè íû èçëîæèòü â ñëåäóþùåé ðåäàêöèè: «íàðîäíûé äåïóòàò Óêðàè-
íû íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé Ðàäû Óêðàèíû çàäåðæàí èëè 
àðåñòîâàí äî âñòóïëåíèÿ â ñèëó îáâèíèòåëüíîãî ïðèãîâîðà ñóäà â îòíîøå-
íèè åãî».

Êîíñòèòóöèîííûé Ñóä Óêðàèíû èññëåäîâàë àíàëîãè÷íûå èçìåíåíèÿ 
ê ÷àñòè òðåòüåé ñòàòüè 80 Îñíîâíîãî Çàêîíà Óêðàèíû è ïðèøåë ê âûâîäó, 
÷òî îãðàíè÷åíèå äåïóòàòñêîé íåïðèêîñíîâåííîñòè íå ìîæåò ðàññìàòðè-
âàòüñÿ êàê îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà (Çàêëþ÷åíèå 
îò 5 äåêàáðÿ 2000 ãîäà ¹3-â/2000).

Òàêèì îáðàçîì, ïðåäëàãàåìûå èçìåíåíèÿ ê ÷àñòè òðåòüåé ñòàòüè 80 
Êîíñòèòóöèè Óêðàèíû íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðàíè÷å-
íèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, íå íàïðàâëåíû íà ëèêâèäàöèþ 
íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé öåëîñòíîñòè Óêðàè-
íû è íå ïðîòèâîðå÷àò òðåáîâàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòèòóöèè 
Óêðàèíû.

Ñëåäóåò îòìåòèòü, ÷òî â òåêñòå Îñíîâíîãî Çàêîíà Óêðàèíû ïðèìåíÿ-
åòñÿ ñëîâîñî÷åòàíèå «âñòóïëåíèå â çàêîííóþ ñèëó» îáâèíèòåëüíîãî ïðè-
ãîâîðà (ïóíêò 2 ÷àñòè âòîðîé, ÷àñòü ïÿòàÿ ñòàòüè 81, ïóíêò 6 ÷àñòè ïÿòîé 
ñòàòüè 126), à â Çàêîíîïðîåêòå èñïîëüçóåòñÿ ñëîâîñî÷åòàíèå «âñòóïëåíèå 
â äåéñòâèå» îáâèíèòåëüíîãî ïðèãîâîðà.

4.4. Çàêîíîïðîåêòîì ïðåäëàãàåòñÿ èñêëþ÷èòü èç ñòàòüè 105 Êîíñòèòó-
öèè Óêðàèíû ÷àñòü ïåðâóþ, ñîãëàñíî êîòîðîé Ïðåçèäåíò Óêðàèíû ïîëü-
çóåòñÿ ïðàâîì íåïðèêîñíîâåííîñòè íà âðåìÿ èñïîëíåíèÿ ïîëíîìî÷èé, è 
äîïîëíèòü åå íîâîé ÷àñòüþ: «Ïðåçèäåíò Óêðàèíû íå ìîæåò áûòü áåç ñî-
ãëàñèÿ Âåðõîâíîé Ðàäû Óêðàèíû çàäåðæàí èëè àðåñòîâàí äî âñòóïëåíèÿ â 
ñèëó îáâèíèòåëüíîãî ïðèãîâîðà ñóäà â îòíîøåíèè åãî», â ñòàòüå 108 Êîí-
ñòèòóöèè Óêðàèíû ïîñëå ïóíêòà 2 äîáàâèòü ïóíêò 3 ñëåäóþùåãî ñîäåðæà-
íèÿ:

«3) âñòóïëåíèå â ñèëó îáâèíèòåëüíîãî ïðèãîâîðà ñóäà â îòíîøåíèè 
åãî».

Èññëåäîâàíèå ïðåäëàãàåìûõ íàðîäíûìè äåïóòàòàìè Óêðàèíû èçìå-
íåíèé ê ñòàòüÿì 105, 108 Êîíñòèòóöèè Óêðàèíû ñâèäåòåëüñòâóåò, ïðåæäå 
âñåãî, îá èõ íåñîãëàñîâàííîñòè, îòñóòñòâèè ñèñòåìíîãî ïîäõîäà ïðè ðå-
øåíèè âîïðîñà î âçàèìîñâÿçè äàííûõ èçìåíåíèé ñ èíûìè ïîëîæåíèÿìè 
äåéñòâóþùåé Êîíñòèòóöèè Óêðàèíû.
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Ïî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, èçëîæåííîé 
â àáçàöå ÷åòâåðòîì ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 10 äåêà-
áðÿ 2003 ãîäà ¹19-ðï/2003 ïî äåëó î íåïðèêîñíîâåííîñòè è èìïè÷ìåíòå 
Ïðåçèäåíòà Óêðàèíû, ïðàâî íåïðèêîñíîâåííîñòè Ïðåçèäåíòà Óêðàèíû 
ñëåäóåò ïîíèìàòü êàê îðãàíè÷åñêóþ ñîñòàâíóþ åãî êîíñòèòóöèîííîãî ñòà-
òóñà, öåëü êîòîðîãî — îáåñïå÷åíèå óñëîâèé äëÿ ðåàëèçàöèè âîçëîæåííûõ 
íà íåãî ïîëíîìî÷èé.

Ïðåçèäåíò Óêðàèíû ÿâëÿåòñÿ ãàðàíòîì ãîñóäàðñòâåííîãî ñóâåðåíè-
òåòà, òåððèòîðèàëüíîé öåëîñòíîñòè Óêðàèíû, ñîáëþäåíèÿ Êîíñòèòóöèè 
Óêðàèíû, ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà (÷àñòü âòîðàÿ ñòàòüè 102 
Îñíîâíîãî Çàêîíà Óêðàèíû).

Ñîãëàñíî ÷àñòè âòîðîé ñòàòüè 106 Îñíîâíîãî Çàêîíà Óêðàèíû Ïðåçè-
äåíò Óêðàèíû íå ìîæåò ïåðåäàâàòü ñâîè ïîëíîìî÷èÿ äðóãèì ëèöàì èëè 
îðãàíàì. Ïî ñòàòüå 112 Êîíñòèòóöèè Óêðàèíû èñïîëíåíèå îáÿçàííîñòåé 
ãëàâû ãîñóäàðñòâà íà ïåðèîä äî èçáðàíèÿ è âñòóïëåíèÿ íà ïîñò íîâîãî 
Ïðåçèäåíòà Óêðàèíû âîçëàãàåòñÿ íà Ïðåäñåäàòåëÿ Âåðõîâíîé Ðàäû Óê-
ðàèíû ëèøü â ñëó÷àå äîñðî÷íîãî ïðåêðàùåíèÿ ïîëíîìî÷èé Ïðåçèäåíòà 
Óêðàèíû ñîãëàñíî ñòàòüÿì 108, 109, 110, 111 Êîíñòèòóöèè Óêðàèíû, â ñî-
îòâåòñòâèè ñ êîòîðûìè ïîëíîìî÷èÿ Ïðåçèäåíòà Óêðàèíû ïðåêðàùàþòñÿ 
äîñðî÷íî â ñëó÷àå: îòñòàâêè, íåâîçìîæíîñòè èñïîëíÿòü ñâîè ïîëíîìî÷èÿ 
ïî ñîñòîÿíèþ çäîðîâüÿ, ñìåùåíèÿ ñ ïîñòà â ïîðÿäêå èìïè÷ìåíòà, ñìåðòè. 
Ñëåäîâàòåëüíî äåéñòâóþùàÿ Êîíñòèòóöèÿ Óêðàèíû íå ïðåäóñìàòðèâàåò 
âîçìîæíîñòü îñóùåñòâëÿòü êàêèì-ëèáî ëèöîì ïîëíîìî÷èÿ Ïðåçèäåíòà 
Óêðàèíû, åñëè îí âðåìåííî íå ìîæåò èñïîëíÿòü ñâîè îáÿçàííîñòè (â ÷àñ-
òíîñòè, â ñëó÷àå åãî çàäåðæàíèÿ èëè àðåñòà). Íå ïðåäóñìîòðåíà òàêàÿ âîç-
ìîæíîñòü è ïðåäëàãàåìûìè èçìåíåíèÿìè ê Êîíñòèòóöèè Óêðàèíû.

Êðîìå òîãî, äàâàÿ òîëêîâàíèå ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 111 Êîí-
ñòèòóöèè Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìåòèë, ÷òî êîíñ-
òèòóöèîííàÿ ïðîöåäóðà ðàññëåäîâàíèÿ è ðàññìîòðåíèÿ äåëà î ñìåùåíèè 
Ïðåçèäåíòà Óêðàèíû ñ ïîñòà â ïîðÿäêå èìïè÷ìåíòà îñóùåñòâëÿåòñÿ áåç 
âîçáóæäåíèÿ ïðîòèâ íåãî óãîëîâíîãî äåëà (ïîäïóíêò 1.2 ïóíêòà 1 ðåçîëþ-
òèâíîé ÷àñòè Ðåøåíèÿ îò 10 äåêàáðÿ 2003 ãîäà ¹19-ðï/2003 ïî äåëó î íå-
ïðèêîñíîâåííîñòè è èìïè÷ìåíòå Ïðåçèäåíòà Óêðàèíû). Çàêîíîïðîåêòîì 
èçìåíåíèÿ ê ñòàòüå 111 Îñíîâíîãî Çàêîíà Óêðàèíû íå ïðåäóñìîòðåíû.

Òàêèì îáðàçîì, ïðåäëàãàåìûå èçìåíåíèÿ îá èñêëþ÷åíèè èç ñòàòüè 105 
Êîíñòèòóöèè Óêðàèíû ÷àñòè ïåðâîé, äîïîëíåíèè åå íîâîé ÷àñòüþ è äî-
ïîëíåíèè íîâûì ïóíêòîì ñòàòüè 108 Êîíñòèòóöèè Óêðàèíû ìîãóò ïðè-
âåñòè ê îãðàíè÷åíèþ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, ëèêâèäàöèè 
íåçàâèñèìîñòè è ê íàðóøåíèþ òåððèòîðèàëüíîé öåëîñòíîñòè Óêðàèíû, 
÷òî íå ñîîòâåòñòâóåò òðåáîâàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòèòóöèè 
Óêðàèíû.

4.5. Çàêîíîïðîåêòîì ïðåäëàãàåòñÿ èç ñòàòüè 105 Êîíñòèòóöèè Óêðàèíû 
èñêëþ÷èòü ÷àñòü âòîðóþ, ñîãëàñíî êîòîðîé «çà ïîñÿãàòåëüñòâî íà ÷åñòü è 
äîñòîèíñòâî Ïðåçèäåíòà Óêðàèíû âèíîâíûå ëèöà ïðèâëåêàþòñÿ ê îòâåòñ-
òâåííîñòè íà îñíîâàíèè çàêîíà».

Ïî Êîíñòèòóöèè Óêðàèíû Ïðåçèäåíò Óêðàèíû ÿâëÿåòñÿ ãëàâîé ãîñó-
äàðñòâà è âûñòóïàåò îò åãî èìåíè, ïîýòîìó ïðåäîñòàâëåíèå åìó ñòàòüåé 105 
Îñíîâíîãî Çàêîíà Óêðàèíû íåïðèêîñíîâåííîñòè è ãàðàíòèé çàùèòû åãî 
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÷åñòè è äîñòîèíñòâà ÿâëÿåòñÿ íåîáõîäèìûì óñëîâèåì îñóùåñòâëåíèÿ êîí-
ñòèòóöèîííûõ ïîëíîìî÷èé ãëàâîé ãîñóäàðñòâà, âëàñòü êîòîðîìó ïðåäî-
ñòàâëÿåòñÿ íåïîñðåäñòâåííî íàðîäîì íà îáùèõ è ïðÿìûõ âûáîðàõ.

Ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû Ïðåçèäåíò Óêðàèíû ÿâëÿåòñÿ 
ãàðàíòîì ãîñóäàðñòâåííîãî ñóâåðåíèòåòà, òåððèòîðèàëüíîé öåëîñòíîñòè 
Óêðàè íû, ñîáëþäåíèÿ Êîíñòèòóöèè Óêðàèíû, ïðàâ è ñâîáîä ÷åëîâåêà è 
ãðàæäàíèíà (÷àñòü âòîðàÿ ñòàòüè 102). Óêàçàííûå ïîëîæåíèÿ îáÿçûâàþò ãëà-
âó ãîñóäàðñòâà çàùèùàòü âñåìè âîçìîæíûìè ïðàâîâûìè ñðåäñòâàìè, â ÷àñ-
òíîñòè, ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà. Ïîýòîìó îñêîðáëåíèå èëè 
êëåâåòà íà Ïðåçèäåíòà Óêðàèíû ìîãóò ðàññìàòðèâàòüñÿ íå òîëüêî êàê ïîñÿ-
ãàòåëüñòâî íà ãðàæäàíñêèå ïðàâà ëèöà, íàõîäÿùåãîñÿ íà ýòîì ïîñòó, íî è êàê 
ïðîÿâëåíèå íåóâàæåíèÿ ê Óêðàèíñêîìó ãîñóäàðñòâó è åãî íàðîäó â öåëîì.

Ñëåäîâàòåëüíî ïðåäëàãàåìûå Çàêîíîïðîåêòîì èçìåíåíèÿ îá èçúÿòèè 
÷àñòè âòîðîé ñòàòüè 105 Êîíñòèòóöèè Óêðàèíû ìîãóò ïîâëèÿòü íà îãðàíè-
÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà è ÿâëÿþòñÿ ïðîòèâîðå÷àùèìè 
òðåáîâàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû.

4.6. ×àñòüþ òðåòüåé ñòàòüè 105 Êîíñòèòóöèè Óêðàèíû îïðåäåëåíî, ÷òî 
çâàíèå Ïðåçèäåíòà Óêðàèíû îõðàíÿåòñÿ çàêîíîì è ñîõðàíÿåòñÿ çà íèì ïî-
æèçíåííî, åñëè òîëüêî îí íå áûë ñìåùåí ñ ïîñòà â ïîðÿäêå èìïè÷ìåíòà.

Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ èñêëþ÷èòü èç ÷àñòè òðåòüåé ñòàòüè 105 
Êîíñòèòóöèè Óêðàèíû ïîëîæåíèå «åñëè òîëüêî Ïðåçèäåíò Óêðàèíû íå 
áûë ñìåùåí ñ ïîñòà â ïîðÿäêå èìïè÷ìåíòà».

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî èçìåíåíèÿ ê ÷àñòè òðå-
òüåé ñòàòüè 105 Êîíñòèòóöèè Óêðàèíû íå ïðåäóñìàòðèâàþò óïðàçäíåíèå 
ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, íå íàïðàâëåíû 
íà ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé öå-
ëîñòíîñòè Óêðàèíû è ñîîòâåòñòâóþò òðåáîâàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 
Êîíñòèòóöèè Óêðàèíû.

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 157, 158, 159 
Êîíñòèòóöèè Óêðàèíû, ñòàòüÿìè 51, 63, 66, 67, 69 Çàêîíà Óêðàèíû «Î Êîí-
ñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

п р и ш е л  к  з а к л ю ч е н и ю:п р и ш е л  к  з а к л ю ч е н и ю:

1. Ïðèçíàòü ñîîòâåòñòâóþùèì òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòó-
öèè Óêðàèíû çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàè-
íû (îòíîñèòåëüíî ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ äîëæíîñ-
òíûõ ëèö) (ðååñòð. ¹3251 îò 3 îêòÿáðÿ 2008 ãîäà), êîòîðûì ïðåäëàãàåòñÿ:

«1. Â ñòàòüå 80:
÷àñòü ïåðâóþ èñêëþ÷èòü;
÷àñòü òðåòüþ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«íàðîäíûé äåïóòàò Óêðàèíû íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé 

Ðàäû Óêðàèíû çàäåðæàí èëè àðåñòîâàí äî âñòóïëåíèÿ â ñèëó îáâèíèòåëü-
íîãî ïðèãîâîðà ñóäà â îòíîøåíèè åãî».

2. Â ñòàòüå 105:
â ÷àñòè òðåòüåé ñëîâà «åñëè òîëüêî Ïðåçèäåíò Óêðàèíû íå áûë ñìåùåí 

ñ ïîñòà â ïîðÿäêå èìïè÷ìåíòà» èñêëþ÷èòü».
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2. Ïðèçíàòü íå ñîîòâåòñòâóþùèì òðåáîâàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 
Êîíñòèòóöèè Óêðàèíû çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòè-
òóöèþ Óêðàèíû (îòíîñèòåëüíî ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îòäå-
ëüíûõ äîëæíîñòíûõ ëèö) (ðååñòð. ¹3251 îò 3 îêòÿáðÿ 2008 ãîäà), êîòîðûì 
ïðåäëàãàåòñÿ:

«1. Â ñòàòüå 80:
â ÷àñòè âòîðîé ñëîâà «çà èñêëþ÷åíèåì îòâåòñòâåííîñòè çà îñêîðáëåíèå 

èëè êëåâåòó» èñêëþ÷èòü;

2. Â ñòàòüå 105:
÷àñòè ïåðâóþ è âòîðóþ èñêëþ÷èòü;
äîïîëíèòü íîâîé ÷àñòüþ ñëåäóþùåãî ñîäåðæàíèÿ: 
«Ïðåçèäåíò Óêðàèíû íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé Ðàäû Óê-

ðàèíû çàäåðæàí èëè àðåñòîâàí äî âñòóïëåíèÿ â ñèëó îáâèíèòåëüíîãî ïðè-
ãîâîðà ñóäà â îòíîøåíèè åãî».

3. Â ñòàòüå 108:
ïîñëå ïóíêòà 2 äîáàâèòü ïóíêò 3 ñëåäóþùåãî ñîäåðæàíèÿ: 
«3) âñòóïëåíèå â ñèëó îáâèíèòåëüíîãî ïðèãîâîðà ñóäà â îòíîøåíèè 

åãî».
Â ñâÿçè ñ ýòèì ïóíêòû 3–4 ñ÷èòàòü ñîîòâåòñòâåííî ïóíêòàìè 4–5».

3. Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó î äà÷å çà-
êëþ÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñ-
òèòóöèþ Óêðàèíû (îòíîñèòåëüíî ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ îò-
äåëüíûõ äîëæíîñòíûõ ëèö) (ðååñòð. ¹3251 îò 3 îêòÿáðÿ 2008 ãîäà) òðåáî-
âàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû ïî îáðàùåíèþ Âåðõîâíîé 
Ðàäû Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì ê èñïîëíåíèþ, îêîí÷àòåëüíûì è 
íå ìîæåò áûòü îáæàëîâàíî.

Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâà-
íèþ â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ 
èçäàíèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Opinion of the Constitutional Court of Ukraine No.1-v/2010 
dated April 1, 2010 in the case upon the appeal of the Verkhovna Rada of Ukraine for 
providing opinion on the conformity of the draft-law on introducing amendments to 
the Constitution of Ukraine (concerning guaranteeing immunities to certain officials) 
with the provisions of Articles 157 and 158 of the Constitution of Ukraine (case on 
introducing amendments to Articles 80, 105 and 108 of the Constitution of Ukraine)

The Verkhovna Rada of Ukraine pursuant to the Resolution «On Including 
the Draft-Law on Introducing Amendments to the Constitution of Ukraine 
(on guaranteeing immunities to certain officials) on the Agenda of the Fifth 
Session of the Verkhovna Rada of Ukraine of the Sixth Convocation» and on 
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Forwarding the Draft-Law to the Constitutional Court of Ukraine» No.1645-
VI dated October 20, 2009 filed an appeal with the Constitutional Court on 
providing opinion on the conformity of the draft-law on introducing amendments 
to the Constitution of Ukraine (on guaranteeing immunities to certain officials) 
(registration No.3251 dated October 3, 2008) (hereinafter referred to as «the 
Draft-law») with the provisions of Articles 157 and 158 of the Constitution.

According to Article 85.1.1 of the Constitution the authority of the Verkhovna 
Rada of Ukraine includes: «introducing amendments to the Constitution of 
Ukraine within the limits and under the procedure specified in Chapter XIII of 
this Constitution». Requirements on introducing amendments are particularly 
set forth in Articles 157 and 158 of the Constitution.

According to Article 158 of the Constitution the draft-law on introducing 
amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of 
Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no 
sooner than one year from the day of the adoption of the decision on this draft-law 
(Article 158.1); within the term of its authority, the Verkhovna Rada of Ukraine shall 
not amend twice the same provisions of the Constitution (Article 158.2).

Having analysed the Draft-law and the draft-law on introducing amendments 
to the Constitution (on restriction of deputy’s immunities) (registration No.1375 
dated January 18, 2008) (hereinafter referred to as «the Draft-law No.1375») 
considered by the Verkhovna Rada of Ukraine of the Sixth Convocation and not 
adopted, the Constitutional Court of Ukraine concluded that the amendments 
proposed to the Fundamental Law by the above-mentioned Draft-laws differ 
substantially as to their matter and scope.

Hence, the Verkhovna Rada of Ukraine of the Sixth Convocation has not 
considered the Draft-law and has not amended Articles 80, 105 and 108 of the 
Constitution.

Thereby the Draft-law is in line with Article 158 of the Constitution.
The Constitution of Ukraine shall not be amended in conditions of martial 

law or a state of emergency (Article 157.2 of the Fundamental Law).
At the delivery of the opinion there is no martial law or a state of emergency in 

Ukraine, thus in this part the Draft-law meets the requirements of Article 157.2 
of the Constitution.

Having examined whether the Draft-law contains provisions that envisage 
the abolition or restriction of human and citizen’s rights and freedoms, or those 
which are oriented toward the liquidation of the independence or violation of 
the territorial indivisibility of Ukraine (Article 157.1 of the Constitution), the 
Constitutional Court of Ukraine proceeded from the relevant evaluation of each 
provision.

The Draft-law proposes to remove Article 80.1, that guarantees deputy’s 
immunity to People’s Deputies of Ukraine, from the current wording of the 
Constitution.

The Constitutional Court considers that Article 80.1 of the Fundamental 
Law contains general provision concerning guaranteeing deputy’s immunity. 
The scope of immunity of the People Deputy’s of Ukraine is determined in 
Articles 80.2 (deputy’s indemnity) and 80.3 (deputy’s immunity). 

In accordance with the legal position of the Constitutional Court of Ukraine 
stated in its Opinion No.1-v/2000 dated June 27, 2000 such amendments fall only 
within the special status of People’s Deputies of Ukraine and do not affect the 
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matter of human and citizen’s rights and freedoms prescribed in the Constitution 
(their abolition or restriction).

The Constitutional Court considered the Draft-law No.1375, which proposed 
the new wording of Article 80 of the Constitution by leaving the current wording 
of Article 80.2 and removing Articles 80.1 and 80.3 and concluded that the above-
mentioned wording of Article 80 of the Constitution does not assume abolition 
or restriction of human and citizen’s rights and freedoms (Opinion of the 
Constitutional Court of Ukraine No.2-v/2008 dated September 10, 2008).

Thus, the Constitutional Court of Ukraine considers that elimination of 
Article 80.1 of the Constitution does not envisage the abolition or restriction of 
human and citizen’s rights and freedoms and is not oriented toward liquidation of 
independence or violation of the territorial indivisibility of Ukraine and does not 
contravene Article 157.1 of the Constitution.

Article 80.2 stipulates that People’s Deputies of Ukraine are not legally liable 
for the results of voting or for statements made in Parliament and in its bodies, 
with the exception of liability for insult or defamation.

The Draft-law suggests to remove the disposition «with the exception of 
liability for insult or defamation» from Article 80.2 that in fact shall provide 
liability exemption of People’s Deputies of Ukraine for statements that contain 
insult or defamation in Parliament and its bodies.

Hence, removal of the disposition «with the exception of liability for insult or 
defamation» from Article 80.2, as the Draft-law proffers, shall result in restriction 
of the existing rights of the citizens to respect of dignity, judicial protection of 
the right to rectify incorrect information about himself or herself and members 
of his or her family, and of the right to demand that any type of information be 
expunged, and also the right to compensation for material and moral damages 
inflicted by the collection, storage, use and dissemination of such incorrect 
information (Articles 28.1 and 32.4 of the Constitution).

Consequently, removal of the disposition «with the exception of liability for 
insult or defamation» from Article 80.2 restricts human and citizen’s rights and 
freedoms and contravenes Article 157.1 of the Constitution.

According to Article 80.3 of the Constitution People’s Deputies of Ukraine 
shall not be held criminally liable, detained or arrested without the consent of 
the Verkhovna Rada of Ukraine. The Draft-law suggests the following wording 
of Article 80.3: «People’s Deputy of Ukraine shall not be detained or arrested 
without the consent of the Verkhovna Rada of Ukraine before the guilty verdict 
against him or her enters into force».

The Constitutional Court has examined similar amendments to Article 80.3 
of the Fundamental Law and concluded that restriction of deputy’s immunity 
shall not be regarded as restriction of human and citizen’s rights and freedoms 
(Opinion No.3-v/2000 dated December 5, 2000).

Therefore the proposed amendments to Article 80.3 do not provide for abolition 
or restriction of human and citizen’s rights and freedoms and are not oriented 
toward liquidation of independence or violation of the territorial indivisibility of 
Ukraine and do not contravene Article 157.1 of the Constitution.

It should be mentioned that the word combination «before the guilty verdict 
against him or her enters into legal force» is used in the Fundamental Law 
(Articles 81.2.2, 81.5, and 126.5.6), and the Draft-law uses the following wording 
«before the guilty verdict becomes effective».
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The Draft-law suggests to remove Article 105.1 from the Constitution 
according to which the President of Ukraine enjoys the right of immunity during 
the term of authority and to supplement it with the new part: «The President of 
Ukraine shall not be detained or arrested without the consent of the Verkhovna 
Rada of Ukraine before the guilty verdict against him or her enters into force» 
and to add paragraph 3 after paragraph 2 in Article 108 of the Constitution of 
Ukraine of the following wording: «entry into force of the guilty verdict against 
him or her».

Analysis of the amendments to Articles 105 and 108, proposed by the People’s 
Deputies of Ukraine testifies that there is no consistency and system approach in 
resolving the issue on interconnection of the abovementioned amendments with 
the other provisions of the Constitution in effect.

The President of Ukraine is the guarantor of state sovereignty and territorial 
indivisibility of Ukraine, the observance of the Constitution of Ukraine and human 
and citizen’s rights and freedoms (Article 102.2 of the Fundamental Law).

Pursuant to Article 106.2 of the Fundamental Law the President of Ukraine 
shall not transfer his or her powers to other persons or bodies. Under Article 112 
in the event of the pre-term termination of authority of the President of Ukraine 
in accordance with Articles 108, 109, 110 and 111 of this Constitution, the 
execution of duties of the President of Ukraine, for the period pending the 
elections and the assumption of office of the new President of Ukraine, shall 
be vested in the Chairperson of the Verkhovna Rada of Ukraine. Consequently 
the effective Constitution does not provide possibility to any person to act as the 
President of Ukraine if he or she is not in position to fulfil his or her duties (in 
particular, if detained or arrested). Such opportunity is neither proffered by the 
proposed amendments to the Constitution.

In addition, in construing the provisions of Article 111.1 of the Constitution, 
the Constitutional Court mentioned that the constitutional procedure of 
investigation and examination of the case on removal of the President from 
the post in case of impeachment is performed without institution of criminal 
proceedings against him or her (item 1.2 of the resolution part of the Decision 
No.19-rp/2003 dated December 10, 2003). The Draft-law contains no provisions 
on amending Article 111 of the Fundamental Law.

Hereby, the proposed amendments on exclusion of Article 105.1, supplementing 
it with a new paragraph as well as supplementing Article 108 of the Constitution 
with a new item may result in abolition or restriction of human and citizen’s rights 
and freedoms, and liquidation of the independence or violation of the territorial 
indivisibility of Ukraine that contravenes the provisions of Article 157.1 of the 
Constitution.

The Draft-law suggests to remove Article 105.2 of the Constitution, according 
which: «persons guilty of offending the honour and dignity of the President of 
Ukraine are brought to responsibility on the basis of the law».

Under the Constitution the President of Ukraine is the Head of State and acts 
in its name, therefore granting immunities and guaranteeing the honour and dignity 
to him or her pursuant to Article 105 is an indispensable condition for performing 
the constitutional obligations by the head of state who is empowered directly by the 
citizens of Ukraine on the basis of universal, equal and direct elections.

According to the Fundamental Law the President of Ukraine is the guarantor 
of state sovereignty and territorial indivisibility of Ukraine, the observance of the 
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Constitution of Ukraine and human and citizen’s rights and freedoms (Article 102.2). 
The aforementioned provisions oblige the head of state to protect, in particular, 
human and citizen’s rights and freedoms by all possible lawful means. Hence 
offending the honour and dignity of the President of Ukraine shall be regarded not 
only as an encroachment on civil rights of a person holding the position but also as 
a display of contempt of the Ukrainian State and its nation as a whole.

Thus, the amendments suggested by the Draft-law concerning removal of 
Article 105.2 of the Constitution may affect the restriction of human and citizen’s 
rights and freedoms and contravene the provisions prescribed in Article 157.1 of 
the Constitution.

Article 105.3 of the Constitution stipulates that the title of President of 
Ukraine is protected by law and is reserved for the President for his/her lifetime, 
unless removed from office by the procedure of impeachment.

The Draft-law suggests to remove the wording «unless removed from office by 
the procedure of impeachment» from Article 105.3.

The Constitutional Court of Ukraine presumes that alternations to Article 105.3 
do not assume abolition or restriction of human and citizen’s rights and freedoms 
and are not oriented toward liquidation of independence or violation of the territorial 
indivisibility of Ukraine and do not contravene Article 157.1 of the Constitution.

Thus, the Constitutional Court held:
1. To recognise the Draft-law on introducing amendments to the Constitution 

of Ukraine (on guaranteeing immunities to certain officials) (registration No.3251 
dated October 3, 2008) as conforming with the provisions of Articles 157 and 158 
of the Constitution of Ukraine, according to which:

«1. Article 80.1 shall be removed;
Article 80.3 shall be stated in the following wording: 
«People’s Deputy of Ukraine shall not be detained or arrested without the 

consent of the Verkhovna Rada of Ukraine before the guilty verdict against him 
or her enters into force».

2. The wording «unless the President of Ukraine has been removed from office 
by the procedure of impeachment» shall be removed from Article 105.3».

2. To recognise the Draft-law on introducing amendments to the Constitution 
of Ukraine (on guaranteeing immunities to certain officials) (registration No.3251 
dated October 3, 2008) as non-conforming with the provisions of Articles 157 
and 158 of the Constitution of Ukraine according to which:

«1. In the Article 80.2 the following wording: «with the exception of liability 
for insult or defamation» shall be removed;

2. Articles 105.1 and 105.2 shall be removed.
Article 105 shall be supplemented with new part in the following wording:
«The President of Ukraine shall not be detained or arrested without the 

consent of the Verkhovna Rada of Ukraine before the guilty verdict against him 
or her enters into force».

3. Article 108 after paragraph 2 shall be appended with paragraph 3 in the 
following wording:

«3) entry into force of the guilty verdict against him or her».
With regard to this, paragraphs 3–4 shall be paragraphs 4–5 accordingly».
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

ÂÈÑÍÎÂÎÊ
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà çâåðíåííÿì Âåðõîâíî¿ Ðàäè Óêðà¿íè ïðî íàäàííÿ âèñíîâêó
ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
(ùîäî ñòðîê³â ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ 

ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ ãîë³â)
âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè

(ñïðàâà ïðî âíåñåííÿ çì³í äî ñòàòåé 136, 141 Êîíñòèòóö³¿ Óêðà¿íè)

м.  К и ї в Ñïðàâà ¹1-37/2010
17 червня 2010 року
№2-в/2010 

 
Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þðiÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðãiÿ Ëåîíiäîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — äîïîâ³äà÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, 
Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà  
Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Îâ÷àðåíêà Â’ÿ÷åñëàâà 
Àíäð³ éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, 
Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó ïðî íàäàííÿ âèñíîâêó ùîäî 
â³äïîâ³äíîñò³ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî 
ñòðîê³â ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöå-
âèõ ðàä òà ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) (ðåºñòð. ¹4177 â³ä 3 áåðåçíÿ 
2010 ðîêó) âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòò³ 159 Êîíñòèòóö³¿ Óêðà¿íè 
ñòàëî çâåðíåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè çã³äíî ç Ïîñòàíîâîþ «Ïðî âêëþ÷åííÿ 
äî ïîðÿäêó äåííîãî øîñòî¿ ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ çà-
êîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ñòðîê³â ïîâíîâà-
æåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ‚ 
ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) ³ ïðî éîãî íàïðàâëåííÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà-
¿íè» â³ä 1 êâ³òíÿ 2010 ðîêó ¹2002-V² äëÿ íàäàííÿ âèñíîâêó ùîäî â³äïîâ³äíîñò³ 
çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ñòðîê³â ïîâíî-
âàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ‚ 
ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè º íåîáõ³äí³ñòü íàäàííÿ Êîíñòèòóö³é-
íèì Ñóäîì Óêðà¿íè âèñíîâêó ùîäî â³äïîâ³äíîñò³ çàçíà÷åíîãî çàêîíîïðî-
åêòó âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ãîëîâ³íà À.Ñ. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Âåðõîâíà Ðàäà Óêðà¿íè â³äïîâ³äíî äî Ïîñòàíîâè «Ïðî âêëþ÷åííÿ äî 
ïîðÿäêó äåííîãî øîñòî¿ ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ 
çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ñòðîê³â 
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ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöåâèõ ðàä 
òà ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) ³ ïðî éîãî íàïðàâëåííÿ äî Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè» â³ä 1 êâ³òíÿ 2010 ðîêó ¹2002-V² (Ãîëîñ Óêðà¿íè‚ 
2010 ð.‚ 7 êâ³òíÿ) (äàë³ — Ïîñòàíîâà) çâåðíóëàñÿ äî Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè ç êëîïîòàííÿì äàòè âèñíîâîê ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó 
ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ñòðîê³â ïîâíîâàæåíü 
Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ‚ 
ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) (äàë³ — Çàêîíîïðîåêò) âèìîãàì ñòàòåé 157 ³ 158 
Êîíñòèòóö³¿ Óêðà¿íè.

Ó Çàêîíîïðîåêò³ çàïðîïîíîâàíî çì³íè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 136‚ 
÷àñòèí ïåðøî¿‚ äðóãî¿ ñòàòò³ 141 Îñíîâíîãî Çàêîíó Óêðà¿íè (ðîçä³ë ²)‚ ïå-
ðåäáà÷åíî ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ (ðîçä³ë ²²).

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà çâåðíåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè âè-
ñëîâèëè íàóêîâö³ Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ-
÷åíêà‚ Ëüâ³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ ²âàíà Ôðàíêà‚ ×åðí³-
âåöüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Þð³ÿ Ôåäüêîâè÷à, Íàö³îíàëüíî¿ 
þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî‚ ²íñòèòóòó äåðæàâè ³ 
ïðàâà ³ì. Â.Ì. Êîðåöüêîãî ÍÀÍ Óêðà¿íè‚ Íàóêîâî-äîñë³äíîãî ³íñòèòóòó äåð-
æàâíîãî áóä³âíèöòâà òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÍÀÏðÍ Óêðà¿íè.

3. Â³äïîâ³äíî äî ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿-
íè äî ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè íàëåæèòü âíåñåííÿ çì³í äî 
Êîíñòèòóö³¿ Óêðà¿íè â ìåæàõ ³ ïîðÿäêó, ïåðåäáà÷åíèõ ðîçä³ëîì Õ²²² Êîí-
ñòèòóö³¿ Óêðà¿íè. 

Çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ðîçãëÿäàºòüñÿ 
Âåðõîâíîþ Ðàäîþ Óêðà¿íè çà íàÿâíîñò³ âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó âèìîãàì ñòàòåé 157 ³ 158 ö³º¿ 
Êîíñòèòóö³¿ (ñòàòòÿ 159 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Êîíñòèòóö³ÿ Óêðà¿íè íå ìîæå áóòè çì³íåíà, ÿêùî çì³íè ïåðåäáà÷àþòü 
ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà àáî ÿêùî 
âîíè ñïðÿìîâàí³ íà ë³êâ³äàö³þ íåçàëåæíîñò³ ÷è íà ïîðóøåííÿ òåðèòîð³-
àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè‚ à òàêîæ â óìîâàõ âîºííîãî àáî íàäçâè÷àéíîãî 
ñòàíó (ñòàòòÿ 157 Îñíîâíîãî Çàêîíó Óêðà¿íè). 

Ó ñòàòò³ 158 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷åíî, ùî çàêîíîïðîåêò ïðî âíå-
ñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, ÿêèé ðîçãëÿäàâñÿ Âåðõîâíîþ Ðàäîþ 
Óêðà¿íè, ³ çàêîí íå áóâ ïðèéíÿòèé, ìîæå áóòè ïîäàíèé äî Âåðõîâíî¿ Ðàäè 
Óêðà¿íè íå ðàí³øå í³æ ÷åðåç ð³ê ç äíÿ ïðèéíÿòòÿ ð³øåííÿ ùîäî öüîãî çà-
êîíîïðîåêòó; Âåðõîâíà Ðàäà Óêðà¿íè ïðîòÿãîì ñòðîêó ñâî¿õ ïîâíîâàæåíü 
íå ìîæå äâ³÷³ çì³íþâàòè îäí³ é ò³ ñàì³ ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿íè.

4. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïèòàííÿ, ïîðóøåí³ ó çâåð-
íåíí³ Âåðõîâíî¿ Ðàäè Óêðà¿íè‚ âèõîäèòü ç òàêîãî.

4.1. Ç Ïîñòàíîâè âáà÷àºòüñÿ, ùî íà øîñò³é ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿-
íè øîñòîãî ñêëèêàííÿ ïðèéíÿòî ð³øåííÿ ïðî íàïðàâëåííÿ Çàêîíîïðî-
åêòó äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè äëÿ íàäàííÿ âèñíîâêó ùîäî éîãî 
â³äïîâ³äíîñò³ âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè (ïóíêò 2).
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Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº‚ ùî Çàêîíîïðîåêò íà ïðåäìåò 
â³äïîâ³äíîñò³ ñòàòòÿì 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè ðîçãëÿäàºòüñÿ íèì 
âïåðøå.

Â³äïîâ³äíî äî ïóíêòó 3 Ïîñòàíîâè ïèòàííÿ ùîäî ïðèéíÿòòÿ Çàêîíî-
ïðîåêòó âêëþ÷åíî äî ïîðÿäêó äåííîãî íàñòóïíî¿ ÷åðãîâî¿ (ñüîìî¿) ñåñ³¿ 
Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ, ùî ñâ³ä÷èòü ïðî òå, ùî Âåð-
õîâíà Ðàäà Óêðà¿íè øîñòîãî ñêëèêàííÿ íå çì³íþâàëà ïîëîæåííÿ ÷àñòèíè 
ïåðøî¿ ñòàòò³ 136, ÷àñòèí ïåðøî¿‚ äðóãî¿ ñòàòò³ 141 Êîíñòèòóö³¿ Óêðà¿íè.

Òàêèì ÷èíîì‚ Çàêîíîïðîåêò â ö³é ÷àñòèí³ â³äïîâ³äàº âèìîãàì ñòàòò³ 158 
Êîíñòèòóö³¿ Óêðà¿íè.

4.2. Ó Çàêîíîïðîåêò³ ÷àñòèíó ïåðøó ñòàòò³ 136 Êîíñòèòóö³¿ Óêðà¿íè 
ïðîïîíóºòüñÿ âèêëàñòè â òàê³é ðåäàêö³¿:

«Ïðåäñòàâíèöüêèì îðãàíîì Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì º Âåðõîâíà 
Ðàäà Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ äåïóòàòè ÿêî¿ îáèðàþòüñÿ íà îñíîâ³ 
çàãàëüíîãî‚ ð³âíîãî‚ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëîñó-
âàííÿ. Ñòðîê ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ 
äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ‚ ñòàíîâèòü ï’ÿòü ðîê³â».

Çì³íàìè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 136 Êîíñòèòóö³¿ Óêðà¿íè ïðîïî-
íóºòüñÿ âñòàíîâèòè êîíñòèòóö³éí³ çàñàäè âèáîð³â òà ï’ÿòèð³÷íèé ñòðîê 
ïîâíî âàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì. 

4.3. Ó Çàêîíîïðîåêò³ ÷àñòèíè ïåðøó‚ äðóãó ñòàòò³ 141 Êîíñòèòóö³¿ Óêðà¿-
íè ïðîïîíóºòüñÿ âèêëàñòè â òàê³é ðåäàêö³¿:

«Äî ñêëàäó ñ³ëüñüêî¿‚ ñåëèùíî¿‚ ì³ñüêî¿‚ ðàéîííî¿‚ îáëàñíî¿ ðàäè âõîäÿòü 
äåïóòàòè‚ ÿê³ îáèðàþòüñÿ æèòåëÿìè ñåëà‚ ñåëèùà‚ ì³ñòà‚ ðàéîíó‚ îáëàñò³ íà 
îñíîâ³ çàãàëüíîãî‚ ð³âíîãî‚ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëî-
ñóâàííÿ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêî¿‚ ñåëèùíî¿‚ ì³ñüêî¿‚ ðàéîííî¿‚ îáëàñíî¿ 
ðàäè‚ äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ‚ ñòàíîâèòü ï’ÿòü ðîê³â.

Òåðèòîð³àëüí³ ãðîìàäè íà îñíîâ³ çàãàëüíîãî‚ ð³âíîãî‚ ïðÿìîãî âèáîð-
÷îãî ïðàâà îáèðàþòü øëÿõîì òàºìíîãî ãîëîñóâàííÿ â³äïîâ³äíî ñ³ëüñüêîãî‚ 
ñåëèùíîãî‚ ì³ñüêîãî ãîëîâó‚ ÿêèé î÷îëþº âèêîíàâ÷èé îðãàí ðàäè òà ãîëî-
âóº íà ¿¿ çàñ³äàííÿõ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêîãî‚ ñåëèùíîãî‚ ì³ñüêîãî 
ãîëîâè‚ îáðàíîãî íà ÷åðãîâèõ âèáîðàõ‚ ñòàíîâèòü ï’ÿòü ðîê³â».

Çì³íàìè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 141 Êîíñòèòóö³¿ Óêðà¿íè ïðîïîíóºòü-
ñÿ âñòàíîâèòè çàì³ñòü ³ñíóþ÷îãî ï’ÿòèð³÷íîãî ñòðîêó ïîâíîâàæåíü äåïó-
òàò³â ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ, ðàéîííèõ, îáëàñíèõ ðàä ï’ÿòèð³÷íèé 
ñòðîê ïîâíîâàæåíü çàçíà÷åíèõ ðàä, à çì³íàìè äî ÷àñòèíè äðóãî¿ ö³º¿ ñòàò-
ò³ — çàì³ñòü ³ñíóþ÷îãî ÷îòèðèð³÷íîãî ñòðîêó ïîâíîâàæåíü ñ³ëüñüêîãî‚ ñå-
ëèùíîãî‚ ì³ñüêîãî ãîëîâè ï’ÿòèð³÷íèé ñòðîê éîãî ïîâíîâàæåíü.

4.4. Îö³íþþ÷è çàïðîïîíîâàí³ Çàêîíîïðîåêòîì çì³íè äî ÷èííî¿ ðå-
äàêö³¿ ÷àñòèíè ïåðøî¿ ñòàòò³ 136‚ ÷àñòèí ïåðøî¿‚ äðóãî¿ ñòàòò³ 141 Êîí-
ñòèòóö³¿ Óêðà¿íè ùîäî âñòàíîâëåííÿ ï’ÿòèð³÷íîãî ñòðîêó ïîâíîâàæåíü 
Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ñ³ëüñüêî¿‚ ñåëèùíî¿‚ ì³ñü-
êî¿‚ ðàéîííî¿‚ îáëàñíî¿ ðàäè, äåïóòàòè ÿêèõ îáðàí³ íà ÷åðãîâèõ âèáîðàõ‚ 
òà ñ³ëüñüêîãî‚ ñåëèùíîãî‚ ì³ñüêîãî ãîëîâè‚ îáðàíîãî íà ÷åðãîâèõ âèáî-
ðàõ‚ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî ó éîãî Ð³øåíí³ â³ä 
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4 ÷åðâíÿ 2009 ðîêó ¹13-ðï/2009 âèçíà÷åíî, ùî ñòðîêè ïîâíîâàæåíü óñ³õ 
ïðåäñòàâíèöüêèõ îðãàí³â ìàþòü çàãàëüíèé õàðàêòåð ³ ùî îá÷èñëåííÿ öèõ 
ñòðîê³â çä³éñíþºòüñÿ îäíàêîâî, íåçàëåæíî â³ä òîãî, íà ÷åðãîâèõ ÷è ïîçà-
÷åðãîâèõ âèáîðàõ îáðàíî ñêëàä ïðåäñòàâíèöüêîãî îðãàíó ÷è ïîñàäîâó îñî-
áó. Ó öüîìó æ ð³øåíí³ çàçíà÷åíî, ùî âèíÿòêè ç êîíñòèòóö³éíèõ ïîëîæåíü, 
ùî ïåðåäáà÷àþòü çä³éñíåííÿ ïîâíîâàæåíü ïðåäñòàâíèöüêèìè îðãàíàìè 
ïðîòÿãîì çàêð³ïëåíîãî â íèõ ñòðîêó, ìîæóòü áóòè âñòàíîâëåí³ ëèøå øëÿ-
õîì âíåñåííÿ â³äïîâ³äíèõ çì³í äî Îñíîâíîãî Çàêîíó Óêðà¿íè. Òîìó âíå-
ñåííÿ Çàêîíîïðîåêòîì çì³í äî ïîðÿäêó îá÷èñëåííÿ ñòðîê³â ïîâíîâàæåíü 
ïðåäñòàâíèöüêèõ îðãàí³â ÷è ïîñàäîâî¿ îñîáè çàëåæíî â³ä âèäó ïðîâåäåííÿ 
ì³ñöåâèõ âèáîð³â (÷åðãîâ³, ïîçà÷åðãîâ³, ïîâòîðí³, ïðîì³æí³ àáî ïåðø³) ö³ë-
êîì óçãîäæóºòüñÿ ç íàâåäåíèìè ïðàâîâèìè ïîçèö³ÿìè.

Îòæå, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî Çàêîíîïðîåêò ó ö³é 
÷àñòèí³ â³äïîâ³äàº âèìîãàì ñòàòò³ 157 Îñíîâíîãî Çàêîíó Óêðà¿íè.

4.5. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè òàêîæ âèçíà÷èâ, ùî çàïðîïîíîâàí³ â 
Çàêîíîïðîåêò³ çì³íè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 136, ÷àñòèí ïåðøî¿, äðóãî¿ 
ñòàòò³ 141 Êîíñòèòóö³¿ Óêðà¿íè íå ñïðÿìîâàí³ íà ë³êâ³äàö³þ íåçàëåæíîñò³ 
÷è íà ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè. Íà ìîìåíò íàäàííÿ 
âèñíîâêó â äåðæàâ³ íå ââåäåíî âîºííîãî àáî íàäçâè÷àéíîãî ñòàíó.

Òàêèì ÷èíîì‚ Çàêîíîïðîåêò â ö³é ÷àñòèí³ â³äïîâ³äàº âèìîãàì ñòàòò³ 157 
Êîíñòèòóö³¿ Óêðà¿íè.

5. Êð³ì òîãî‚ Çàêîíîïðîåêò ì³ñòèòü ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ 
òàêîãî çì³ñòó:

«²². Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ
1. Öåé Çàêîí íàáèðàº ÷èííîñò³ ç äíÿ éîãî îïóáë³êóâàííÿ.
2. Ä³ÿ ÷àñòèíè ïåðøî¿ ñòàòò³ 136‚ ÷àñòèí ïåðøî¿ ³ äðóãî¿ ñòàòò³ 141 Êîíñòè-

òóö³¿ Óêðà¿íè â ðåäàêö³¿ öüîãî Çàêîíó ïîøèðþºòüñÿ íà äåïóòàò³â Âåðõîâíî¿ 
Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ‚ ðàéîííèõ 
ó ì³ñò³ (ó ðàç³ ¿õ ñòâîðåííÿ)‚ ðàéîííèõ‚ îáëàñíèõ ðàä‚ ñ³ëüñüêèõ‚ ñåëèùíèõ‚ 
ì³ñüêèõ ãîë³â‚ îáðàíèõ íà ÷åðãîâèõ âèáîðàõ 26 áåðåçíÿ 2006 ðîêó.

3. Ïîâíîâàæåííÿ ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ‚ ðàéîííèõ ó ì³ñò³ (ó ðàç³ 
¿õ ñòâîðåííÿ)‚ ðàéîííèõ‚ îáëàñíèõ ðàä‚ äåïóòàòè ÿêèõ îáðàí³ íà ÷åðãîâèõ 
âèáîðàõ 26 áåðåçíÿ 2006 ðîêó‚ à òàêîæ íà ïîçà÷åðãîâèõ‚ ïåðøèõ‚ ïîâòîð-
íèõ òà ïðîì³æíèõ âèáîðàõ ó ïåð³îä â³ä áåðåçíÿ 2006 ðîêó äî äíÿ ïðîâåäåí-
íÿ ÷åðãîâèõ âèáîð³â 27 áåðåçíÿ 2011 ðîêó‚ ïðèïèíÿþòüñÿ â äåíü â³äêðèò-
òÿ ïåðøî¿ ñåñ³¿ â³äïîâ³äíî¿ ðàäè‚ îáðàíî¿ íà ÷åðãîâèõ âèáîðàõ 27 áåðåçíÿ 
2011 ðîêó‚ êð³ì âèïàäê³â äîñòðîêîâîãî ïðèïèíåííÿ ¿õ ïîâíîâàæåíü â³äïî-
â³äíî äî çàêîíó.

4. Ïîâíîâàæåííÿ ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ ãîë³â‚ îáðàíèõ íà ÷åð-
ãîâèõ âèáîðàõ 26 áåðåçíÿ 2006 ðîêó‚ à òàêîæ íà ïîçà÷åðãîâèõ‚ ïåðøèõ òà 
ïîâòîðíèõ âèáîðàõ ó ïåð³îä â³ä áåðåçíÿ 2006 ðîêó äî äíÿ ïðîâåäåííÿ ÷åð-
ãîâèõ âèáîð³â 27 áåðåçíÿ 2011 ðîêó‚ ïðèïèíÿþòüñÿ â ìîìåíò âñòóïó íà öþ 
ïîñàäó ³íøî¿ îñîáè‚ îáðàíî¿ íà ÷åðãîâèõ âèáîðàõ 27 áåðåçíÿ 2011 ðîêó‚ 
êð³ì âèïàäê³â äîñòðîêîâîãî ïðèïèíåííÿ ¿õ ïîâíîâàæåíü â³äïîâ³äíî äî 
çàêîíó». 
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Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïèòàííÿ ùîäî â³äïîâ³äíîñò³ 
ðîçä³ëó ²² «Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ» Çàêîíîïðîåêòó âèìîãàì 
ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè, âèõîäèòü ç òàêîãî.

Ïóíêò 1 ðîçä³ëó ²² Çàêîíîïðîåêòó âñòàíîâëþº ïîðÿäîê íàáðàííÿ íèì 
÷èííîñò³ ³ º éîãî íåâ³ä’ºìíîþ ÷àñòèíîþ, òîìó º òàêèì, ùî â³äïîâ³äàº âè-
ìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ç³ çì³ñòó ïóíêò³â 2, 3, 4 ðîçä³ëó ²² «Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåí-
íÿ» Çàêîíîïðîåêòó âáà÷àºòüñÿ, ùî çàêîíîäàâåöü âèçíà÷àº ºäèíó äàòó ïðî-
âåäåííÿ ãîëîñóâàííÿ íà ÷åðãîâèõ âèáîðàõ ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ, 
ðàéîííèõ ó ì³ñò³ (ó ðàç³ ¿õ ñòâîðåííÿ), ðàéîííèõ, îáëàñíèõ ðàä òà ñ³ëü-
ñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â — 27 áåðåçíÿ 2011 ðîêó ³ çàãàëüíèé ïîðÿ-
äîê ïðèïèíåííÿ ïîâíîâàæåíü ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ, ðàéîííèõ ó 
ì³ñò³ (ó ðàç³ ¿õ ñòâîðåííÿ), ðàéîííèõ, îáëàñíèõ ðàä òà ñ³ëüñüêèõ, ñåëèùíèõ, 
ì³ñüêèõ ãîë³â, îáðàíèõ íà ÷åðãîâèõ âèáîðàõ 26 áåðåçíÿ 2006 ðîêó, à òàêîæ 
íà ïîçà÷åðãîâèõ, ïåðøèõ, ïîâòîðíèõ òà ïðîì³æíèõ âèáîðàõ ó ïåð³îä â³ä áå-
ðåçíÿ 2006 ðîêó äî äíÿ ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â 27 áåðåçíÿ 2011 ðîêó.

Îòæå, çàêîíîäàâåöü, âñòàíîâëþþ÷è ðåãóëþâàííÿ ïóíêòàìè 2, 3, 4 ðîç-
ä³ëó ²² «Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ» Çàêîíîïðîåêòó ïðàâîâ³äíîñèí 
ó ñôåð³ ïðèïèíåííÿ ïîâíîâàæåíü ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â, âè-
õîäèòü ³ç ï’ÿòèð³÷íîãî ñòðîêó ¿õ ïîâíîâàæåíü, ïåðåäáà÷åíèõ àáçàöîì òðå-
ò³ì ïóíêòó 2 ðîçä³ëó ² Çàêîíîïðîåêòó, õî÷à çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè 
ñòðîê ¿õ ïîâíîâàæåíü ñòàíîâèòü ÷îòèðè ðîêè (÷àñòèíà äðóãà ñòàòò³ 141).

Çã³äíî ç ïðàâîâîþ ïîçèö³ºþ, âèêëàäåíîþ Êîíñòèòóö³éíèì Ñóäîì 
Óêðà¿íè ó Ð³øåíí³ â³ä 10 ÷åðâíÿ 2009 ðîêó ¹14-ðï/2009, ñòðîêè ïðîâåäåí-
íÿ âèáîð³â º âàæëèâèì ³íñòèòóòîì ãàðàíò³¿ ðåàë³çàö³¿ âèáîð÷èõ ïðàâ ãðîìà-
äÿí, à â³äì³íà âèáîð³â äî îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÷è ïåðåíåñåí-
íÿ ñòðîê³â ¿õ ïðîâåäåííÿ ç ï³äñòàâ, íå ïåðåäáà÷åíèõ çàêîíîì, º ïîðóøåí-
íÿì öèõ ïðàâ ãðîìàäÿí (àáçàö òðåò³é ïóíêòó 5 ìîòèâóâàëüíî¿ ÷àñòèíè).

Òàêèì ÷èíîì, ïóíêòè 2, 3, 4 ðîçä³ëó ²² «Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëî-
æåííÿ» Çàêîíîïðîåêòó íå â³äïîâ³äàþòü âèìîãàì ÷àñòèíè ïåðøî¿ ñòàòò³ 157 
Êîíñòèòóö³¿ Óêðà¿íè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ðåãóëþâàííÿ çàêîíîäàâöåì ïðà-
âîâ³äíîñèí, ïîâ’ÿçàíèõ ç äàòîþ ïðîâåäåííÿ ãîëîñóâàííÿ íà âèáîðàõ îðãàí³â ³ 
ïîñàäîâèõ îñ³á ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à òàêîæ ç ïðèïèíåííÿì ¿õ ïîâíî-
âàæåíü, ìàº çä³éñíþâàòèñÿ â³äïîâ³äíî äî ïóíêòó 30 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, 
ñòàòò³ 91, ïóíêòó 20 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè ò³ëüêè ï³ñëÿ 
âíåñåííÿ çàïðîïîíîâàíèõ äî íå¿ çì³í øëÿõîì ïðèéíÿòòÿ îêðåìîãî ïðàâîâî-
ãî àêòà, à íå çàêîíîïðîåêòó, ïåðåäáà÷åíîãî ðîçä³ëîì Õ²²² «Âíåñåííÿ çì³í äî 
Êîíñòèòóö³¿ Óêðà¿íè» Îñíîâíîãî Çàêîíó Óêðà¿íè.

Êåðóþ÷èñü ñòàòòÿìè 157‚ 158‚ 159 Êîíñòèòóö³¿ Óêðà¿íè‚ ñòàòòÿìè 51, 63, 
66, 67, 69 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè

д і й ш о в   в и с н о в к у:д і й ш о в   в и с н о в к у:

1. Âèçíàòè çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
(ùîäî ñòðîê³â ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ 
ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) (ðåºñòð. ¹4177 â³ä 
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3 áåðåçíÿ 2010 ðîêó) òàêèì, ùî â³äïîâ³äàº âèìîãàì ñòàòåé 157 ³ 158 Êîí-
ñòèòóö³¿ Óêðà¿íè, ÿêèì ïðîïîíóºòüñÿ:

«². Âíåñòè äî Êîíñòèòóö³¿ Óêðà¿íè (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè‚ 
1996 ð.‚ ¹30‚ ñò.141; 2005 ð.‚ ¹2‚ ñò.44) òàê³ çì³íè:

1) ÷àñòèíó ïåðøó ñòàòò³ 136 âèêëàñòè ó òàê³é ðåäàêö³¿:
«Ïðåäñòàâíèöüêèì îðãàíîì Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì º Âåðõîâíà 

Ðàäà Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ äåïóòàòè ÿêî¿ îáèðàþòüñÿ íà îñíîâ³ 
çàãàëüíîãî‚ ð³âíîãî‚ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëîñó-
âàííÿ. Ñòðîê ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ 
äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ‚ ñòàíîâèòü ï’ÿòü ðîê³â»;

2) ÷àñòèíè ïåðøó ³ äðóãó ñòàòò³ 141 âèêëàñòè ó òàê³é ðåäàêö³¿:
«Äî ñêëàäó ñ³ëüñüêî¿‚ ñåëèùíî¿‚ ì³ñüêî¿‚ ðàéîííî¿‚ îáëàñíî¿ ðàäè âõîäÿòü 

äåïóòàòè‚ ÿê³ îáèðàþòüñÿ æèòåëÿìè ñåëà‚ ñåëèùà‚ ì³ñòà‚ ðàéîíó‚ îáëàñò³ íà 
îñíîâ³ çàãàëüíîãî‚ ð³âíîãî‚ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëî-
ñóâàííÿ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêî¿‚ ñåëèùíî¿‚ ì³ñüêî¿‚ ðàéîííî¿‚ îáëàñíî¿ 
ðàäè‚ äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ‚ ñòàíîâèòü ï’ÿòü ðîê³â.

Òåðèòîð³àëüí³ ãðîìàäè íà îñíîâ³ çàãàëüíîãî‚ ð³âíîãî‚ ïðÿìîãî âèáîð-
÷îãî ïðàâà îáèðàþòü øëÿõîì òàºìíîãî ãîëîñóâàííÿ â³äïîâ³äíî ñ³ëüñüêîãî‚ 
ñåëèùíîãî‚ ì³ñüêîãî ãîëîâó‚ ÿêèé î÷îëþº âèêîíàâ÷èé îðãàí ðàäè òà ãîëî-
âóº íà ¿¿ çàñ³äàííÿõ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêîãî‚ ñåëèùíîãî‚ ì³ñüêîãî 
ãîëîâè‚ îáðàíîãî íà ÷åðãîâèõ âèáîðàõ‚ ñòàíîâèòü ï’ÿòü ðîê³â».

²². Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ
1. Öåé Çàêîí íàáèðàº ÷èííîñò³ ç äíÿ éîãî îïóáë³êóâàííÿ».

2. Âèçíàòè ïóíêòè 2, 3, 4 ðîçä³ëó ²² «Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåí-
íÿ» çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ñòðî-
ê³â ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöåâèõ 
ðàä òà ñ³ëüñüêèõ‚ ñåëèùíèõ‚ ì³ñüêèõ ãîë³â) (ðåºñòð. ¹4177 â³ä 3 áåðåçíÿ 
2010 ðîêó) òàêèìè, ùî íå â³äïîâ³äàþòü âèìîãàì ÷àñòèíè ïåðøî¿ ñòàòò³ 157 
Êîíñòèòóö³¿ Óêðà¿íè.

3. Âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ó ñïðàâ³ çà çâåðíåííÿì Âåð-
õîâíî¿ Ðàäè Óêðà¿íè ïðî íàäàííÿ âèñíîâêó ùîäî â³äïîâ³äíîñò³ çàêîíîïðî-
åêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ñòðîê³â ïîâíîâàæåíü 
Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì‚ ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ‚ ñå-
ëèùíèõ‚ ì³ñüêèõ ãîë³â) (ðåºñòð. ¹4177 â³ä 3 áåðåçíÿ 2010 ðîêó) âèìîãàì ñòà-
òåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàííÿ‚ îñòàòî÷íèì ³ 
íå ìîæå áóòè îñêàðæåíèé.

Âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÇÀÊËÞ×ÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î äà÷å çàêëþ÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû

(îòíîñèòåëüíî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû
Àâòîíîìíîé Ðåñïóáëèêè Êðûì‚ ìåñòíûõ ñîâåòîâ è ñåëüñêèõ‚

ïîñåëêîâûõ‚ ãîðîäñêèõ ãîëîâ)
òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû

ïî îáðàùåíèþ Âåðõîâíîé Ðàäû Óêðàèíû
(äåëî î âíåñåíèè èçìåíåíèé â ñòàòüè 136, 141 Êîíñòèòóöèè Óêðàèíû)

г.  К и е в Äåëî ¹1-37/2010
17 июня 2010 года
№2-в/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — äîêëàä÷èêà, Äæóíÿ Âÿ-
÷åñëàâà Âàñèëüåâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà 
Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î äà÷å çàêëþ÷åíèÿ î ñîîòâåò-
ñòâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû 
(îòíîñèòåëüíî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïó-
áëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ) 
(ðååñòð. ¹4177 îò 3 ìàðòà 2010 ãîäà) òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòè-
òóöèè Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüåé 159 Êîíñòèòó-
öèè Óêðàèíû ñòàëî îáðàùåíèå Âåðõîâíîé Ðàäû Óêðàèíû ñîãëàñíî Ïîñòà-
íîâëåíèþ «Î âêëþ÷åíèè â ïîâåñòêó äíÿ øåñòîé ñåññèè Âåðõîâíîé Ðàäû 
Óêðàèíû øåñòîãî ñîçûâà çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîí-
ñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Àâòîíîìíîé Ðåñïóáëèêè Êðûì‚ ìåñòíûõ ñîâåòîâ è ñåëüñêèõ‚ ïîñåëêîâûõ‚ 
ãîðîäñêèõ ãîëîâ) è î åãî íàïðàâëåíèè â Êîíñòèòóöèîííûé Ñóä Óêðàèíû» 
îò 1 àïðåëÿ 2010 ãîäà ¹2002-VI äëÿ äà÷è çàêëþ÷åíèÿ î ñîîòâåòñòâèè çàêî-
íîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëü-
íî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì, 
ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ) òðåáîâàíèÿì 
ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ÿâëÿåòñÿ íåîáõîäèìîñòü äà÷è 
Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû çàêëþ÷åíèÿ î ñîîòâåòñòâèè óêàçàííî-
ãî çàêîíîïðîåêòà òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.
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Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ãîëîâèíà À.Ñ. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Âåðõîâíàÿ Ðàäà Óêðàèíû ñîãëàñíî Ïîñòàíîâëåíèþ «Î âêëþ÷åíèè â 
ïîâåñòêó äíÿ øåñòîé ñåññèè Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî ñîçûâà çà-
êîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî 
ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì‚ ìåñò-
íûõ ñîâåòîâ è ñåëüñêèõ‚ ïîñåëêîâûõ‚ ãîðîäñêèõ ãîëîâ) è î åãî íàïðàâëåíèè 
â Êîíñòèòóöèîííûé Ñóä Óêðàèíû» îò 1 àïðåëÿ 2010 ãîäà ¹2002-VI (Ãîëîñ 
Óêðàèíû, 2010 ã., 7 àïðåëÿ) (äàëåå — Ïîñòàíîâëåíèå) îáðàòèëàñü â Êîíñòè-
òóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì äàòü çàêëþ÷åíèå î ñîîòâåòñòâèè çà-
êîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî 
ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì, ìåñò-
íûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ) (äàëåå — Çàêîíîïðî-
åêò) òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Â Çàêîíîïðîåêòå ïðåäëîæåíû èçìåíåíèÿ ê ÷àñòè ïåðâîé ñòàòüè 136‚ 
÷àñòÿì ïåðâîé‚ âòîðîé ñòàòüè 141 Îñíîâíîãî Çàêîíà Óêðàèíû (ðàçäåë ²)‚ 
ïðåäóñìîòðåíû çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ (ðàçäåë ²²).

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà îáðàùåíèÿ Âåðõîâíîé Ðàäû 
Óêðàèíû èçëîæèëè íàó÷íûå ðàáîòíèêè Êèåâñêîãî íàöèîíàëüíîãî óíèâåð-
ñèòåòà èìåíè Òàðàñà Øåâ÷åíêî‚ Ëüâîâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà 
èìåíè Èâàíà Ôðàíêî‚ ×åðíîâèöêîãî íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè 
Þðèÿ Ôåäüêîâè÷à, Íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè Óêðàèíû èìå-
íè ßðîñëàâà Ìóäðîãî‚ Èíñòèòóòà ãîñóäàðñòâà è ïðàâà èì. Â.Ì. Êîðåöêîãî 
ÍÀÍ Óêðàèíû‚ Íàó÷íî-èññëåäîâàòåëüñêîãî èíñòèòóòà ãîñóäàðñòâåííîãî 
ñòðîèòåëüñòâà è ìåñòíîãî ñàìîóïðàâëåíèÿ ÍÀÏðÍ Óêðàèíû.

3. Ñîãëàñíî ïóíêòó 1 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû ê 
ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèòñÿ âíåñåíèå èçìåíåíèé 
â Êîíñòèòóöèþ Óêðàèíû â ïðåäåëàõ è ïîðÿäêå, ïðåäóñìîòðåííûõ ðàçäå-
ëîì Õ²²² Êîíñòèòóöèè Óêðàèíû.

Çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû ðàññìàò-
ðèâàåòñÿ Âåðõîâíîé Ðàäîé Óêðàèíû ïðè íàëè÷èè çàêëþ÷åíèÿ Êîíñòèòó-
öèîííîãî Ñóäà Óêðàèíû î ñîîòâåòñòâèè çàêîíîïðîåêòà òðåáîâàíèÿì ñòà-
òåé 157 è 158 äàííîé Êîíñòèòóöèè (ñòàòüÿ 159 Îñíîâíîãî Çàêîíà Óêðàèíû).

Êîíñòèòóöèÿ Óêðàèíû íå ìîæåò áûòü èçìåíåíà, åñëè èçìåíåíèÿ ïðåäóñ-
ìàòðèâàþò óïðàçäíåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäà-
íèíà èëè åñëè îíè íàïðàâëåíû íà ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðó-
øåíèå òåððèòîðèàëüíîé öåëîñòíîñòè Óêðàèíû, à òàêæå â óñëîâèÿõ âîåííîãî 
èëè ÷ðåçâû÷àéíîãî ïîëîæåíèÿ (ñòàòüÿ 157 Îñíîâíîãî Çàêîíà Óêðàèíû).

Â ñòàòüå 158 Êîíñòèòóöèè Óêðàèíû îïðåäåëåíî, ÷òî çàêîíîïðîåêò î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, êîòîðûé ðàññìàòðèâàëñÿ 
Âåðõîâíîé Ðàäîé Óêðàèíû, è çàêîí íå áûë ïðèíÿò, ìîæåò áûòü ïðåäñòàâ-
ëåí â Âåðõîâíóþ Ðàäó Óêðàèíû íå ðàíåå ÷åì ÷åðåç ãîä ñî äíÿ ïðèíÿòèÿ 
ðåøåíèÿ ïî ýòîìó çàêîíîïðîåêòó; Âåðõîâíàÿ Ðàäà Óêðàèíû â òå÷åíèå ñðî-
êà ñâîèõ ïîëíîìî÷èé íå ìîæåò äâàæäû èçìåíÿòü îäíè è òå æå ïîëîæåíèÿ 
Êîíñòèòóöèè Óêðàèíû.
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4. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ âîïðîñû, ïîäíÿòûå â îáðà-
ùåíèè Âåðõîâíîé Ðàäû Óêðàèíû, èñõîäèò èç ñëåäóþùåãî.

4.1. Èç Ïîñòàíîâëåíèÿ óñìàòðèâàåòñÿ, ÷òî íà øåñòîé ñåññèè Âåðõîâíîé 
Ðàäû Óêðàèíû øåñòîãî ñîçûâà ïðèíÿòî ðåøåíèå î íàïðàâëåíèè Çàêîíîïðî-
åêòà â Êîíñòèòóöèîííûé Ñóä Óêðàèíû äëÿ äà÷è çàêëþ÷åíèÿ î åãî ñîîòâåòñ-
òâèè òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû (ïóíêò 2).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìå÷àåò, ÷òî Çàêîíîïðîåêò íà ïðåä-
ìåò ñîîòâåòñòâèÿ ñòàòüÿì 157 è 158 Êîíñòèòóöèè Óêðàèíû ðàññìàòðèâàåò-
ñÿ èì âïåðâûå.

Ñîãëàñíî ïóíêòó 3 Ïîñòàíîâëåíèÿ âîïðîñ î ïðèíÿòèè Çàêîíîïðîåêòà 
âêëþ÷åí â ïîâåñòêó äíÿ ñëåäóþùåé î÷åðåäíîé (ñåäüìîé) ñåññèè Âåðõîâ-
íîé Ðàäû Óêðàèíû øåñòîãî ñîçûâà, ÷òî ñâèäåòåëüñòâóåò î òîì, ÷òî Âåðõîâ-
íàÿ Ðàäà Óêðàèíû øåñòîãî ñîçûâà íå èçìåíÿëà ïîëîæåíèÿ ÷àñòè ïåðâîé 
ñòàòüè 136, ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 141 Êîíñòèòóöèè Óêðàèíû.

Òàêèì îáðàçîì, Çàêîíîïðîåêò â ýòîé ÷àñòè ñîîòâåòñòâóåò òðåáîâàíèÿì 
ñòàòüè 158 Êîíñòèòóöèè Óêðàèíû.

4.2. Â Çàêîíîïðîåêòå ÷àñòü ïåðâóþ ñòàòüè 136 Êîíñòèòóöèè Óêðàèíû 
ïðåäëàãàåòñÿ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«ïðåäñòàâèòåëüíûì îðãàíîì Àâòîíîìíîé Ðåñïóáëèêè Êðûì ÿâëÿåòñÿ 
Âåðõîâíàÿ Ðàäà Àâòîíîìíîé Ðåñïóáëèêè Êðûì, äåïóòàòû êîòîðîé èçáè-
ðàþòñÿ íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èçáèðàòåëüíîãî ïðàâà ïó-
òåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé 
Ðåñïóáëèêè Êðûì, äåïóòàòû êîòîðîé èçáðàíû íà î÷åðåäíûõ âûáîðàõ, ñî-
ñòàâëÿåò ïÿòü ëåò».

Èçìåíåíèÿìè ê ÷àñòè ïåðâîé ñòàòüè 136 Êîíñòèòóöèè Óêðàèíû ïðåä-
ëàãàåòñÿ óñòàíîâèòü êîíñòèòóöèîííûå îñíîâû âûáîðîâ è ïÿòèëåòíèé ñðîê 
ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì.

4.3. Â Çàêîíîïðîåêòå ÷àñòè ïåðâóþ, âòîðóþ ñòàòüè 141 Êîíñòèòóöèè 
Óêðàèíû ïðåäëàãàåòñÿ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«â ñîñòàâ ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî 
ñîâåòà âõîäÿò äåïóòàòû, êîòîðûå èçáèðàþòñÿ æèòåëÿìè ñåëà, ïîñåëêà, ãî-
ðîäà, ðàéîíà, îáëàñòè íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èçáèðàòåëü-
íîãî ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé ñåëüñêîãî, ïî-
ñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî ñîâåòà, äåïóòàòû êîòîðîãî 
èçáðàíû íà î÷åðåäíûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò.

Òåððèòîðèàëüíûå îáùèíû íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èç-
áèðàòåëüíîãî ïðàâà èçáèðàþò ïóòåì òàéíîãî ãîëîñîâàíèÿ ñîîòâåòñòâåííî 
ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâó, êîòîðûé âîçãëàâëÿåò èñïîëíè-
òåëüíûé îðãàí ñîâåòà è ïðåäñåäàòåëüñòâóåò íà åå çàñåäàíèÿõ. Ñðîê ïîëíî-
ìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû, èçáðàííîãî íà î÷åðåä-
íûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò».

Èçìåíåíèÿìè ê ÷àñòè ïåðâîé ñòàòüè 141 Êîíñòèòóöèè Óêðàèíû ïðåä-
ëàãàåòñÿ óñòàíîâèòü âìåñòî ñóùåñòâóþùåãî ïÿòèëåòíåãî ñðîêà ïîëíîìî÷èé 
äåïóòàòîâ ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ, îáëàñòíûõ ñîâåòîâ 
ïÿòèëåòíèé ñðîê ïîëíîìî÷èé óêàçàííûõ ñîâåòîâ, à èçìåíåíèÿìè ê ÷àñòè 
âòîðîé äàííîé ñòàòüè — âìåñòî ñóùåñòâóþùåãî ÷åòûðåõëåòíåãî ñðîêà ïîë-
íîìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû ïÿòèëåòíèé ñðîê åãî 
ïîëíîìî÷èé.
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4.4. Îöåíèâàÿ ïðåäëîæåííûå Çàêîíîïðîåêòîì èçìåíåíèÿ ê äåéñòâóþùåé 
ðåäàêöèè ÷àñòè ïåðâîé ñòàòüè 136‚ ÷àñòÿì ïåðâîé‚ âòîðîé ñòàòüè 141 Êîíñòè-
òóöèè Óêðàèíû îòíîñèòåëüíî óñòàíîâëåíèÿ ïÿòèëåòíåãî ñðîêà ïîëíîìî÷èé 
Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì‚ ñåëüñêîãî‚ ïîñåëêîâîãî‚ 
ãîðîäñêîãî‚ ðàéîííîãî‚ îáëàñòíîãî ñîâåòà, äåïóòàòû êîòîðûõ èçáðàíû íà 
î÷åðåäíûõ âûáîðàõ‚ è ñåëüñêîãî‚ ïîñåëêîâîãî‚ ãîðîäñêîãî ãîëîâû‚ èçáðàí-
íîãî íà î÷åðåäíûõ âûáîðàõ‚ Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç 
òîãî, ÷òî â åãî Ðåøåíèè îò 4 èþíÿ 2009 ãîäà ¹13-ðï/2009 îïðåäåëåíî, ÷òî 
ñðîêè ïîëíîìî÷èé âñåõ ïðåäñòàâèòåëüíûõ îðãàíîâ íîñÿò îáùèé õàðàêòåð è 
÷òî èñ÷èñëåíèå ýòèõ ñðîêîâ îñóùåñòâëÿåòñÿ îäèíàêîâî, íåçàâèñèìî îò òîãî, 
íà î÷åðåäíûõ èëè âíåî÷åðåäíûõ âûáîðàõ èçáðàí ñîñòàâ ïðåäñòàâèòåëüíîãî 
îðãàíà èëè äîëæíîñòíîå ëèöî. Â ýòîì æå ðåøåíèè óêàçàíî, ÷òî èñêëþ÷å-
íèÿ èç êîíñòèòóöèîííûõ ïîëîæåíèé, ïðåäóñìàòðèâàþùèå îñóùåñòâëåíèå 
ïîëíîìî÷èé ïðåäñòàâèòåëüíûìè îðãàíàìè â òå÷åíèå çàêðåïëåííîãî â íèõ 
ñðîêà, ìîãóò áûòü óñòàíîâëåíû òîëüêî ïóòåì âíåñåíèÿ ñîîòâåòñòâóþùèõ èç-
ìåíåíèé â Îñíîâíîé Çàêîí Óêðàèíû. Ïîýòîìó âíåñåíèå Çàêîíîïðîåêòîì 
èçìåíåíèé â ïîðÿäîê èñ÷èñëåíèÿ ñðîêîâ ïîëíîìî÷èé ïðåäñòàâèòåëüíûõ 
îðãàíîâ èëè äîëæíîñòíîãî ëèöà â çàâèñèìîñòè îò âèäà ïðîâåäåíèÿ ìåñòíûõ 
âûáîðîâ (î÷åðåäíûå, âíåî÷åðåäíûå, ïîâòîðíûå, ïðîìåæóòî÷íûå èëè ïåð-
âè÷íûå) ïîëíîñòüþ ñîãëàñóåòñÿ ñ ïðèâåäåííûìè ïðàâîâûìè ïîçèöèÿìè.

Ñëåäîâàòåëüíî, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî Çàêîíî-
ïðîåêò â ýòîé ÷àñòè ñîîòâåòñòâóåò òðåáîâàíèÿì ñòàòüè 157 Îñíîâíîãî Çà-
êîíà Óêðàèíû.

4.5. Êîíñòèòóöèîííûé Ñóä Óêðàèíû òàêæå îïðåäåëèë, ÷òî ïðåäëîæåí-
íûå â Çàêîíîïðîåêòå èçìåíåíèÿ ê ÷àñòè ïåðâîé ñòàòüè 136, ÷àñòÿì ïåðâîé, 
âòîðîé ñòàòüè 141 Êîíñòèòóöèè Óêðàèíû íå íàïðàâëåíû íà ëèêâèäàöèþ 
íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé öåëîñòíîñòè Óêðà-
èíû. Íà ìîìåíò äà÷è çàêëþ÷åíèÿ â ãîñóäàðñòâå íå ââåäåíî âîåííîå èëè 
÷ðåçâû÷àéíîå ïîëîæåíèå.

Òàêèì îáðàçîì, Çàêîíîïðîåêò â ýòîé ÷àñòè ñîîòâåòñòâóåò òðåáîâàíèÿì 
ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû.

5. Êðîìå ýòîãî, Çàêîíîïðîåêò ñîäåðæèò çàêëþ÷èòåëüíûå è ïåðåõîäíûå 
ïîëîæåíèÿ ñëåäóþùåãî ñîäåðæàíèÿ:

«²². Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ
1. Äàííûé Çàêîí âñòóïàåò â ñèëó ñî äíÿ åãî îïóáëèêîâàíèÿ.
2. Äåéñòâèå ÷àñòè ïåðâîé ñòàòüè 136‚ ÷àñòåé ïåðâîé è âòîðîé ñòàòüè 141 

Êîíñòèòóöèè Óêðàèíû â ðåäàêöèè äàííîãî Çàêîíà ðàñïðîñòðàíÿåòñÿ íà 
äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì‚ ñåëüñêèõ‚ ïî-
ñåëêîâûõ‚ ãîðîäñêèõ‚ ðàéîííûõ â ãîðîäå (â ñëó÷àå èõ ñîçäàíèÿ)‚ ðàéîííûõ‚ 
îáëàñòíûõ ñîâåòîâ‚ ñåëüñêèõ‚ ïîñåëêîâûõ‚ ãîðîäñêèõ ãîëîâ‚ èçáðàííûõ íà 
î÷åðåäíûõ âûáîðàõ 26 ìàðòà 2006 ãîäà.

3. Ïîëíîìî÷èÿ ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ â ãîðîäå 
(â ñëó÷àå èõ ñîçäàíèÿ), ðàéîííûõ, îáëàñòíûõ ñîâåòîâ, äåïóòàòû êîòîðûõ 
èçáðàíû íà î÷åðåäíûõ âûáîðàõ 26 ìàðòà 2006 ãîäà, à òàêæå íà âíåî÷åðåä-
íûõ, ïåðâè÷íûõ, ïîâòîðíûõ è ïðîìåæóòî÷íûõ âûáîðàõ â ïåðèîä ñ ìàðòà 
2006 ãîäà äî äíÿ ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ 27 ìàðòà 2011 ãîäà, ïðå-
êðàùàþòñÿ â äåíü îòêðûòèÿ ïåðâîé ñåññèè ñîîòâåòñòâóþùåãî ñîâåòà, èç-
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áðàííîé íà î÷åðåäíûõ âûáîðàõ 27 ìàðòà 2011 ãîäà, êðîìå ñëó÷àåâ äîñðî÷-
íîãî ïðåêðàùåíèÿ èõ ïîëíîìî÷èé ñîãëàñíî çàêîíó.

4. Ïîëíîìî÷èÿ ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ, èçáðàííûõ íà 
î÷åðåä íûõ âûáîðàõ 26 ìàðòà 2006 ãîäà, à òàêæå íà âíåî÷åðåäíûõ, ïåðâè÷íûõ è 
ïîâòîðíûõ âûáîðàõ â ïåðèîä ñ ìàðòà 2006 ãîäà äî äíÿ ïðîâåäåíèÿ î÷åðåäíûõ 
âûáîðîâ 27 ìàðòà 2011 ãîäà, ïðåêðàùàþòñÿ ñ ìîìåíòà âñòóïëåíèÿ â ýòó äîëæ-
íîñòü äðóãîãî ëèöà, èçáðàííîãî íà î÷åðåäíûõ âûáîðàõ 27 ìàðòà 2011 ãîäà, 
êðîìå ñëó÷àåâ äîñðî÷íîãî ïðåêðàùåíèÿ èõ ïîëíîìî÷èé ñîãëàñíî çàêîíó».

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ âîïðîñ î ñîîòâåòñòâèè ðàçäå-
ëà ²² «Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ» Çàêîíîïðîåêòà òðåáîâà-
íèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû, èñõîäèò èç ñëåäóþùåãî. 

Ïóíêò 1 ðàçäåëà ²² Çàêîíîïðîåêòà óñòàíàâëèâàåò ïîðÿäîê âñòóïëåíèÿ 
åãî â ñèëó è åñòü íåîòúåìëåìîé åãî ÷àñòüþ, ïîýòîìó ñîîòâåòñòâóåò òðåáî-
âàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Èç ñîäåðæàíèÿ ïóíêòîâ 2, 3, 4 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå è ïåðåõîä-
íûå ïîëîæåíèÿ» Çàêîíîïðîåêòà óñìàòðèâàåòñÿ, ÷òî çàêîíîäàòåëü îïðå-
äåëÿåò åäèíóþ äàòó ïðîâåäåíèÿ ãîëîñîâàíèÿ íà î÷åðåäíûõ âûáîðàõ ñåëü-
ñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ â ãîðîäå (â ñëó÷àå èõ ñîçäàíèÿ), 
ðàéîííûõ, îáëàñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ — 
27 ìàðòà 2011 ãîäà è îáùèé ïîðÿäîê ïðåêðàùåíèÿ ïîëíîìî÷èé ñåëüñêèõ, 
ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ â ãîðîäå (â ñëó÷àå èõ ñîçäàíèÿ), ðàéîí-
íûõ, îáëàñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ, èç-
áðàííûõ íà î÷åðåäíûõ âûáîðàõ 26 ìàðòà 2006 ãîäà, à òàêæå íà âíåî÷åðåä-
íûõ, ïåðâè÷íûõ, ïîâòîðíûõ è ïðîìåæóòî÷íûõ âûáîðàõ â ïåðèîä ñ ìàðòà 
2006 ãîäà äî äíÿ ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ 27 ìàðòà 2011 ãîäà.

Ñëåäîâàòåëüíî, çàêîíîäàòåëü, óñòàíàâëèâàÿ ðåãóëèðîâàíèå ïóíêòà-
ìè 2, 3, 4 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ» Çàêîíî-
ïðîåêòà ïðàâîîòíîøåíèé â ñôåðå ïðåêðàùåíèÿ ïîëíîìî÷èé ñåëüñêèõ, ïî-
ñåëêîâûõ, ãîðîäñêèõ ãîëîâ, èñõîäèò èç ïÿòèëåòíåãî ñðîêà èõ ïîëíîìî÷èé, 
ïðåäóñìîòðåííûõ àáçàöåì òðåòüèì ïóíêòà 2 ðàçäåëà ² Çàêîíîïðîåêòà, õîòÿ 
ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ñðîê èõ ïîëíîìî÷èé ñîñòàâëÿåò ÷åòûðå 
ãîäà (÷àñòü âòîðàÿ ñòàòüè 141).

Ñîãëàñíî ïðàâîâîé ïîçèöèè, èçëîæåííîé Êîíñòèòóöèîííûì Ñóäîì 
Óêðàèíû â Ðåøåíèè îò 10 èþíÿ 2009 ãîäà ¹14-ðï/2009, ñðîêè ïðîâåäåíèÿ 
âûáîðîâ ÿâëÿþòñÿ âàæíûì èíñòèòóòîì ãàðàíòèè ðåàëèçàöèè èçáèðàòåëü-
íûõ ïðàâ ãðàæäàí, à îòìåíà âûáîðîâ â îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ 
èëè ïåðåíåñåíèå ñðîêîâ èõ ïðîâåäåíèÿ íà îñíîâàíèÿõ, íå ïðåäóñìîòðåí-
íûõ çàêîíîì, ÿâëÿåòñÿ íàðóøåíèåì óêàçàííûõ ïðàâ ãðàæäàí (àáçàö òðå-
òèé ïóíêòà 5 ìîòèâèðîâî÷íîé ÷àñòè).

Òàêèì îáðàçîì, ïóíêòû 2, 3, 4 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå è ïåðåõîä-
íûå ïîëîæåíèÿ» Çàêîíîïðîåêòà íå ñîîòâåòñòâóþò òðåáîâàíèÿì ÷àñòè ïåð-
âîé ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ðåãóëèðîâàíèå çàêîíî-
äàòåëåì ïðàâîîòíîøåíèé, ñâÿçàííûõ ñ äàòîé ïðîâåäåíèÿ ãîëîñîâàíèÿ íà 
âûáîðàõ îðãàíîâ è äîëæíîñòíûõ ëèö ìåñòíîãî ñàìîóïðàâëåíèÿ, à òàêæå ñ 
ïðåêðàùåíèåì èõ ïîëíîìî÷èé, ìîæåò îñóùåñòâëÿòüñÿ ñîãëàñíî ïóíêòó 30 
÷àñòè ïåðâîé ñòàòüè 85, ñòàòüå 91, ïóíêòó 20 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñ-
òèòóöèè Óêðàèíû òîëüêî ïîñëå âíåñåíèÿ ïðåäëîæåííûõ ê íåé èçìåíåíèé 
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ïóòåì ïðèíÿòèÿ îòäåëüíîãî ïðàâîâîãî àêòà, à íå çàêîíîïðîåêòà, ïðåäóñ-
ìîòðåííîãî ðàçäåëîì Õ²²² «Âíåñåíèå èçìåíåíèé â Êîíñòèòóöèþ Óêðàè-
íû» Îñíîâíîãî Çàêîíà Óêðàèíû.

Ðóêîâîäñòâóÿñü ñòàòüÿìè 157, 158, 159 Êîíñòèòóöèè Óêðàèíû, ñòàòü-
ÿìè 51, 63, 66, 67, 69 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàè-
íû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

п р и ш е л  к  з а к л ю ч е н и ю:п р и ш е л  к  з а к л ю ч е н и ю:

1. Ïðèçíàòü çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óê-
ðàèíû (îòíîñèòåëüíî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé 
Ðåñïóáëèêè Êðûì‚ ìåñòíûõ ñîâåòîâ è ñåëüñêèõ‚ ïîñåëêîâûõ‚ ãîðîäñêèõ 
ãîëîâ) (ðååñòð. ¹4177 îò 3 ìàðòà 2010 ãîäà) ñîîòâåòñòâóþùèì òðåáîâàíè-
ÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû, êîòîðûì ïðåäëàãàåòñÿ:

«². Âíåñòè â Êîíñòèòóöèþ Óêðàèíû (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðà-
èíû, 1996 ã., ¹30, ñò.141; 2005 ã., ¹2, ñò.44) òàêèå èçìåíåíèÿ:

1) ÷àñòü ïåðâóþ ñòàòüè 136 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«ïðåäñòàâèòåëüíûì îðãàíîì Àâòîíîìíîé Ðåñïóáëèêè Êðûì ÿâëÿåòñÿ 

Âåðõîâíàÿ Ðàäà Àâòîíîìíîé Ðåñïóáëèêè Êðûì, äåïóòàòû êîòîðîé èçáè-
ðàþòñÿ íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èçáèðàòåëüíîãî ïðàâà ïó-
òåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé 
Ðåñïóáëèêè Êðûì, äåïóòàòû êîòîðîé èçáðàíû íà î÷åðåäíûõ âûáîðàõ, ñî-
ñòàâëÿåò ïÿòü ëåò»;

2) ÷àñòè ïåðâóþ è âòîðóþ ñòàòüè 141 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«â ñîñòàâ ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî 

ñîâåòà âõîäÿò äåïóòàòû, èçáèðàþùèåñÿ æèòåëÿìè ñåëà, ïîñåëêà, ãîðîäà, 
ðàéîíà, îáëàñòè íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èçáèðàòåëüíîãî 
ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé ñåëüñêîãî, ïîñåëêî-
âîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî ñîâåòà, äåïóòàòû êîòîðîãî èçáðà-
íû íà î÷åðåäíûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò.

Òåððèòîðèàëüíûå ãðîìàäû íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èç-
áèðàòåëüíîãî ïðàâà èçáèðàþò ïóòåì òàéíîãî ãîëîñîâàíèÿ ñîîòâåòñòâåííî 
ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâó, êîòîðûé âîçãëàâëÿåò èñïîëíè-
òåëüíûé îðãàí ñîâåòà è ïðåäñåäàòåëüñòâóåò íà åå çàñåäàíèÿõ. Ñðîê ïîëíî-
ìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû, èçáðàííîãî íà î÷åðåä-
íûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò».

²². Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ
1. Äàííûé Çàêîí âñòóïàåò â ñèëó ñî äíÿ åãî îïóáëèêîâàíèÿ».

2. Ïðèçíàòü ïóíêòû 2, 3, 4 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå è ïåðåõîäíûå 
ïîëîæåíèÿ» çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óê-
ðàèíû (îòíîñèòåëüíî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé 
Ðåñïóáëèêè Êðûì‚ ìåñòíûõ ñîâåòîâ è ñåëüñêèõ‚ ïîñåëêîâûõ‚ ãîðîäñêèõ 
ãîëîâ) (ðååñòð. ¹4177 îò 3 ìàðòà 2010 ãîäà) íå ñîîòâåòñòâóþùèìè òðåáî-
âàíèÿì ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû.

3. Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó î äà÷å çà-
êëþ÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîí-
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ñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî ñðîêîâ ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Àâòîíîìíîé Ðåñïóáëèêè Êðûì‚ ìåñòíûõ ñîâåòîâ è ñåëüñêèõ‚ ïîñåëêîâûõ‚ 
ãîðîäñêèõ ãîëîâ) (ðååñòð. ¹4177 îò 3 ìàðòà 2010 ãîäà) òðåáîâàíèÿì ñòà-
òåé 157 è 158 Êîíñòèòóöèè Óêðàèíû ïî îáðàùåíèþ Âåðõîâíîé Ðàäû Óê-
ðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì ê èñïîëíåíèþ‚ îêîí÷àòåëüíûì è íå ìîæåò 
áûòü îáæàëîâàíî.

Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâà-
íèþ â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ 
èçäàíèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Opinion of the Constitutional Court of Ukraine No.2-v/2010 
dated June 17, 2010 in the case upon the appeal of the Verkhovna Rada of Ukraine 
on providing opinion concerning the conformity of the draft-law on introducing 
amendments to the Constitution of Ukraine (concerning terms of authority of the 
Verkhovna Rada of the Autonomous Republic of Crimea, local councils and heads 
of village, settlement, city) with Articles 157 and 158 of the Constitution of Ukraine 
(case on introducing amendments to Articles 136, 141 of the Constitution) 

According to the Resolution «On Including to the Agenda of the 6th Session of the 
Verkhovna Rada of Ukraine of the 6th Convocation of the Draft-law on Introducing 
Amendments to the Constitution of Ukraine (concerning terms of authority of 
the Verkhovna Rada of the Autonomous Republic of Crimea, local councils and 
heads of village, settlement, city) and its Submission to the Constitutional Court 
of Ukraine» No.2002-VI dated April 1, 2010 (hereinafter referred to as «the 
Resolution») the Verkhovna Rada of Ukraine applied to the Constitutional Court 
with an appeal to provide opinion concerning the conformity of the draft-law on 
introducing amendments to the Constitution of Ukraine (concerning terms of 
authority of the Verkhovna Rada of the Autonomous Republic of Crimea, local 
councils and heads of village, settlement, city) (hereinafter referred to as «the 
Draft-law») to Articles 157 and 158 of the Constitution. 

The Constitutional Court indicates that the issue of conformity of the Draft-
law to Articles 157 and 158 of the Constitution is considered by the Court for the 
first time.

According to item 3 of the Resolution the issue concerning adoption of the 
Draft-law is included to the agenda of the regular (7th) session of the Verkhovna 
Rada of Ukraine of the 6th Convocation which means that the Verkhovna Rada of 
Ukraine of the 6th Convocation did not change provisions of Articles 136.1, 141.1, 
141.2 of the Constitution. 

Thus, the Draft-law conforms in this part to Article 158 of the Constitution. 
Amendments to Article 136.1 of the Constitution envisage establishment of 

the constitutional framework for elections and a five-year term of authority for 
the Verkhovana Rada of the Autonomous Republic of Crimea.

Amendments to Article 141.1 of the Constitution envisage establishment of 
a five-year term of authority for village, settlement, city, district, oblast councils 
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instead of current five-year term of authority for deputies of the respective 
councils, and amendments to Article 141.2 — a five-year term instead of current 
four-year term for heads of village, town, city.

Considering the amendments to current wording of Articles 136.1, 141.1, 141.2 
of the Constitution concerning establishment of a five-year term of the Verkhovna 
Rada of the Autonomous Republic of Crimea, village, town, city, district, oblast 
councils, which deputies are elected on regular elections, and heads of village, 
town, city elected on regular elections envisaged in the Draft-law, the Constitutional 
Court proceeds from the fact that its Decision No.13-rp/2009 dated June 4, 2009 
defined that terms of authority of all representative bodies have a general character 
and calculation of these terms is the same, regardless of whether the composition 
of a representative body or an official is elected on regular or special elections. The 
same Decision provides that exceptions from the constitutional provisions, which 
envisage exercise of authority by representative bodies for the term stipulated 
therein, can be established exclusively by introduction of relevant amendments to 
the Fundamental Law. Thereby introduction of amendments by the Draft-law to 
the order of calculation of terms of authority of representative bodies or officials 
depending on the type of local elections (regular, special, repeat, mid-term or first-
time) absolutely conforms to the abovementioned legal positions. 

Thus, the Constitutional Court deems that the Draft-law in this part conforms 
to Article 157 of the Fundamental Law. 

The Constitutional Court defined that the amendments proposed in the Draft-
law to Articles 136.1, 141.1, 141.2 of the Constitution were not oriented toward 
the liquidation of the independence or violation of the territorial indivisibility 
of Ukraine. As of the date of the opinion there is no martial law or a state of 
emergency in the state.

Thus, the Draft-law in this part conforms to Article 157 of the Constitution. 
Furthermore, the Draft-law contains final and transitional provisions 

(Chapter II). 
Item 1 of Chapter II of the Draft-law establishes the order of its entering into 

force and is its inalienable part, therefore it conforms to Articles 157 and 158 of 
the Constitution. 

Items 2, 3, 4 of Chapter II «Final and Transitional Provisions» of the Draft-law 
envisage that the legislator defines the single date of voting on regular elections of 
village, settlement, city, city districts (in case of their creation), district and oblast 
councils and heads of village, settlement, city — March 27, 2011 and the general 
order of termination of authority of village, settlement, city, city districts (in case 
of their creation), district and oblast councils and heads of village, settlement 
elected on regular elections on March 26, 2006, as well as on special, first time, 
repeat, mid-term elections during the period starting from March, 2006 and 
ending with the date of regular elections on March 27, 2011. 

Thus, the legislator establishing the regulation of legal relations in the sphere 
of termination of authority of heads of village, settlement, city with items 2, 3, 4 
of Chapter II «Final and Transitional Provisions» of the Draft-law proceeds 
from a five-year term of authority which is envisaged in paragraph 3 of item 2 of 
Chapter I of the Draft-law, although pursuant to the Constitution their term of 
office is four years (Article 141.2).

According to the legal position of the Constitutional Court in the Decision 
expressed in its Decision No.14-rp/2009 dated June 10, 2009 the terms of 
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elections are an important institute guaranteeing implementation of electoral 
rights of citizens, and cancellation of elections to bodies of local self-government 
or putting off the terms of election based on grounds which are not envisaged by 
law is a violation of these rights of citizens (paragraph 3 of item 5 of the motivation 
part).

Thus, items 2, 3, 4 of Chapter II «Final and Transitional Provisions» of the 
Draft-law do not conform to Article 157.1 of the Constitution. 

The Constitutional Court considers that the legislator’s regulation of legal 
relations concerning the date of voting on elections of bodies and officials of lo-
cal self-government as well as termination of their authority shall be executed in 
accordance with Articles 85.1.30, 91, 92.1.20 of the Constitution only after intro-
duction of amendments proposed to it by means of adoption of a separate legal 
act, but not a draft-law envisaged by Chapter XIII «Introduction of Amendments 
to the Constitution of Ukraine» of the Fundamental Law.

Thus, the Constitutional Court of Ukraine held:

1. To recognise the draft-law on introducing amendments to the Constitution 
of Ukraine (concerning terms of authority of the Verkhovna Rada of the 
Autonomous Republic of Crimea, local councils and heads of village, settlement, 
city) (registration No.4177 dated March 3, 2010) as conforming to Articles 157 
and 158 of the Constitution of Ukraine which envisage:

«I. To introduce the following amendments to the Constitution:
1) Article 136.1 shall be stated in the following wording: 
«The representative body of the Autonomous Republic of Crimea is the 

Verkhovna Rada of the Autonomous Republic of Crimea which deputies are 
elected on the basis of universal, equal and direct suffrage and by secret ballot. 
The term of authority of the Verkhovna Rada of the Autonomous Republic of 
Crimea, which deputies are elected on regular elections, is five years»;

2) Articles 141.1 and 141.2 shall be stated in the following wording:
«The council of a village, town, city, district, or of an oblast is composed of 

deputies elected for a five-year term by residents of this village, town, city, district, 
or of oblast on the basis of universal, equal and direct suffrage and by secret ballot. 
The term of authority of the council of a village, town, city, district, or of an 
oblast, which deputies are elected on regular elections, is five years.

Territorial communities on the basis of universal, equal and direct suffrage and 
by secret ballot elect head of respective village, town, city who leads the executive 
body of council and is a chairman of its meetings. The term of office of the head 
of village, town, city, who is elected on regular elections, is five years».

II. Final and Transitional Provisions
1. this Law enters into force from the day of its promulgation».

2. To recognise items 2, 3, 4 of Chapter II «Final and Transitional Provisions» 
of the draft-law on introducing amendments to the Constitution of Ukraine 
(concerning terms of authority of the Verkhovna Rada of the Autonomous 
Republic of Crimea, local councils and heads of village, settlement, city) 
(registration No.4177 dated March 3, 2010) as non-conforming to Article 157.1 
of the Constitution of Ukraine.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

ÂÈÑÍÎÂÎÊ
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà çâåðíåííÿì Âåðõîâíî¿ Ðàäè Óêðà¿íè
ïðî íàäàííÿ âèñíîâêó ïðî â³äïîâ³äí³ñòü çàêîíîïðîåêòó

ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â 
íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà Óêðà¿íè,

äåïóòàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì,
ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â

âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè
(ñïðàâà ïðî âíåñåííÿ çì³í äî ñòàòåé 76, 77, 103, 136, 141

òà äî ðîçä³ëó ÕV «Ïåðåõ³äí³ ïîëîæåííÿ» Êîíñòèòóö³¿ Óêðà¿íè)

м.  К и ї в Ñïðàâà ¹1-51/2010
18 листопада 2010 року
№3-в/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þðiÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðãiÿ Ëåîíiäîâè÷à, Âèíî-
êóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ãóëüòàÿ Ìèõàéëà Ìèðîñëàâîâè÷à, Çàïîðîæöÿ 
Ìèõàéëà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà 
²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Îâ÷à-
ðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñåðãåé÷óêà Îëåãà Àíàòîë³éîâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à, Òêà÷óêà Ïàâëà Ìèêî-
ëàéîâè÷à — äîïîâ³äà÷à, Øàïòàëè Íàòàë³ Êîñòÿíòèí³âíè, Øèøê³íà Â³êòî-
ðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó ïðî íàäàííÿ âèñíîâêó ïðî 
â³äïîâ³äí³ñòü çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
ùîäî ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçè-
äåíòà Óêðà¿íè, äåïóòàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, 
ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â (ðåºñòð. ¹7265) âè-
ìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè ñòàëî íàäõîäæåííÿ äî Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè çã³äíî ç Ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî âêëþ-
÷åííÿ äî ïîðÿäêó äåííîãî ñüîìî¿ ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî 
ñêëèêàííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî 
ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà 
Óêðà¿íè, äåïóòàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ 
ðàä òà ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â ³ éîãî íàïðàâëåííÿ äî Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè» â³ä 19 æîâòíÿ 2010 ðîêó ¹2606-V² çàêîíîïðîåêòó 
ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî ïðîâåäåííÿ ÷åðãîâèõ 
âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà Óêðà¿íè, äåïóòàò³â 
Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ, 
ñåëèùíèõ, ì³ñüêèõ ãîë³â (ðåºñòð. ¹7265) äëÿ íàäàííÿ âèñíîâêó ùîäî éîãî 
â³äïîâ³äíîñò³ âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.
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Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòò³ 159 Êîíñòèòóö³¿ 
Óêðà¿íè º íåîáõ³äí³ñòü âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ùîäî 
â³äïîâ³äíîñò³ âêàçàíîãî çàêîíîïðîåêòó âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ 
Óêðà¿íè äëÿ éîãî ðîçãëÿäó Âåðõîâíîþ Ðàäîþ Óêðà¿íè.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Òêà÷óêà Ï.Ì. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Âåðõîâíà Ðàäà Óêðà¿íè çã³äíî ç Ïîñòàíîâîþ «Ïðî âêëþ÷åííÿ äî ïî-
ðÿäêó äåííîãî ñüîìî¿ ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ çà-
êîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî ïðîâåäåííÿ 
÷åðãîâèõ âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà Óêðà¿íè, äåïó-
òàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ ðàä òà ñ³ëü-
ñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â ³ éîãî íàïðàâëåííÿ äî Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè» â³ä 19 æîâòíÿ 2010 ðîêó ¹2606-V² çâåðíóëàñÿ äî Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì äàòè âèñíîâîê ùîäî â³äïîâ³äíîñò³ 
âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè çàêîíîïðîåêòó ïðî âíåñåííÿ 
çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â íàðîäíèõ 
äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà Óêðà¿íè, äåïóòàò³â Âåðõîâíî¿ Ðàäè Àâòî-
íîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ 
ãîë³â (ðåºñòð. ¹7265) (äàë³ — Çàêîíîïðîåêò), ÿêèì ïðîïîíóºòüñÿ âíå-
ñòè çì³íè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 76, ÷àñòèíè ïåðøî¿ ñòàòò³ 77, ÷àñòèíè 
ï’ÿòî¿ ñòàòò³ 103, ÷àñòèíè ïåðøî¿ ñòàòò³ 136 ³ äîïîâíèòè öþ ñòàòòþ íîâîþ 
÷àñòèíîþ, âíåñòè çì³íè äî ÷àñòèí ïåðøî¿ òà äðóãî¿ ñòàòò³ 141 ³ äîïîâíèòè 
öþ ñòàòòþ íîâîþ ÷àñòèíîþ, äîïîâíèòè ïóíêòàìè 15 ³ 16 ðîçä³ë ÕV «Ïåðå-
õ³äí³ ïîëîæåííÿ» Êîíñòèòóö³¿ Óêðà¿íè.

Âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, ÿê çàçíà÷àºòüñÿ ó ïîÿñíþâàëü-
í³é çàïèñö³ äî Çàêîíîïðîåêòó, çóìîâëåíå íåîáõ³äí³ñòþ óí³ô³êóâàòè ñòðîêè 
ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè, íàðîäíèõ äåïóòàò³â Óêðà¿íè, äåïóòàò³â 
Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ ðàä òà ñ³ëüñüêèõ, 
ñåëèùíèõ, ì³ñüêèõ ãîë³â äëÿ çàáåçïå÷åííÿ áåçïåðåðâíîñò³ ïðîöåñó çä³é-
ñíåííÿ äåðæàâíî¿ âëàäè ³ ñàìîâðÿäíîñò³ òà çìåíøåííÿ âèäàòê³â ç Äåð-
æàâíîãî áþäæåòó Óêðà¿íè íà ïðîâåäåííÿ âèáîð³â. Çì³íè äî ðîçä³ëó ÕV 
«Ïåðåõ³äí³ ïîëîæåííÿ» Êîíñòèòóö³¿ Óêðà¿íè îáóìîâëåí³ ïîòðåáîþ ó âè-
çíà÷åíí³ äàò ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè òà 
Ïðåçèäåíòà Óêðà¿íè ï³ñëÿ â³äíîâëåííÿ ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè â 
ðåäàêö³¿ â³ä 28 ÷åðâíÿ 1996 ðîêó â³äïîâ³äíî äî Ð³øåííÿ Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè â³ä 30 âåðåñíÿ 2010 ðîêó ¹20-ðï/2010.

2. Îö³íþþ÷è Çàêîíîïðîåêò íà ïðåäìåò éîãî â³äïîâ³äíîñò³ âèìîãàì 
ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõî-
äèòü ç òàêîãî.

Çàêîíîïðîåêò ñòîñóºòüñÿ âíåñåííÿ çì³í äî ðîçä³ë³â ²V, V, Õ, Õ², ÕV 
Êîíñòèòóö³¿ Óêðà¿íè.

Ñòàòòåþ 158 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷åíî, ùî çàêîíîïðîåêò ïðî 
âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, ÿêèé ðîçãëÿäàâñÿ Âåðõîâíîþ Ðà-
äîþ Óêðà¿íè, ³ çàêîí íå áóâ ïðèéíÿòèé, ìîæå áóòè ïîäàíèé äî Âåðõîâíî¿ 
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Ðàäè Óêðà¿íè íå ðàí³øå í³æ ÷åðåç ð³ê ç äíÿ ïðèéíÿòòÿ ð³øåííÿ ùîäî öüîãî 
çàêîíîïðîåêòó (÷àñòèíà ïåðøà); Âåðõîâíà Ðàäà Óêðà¿íè ïðîòÿãîì ñòðîêó 
ñâî¿õ ïîâíîâàæåíü íå ìîæå äâ³÷³ çì³íþâàòè îäí³ é ò³ ñàì³ ïîëîæåííÿ Êîí-
ñòèòóö³¿ Óêðà¿íè (÷àñòèíà äðóãà).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº, ùî â Çàêîíîïðîåêò³ ïåðåäáà-
÷àþòüñÿ çì³íè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 76, ÷àñòèíè ïåðøî¿ ñòàòò³ 77, ÷àñ-
òèíè ï’ÿòî¿ ñòàòò³ 103, ÷àñòèíè ïåðøî¿ ñòàòò³ 136 ³ äîïîâíåííÿ ö³º¿ ñòàòò³ 
íîâîþ ÷àñòèíîþ, çì³íè äî ÷àñòèí ïåðøî¿ òà äðóãî¿ ñòàòò³ 141 ³ äîïîâíåííÿ 
ö³º¿ ñòàòò³ íîâîþ ÷àñòèíîþ, äîïîâíåííÿ ïóíêòàìè 15 ³ 16 ðîçä³ëó ÕV «Ïå-
ðåõ³äí³ ïîëîæåííÿ» Êîíñòèòóö³¿ Óêðà¿íè. Ïðîòÿãîì ñòðîêó ñâî¿õ ïîâíî-
âàæåíü âêàçàí³ ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿íè Âåðõîâíà Ðàäà Óêðà¿íè íå 
çì³íþâàëà.

Îòæå, Çàêîíîïðîåêò íå ñóïåðå÷èòü âèìîãàì ñòàòò³ 158 Êîíñòèòóö³¿ 
Óêðà¿íè.

3. Çã³äíî ç ÷àñòèíîþ ïåðøîþ ñòàòò³ 157 Îñíîâíîãî Çàêîíó Óêðà¿íè 
Êîíñòèòóö³ÿ Óêðà¿íè íå ìîæå áóòè çì³íåíà, ÿêùî çì³íè ñïðÿìîâàí³ íà 
ë³êâ³äàö³þ íåçàëåæíîñò³ ÷è íà ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿-
íè. Â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ö³º¿ ñòàòò³ Êîíñòèòóö³ÿ Óêðà¿íè íå ìîæå 
áóòè çì³íåíà â óìîâàõ âîºííîãî àáî íàäçâè÷àéíîãî ñòàíó.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî çàïðîïîíîâàí³ â Çà-
êîíîïðîåêò³ çì³íè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 76, ÷àñòèíè ïåðøî¿ ñòàòò³ 77, 
÷àñòèíè ï’ÿòî¿ ñòàòò³ 103, ÷àñòèíè ïåðøî¿ ñòàòò³ 136 ³ äîïîâíåííÿ ö³º¿ ñòàò-
ò³ íîâîþ ÷àñòèíîþ, çì³íè äî ÷àñòèí ïåðøî¿ òà äðóãî¿ ñòàòò³ 141 ³ äîïîâíåí-
íÿ ö³º¿ ñòàòò³ íîâîþ ÷àñòèíîþ, äîïîâíåííÿ ïóíêòàìè 15 ³ 16 ðîçä³ëó ÕV 
«Ïåðåõ³äí³ ïîëîæåííÿ» Êîíñòèòóö³¿ Óêðà¿íè íå ñïðÿìîâàí³ íà ë³êâ³äàö³þ 
íåçàëåæíîñò³ ÷è íà ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè.

Ó ö³é ÷àñòèí³ Çàêîíîïðîåêò íå ñóïåðå÷èòü âèìîãàì ñòàòò³ 157 Êîíñòè-
òóö³¿ Óêðà¿íè.

4. Çä³éñíþþ÷è ïåðåâ³ðêó Çàêîíîïðîåêòó ùîäî íåïðèïóñòèìîñò³ íàÿâ-
íîñò³ â íüîìó ïîëîæåíü, ÿê³ ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà (÷àñòèíà ïåðøà ñòàòò³ 157 Êîíñòèòóö³¿ Óêðà¿-
íè), Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äàº îö³íêó êîæíîìó éîãî ïîëîæåííþ.

4.1. Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ ÷àñòèíó ïåðøó ñòàòò³ 76 Êîíñòèòó-
ö³¿ Óêðà¿íè âèêëàñòè â òàê³é ðåäàêö³¿:

«Ñòàòòÿ 76. Êîíñòèòóö³éíèé ñêëàä Âåðõîâíî¿ Ðàäè Óêðà¿íè — ÷îòèðè-
ñòà ï’ÿòäåñÿò íàðîäíèõ äåïóòàò³â Óêðà¿íè, ÿê³ îáèðàþòüñÿ íà îñíîâ³ çà-
ãàëüíîãî, ð³âíîãî ³ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëîñóâàí-
íÿ ñòðîêîì íà ï’ÿòü ðîê³â».

Çì³íè ñòîñóþòüñÿ ñòðîêó, íà ÿêèé îáèðàþòüñÿ íàðîäí³ äåïóòàòè Óêðà¿-
íè. Çàì³ñòü ³ñíóþ÷îãî ÷îòèðèð³÷íîãî ïðîïîíóºòüñÿ âñòàíîâèòè ï’ÿòè-
ð³÷íèé ñòðîê.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äàâàâ âèñíîâîê íà çàêîíîïðîåêò ïðî 
âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè â ÷àñòèí³ ï’ÿòèð³÷íîãî ñòðîêó 
ïîâíî âàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè (Âèñíîâîê â³ä 5 ëèñòîïàäà 2003 ðîêó 
¹2-â/2003). 
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Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

4.2. Ó Çàêîíîïðîåêò³ ÷àñòèíó ïåðøó ñòàòò³ 77 Êîíñòèòóö³¿ Óêðà¿íè ïðî-
ïîíóºòüñÿ âèêëàñòè â òàê³é ðåäàêö³¿:

«Ñòàòòÿ 77. ×åðãîâ³ âèáîðè äî Âåðõîâíî¿ Ðàäè Óêðà¿íè â³äáóâàþòü-
ñÿ â îñòàííþ íåä³ëþ æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè 
Óêðà¿íè».

Çì³íè ñòîñóþòüñÿ ñòðîê³â ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â äî Âåðõîâíî¿ 
Ðàäè Óêðà¿íè.

Ïðîïîíóºòüñÿ çàì³ñòü îñòàííüî¿ íåä³ë³ áåðåçíÿ ÷åòâåðòîãî ðîêó ïîâíî-
âàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè ÷åðãîâ³ âèáîðè ïðîâîäèòè â îñòàííþ íåä³-
ëþ æîâòíÿ ï’ÿòîãî ðîêó ¿¿ ïîâíîâàæåíü.

Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

4.3. Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ ÷àñòèíó ï’ÿòó ñòàòò³ 103 Êîíñòèòó-
ö³¿ Óêðà¿íè âèêëàñòè â òàê³é ðåäàêö³¿:

«×åðãîâ³ âèáîðè Ïðåçèäåíòà Óêðà¿íè ïðîâîäÿòüñÿ â îñòàííþ íåä³ëþ 
áåðåçíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè. Ó ðàç³ äîñòðîêî-
âîãî ïðèïèíåííÿ ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè âèáîðè Ïðåçèäåíòà 
Óêðà¿íè ïðîâîäÿòüñÿ â ïåð³îä äåâ’ÿíîñòà äí³â ç äíÿ ïðèïèíåííÿ ïîâíî-
âàæåíü».

Çì³íè ñòîñóþòüñÿ ñòðîê³â ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â Ïðåçèäåíòà 
Óêðà¿íè. Çàì³ñòü îñòàííüî¿ íåä³ë³ æîâòíÿ ¿õ ïðîïîíóºòüñÿ ïðîâîäèòè â 
îñòàííþ íåä³ëþ áåðåçíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè.

Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

4.4. Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ ÷àñòèíó ïåðøó ñòàòò³ 136 Êîíñòèòó-
ö³¿ Óêðà¿íè âèêëàñòè â òàê³é ðåäàêö³¿:

«Ñòàòòÿ 136. Ïðåäñòàâíèöüêèì îðãàíîì Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì 
º Âåðõîâíà Ðàäà Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, äåïóòàòè ÿêî¿ îáèðàþòüñÿ 
íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî 
ãîëîñóâàííÿ. Ñòðîê ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè 
Êðèì, äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ, ñòàíîâèòü ï’ÿòü ðîê³â. 
Ïðèïèíåííÿ ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì 
ìàº íàñë³äêîì ïðèïèíåííÿ ïîâíîâàæåíü ¿¿ äåïóòàò³â».

Çì³íàìè ïåðåäáà÷àºòüñÿ çàêð³ïëåííÿ íà êîíñòèòóö³éíîìó ð³âí³ ïðàâî-
âèõ çàñàä âèáîð³â äåïóòàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, 
ï’ÿòèð³÷íîãî ñòðîêó ¿¿ ïîâíîâàæåíü ïðè îáðàíí³ äåïóòàò³â íà ÷åðãîâèõ âè-
áîðàõ, à òàêîæ çàêð³ïëåííÿ ïîëîæåííÿ ïðî òå, ùî íàñë³äêîì ïðèïèíåííÿ 
ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì º ïðèïèíåííÿ 
ïîâíîâàæåíü ¿¿ äåïóòàò³â.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äàâàâ âèñíîâêè íà çàêîíîïðîåêòè ïðî 
âíåñåííÿ çì³í äî ÷àñòèíè ïåðøî¿ ñòàòò³ 136 Êîíñòèòóö³¿ Óêðà¿íè ùîäî 
âñòàíîâëåííÿ ï’ÿòèð³÷íîãî ñòðîêó ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîì-
íî¿ Ðåñïóáë³êè Êðèì ³ ïðàâîâèõ çàñàä âèáîð³â äåïóòàò³â Âåðõîâíî¿ Ðàäè 
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Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì (âèñíîâêè â³ä 15 ñ³÷íÿ 2008 ðîêó ¹1-â/2008, 
â³ä 17 ÷åðâíÿ 2010 ðîêó ¹2-â/2010).

Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

Ó Çàêîíîïðîåêò³ òàêîæ ïðîïîíóºòüñÿ ñòàòòþ 136 Êîíñòèòóö³¿ Óêðà¿íè 
ï³ñëÿ ÷àñòèíè ïåðøî¿ äîïîâíèòè íîâîþ ÷àñòèíîþ òàêîãî çì³ñòó:

«×åðãîâ³ âèáîðè äî Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì â³ä-
áóâàþòüñÿ â îñòàííþ íåä³ëþ æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Âåðõîâíî¿ 
Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, îáðàíî¿ íà ÷åðãîâèõ âèáîðàõ».

«Ó çâ’ÿçêó ç öèì ÷àñòèíè äðóãó — ï’ÿòó ââàæàòè â³äïîâ³äíî ÷àñòèíàìè 
òðåòüîþ — øîñòîþ».

Öèì äîïîâíåííÿì ïåðåäáà÷àºòüñÿ óçãîäæåííÿ ñòðîê³â ÷åðãîâèõ âèáî-
ð³â äî Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì ³ ñòðîê³â ÷åðãîâèõ âè-
áîð³â äî ³íøèõ ïðåäñòàâíèöüêèõ îðãàí³â ³ ïðîâåäåííÿ ¿õ â îñòàííþ íåä³ëþ 
æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü.

Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

4.5. Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ ÷àñòèíè ïåðøó òà äðóãó ñòàòò³ 141 
Êîíñòèòóö³¿ Óêðà¿íè âèêëàñòè â òàê³é ðåäàêö³¿:

«Ñòàòòÿ 141. Äî ñêëàäó ñ³ëüñüêî¿, ñåëèùíî¿, ì³ñüêî¿, ðàéîííî¿, îáëàñ-
íî¿ ðàäè âõîäÿòü äåïóòàòè, ÿê³ îáèðàþòüñÿ æèòåëÿìè ñåëà, ñåëèùà, ì³ñòà, 
ðàéîíó, îáëàñò³ íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð÷îãî ïðàâà 
øëÿõîì òàºìíîãî ãîëîñóâàííÿ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêî¿, ñåëèùíî¿, 
ì³ñüêî¿, ðàéîííî¿, îáëàñíî¿ ðàäè, äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáî-
ðàõ, ñòàíîâèòü ï’ÿòü ðîê³â. Ïðèïèíåííÿ ïîâíîâàæåíü ñ³ëüñüêî¿, ñåëèùíî¿, 
ì³ñüêî¿, ðàéîííî¿, îáëàñíî¿ ðàäè ìàº íàñë³äêîì ïðèïèíåííÿ ïîâíîâàæåíü 
äåïóòàò³â â³äïîâ³äíî¿ ðàäè.

Òåðèòîð³àëüí³ ãðîìàäè íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð-
÷îãî ïðàâà îáèðàþòü øëÿõîì òàºìíîãî ãîëîñóâàííÿ â³äïîâ³äíî ñ³ëüñüêîãî, 
ñåëèùíîãî, ì³ñüêîãî ãîëîâó, ÿêèé î÷îëþº âèêîíàâ÷èé îðãàí ðàäè òà ãîëî-
âóº íà ¿¿ çàñ³äàííÿõ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêîãî, ñåëèùíîãî, ì³ñüêîãî 
ãîëîâè, îáðàíîãî íà ÷åðãîâèõ âèáîðàõ, ñòàíîâèòü ï’ÿòü ðîê³â».

Çì³íàìè ïåðåäáà÷àºòüñÿ âèçíà÷èòè â Êîíñòèòóö³¿ Óêðà¿íè ñóá’ºêò³â âè-
áîð³â äî ðàéîííî¿ ³ îáëàñíî¿ ðàä — â³äïîâ³äíî æèòåë³â ðàéîíó ³ îáëàñò³; 
âñòàíîâèòè ï’ÿòèð³÷íèé ñòðîê ïîâíîâàæåíü ñ³ëüñüêî¿, ñåëèùíî¿, ì³ñüêî¿, 
ðàéîííî¿, îáëàñíî¿ ðàäè, äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ, ³ òàêèé 
æå ï’ÿòèð³÷íèé ñòðîê ïîâíîâàæåíü ñ³ëüñüêîãî, ñåëèùíîãî, ì³ñüêîãî ãîëî-
âè, îáðàíîãî íà ÷åðãîâèõ âèáîðàõ.

Âîäíî÷àñ ïðîïîíóºòüñÿ çàêð³ïèòè ïîëîæåííÿ, ùî ïðèïèíåííÿ ïîâíî-
âàæåíü ì³ñöåâî¿ ðàäè ìàº íàñë³äêîì ïðèïèíåííÿ ïîâíîâàæåíü äåïóòàò³â 
â³äïîâ³äíî¿ ðàäè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äàâàâ âèñíîâêè íà çàêîíîïðîåêòè ïðî 
âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè â ÷àñòèí³ âñòàíîâëåííÿ ï’ÿòèð³÷íîãî 
ñòðîêó ïîâíîâàæåíü ì³ñöåâèõ ðàä, äåïóòàòè ÿêèõ îáðàí³ íà ÷åðãîâèõ âèáî-
ðàõ (Âèñíîâîê â³ä 17 ÷åðâíÿ 2010 ðîêó ¹2-â/2010) òà îáðàííÿ ñ³ëüñüêîãî, 
ñåëèùíîãî, ì³ñüêîãî ãîëîâè ñòðîêîì íà ï’ÿòü ðîê³â (âèñíîâêè â³ä 15 ñ³÷íÿ 
2008 ðîêó ¹1-â/2008, â³ä 17 ÷åðâíÿ 2010 ðîêó ¹2-â/2010). 
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Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

Êð³ì òîãî, ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ ñòàòòþ 141 Êîíñòèòóö³¿ Óêðà¿-
íè ï³ñëÿ ÷àñòèíè äðóãî¿ äîïîâíèòè íîâîþ ÷àñòèíîþ òàêîãî çì³ñòó:

«×åðãîâ³ âèáîðè ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ, ðàéîííèõ, îáëàñíèõ 
ðàä, ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â â³äáóâàþòüñÿ â îñòàííþ íåä³ëþ 
æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü â³äïîâ³äíî¿ ðàäè ÷è â³äïîâ³äíîãî ãîëî-
âè, îáðàíèõ íà ÷åðãîâèõ âèáîðàõ».

«Ó çâ’ÿçêó ç öèì ÷àñòèíè òðåòþ òà ÷åòâåðòó ââàæàòè â³äïîâ³äíî ÷àñòè-
íàìè ÷åòâåðòîþ òà ï’ÿòîþ».

Öèì äîïîâíåííÿì ïðîïîíóºòüñÿ óçãîäèòè ñòðîêè ïðîâåäåííÿ ÷åðãîâèõ 
âèáîð³â ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ, ðàéîííèõ, îáëàñíèõ ðàä, ñ³ëüñüêèõ, 
ñåëèùíèõ, ì³ñüêèõ ãîë³â ç³ ñòðîêàìè ïðîâåäåííÿ ÷åðãîâèõ âèáîð³â äî Âåð-
õîâíî¿ Ðàäè Óêðà¿íè òà Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ÿê³ 
ïåðåäáà÷àºòüñÿ ïðîâîäèòè â îñòàííþ íåä³ëþ æîâòíÿ ï’ÿòîãî ðîêó ïîâíî-
âàæåíü â³äïîâ³äíî¿ ðàäè ÷è â³äïîâ³äíîãî ãîëîâè, îáðàíèõ íà ÷åðãîâèõ âè-
áîðàõ.

Çàïðîïîíîâàí³ çì³íè íå ïåðåäáà÷àþòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ 
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

4.6. Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ ðîçä³ë ÕV «Ïåðåõ³äí³ ïîëîæåííÿ» 
Êîíñòèòóö³¿ Óêðà¿íè äîïîâíèòè ïóíêòàìè 15 ³ 16 òàêîãî çì³ñòó:

«15. ×åðãîâ³ âèáîðè äî Âåðõîâíî¿ Ðàäè Óêðà¿íè ï³ñëÿ â³äíîâëåííÿ ïî-
ëîæåíü Êîíñòèòóö³¿ Óêðà¿íè â ðåäàêö³¿ â³ä 28 ÷åðâíÿ 1996 ðîêó çà Ð³øåí-
íÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 30 âåðåñíÿ 2010 ðîêó ¹20-ðï/2010 
ó ñïðàâ³ ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
ïðîâîäÿòüñÿ â îñòàííþ íåä³ëþ æîâòíÿ 2012 ðîêó.

16. ×åðãîâ³ âèáîðè Ïðåçèäåíòà Óêðà¿íè ï³ñëÿ â³äíîâëåííÿ ïîëîæåíü 
Êîíñòèòóö³¿ Óêðà¿íè â ðåäàêö³¿ â³ä 28 ÷åðâíÿ 1996 ðîêó çà Ð³øåííÿì Êîí-
ñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 30 âåðåñíÿ 2010 ðîêó ¹20-ðï/2010 ó ñïðàâ³ 
ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ïðîâî-
äÿòüñÿ â îñòàííþ íåä³ëþ áåðåçíÿ 2015 ðîêó».

Öèìè ïóíêòàìè ó Çàêîíîïðîåêò³ ïåðåäáà÷àºòüñÿ âñòàíîâèòè äàòè ïðî-
âåäåííÿ íàñòóïíèõ ÷åðãîâèõ âèáîð³â äî Âåðõîâíî¿ Ðàäè Óêðà¿íè — îñòàííÿ 
íåä³ëÿ æîâòíÿ 2012 ðîêó, ³ ÷åðãîâèõ âèáîð³â Ïðåçèäåíòà Óêðà¿íè — îñòàííÿ 
íåä³ëÿ áåðåçíÿ 2015 ðîêó. 

Äîñë³äæóþ÷è ïîëîæåííÿ ïóíêò³â 15 ³ 16 ðîçä³ëó ÕV «Ïåðåõ³äí³ ïîëî-
æåííÿ» Êîíñòèòóö³¿ Óêðà¿íè, ÿê³ âèêëàäåí³ ó Çàêîíîïðîåêò³, ùîäî òîãî, 
÷è ïåðåäáà÷àþòü âîíè ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ 
ãðîìàäÿíèíà, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî. 

Âèáîðè º îäí³ºþ ç ôîðì íàðîäíîãî âîëåâèÿâëåííÿ. Ïåð³îäè÷í³ñòü ïðî-
âåäåííÿ âèáîð³â äî îðãàí³â äåðæàâíî¿ âëàäè òà äî îðãàí³â ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ, çîêðåìà äî Âåðõîâíî¿ Ðàäè Óêðà¿íè òà Ïðåçèäåíòà Óêðà¿íè, 
ñòðîê ¿õí³õ ïîâíîâàæåíü º âàãîìèìè ÷èííèêàìè äåìîêðàò³¿, âàæëèâèì ³í-
ñòèòóòîì ãàðàíò³¿ ðåàë³çàö³¿ âèáîð÷èõ ïðàâ ãðîìàäÿí (Ð³øåííÿ Êîíñòèòó-
ö³éíîãî Ñóäó Óêðà¿íè â³ä 10 ÷åðâíÿ 2009 ðîêó ¹14-ðï/2009).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº, ùî ïðàâî îáèðàòè ³ áóòè îá-
ðàíèì áóëî ðåàë³çîâàíî ãðîìàäÿíàìè Óêðà¿íè íà îñòàíí³õ âèáîðàõ äî 
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Âåðõîâ íî¿ Ðàäè Óêðà¿íè òà Ïðåçèäåíòà Óêðà¿íè íà óìîâàõ ï’ÿòèð³÷íîãî 
ñòðîêó ïåð³îäè÷íîñò³ âèáîð³â. Ïåðåäáà÷åí³ Çàêîíîïðîåêòîì äàòè íàñòóï-
íèõ ÷åðãîâèõ âèáîð³â äî Âåðõîâíî¿ Ðàäè Óêðà¿íè ³ Ïðåçèäåíòà Óêðà¿íè íå 
ïðèçâåäóòü äî çâóæåííÿ çì³ñòó òà îáñÿãó âèáîð÷èõ ïðàâ ãðîìàäÿí. 

Òàêèì ÷èíîì, ïåðåäáà÷åíå Çàêîíîïðîåêòîì äîïîâíåííÿ ðîçä³ëó ÕV 
«Ïåðåõ³äí³ ïîëîæåííÿ» Êîíñòèòóö³¿ Óêðà¿íè ïóíêòàìè 15 ³ 16 íå ñïðè÷è-
íèòü ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

4.7. Ó Çàêîíîïðîåêò³ ïðîïîíóºòüñÿ: «2. Öåé Çàêîí íàáèðàº ÷èííîñò³ ç 
äíÿ éîãî îïóáë³êóâàííÿ».

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî òàêèé ïîðÿäîê íàáðàííÿ 
÷èííîñò³ çàêîíîì ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè íå ïåðåäáà-
÷àº ñêàñóâàííÿ ÷è îáìåæåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

Êåðóþ÷èñü ñòàòòÿìè 147, 157, 158, 159 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿ-
ìè 51, 63, 66, 67, 69 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

д і й ш о в   в и с н о в к у:д і й ш о в   в и с н о в к у:

1. Çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî ïðî-
âåäåííÿ ÷åðãîâèõ âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà Óêðà¿-
íè, äåïóòàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ ðàä 
òà ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â (ðåºñòð. ¹7265) â³äïîâ³äàº âèìîãàì 
ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Çàêîíîïðîåêòîì ïåðåäáà÷àºòüñÿ:
«1. Âíåñòè äî Êîíñòèòóö³¿ Óêðà¿íè (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 

1996 ð., ¹30, ñò.141) òàê³ çì³íè:

1) ÷àñòèíó ïåðøó ñòàòò³ 76 âèêëàñòè â òàê³é ðåäàêö³¿:
«Ñòàòòÿ 76. Êîíñòèòóö³éíèé ñêëàä Âåðõîâíî¿ Ðàäè Óêðà¿íè — ÷îòèðè-

ñòà ï’ÿòäåñÿò íàðîäíèõ äåïóòàò³â Óêðà¿íè, ÿê³ îáèðàþòüñÿ íà îñíîâ³ çà-
ãàëüíîãî, ð³âíîãî ³ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëîñóâàí-
íÿ ñòðîêîì íà ï’ÿòü ðîê³â»;

2) ÷àñòèíó ïåðøó ñòàòò³ 77 âèêëàñòè â òàê³é ðåäàêö³¿:
«Ñòàòòÿ 77. ×åðãîâ³ âèáîðè äî Âåðõîâíî¿ Ðàäè Óêðà¿íè â³äáóâàþòüñÿ â 

îñòàííþ íåä³ëþ æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè»;

3) ÷àñòèíó ï’ÿòó ñòàòò³ 103 âèêëàñòè â òàê³é ðåäàêö³¿:
«×åðãîâ³ âèáîðè Ïðåçèäåíòà Óêðà¿íè ïðîâîäÿòüñÿ â îñòàííþ íåä³ëþ áå-

ðåçíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè. Ó ðàç³ äîñòðîêîâîãî 
ïðèïèíåííÿ ïîâíîâàæåíü Ïðåçèäåíòà Óêðà¿íè âèáîðè Ïðåçèäåíòà Óêðà¿íè 
ïðîâîäÿòüñÿ â ïåð³îä äåâ’ÿíîñòà äí³â ç äíÿ ïðèïèíåííÿ ïîâíîâàæåíü»;

4) ó ñòàòò³ 136:
à) ÷àñòèíó ïåðøó âèêëàñòè â òàê³é ðåäàêö³¿:
«Ñòàòòÿ 136. Ïðåäñòàâíèöüêèì îðãàíîì Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì 

º Âåðõîâíà Ðàäà Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, äåïóòàòè ÿêî¿ îáèðàþòüñÿ 
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íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî 
ãîëîñóâàííÿ. Ñòðîê ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè 
Êðèì, äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáîðàõ, ñòàíîâèòü ï’ÿòü ðîê³â. 
Ïðèïèíåííÿ ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì 
ìàº íàñë³äêîì ïðèïèíåííÿ ïîâíîâàæåíü ¿¿ äåïóòàò³â»;

á) ï³ñëÿ ÷àñòèíè ïåðøî¿ äîïîâíèòè íîâîþ ÷àñòèíîþ òàêîãî çì³ñòó:
«×åðãîâ³ âèáîðè äî Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì â³ä-

áóâàþòüñÿ â îñòàííþ íåä³ëþ æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü Âåðõîâíî¿ 
Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, îáðàíî¿ íà ÷åðãîâèõ âèáîðàõ».

Ó çâ’ÿçêó ç öèì ÷àñòèíè äðóãó — ï’ÿòó ââàæàòè â³äïîâ³äíî ÷àñòèíàìè 
òðåòüîþ — øîñòîþ;

5) ó ñòàòò³ 141:
à) ÷àñòèíè ïåðøó òà äðóãó âèêëàñòè â òàê³é ðåäàêö³¿:
«Ñòàòòÿ 141. Äî ñêëàäó ñ³ëüñüêî¿, ñåëèùíî¿, ì³ñüêî¿, ðàéîííî¿, îáëàñ-

íî¿ ðàäè âõîäÿòü äåïóòàòè, ÿê³ îáèðàþòüñÿ æèòåëÿìè ñåëà, ñåëèùà, ì³ñòà, 
ðàéîíó, îáëàñò³ íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð÷îãî ïðàâà 
øëÿõîì òàºìíîãî ãîëîñóâàííÿ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêî¿, ñåëèùíî¿, 
ì³ñüêî¿, ðàéîííî¿, îáëàñíî¿ ðàäè, äåïóòàòè ÿêî¿ îáðàí³ íà ÷åðãîâèõ âèáî-
ðàõ, ñòàíîâèòü ï’ÿòü ðîê³â. Ïðèïèíåííÿ ïîâíîâàæåíü ñ³ëüñüêî¿, ñåëèùíî¿, 
ì³ñüêî¿, ðàéîííî¿, îáëàñíî¿ ðàäè ìàº íàñë³äêîì ïðèïèíåííÿ ïîâíîâàæåíü 
äåïóòàò³â â³äïîâ³äíî¿ ðàäè.

Òåðèòîð³àëüí³ ãðîìàäè íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð-
÷îãî ïðàâà îáèðàþòü øëÿõîì òàºìíîãî ãîëîñóâàííÿ â³äïîâ³äíî ñ³ëüñüêîãî, 
ñåëèùíîãî, ì³ñüêîãî ãîëîâó, ÿêèé î÷îëþº âèêîíàâ÷èé îðãàí ðàäè òà ãîëî-
âóº íà ¿¿ çàñ³äàííÿõ. Ñòðîê ïîâíîâàæåíü ñ³ëüñüêîãî, ñåëèùíîãî, ì³ñüêîãî 
ãîëîâè, îáðàíîãî íà ÷åðãîâèõ âèáîðàõ, ñòàíîâèòü ï’ÿòü ðîê³â»;

á) ï³ñëÿ ÷àñòèíè äðóãî¿ äîïîâíèòè íîâîþ ÷àñòèíîþ òàêîãî çì³ñòó:
«×åðãîâ³ âèáîðè ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ, ðàéîííèõ, îáëàñíèõ 

ðàä, ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â â³äáóâàþòüñÿ â îñòàííþ íåä³ëþ 
æîâòíÿ ï’ÿòîãî ðîêó ïîâíîâàæåíü â³äïîâ³äíî¿ ðàäè ÷è â³äïîâ³äíîãî ãîëî-
âè, îáðàíèõ íà ÷åðãîâèõ âèáîðàõ».

Ó çâ’ÿçêó ç öèì ÷àñòèíè òðåòþ òà ÷åòâåðòó ââàæàòè â³äïîâ³äíî ÷àñòèíà-
ìè ÷åòâåðòîþ òà ï’ÿòîþ;

6) ðîçä³ë ÕV «Ïåðåõ³äí³ ïîëîæåííÿ» äîïîâíèòè ïóíêòàìè 15 ³ 16 òàêîãî 
çì³ñòó:

«15. ×åðãîâ³ âèáîðè äî Âåðõîâíî¿ Ðàäè Óêðà¿íè ï³ñëÿ â³äíîâëåííÿ ïî-
ëîæåíü Êîíñòèòóö³¿ Óêðà¿íè â ðåäàêö³¿ â³ä 28 ÷åðâíÿ 1996 ðîêó çà Ð³øåí-
íÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 30 âåðåñíÿ 2010 ðîêó ¹20-ðï/2010 
ó ñïðàâ³ ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
ïðîâîäÿòüñÿ â îñòàííþ íåä³ëþ æîâòíÿ 2012 ðîêó.

16. ×åðãîâ³ âèáîðè Ïðåçèäåíòà Óêðà¿íè ï³ñëÿ â³äíîâëåííÿ ïîëîæåíü 
Êîíñòèòóö³¿ Óêðà¿íè â ðåäàêö³¿ â³ä 28 ÷åðâíÿ 1996 ðîêó çà Ð³øåííÿì Êîí-
ñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 30 âåðåñíÿ 2010 ðîêó ¹20-ðï/2010 ó ñïðàâ³ 
ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ïðîâî-
äÿòüñÿ â îñòàííþ íåä³ëþ áåðåçíÿ 2015 ðîêó».
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2. Öåé Çàêîí íàáèðàº ÷èííîñò³ ç äíÿ éîãî îïóáë³êóâàííÿ».

2. Âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ó ñïðàâ³ çà çâåðíåííÿì 
Âåðõîâíî¿ Ðàäè Óêðà¿íè ïðî íàäàííÿ âèñíîâêó ùîäî â³äïîâ³äíîñò³ çàêî-
íîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ùîäî ïðîâåäåííÿ 
÷åðãîâèõ âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè, Ïðåçèäåíòà Óêðà¿íè, äåïó-
òàò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ ðàä òà ñ³ëü-
ñüêèõ, ñåëèùíèõ, ì³ñüêèõ ãîë³â (ðåºñòð. ¹7265) âèìîãàì ñòàòåé 157 ³ 158 
Êîíñòèòóö³¿ Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàííÿ, îñòàòî÷íèì ³ íå ìîæå 
áóòè îñêàðæåíèé.

Âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÇÀÊËÞ×ÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î äà÷å çàêëþ÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû

îòíîñèòåëüíî  ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ Óêðàèíû, 
Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû

Àâòîíîìíîé Ðåñïóáëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, 
ãîðîäñêèõ ãîëîâ òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû

ïî îáðàùåíèþ Âåðõîâíîé Ðàäû Óêðàèíû
(äåëî î âíåñåíèè èçìåíåíèé â ñòàòüè 76, 77, 103, 136, 141

è â ðàçäåë ÕV «Ïåðåõîäíûå ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû) 

г.  К и е в Äåëî ¹1-51/2010
18 ноября 2010 года
№3-в/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåð-
ãåÿ Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Ãóëüòàÿ Ìèõàèëà 
Ìèðîñëàâîâè÷à, Çàïîðîæöà Ìèõàèëà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìè-
õàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, 
Ìàðêóø Ìàðèè Àíäðååâíû, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñåðãåé÷ó-
êà Îëåãà Àíàòîëüåâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäðåÿ 
Àíäðå åâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à — äîêëàä÷èêà, Øàïòàëû Íàòà-
ëüè Êîíñòàíòèíîâíû, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î äà÷å çàêëþ÷åíèÿ î ñîîò-
âåòñòâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû 
îòíîñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ Óêðà-
èíû, Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñ-
ïóáëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ 
(ðååñòð. ¹7265) òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà ñòàëî ïîñòóïëåíèå â Êîíñòèòóöèîííûé 
Ñóä Óêðàèíû â ñîîòâåòñòâèè ñ Ïîñòàíîâëåíèåì Âåðõîâíîé Ðàäû Óêðàèíû 
«Î âêëþ÷åíèè â ïîâåñòêó äíÿ ñåäüìîé ñåññèè Âåðõîâíîé Ðàäû Óêðàèíû 
øåñòîãî ñîçûâà çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óê-
ðàèíû îòíîñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ 
Óêðàèíû, Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé 
Ðåñïóáëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ 
ãîëîâ è åãî íàïðàâëåíèè â Êîíñòèòóöèîííûé Ñóä Óêðàèíû» îò 19 îêòÿá-
ðÿ 2010 ãîäà ¹ 2606-V² çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòè-
òóöèþ Óêðàèíû îòíîñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ 
äåïóòàòîâ Óêðàèíû, Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâ-
òîíîìíîé Ðåñïóáëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, 
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ãîðîäñêèõ ãîëîâ (ðååñòð. ¹7265) äëÿ äà÷è çàêëþ÷åíèÿ î åãî ñîîòâåòñòâèè 
òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 159 Êîíñòèòóöèè 
Óêðàèíû ÿâëÿåòñÿ íåîáõîäèìîñòü çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû î ñîîòâåòñòâèè óêàçàííîãî çàêîíîïðîåêòà òðåáîâàíèÿì ñòà-
òåé 157 è 158 Êîíñòèòóöèè Óêðàèíû äëÿ åãî ðàññìîòðåíèÿ Âåðõîâíîé Ðà-
äîé Óêðàèíû.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Òêà÷óêà Ï.Í. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Âåðõîâíàÿ Ðàäà Óêðàèíû â ñîîòâåòñòâèè ñ Ïîñòàíîâëåíèåì «Î âêëþ-
÷åíèè â ïîâåñòêó äíÿ ñåäüìîé ñåññèè Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî 
ñîçûâà çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû îò-
íîñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ Óêðàèíû, 
Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëè-
êè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ è åãî 
íàïðàâëåíèè â Êîíñòèòóöèîííûé Ñóä Óêðàèíû» îò 19 îêòÿáðÿ 2010 ãîäà 
¹2606-V² îáðàòèëàñü â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì 
äàòü çàêëþ÷åíèå î ñîîòâåòñòâèè òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòó-
öèè Óêðàèíû çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óê-
ðàèíû îòíîñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ 
Óêðàèíû, Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé 
Ðåñïóáëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ 
ãîëîâ (ðååñòð. ¹7265) (äàëåå — Çàêîíîïðîåêò), êîòîðûì ïðåäëàãàåòñÿ 
âíåñòè èçìåíåíèÿ â ÷àñòü ïåðâóþ ñòàòüè 76, ÷àñòü ïåðâóþ ñòàòüè 77, ÷àñòü 
ïÿòóþ ñòàòüè 103, ÷àñòü ïåðâóþ ñòàòüè 136 è äîïîëíèòü ýòó ñòàòüþ íîâîé 
÷àñòüþ, âíåñòè èçìåíåíèÿ â ÷àñòè ïåðâóþ è âòîðóþ ñòàòüè 141 è äîïîëíèòü 
ýòó ñòàòüþ íîâîé ÷àñòüþ, äîïîëíèòü ïóíêòàìè 15 è 16 ðàçäåë ÕV «Ïåðåõîä-
íûå ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû.

Âíåñåíèå èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, êàê îòìå÷àåòñÿ â ïîÿñ-
íèòåëüíîé çàïèñêå ê Çàêîíîïðîåêòó, îáóñëîâëåíî íåîáõîäèìîñòüþ óíè-
ôèöèðîâàòü ñðîêè ïîëíîìî÷èé Ïðåçèäåíòà Óêðàèíû, íàðîäíûõ äåïóòà-
òîâ Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì, 
ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ äëÿ îáåñïå÷å-
íèÿ íåïðåðûâíîñòè ïðîöåññà îñóùåñòâëåíèÿ ãîñóäàðñòâåííîé âëàñòè, ñà-
ìîóïðàâëÿåìîñòè è óìåíüøåíèÿ ðàñõîäîâ èç Ãîñóäàðñòâåííîãî áþäæåòà 
Óêðàèíû íà ïðîâåäåíèå âûáîðîâ. Èçìåíåíèÿ â ðàçäåë ÕV «Ïåðåõîäíûå 
ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû îáóñëîâëåíû íåîáõîäèìîñòüþ â îïðå-
äåëåíèè äàò ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ Óêðàèíû 
è Ïðåçèäåíòà Óêðàèíû ïîñëå âîññòàíîâëåíèÿ ïîëîæåíèé Êîíñòèòóöèè 
Óêðàèíû â ðåäàêöèè îò 28 èþíÿ 1996 ãîäà â ñîîòâåòñòâèè ñ Ðåøåíèåì Êîí-
ñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30 ñåíòÿáðÿ 2010 ãîäà ¹20-ðï/2010.

2. Îöåíèâàÿ Çàêîíîïðîåêò íà ïðåäìåò åãî ñîîòâåòñòâèÿ òðåáîâàíèÿì 
ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû 
èñõîäèò èç ñëåäóþùåãî.
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Çàêîíîïðîåêò êàñàåòñÿ âíåñåíèÿ èçìåíåíèé â ðàçäåëû ²V, V, Õ, Õ², ÕV 
Êîíñòèòóöèè Óêðàèíû.

Ñòàòüåé 158 Êîíñòèòóöèè Óêðàèíû îïðåäåëåíî, ÷òî çàêîíîïðîåêò î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, êîòîðûé ðàññìàòðèâàëñÿ 
Âåðõîâíîé Ðàäîé Óêðàèíû, è çàêîí íå áûë ïðèíÿò, ìîæåò áûòü ïðåäñòàâ-
ëåí â Âåðõîâíóþ Ðàäó Óêðàèíû íå ðàíåå ÷åì ÷åðåç ãîä ñî äíÿ ïðèíÿòèÿ 
ðåøåíèÿ ïî ýòîìó çàêîíîïðîåêòó (÷àñòü ïåðâàÿ); Âåðõîâíàÿ Ðàäà Óêðàèíû 
â òå÷åíèå ñðîêà ñâîèõ ïîëíîìî÷èé íå ìîæåò äâàæäû èçìåíÿòü îäíè è òå 
æå ïîëîæåíèÿ Êîíñòèòóöèè Óêðàèíû (÷àñòü âòîðàÿ).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìå÷àåò, ÷òî â Çàêîíîïðîåêòå ïðåä-
ïîëàãàþòñÿ èçìåíåíèÿ â ÷àñòü ïåðâóþ ñòàòüè 76, ÷àñòü ïåðâóþ ñòàòüè 77, 
÷àñòü ïÿòóþ ñòàòüè 103, ÷àñòü ïåðâóþ ñòàòüè 136 è äîïîëíåíèå ýòîé ñòàòüè 
íîâîé ÷àñòüþ, èçìåíåíèÿ â ÷àñòè ïåðâóþ è âòîðóþ ñòàòüè 141 è äîïîëíå-
íèå ýòîé ñòàòüè íîâîé ÷àñòüþ, äîïîëíåíèå ïóíêòàìè 15 è 16 ðàçäåëà ÕV 
«Ïåðåõîäíûå ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû. Â òå÷åíèå ñðîêà ñâî-
èõ ïîëíîìî÷èé óêàçàííûå ïîëîæåíèÿ Êîíñòèòóöèè Óêðàèíû Âåðõîâíàÿ 
Ðàäà Óêðàèíû íå èçìåíÿëà.

Ñëåäîâàòåëüíî, Çàêîíîïðîåêò íå ïðîòèâîðå÷èò òðåáîâàíèÿì ñòàòüè 158 
Êîíñòèòóöèè Óêðàèíû.

3. Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 157 Îñíîâíîãî Çàêîíà Óêðàèíû Êîí-
ñòèòóöèÿ Óêðàèíû íå ìîæåò áûòü èçìåíåíà, åñëè èçìåíåíèÿ íàïðàâëåíû 
íà ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé öå-
ëîñòíîñòè Óêðàèíû. Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé äàííîé ñòàòüè Êîíñ-
òèòóöèÿ Óêðàèíû íå ìîæåò áûòü èçìåíåíà â óñëîâèÿõ âîåííîãî èëè ÷ðåç-
âû÷àéíîãî ïîëîæåíèÿ.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âûâîäó, ÷òî ïðåäëîæåííûå 
â Çàêîíîïðîåêòå èçìåíåíèÿ â ÷àñòü ïåðâóþ ñòàòüè 76, ÷àñòü ïåðâóþ ñòà-
òüè 77, ÷àñòü ïÿòóþ ñòàòüè 103, ÷àñòü ïåðâóþ ñòàòüè 136 è äîïîëíåíèå ýòîé 
ñòàòüè íîâîé ÷àñòüþ, èçìåíåíèÿ â ÷àñòè ïåðâóþ è âòîðóþ ñòàòüè 141 è äî-
ïîëíåíèå ýòîé ñòàòüè íîâîé ÷àñòüþ, äîïîëíåíèå ïóíêòàìè 15 è 16 ðàçäå-
ëà ÕV «Ïåðåõîäíûå ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû íå íàïðàâëåíû íà 
ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðóøåíèå òåððèòîðèàëüíîé öåëîñò-
íîñòè Óêðàèíû. 

Â ýòîé ÷àñòè Çàêîíîïðîåêò íå ïðîòèâîðå÷èò òðåáîâàíèÿì ñòàòüè 157 
Êîíñòèòóöèè Óêðàèíû.

4. Îñóùåñòâëÿÿ ïðîâåðêó Çàêîíîïðîåêòà îòíîñèòåëüíî íåäîïóñòè-
ìîñòè íàëè÷èÿ â íåì ïîëîæåíèé, ïðåäóñìàòðèâàþùèõ óïðàçäíåíèå ëèáî 
îãðà íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà (÷àñòü ïåðâàÿ ñòàòüè 157 
Êîíñòèòóöèè Óêðàèíû), Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàåò îöåíêó 
êàæäîìó åãî ïîëîæåíèþ.

4.1. Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ ÷àñòü ïåðâóþ ñòàòüè 76 Êîíñòèòó-
öèè Óêðàèíû èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«Ñòàòüÿ 76. Êîíñòèòóöèîííûé ñîñòàâ Âåðõîâíîé Ðàäû Óêðàèíû — ÷å-
òûðåñòà ïÿòüäåñÿò íàðîäíûõ äåïóòàòîâ Óêðàèíû, êîòîðûå èçáèðàþòñÿ íà 
îñíîâå âñåîáùåãî, ðàâíîãî è ïðÿìîãî èçáèðàòåëüíîãî ïðàâà ïóòåì òàéíîãî 
ãîëîñîâàíèÿ ñðîêîì íà ïÿòü ëåò».
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Èçìåíåíèÿ êàñàþòñÿ ñðîêà, íà êîòîðûé èçáèðàþòñÿ íàðîäíûå äåïóòà-
òû Óêðàèíû. Âìåñòî ñóùåñòâóþùåãî ÷åòûðåõëåòíåãî ïðåäëàãàåòñÿ óñòàíî-
âèòü ïÿòèëåòíèé ñðîê.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàâàë çàêëþ÷åíèå íà çàêîíîïðîåêò î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû â ÷àñòè ïÿòèëåòíåãî ñðîêà 
ïîëíîìî÷èé Âåðõîâíîé Ðàäû Óêðàèíû (Çàêëþ÷åíèå îò 5 íîÿáðÿ 2003 ãîäà 
¹2-â/2003). 

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

4.2. Â Çàêîíîïðîåêòå ÷àñòü ïåðâóþ ñòàòüè 77 Êîíñòèòóöèè Óêðàèíû 
ïðåäëàãàåòñÿ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«Ñòàòüÿ 77. Î÷åðåäíûå âûáîðû â Âåðõîâíóþ Ðàäó Óêðàèíû ïðîâîäÿò-
ñÿ â ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé Âåðõîâíîé 
Ðàäû Óêðàèíû».

Èçìåíåíèÿ êàñàþòñÿ ñðîêîâ ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ â Âåðõîâ-
íóþ Ðàäó Óêðàèíû. 

Ïðåäëàãàåòñÿ âìåñòî ïîñëåäíåãî âîñêðåñåíüÿ ìàðòà ÷åòâåðòîãî ãîäà 
ïîëíîìî÷èé Âåðõîâíîé Ðàäû Óêðàèíû î÷åðåäíûå âûáîðû ïðîâîäèòü â 
ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà åå ïîëíîìî÷èé.

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî  îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

4.3. Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ ÷àñòü ïÿòóþ ñòàòüè 103 Êîíñòèòó-
öèè Óêðàèíû èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«Î÷åðåäíûå âûáîðû Ïðåçèäåíòà Óêðàèíû ïðîâîäÿòñÿ â ïîñëåäíåå âîñ-
êðåñåíüå ìàðòà ïÿòîãî ãîäà ïîëíîìî÷èé Ïðåçèäåíòà Óêðàèíû. Â ñëó÷àå 
äîñðî÷íîãî ïðåêðàùåíèÿ ïîëíîìî÷èé Ïðåçèäåíòà Óêðàèíû âûáîðû Ïðå-
çèäåíòà Óêðàèíû ïðîâîäÿòñÿ â ïåðèîä äåâÿíîñòà äíåé ñî äíÿ ïðåêðàùå-
íèÿ ïîëíîìî÷èé».

Èçìåíåíèÿ êàñàþòñÿ ñðîêîâ ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ Ïðåçè-
äåíòà Óêðàèíû. Âìåñòî ïîñëåäíåãî âîñêðåñåíüÿ îêòÿáðÿ èõ ïðåäëàãàåòñÿ 
ïðîâîäèòü â ïîñëåäíåå âîñêðåñåíüå ìàðòà ïÿòîãî ãîäà ïîëíîìî÷èé Ïðå-
çèäåíòà Óêðàèíû. 

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

4.4. Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ ÷àñòü ïåðâóþ ñòàòüè 136 Êîíñòèòó-
öèè Óêðàèíû èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«Ñòàòüÿ 136. Ïðåäñòàâèòåëüíûì îðãàíîì Àâòîíîìíîé Ðåñïóáëèêè 
Êðûì ÿâëÿåòñÿ Âåðõîâíàÿ Ðàäà Àâòîíîìíîé Ðåñïóáëèêè Êðûì, äåïóòàòû 
êîòîðîé èçáèðàþòñÿ íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èçáèðàòåëü-
íîãî ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Àâòîíîìíîé Ðåñïóáëèêè Êðûì, äåïóòàòû êîòîðîé èçáðàíû íà î÷åðåäíûõ 
âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò. Ïðåêðàùåíèå ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Àâòîíîìíîé Ðåñïóáëèêè Êðûì âëå÷åò çà ñîáîé ïðåêðàùåíèå ïîëíîìî÷èé 
åå äåïóòàòîâ».

Èçìåíåíèÿìè ïðåäïîëàãàåòñÿ çàêðåïëåíèå íà êîíñòèòóöèîííîì óðîâ-
íå ïðàâîâûõ îñíîâ âûáîðîâ äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñ-
ïóáëèêè Êðûì, ïÿòèëåòíåãî ñðîêà åå ïîëíîìî÷èé ïðè èçáðàíèè äåïóòàòîâ 
íà î÷åðåäíûõ âûáîðàõ, à òàêæå çàêðåïëåíèå ïîëîæåíèÿ î òîì, ÷òî ñëåäñ-
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òâèåì ïðåêðàùåíèÿ ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëè-
êè Êðûì ÿâëÿåòñÿ ïðåêðàùåíèå ïîëíîìî÷èé åå äåïóòàòîâ.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàâàë çàêëþ÷åíèÿ íà çàêîíîïðîåêòû 
î âíåñåíèè èçìåíåíèé â ÷àñòü ïåðâóþ ñòàòüè 136 Êîíñòèòóöèè Óêðàèíû ïî 
óñòàíîâëåíèþ ïÿòèëåòíåãî ñðîêà ïîëíîìî÷èé Âåðõîâíîé Ðàäû Àâòîíîì-
íîé Ðåñïóáëèêè Êðûì è ïðàâîâûõ îñíîâ âûáîðîâ äåïóòàòîâ Âåðõîâíîé 
Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì (çàêëþ÷åíèÿ îò 15 ÿíâàðÿ 2008 ãîäà 
¹1-â/2008, îò 17 èþíÿ 2010 ãîäà ¹2-â/2010).

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Â Çàêîíîïðîåêòå òàêæå ïðåäëàãàåòñÿ ñòàòüþ 136 Êîíñòèòóöèè Óêðàè-
íû ïîñëå ÷àñòè ïåðâîé äîïîëíèòü íîâîé ÷àñòüþ ñëåäóþùåãî ñîäåðæàíèÿ:

«Î÷åðåäíûå âûáîðû â Âåðõîâíóþ Ðàäó Àâòîíîìíîé Ðåñïóáëèêè Êðûì 
ïðîâîäÿòñÿ â ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé 
Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì, èçáðàííîé íà î÷åðåäíûõ 
âûáîðàõ».

«Â ñâÿçè ñ ýòèì ÷àñòè âòîðóþ — ïÿòóþ ñ÷èòàòü ñîîòâåòñòâåííî ÷àñòÿìè 
òðåòüåé — øåñòîé».

Ýòèì äîïîëíåíèåì ïðåäïîëàãàåòñÿ ñîãëàñîâàíèå ñðîêîâ î÷åðåäíûõ 
âûáîðîâ â Âåðõîâíóþ Ðàäó Àâòîíîìíîé Ðåñïóáëèêè Êðûì è ñðîêîâ î÷å-
ðåäíûõ âûáîðîâ â äðóãèå ïðåäñòàâèòåëüíûå îðãàíû è ïðîâåäåíèå èõ â ïîñ-
ëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé.

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

4.5. Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ ÷àñòè ïåðâóþ è âòîðóþ ñòàòüè 141 
Êîíñòèòóöèè Óêðàèíû èçëîæèòü â ñëåäóþùåé ðåäàêöèè:

«Ñòàòüÿ 141. Â ñîñòàâ ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, 
îáëàñòíîãî ñîâåòà âõîäÿò äåïóòàòû, êîòîðûå èçáèðàþòñÿ æèòåëÿìè ñåëà, 
ïîñåëêà, ãîðîäà, ðàéîíà, îáëàñòè íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìî-
ãî èçáèðàòåëüíîãî ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé 
ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî ñîâåòà, äåïó-
òàòû êîòîðîãî èçáðàíû íà î÷åðåäíûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò. Ïðå-
êðàùåíèå ïîëíîìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, 
îáëàñòíîãî ñîâåòà âëå÷åò çà ñîáîé ïðåêðàùåíèå ïîëíîìî÷èé äåïóòàòîâ 
ñîîòâåòñòâóþùåãî ñîâåòà.

Òåððèòîðèàëüíûå ãðîìàäû íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èç-
áèðàòåëüíîãî ïðàâà èçáèðàþò ïóòåì òàéíîãî ãîëîñîâàíèÿ ñîîòâåòñòâåííî 
ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâó, âîçãëàâëÿþùåãî èñïîëíèòåëü-
íûé îðãàí ñîâåòà è ïðåäñåäàòåëüñòâóþùåãî íà åãî çàñåäàíèÿõ. Ñðîê ïîë-
íîìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû, èçáðàííîãî íà î÷å-
ðåäíûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò».

Èçìåíåíèÿìè ïðåäïîëàãàåòñÿ îïðåäåëèòü â Êîíñòèòóöèè Óêðàèíû 
ñóáúåêòîâ âûáîðîâ â ðàéîííûé è îáëàñòíîé ñîâåòû — ñîîòâåòñòâåííî æè-
òåëåé ðàéîíà è îáëàñòè; óñòàíîâèòü ïÿòèëåòíèé ñðîê ïîëíîìî÷èé ñåëü-
ñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî ñîâåòà, äåïóòàòû 
êîòîðîãî èçáðàíû íà î÷åðåäíûõ âûáîðàõ, è òàêîé æå ïÿòèëåòíèé ñðîê 
ïîëíîìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû, èçáðàííîãî íà 
î÷åðåäíûõ âûáîðàõ.
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Âìåñòå ñ òåì ïðåäëàãàåòñÿ çàêðåïèòü ïîëîæåíèå î òîì, ÷òî ïðåêðàùå-
íèå ïîëíîìî÷èé ìåñòíîãî ñîâåòà âëå÷åò çà ñîáîé ïðåêðàùåíèå ïîëíîìî-
÷èé äåïóòàòîâ ñîîòâåòñòâóþùåãî ñîâåòà.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàâàë çàêëþ÷åíèÿ íà çàêîíîïðîåêòû î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû â ÷àñòè óñòàíîâëåíèÿ ïÿòè-
ëåòíåãî ñðîêà ïîëíîìî÷èé ìåñòíûõ ñîâåòîâ, äåïóòàòû êîòîðûõ èçáðàíû íà 
î÷åðåäíûõ âûáîðàõ (Çàêëþ÷åíèå îò 17 èþíÿ 2010 ãîäà ¹2-â/2010) è èçáðà-
íèÿ ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû ñðîêîì íà ïÿòü ëåò (çàêëþ-
÷åíèÿ îò 15 ÿíâàðÿ 2008 ãîäà ¹1-â/2008, îò 17 èþíÿ 2010 ãîäà ¹2-â/2010). 

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Êðîìå òîãî, â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ ñòàòüþ 141 Êîíñòèòóöèè 
Óêðàèíû ïîñëå ÷àñòè âòîðîé äîïîëíèòü íîâîé ÷àñòüþ ñëåäóþùåãî ñîäåð-
æàíèÿ:

«Î÷åðåäíûå âûáîðû ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ, îá-
ëàñòíûõ ñîâåòîâ, ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ ïðîâîäÿòñÿ â ïîñ-
ëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé ñîîòâåòñòâóþùåãî ñî-
âåòà èëè ñîîòâåòñòâóþùåãî ãîëîâû, èçáðàííûõ íà î÷åðåäíûõ âûáîðàõ».

«Â ñâÿçè ñ ýòèì ÷àñòè òðåòüþ è ÷åòâåðòóþ ñ÷èòàòü ñîîòâåòñòâåííî ÷àñ-
òÿìè ÷åòâåðòîé è ïÿòîé».

Ýòèì äîïîëíåíèåì ïðåäëàãàåòñÿ ñîãëàñîâàòü ñðîêè ïðîâåäåíèÿ î÷å-
ðåäíûõ âûáîðîâ ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ, îáëàñòíûõ 
ñîâåòîâ, ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ ñî ñðîêàìè ïðîâåäåíèÿ 
î÷åðåäíûõ âûáîðîâ â Âåðõîâíóþ Ðàäó Óêðàèíû è Âåðõîâíóþ Ðàäó Àâòî-
íîìíîé Ðåñïóáëèêè Êðûì, êîòîðûå ïðåäïîëàãàåòñÿ ïðîâîäèòü â ïîñëåä-
íåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé ñîîòâåòñòâóþùåãî ñîâå-
òà èëè ñîîòâåòñòâóþùåãî ãîëîâû, èçáðàííûõ íà î÷åðåäíûõ âûáîðàõ.

Ïðåäëîæåííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþò óïðàçäíåíèå ëèáî îãðà-
íè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

4.6. Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ ðàçäåë ÕV «Ïåðåõîäíûå ïîëîæå-
íèÿ» Êîíñòèòóöèè Óêðàèíû äîïîëíèòü ïóíêòàìè 15 è 16 ñëåäóþùåãî ñî-
äåðæàíèÿ:

«15. Î÷åðåäíûå âûáîðû â Âåðõîâíóþ Ðàäó Óêðàèíû ïîñëå âîññòàíîâ-
ëåíèÿ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû â ðåäàêöèè îò 28 èþíÿ 1996 ãîäà 
ïî Ðåøåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30 ñåíòÿáðÿ 2010 ãîäà
¹20-ðï/2010 ïî äåëó î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîí-
ñòèòóöèþ Óêðàèíû ïðîâîäÿòñÿ â ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ 2012 ãîäà.

16. Î÷åðåäíûå âûáîðû Ïðåçèäåíòà Óêðàèíû ïîñëå âîññòàíîâëåíèÿ 
ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû â ðåäàêöèè îò 28 èþíÿ 1996 ãîäà ïî 
Ðåøåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30 ñåíòÿáðÿ 2010 ãîäà
¹20-ðï/2010 ïî äåëó î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîí-
ñòèòóöèþ Óêðàèíû ïðîâîäÿòñÿ â ïîñëåäíåå âîñêðåñåíüå ìàðòà 2015 ãîäà».

Ýòèìè ïóíêòàìè â Çàêîíîïðîåêòå ïðåäïîëàãàåòñÿ óñòàíîâèòü äàòû 
ïðîâåäåíèÿ ñëåäóþùèõ î÷åðåäíûõ âûáîðîâ â Âåðõîâíóþ Ðàäó Óêðàèíû — 
ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ 2012 ãîäà è î÷åðåäíûõ âûáîðîâ Ïðåçèäåí-
òà Óêðàèíû – ïîñëåäíåå âîñêðåñåíüå ìàðòà 2015 ãîäà. 

Èçó÷àÿ ïîëîæåíèÿ ïóíêòîâ 15 è 16 ðàçäåëà ÕV «Ïåðåõîäíûå ïîëî-
æåíèÿ» Êîíñòèòóöèè Óêðàèíû, èçëîæåííûå â Çàêîíîïðîåêòå,  êàñàòåëüíî 
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òîãî, ïðåäóñìàòðèâàþò ëè îíè óïðàçäíåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâî-
áîä ÷åëîâåêà è ãðàæäàíèíà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç 
ñëåäóþùåãî. 

Âûáîðû ÿâëÿþòñÿ îäíîé èç ôîðì íàðîäíîãî âîëåèçúÿâëåíèÿ. Ïåðèî-
äè÷íîñòü ïðîâåäåíèÿ âûáîðîâ â îðãàíû ãîñóäàðñòâåííîé âëàñòè è â îðãàíû 
ìåñòíîãî ñàìîóïðàâëåíèÿ, â ÷àñòíîñòè â Âåðõîâíóþ Ðàäó Óêðàèíû è Ïðå-
çèäåíòà Óêðàèíû, ñðîê èõ ïîëíîìî÷èé ÿâëÿþòñÿ âåñîìûìè ôàêòîðàìè äå-
ìîêðàòèè, âàæíûì èíñòèòóòîì ãàðàíòèè ðåàëèçàöèè èçáèðàòåëüíûõ ïðàâ 
ãðàæäàí (Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 10 èþíÿ 2009 ãîäà 
¹14-ðï/2009).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìå÷àåò, ÷òî ïðàâî èçáèðàòü è áûòü 
èçáðàííûì áûëî ðåàëèçîâàíî ãðàæäàíàìè Óêðàèíû íà ïîñëåäíèõ âûáîðàõ 
â Âåðõîâíóþ Ðàäó Óêðàèíû è Ïðåçèäåíòà Óêðàèíû íà óñëîâèÿõ ïÿòèëåò-
íåãî ñðîêà ïåðèîäè÷íîñòè âûáîðîâ. Ïðåäóñìîòðåííûå Çàêîíîïðîåêòîì 
äàòû ñëåäóþùèõ î÷åðåäíûõ âûáîðîâ â Âåðõîâíóþ Ðàäó Óêðàèíû è Ïðåçè-
äåíòà Óêðàèíû íå ïðèâåäóò ê ñóæåíèþ ñîäåðæàíèÿ è îáúåìà èçáèðàòåëü-
íûõ ïðàâ ãðàæäàí.

Òàêèì îáðàçîì, ïðåäóñìîòðåííîå Çàêîíîïðîåêòîì äîïîëíåíèå ðàçäå-
ëà ÕV «Ïåðåõîäíûå ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû ïóíêòàìè 15 è 16 
íå ïîâëå÷åò çà ñîáîé óïðàçäíåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëî-
âåêà è ãðàæäàíèíà.

4.7. Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ: «2. Íàñòîÿùèé Çàêîí âñòóïàåò â ñèëó 
ñî äíÿ åãî îïóáëèêîâàíèÿ».

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî òàêîé ïîðÿäîê âñòóï-
ëåíèÿ â ñèëó çàêîíà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû íå 
ïðåäóñìàòðèâàåò óïðàçäíåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà 
è ãðàæäàíèíà.

Ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 157, 158, 159 Êîíñòèòóöèè Óêðàèíû, ñòà-
òüÿìè 51, 63, 66, 67, 69 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðà-
èíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

п р и ш е л  к  з а к л ю ч е н и ю:п р и ш е л  к  з а к л ю ч е н и ю:

1. Çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû îòíî-
ñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äåïóòàòîâ Óêðàèíû, 
Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëè-
êè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ (ðå-
åñòð. ¹7265) ñîîòâåòñòâóåò òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè 
Óêðàèíû.

Çàêîíîïðîåêòîì ïðåäïîëàãàåòñÿ:
«1. Âíåñòè â Êîíñòèòóöèþ Óêðàèíû (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðà-

èíû, 1996 ã., ¹ 30, ñò. 141) ñëåäóþùèå èçìåíåíèÿ:
1) ÷àñòü ïåðâóþ ñòàòüè 76 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«Ñòàòüÿ 76. Êîíñòèòóöèîííûé ñîñòàâ Âåðõîâíîé Ðàäû Óêðàèíû — ÷å-

òûðåñòà ïÿòüäåñÿò íàðîäíûõ äåïóòàòîâ Óêðàèíû, êîòîðûå èçáèðàþòñÿ íà 
îñíîâå âñåîáùåãî, ðàâíîãî è ïðÿìîãî èçáèðàòåëüíîãî ïðàâà ïóòåì òàéíîãî 
ãîëîñîâàíèÿ ñðîêîì íà ïÿòü ëåò»;
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2) ÷àñòü ïåðâóþ ñòàòüè 77 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«Ñòàòüÿ 77. Î÷åðåäíûå âûáîðû â Âåðõîâíóþ Ðàäó Óêðàèíû ïðîâîäÿò-

ñÿ â ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé Âåðõîâíîé 
Ðàäû Óêðàèíû»;

3) ÷àñòü ïÿòóþ ñòàòüè 103 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«Î÷åðåäíûå âûáîðû Ïðåçèäåíòà Óêðàèíû ïðîâîäÿòñÿ â ïîñëåäíåå âîñ-

êðåñåíüå ìàðòà ïÿòîãî ãîäà ïîëíîìî÷èé Ïðåçèäåíòà Óêðàèíû. Â ñëó÷àå 
äîñðî÷íîãî ïðåêðàùåíèÿ ïîëíîìî÷èé Ïðåçèäåíòà Óêðàèíû âûáîðû Ïðå-
çèäåíòà Óêðàèíû ïðîâîäÿòñÿ â ïåðèîä äåâÿíîñòà äíåé ñî äíÿ ïðåêðàùå-
íèÿ ïîëíîìî÷èé»;

4) â ñòàòüå 136:
à) ÷àñòü ïåðâóþ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«Ñòàòüÿ 136. Ïðåäñòàâèòåëüíûì îðãàíîì Àâòîíîìíîé Ðåñïóáëèêè 

Êðûì ÿâëÿåòñÿ Âåðõîâíàÿ Ðàäà Àâòîíîìíîé Ðåñïóáëèêè Êðûì, äåïóòàòû 
êîòîðîé èçáèðàþòñÿ íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èçáèðàòåëü-
íîãî ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Àâòîíîìíîé Ðåñïóáëèêè Êðûì, äåïóòàòû êîòîðîé èçáðàíû íà î÷åðåäíûõ 
âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò. Ïðåêðàùåíèå ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Àâòîíîìíîé Ðåñïóáëèêè Êðûì âëå÷åò çà ñîáîé ïðåêðàùåíèå ïîëíîìî÷èé 
åå äåïóòàòîâ»;

á) ïîñëå ÷àñòè ïåðâîé äîïîëíèòü íîâîé ÷àñòüþ ñëåäóþùåãî ñîäåð-
æàíèÿ:

«Î÷åðåäíûå âûáîðû â Âåðõîâíóþ Ðàäó Àâòîíîìíîé Ðåñïóáëèêè Êðûì 
ïðîâîäÿòñÿ â ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé 
Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì, èçáðàííîé íà î÷åðåäíûõ 
âûáîðàõ».

Â ñâÿçè ñ ýòèì ÷àñòè âòîðóþ — ïÿòóþ ñ÷èòàòü ñîîòâåòñòâåííî ÷àñòÿìè 
òðåòüåé — øåñòîé;

5) â ñòàòüå 141:
à) ÷àñòè ïåðâóþ è âòîðóþ èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«Ñòàòüÿ 141. Â ñîñòàâ ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, 

îáëàñòíîãî ñîâåòà âõîäÿò äåïóòàòû, êîòîðûå èçáèðàþòñÿ æèòåëÿìè ñåëà, 
ïîñåëêà, ãîðîäà, ðàéîíà, îáëàñòè íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìî-
ãî èçáèðàòåëüíîãî ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ñðîê ïîëíîìî÷èé 
ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, îáëàñòíîãî ñîâåòà, äåïó-
òàòû êîòîðîãî èçáðàíû íà î÷åðåäíûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò. Ïðå-
êðàùåíèå ïîëíîìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî, ðàéîííîãî, 
îáëàñòíîãî ñîâåòà âëå÷åò çà ñîáîé ïðåêðàùåíèå ïîëíîìî÷èé äåïóòàòîâ 
ñîîòâåòñòâóþùåãî ñîâåòà.

Òåððèòîðèàëüíûå ãðîìàäû íà îñíîâå âñåîáùåãî, ðàâíîãî, ïðÿìîãî èç-
áèðàòåëüíîãî ïðàâà èçáèðàþò ïóòåì òàéíîãî ãîëîñîâàíèÿ ñîîòâåòñòâåííî 
ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâó, âîçãëàâëÿþùåãî èñïîëíèòåëü-
íûé îðãàí ñîâåòà è ïðåäñåäàòåëüñòâóþùåãî íà åãî çàñåäàíèÿõ. Ñðîê ïîë-
íîìî÷èé ñåëüñêîãî, ïîñåëêîâîãî, ãîðîäñêîãî ãîëîâû, èçáðàííîãî íà î÷å-
ðåäíûõ âûáîðàõ, ñîñòàâëÿåò ïÿòü ëåò»;

á) ïîñëå ÷àñòè âòîðîé äîïîëíèòü íîâîé ÷àñòüþ ñëåäóþùåãî ñîäåðæàíèÿ:
«Î÷åðåäíûå âûáîðû ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ, ðàéîííûõ, îá-

ëàñòíûõ ñîâåòîâ, ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãîëîâ ïðîâîäÿòñÿ â 
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ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ ïÿòîãî ãîäà ïîëíîìî÷èé ñîîòâåòñòâóþ-
ùåãî ñîâåòà èëè ñîîòâåòñòâóþùåãî ãîëîâû, èçáðàííûõ íà î÷åðåäíûõ âû-
áîðàõ».

Â ñâÿçè ñ ýòèì ÷àñòè òðåòüþ è ÷åòâåðòóþ ñ÷èòàòü ñîîòâåòñòâåííî ÷àñòÿ-
ìè ÷åòâåðòîé è ïÿòîé;

6) ðàçäåë ÕV «Ïåðåõîäíûå ïîëîæåíèÿ» äîïîëíèòü ïóíêòàìè 15 è 16  
ñëåäóþùåãî ñîäåðæàíèÿ:

«15. Î÷åðåäíûå âûáîðû â Âåðõîâíóþ Ðàäó Óêðàèíû ïîñëå âîññòàíîâ-
ëåíèÿ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû â ðåäàêöèè îò 28 èþíÿ 1996 ãîäà 
ïî Ðåøåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30 ñåíòÿáðÿ 2010 ãîäà
¹20-ðï/2010 ïî äåëó î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîí-
ñòèòóöèþ Óêðàèíû ïðîâîäÿòñÿ â ïîñëåäíåå âîñêðåñåíüå îêòÿáðÿ 2012 ãîäà.

16. Î÷åðåäíûå âûáîðû Ïðåçèäåíòà Óêðàèíû ïîñëå âîññòàíîâëåíèÿ 
ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû â ðåäàêöèè îò 28 èþíÿ 1996 ãîäà ïî 
Ðåøåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30 ñåíòÿáðÿ 2010 ãîäà
¹20-ðï/2010 ïî äåëó î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîí-
ñòèòóöèþ Óêðàèíû ïðîâîäÿòñÿ â ïîñëåäíåå âîñêðåñåíüå ìàðòà 2015 ãîäà».

2. Íàñòîÿùèé Çàêîí âñòóïàåò â ñèëó ñî äíÿ åãî îïóáëèêîâàíèÿ».

2. Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó î äà÷å çàêëþ-
÷åíèÿ î ñîîòâåòñòâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòó-
öèþ Óêðàèíû îòíîñèòåëüíî ïðîâåäåíèÿ î÷åðåäíûõ âûáîðîâ íàðîäíûõ äå-
ïóòàòîâ Óêðàèíû, Ïðåçèäåíòà Óêðàèíû, äåïóòàòîâ Âåðõîâíîé Ðàäû Àâòî-
íîìíîé Ðåñïóáëèêè Êðûì, ìåñòíûõ ñîâåòîâ è ñåëüñêèõ, ïîñåëêîâûõ, ãî-
ðîäñêèõ ãîëîâ (ðååñòð. ¹7265) òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè 
Óêðàèíû ïî îáðàùåíèþ Âåðõîâíîé Ðàäû Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ, îêîí÷àòåëüíûì è íå ìîæåò áûòü îáæàëîâàíî.

Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâà-
íèþ â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ 
èçäàíèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Opinion of the Constitutional Court of Ukraine No.3-v/2010 
dated November 18, 2010 in the case upon the appeal of the Verkhovna Rada of 
Ukraine on providing opinion concerning the conformity of the draft law on introducing 
amendments to the Constitution of Ukraine on holding regular elections of People’s 
Deputies of Ukraine, the President of Ukraine, deputies of the Verkhovna Rada of the 
Autonomous Republic of Crimea, local councils and heads of village, settlement, city 
with Articles 157, 158 of the Constitution of Ukraine (case on introducing amendments 
to Articles 76, 77, 103, 136, 141 and Chapter XV «Transitional Provisions» of the 
Constitution of Ukraine)

According to the Resolution «On Including to the Agenda of the 7th Session 
of the Verkhovna Rada of Ukraine of the 6th Convocation of the Draft law on 
Introducing Amendments to the Constitution of Ukraine on Holding Regular 
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Elections of People’s Deputies of Ukraine, the President of Ukraine, Deputies 
of the Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils 
and Heads of Village, Settlement, City and its Submission to the Constitutional 
Court of Ukraine» No.2606-VI dated October 19, 2010 the Verkhovna Rada of 
Ukraine applied to the Constitutional Court with an appeal to provide opinion 
concerning conformity of the draft law on introducing amendments to the 
Constitution of Ukraine on holding regular elections of People’s Deputies 
of Ukraine, the President of Ukraine, deputies of the Verkhovna Rada of the 
Autonomous Republic of Crimea, local councils and heads of village, settlement, 
city (reg. ¹7265) (hereinafter referred to as «the Draft law») with Articles 157 
and 158 of the Constitution, which proposed to amend Articles 76.1, 77.1, 103.5, 
136.1, supplement Article 136 with the new paragraph, amend Articles 141.1 and 
141.2, supplement Article 141 with the new paragraph, supplement Chapter XV 
«Transitional Provisions» of the Constitution with items 15 and 16. The 
Constitutional Court of Ukraine asserts that the Verkhovna Rada of Ukraine has 
not amended the mentioned provisions during the term of its authority. Thus, the 
Draft law does not contravene with Article 158 of the Constitution. 

The Constitutional Court of Ukraine concluded that the amendments 
to Articles 76.1, 77.1, 103.5, 136.1, supplement of Article 136 with the new 
paragraph, amendments to Articles 141.1, 141.2, supplement of Article 141 
with the new paragraph, supplement of Chapter XV «Transitional Provisions» 
of the Constitution with items 15 and 16 proposed in the Draft law are not 
oriented toward the liquidation of the independence or violation of the territorial 
indivisibility of Ukraine. In this part the Draft law does not contravene Article 157 
of the Constitution. 

The Draft law proposes to state Article 76.1 of the Constitution in the new 
wording. The amendments concern the term of authority of People’s Deputies of 
Ukraine. It is proposed to establish a five-year term instead of the current four-
year term. The Constitutional Court of Ukraine provided the opinion concerning 
the draft law on introducing amendments to the Constitution regarding the five-
year term of authority of the Verkhovna Rada of Ukraine (Opinion No.2-v/2003 
dated November 5, 2003). The amendments do not envisage the abolition or 
restriction of human and citizen’s rights.

The Draft law proposes to state Article 77.1 of the Constitution in the new 
wording. The amendments concern the term of holding regular elections to 
the Verkhovna Rada of Ukraine. It is proposed to hold regular elections to the 
Verkhovna Rada of Ukraine on the last Sunday of October of the fifth year of its 
term of authority instead of the last Sunday of March of the fourth year of the 
term of authority of the Verkhovna Rada of Ukraine. The amendments do not 
envisage the abolition or restriction of human and citizen’s rights.

The Draft law proposes to state Article 103.5 of the Constitution in the new 
wording. The amendments concern the term of holding regular elections of the 
President of Ukraine. It is proposed to hold elections on the last Sunday of March 
of the fifth year of the term of office of the President of Ukraine instead of the last 
Sunday of October. The amendments do not envisage the abolition or restriction 
of human and citizen’s rights.

The Draft law proposes to state Article 136.1 of the Constitution in the 
new wording. The amendments envisage the constitutional stipulation of legal 
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foundations of elections of deputies of the Verkhovna Rada of the Autonomous 
Republic of Crimea, a five-year term of its authority in case of election of its 
deputies on regular elections, as well as stipulation of a provision prescribing that 
termination of authority of the Verkhovna Rada of the Autonomous Republic 
of Crimea results in termination of authority of its deputies. The Constitutional 
Court of Ukraine provided opinions on draft laws on introducing amendments to 
Article 136.1 of the Constitution concerning establishment of a five-year term of 
authority of the Verkhovna Rada of the Autonomous Republic of Crimea and legal 
foundations of elections of deputies of the Verkhovna Rada of the Autonomous 
Republic of Crimea (Opinions No.1-v/2008 dated January 15, 2008 and No.2-v/ 
2010 dated June 17, 2010). The amendments do not envisage the abolition or 
restriction of human and citizen’s rights. 

The Draft law also proposes to supplement Article 136 of the Constitution (after 
Article 136.1) with a new paragraph. This supplement stipulates harmonisation of 
terms of regular elections to the Verkhovna Rada of the Autonomous Republic of 
Crimea and terms of regular elections to other representative bodies and holding 
these elections on the last Sunday of October of the fifth year of their authority. 
The amendments do not envisage the abolition or restriction of human and 
citizen’s rights.

The Draft law proposes to state Articles 141.1 and 141.2 of the Constitution 
in the new wording. The amendments establish subjects of elections to district 
and oblast councils — respectively residents of district and oblast; to establish 
a five-year term of authority of village, settlement, city, district, oblast council 
which deputies are elected on regular elections and the same five-year term of 
authority of heads of village, settlement, city elected on regular elections. At the 
same time it is proposed to stipulate a provision that termination of authority of 
a local council results in termination of authority of deputies of relevant council. 
The Constitutional Court provided opinions on draft laws on introducing 
amendments to the Constitution in part of establishment of a five-year term of 
authority of local councils which deputies are elected on regular elections (Opinion 
No.2-v/2010 dated June 17, 2010) and election of heads of village, settlement, city 
for a five-year term (Opinions No.1-v/2008 dated January 15, 2008 and No.2-v/2010 
dated June 17, 2010). The amendments do not envisage the abolition or restriction of 
human and citizen’s rights. 

Furthermore, the Draft law proposes to supplement Article 141 of the 
Constitution (after Article 141.2) with the new paragraph. This supplement 
suggests harmonisation of terms of holding regular elections of village, settlement, 
city, district, oblast councils, heads of village, settlement, city with terms of holding 
of regular elections to the Verkhovna Rada of Ukraine and the Verkhovna Rada of 
the Autonomous Republic of Crimea which are proposed to be conducted on the 
last Sunday of October of the fifth year of authority of relevant council or relevant 
head elected on regular elections. The amendments do not envisage the abolition 
or restriction of human and citizen’s rights.

The Draft law proposes to supplement Chapter XV «Transitional Provisions» 
of the Constitution with items 15 and 16. These items suggest to establish the 
date of next regular elections to the Verkhovna Rada of Ukraine — last Sunday of 
October of 2012 and regular elections of the President of Ukraine — last Sunday 
of March of 2015.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

64

The Constitutional Court of Ukraine considers that the right to elect and to 
be elected was implemented by the citizens of Ukraine on the last elections to 
the Verkhovna Rada of Ukraine and the President of Ukraine on conditions of 
a five-year term of frequency of elections. The dates of next regular elections to 
the Verkhovna Rada of Ukraine and that of the President of Ukraine provided 
by the Draft law will not lead to diminishing of content and scope of citizens` 
electoral rights. The supplement of Chapter XV «Transitional Provisions» of the 
Constitution with items 15 and 16 provided by the Draft law will not result in the 
abolition or restriction of human and citizen’s rights.

Thus, the Constitutional Court of Ukraine held:
1. The draft law on introducing amendments to the Constitution of Ukraine 

concerning holding regular elections of People’s Deputies of Ukraine, the 
President of Ukraine, deputies of the Verkhovna Rada of the Autonomous Republic 
of Crimea, local councils and heads of village, settlement, city (reg. ¹7265) 
complies with the requirements of Articles 157 and 158 of the Constitution. 

2. The Opinion of the Constitutional Court of Ukraine in the case upon the 
appeal of the Verkhovna Rada of Ukraine on providing opinion concerning the 
conformity of the draft law on introducing amendments to the Constitution of 
Ukraine concerning holding regular elections of People’s Deputies of Ukraine, 
the President of Ukraine, deputies of the Verkhovna Rada of the Autonomous 
Republic of Crimea, local councils and heads of village, settlement, city (reg. 
¹7265) to the requirements of Articles 157, 158 of the Constitution of Ukraine 
is mandatory for execution, final and shall not be appealed. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì
òîâàðèñòâà ç îáìåæåíîþ â³äïîâ³äàëüí³ñòþ

«Ì³æíàðîäíèé ô³íàíñîâî-ïðàâîâèé êîíñàëòèíã»
ïðî îô³ö³éíå òëóìà÷åííÿ ÷àñòèíè òðåòüî¿ ñòàòò³ 99

Öèâ³ëüíîãî êîäåêñó Óêðà¿íè

м.  К и ї в Ñïðàâà ¹1-2/2010
12 січня 2010 року
№1-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áðèíöåâà Âàñèëÿ Äìèò-
ðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, 
Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, 
Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Ëè-
ëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè 
Âàñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, 
Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà 
Â³êòîðà ²âàíîâè÷à — äîïîâ³äà÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì òîâàðèñòâà ç îáìåæåíîþ â³äïîâ³äàëüí³ñòþ «Ì³æíàðîäíèé ô³íàíñîâî-
ïðàâîâèé êîíñàëòèíã» ïðî îô³ö³éíå òëóìà÷åííÿ ÷àñòèíè òðåòüî¿ ñòàòò³ 99 
Öèâ³ëüíîãî êîäåêñó Óêðà¿íè â³ä 16 ñ³÷íÿ 2003 ðîêó ¹435-IV (Â³äîìîñò³ 
Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2003 ð., ¹¹40–44, ñò.356).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 42, 43 Çàêîíó Óêðà¿-
íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå çâåðíåííÿ 
òîâàðèñòâà ç îáìåæåíîþ â³äïîâ³äàëüí³ñòþ «Ì³æíàðîäíèé ô³íàíñîâî-
ïðàâîâèé êîíñàëòèíã».

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 94 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
ñòèòóö³éíå çâåðíåííÿ ïðî íåîäíîçíà÷íå çàñòîñóâàííÿ ñóäàìè Óêðà¿íè 
÷àñòèíè òðåòüî¿ ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè. 

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Øèøê³íà Â.². òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå çâåðíåííÿ — òîâàðèñòâî ç îáìåæå-
íîþ â³äïîâ³äàëüí³ñòþ «Ì³æíàðîäíèé ô³íàíñîâî-ïðàâîâèé êîíñàëòèíã» — 
çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì äàòè îô³ö³éíå 
òëóìà÷åííÿ ÷àñòèíè òðåòüî¿ ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè (äàë³ — 
Öèâ³ëüíèé êîäåêñ) ³ ðîç’ÿñíèòè, ÷è º óñóíåííÿ ÷ëåí³â âèêîíàâ÷îãî îðãàíó 
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òîâàðèñòâà â³ä âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â íà ï³äñòàâ³ âêàçàíî¿ íîðìè îä-
íèì ³ç âèïàäê³â, ïåðåäáà÷åíèõ çàêîíîäàâñòâîì ùîäî â³äñòîðîíåííÿ ïðà-
ö³âíèêà â³ä ðîáîòè âëàñíèêîì àáî óïîâíîâàæåíèì íèì îðãàíîì, ïðî ÿê³ 
éäåòüñÿ ó ñòàòò³ 46 Êîäåêñó çàêîí³â ïðî ïðàöþ Óêðà¿íè (äàë³ — Êîäåêñ çà-
êîí³â ïðî ïðàöþ).

Íåîáõ³äí³ñòü â îô³ö³éíîìó òëóìà÷åíí³ çàçíà÷åíî¿ íîðìè Öèâ³ëüíîãî 
êîäåêñó àâòîð êëîïîòàííÿ ïîÿñíþº òèì, ùî ñóäè çàãàëüíî¿ þðèñäèêö³¿ ïðè 
ðîçãëÿä³ ñïðàâ ùîäî óñóíåííÿ ÷ëåí³â âèêîíàâ÷îãî îðãàíó òîâàðèñòâà â³ä 
âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â íåîäíîçíà÷íî ðîçóì³þòü ³ çàñòîñîâóþòü ÷àñ-
òèíó òðåòþ ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó. Îá´ðóíòîâóþ÷è öå òâåðäæåííÿ, 
çàÿâíèê ïîñèëàºòüñÿ íà óõâàëó êîëåã³¿ ñóää³â Ñóäîâî¿ ïàëàòè ó öèâ³ëüíèõ 
ñïðàâàõ Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 3 æîâòíÿ 2007 ðîêó, ïîñòàíîâó Âèùî-
ãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè â³ä 22 òðàâíÿ 2008 ðîêó.

Íà äóìêó ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå çâåðíåííÿ, ñóäè â îäíèõ 
ñïðàâàõ ðîçãëÿäàþòü óñóíåííÿ â àñïåêò³ âêàçàíî¿ íîðìè Öèâ³ëüíîãî êî-
äåêñó ÿê âèïàäîê, óñòàíîâëåíèé çàêîíîäàâñòâîì äëÿ çàñòîñóâàííÿ ñòàò-
ò³ 46 Êîäåêñó çàêîí³â ïðî ïðàöþ, òîáòî â³äñòîðîíåííÿ îñ³á, ÿê³ º ÷ëåíàìè 
âèêîíàâ÷îãî îðãàíó òîâàðèñòâà, â³ä ðîáîòè, â ³íøèõ — ðîçìåæîâóþòü êà-
òåãîð³¿ â³äñòîðîíåííÿ â³ä ðîáîòè ³ óñóíåííÿ â³ä âèêîíàííÿ îáîâ’ÿçê³â ÷ëå-
í³â âèêîíàâ÷îãî îðãàíó òîâàðèñòâà. 

Àâòîð êëîïîòàííÿ ñòâåðäæóº, ùî òàêà íåâèçíà÷åí³ñòü ïðèçâîäèòü äî 
ïîðóøåííÿ ïðàâà âëàñíîñò³, çàêð³ïëåíîãî ñòàòòåþ 41 Êîíñòèòóö³¿ Óêðà¿-
íè, îñê³ëüêè ó÷àñíèêè ãîñïîäàðñüêèõ òîâàðèñòâ íå ìàþòü ìîæëèâîñò³ çà-
ïîá³ãòè íåíàëåæíîìó âèêîðèñòàííþ ìàéíà òîâàðèñòâà. Çîêðåìà, ó ðàç³ 
ïðîòèïðàâíèõ ä³é ÷è ð³øåíü ÷ëåí³â âèêîíàâ÷èõ îðãàí³â òîâàðèñòâ ¿õí³ì 
ó÷àñíèêàì ìîæå áóòè çàâäàíî ìàòåð³àëüíî¿ øêîäè, ÿêùî âîíè ñâîº÷àñíî 
íå ïîçáàâëÿòü òàêèõ ÷ëåí³â ïåâíèõ ïîâíîâàæåíü.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî âèêëàäåíèõ ó êîíñòèòóö³éíîìó çâåðíåíí³ ïè-
òàíü âèñëîâèëè íàóêîâö³ Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òà-
ðàñà Øåâ÷åíêà, Íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà 
Ìóäðîãî.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïèòàííÿ, ïîðóøåí³ â êîí-
ñòèòóö³éíîìó çâåðíåíí³, âèõîäèòü ç òàêîãî.

3.1. Â³äïîâ³äíî äî ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 41, ÷àñòèíè ïåðøî¿ 
ñòàòò³ 42 Êîíñòèòóö³¿ Óêðà¿íè êîæåí ìàº ïðàâî âîëîä³òè, êîðèñòóâàòèñÿ 
³ ðîçïîðÿäæàòèñÿ ñâîºþ âëàñí³ñòþ, ðåçóëüòàòàìè ñâîº¿ ³íòåëåêòóàëüíî¿, 
òâîð÷î¿ ä³ÿëüíîñò³, çàéìàòèñÿ ï³äïðèºìíèöüêîþ ä³ÿëüí³ñòþ, íå çàáîðî-
íåíîþ çàêîíîì. Òàê³ êîíñòèòóö³éí³ ïðàâà îñîáè ìîæóòü ðåàë³çîâóâàòè, 
çîêðåìà, ÷åðåç òîâàðèñòâà, ÿê³ ïîä³ëÿþòüñÿ íà ï³äïðèºìíèöüê³ òà íåï³ä-
ïðèºìíèöüê³ (÷àñòèíè ïåðøà, äðóãà ñòàòò³ 83, ñòàòò³ 84, 85, 86 Öèâ³ëüíîãî 
êîäåêñó). Óñ³ òîâàðèñòâà ìàþòü ìàéíî, ÿêå º îá’ºêòîì óïðàâë³íñüêî¿ ä³ÿëü-
íîñò³ ³ ³íôîðìàö³ÿ ïðî ÿêå º âèìîãîþ äî çì³ñòó ¿õí³õ óñòàíîâ÷èõ äîêóìåí-
ò³â (÷àñòèíà äðóãà ñòàòò³ 88 Öèâ³ëüíîãî êîäåêñó).

Óïðàâë³ííÿ òîâàðèñòâîì çä³éñíþþòü éîãî îðãàíè — çàãàëüí³ çáîðè éîãî 
ó÷àñíèê³â ³ âèêîíàâ÷èé îðãàí, ÿêùî ³íøå íå âñòàíîâëåíî çàêîíîì (÷àñòè-
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íè ïåðøà, äðóãà ñòàòò³ 97 Öèâ³ëüíîãî êîäåêñó). Ó òîâàðèñòâàõ, â ÿêèõ çàêî-
íîì ïåðåäáà÷åíî óòâîðåííÿ âèêîíàâ÷îãî îðãàíó, çä³éñíåííÿ óïðàâë³íñüêî¿ 
ä³ÿëüíîñò³ ïîêëàäåíî íà íüîãî. Â ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó âèçíà÷åí³ 
çàñàäíè÷³ ïîëîæåííÿ ùîäî ïîðÿäêó óòâîðåííÿ, ä³ÿëüíîñò³, íàçâè öüîãî 
îðãàíó, éîãî êîìïåòåíö³¿, ñïîñîáó óñóíåííÿ â³ä âèêîíàííÿ îáîâ’ÿçê³â îñ³á, 
ÿê³ íàëåæàòü äî éîãî ñêëàäó. Âêàçàí³ íîðìè íàâåäåí³ â ãëàâ³ 7 «Çàãàëüí³ 
ïîëîæåííÿ ïðî þðèäè÷íó îñîáó» Öèâ³ëüíîãî êîäåêñó ³ â³äïîâ³äíî äî ïðè-
ïèñ³â ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 83 öüîãî êîäåêñó çàñòîñîâóþòüñÿ äî âñ³õ òî-
âàðèñòâ, ÿêùî ³íø³ ïðàâèëà äëÿ îêðåìèõ âèä³â òîâàðèñòâ íå âñòàíîâëåí³ 
çàêîíîì.

Çà ñèñòåìíèì àíàë³çîì íîðì Öèâ³ëüíîãî êîäåêñó (ñòàòò³ 99, 145, 147, 
159, 161), Ãîñïîäàðñüêîãî êîäåêñó Óêðà¿íè (ñòàòòÿ 89), Çàêîíó Óêðà¿íè 
«Ïðî ãîñïîäàðñüê³ òîâàðèñòâà» (ñòàòò³ 47, 62, 63), Çàêîíó Óêðà¿íè «Ïðî 
àêö³îíåðí³ òîâàðèñòâà» (ñòàòò³ 52, 58, 59, 60, 61) âèêîíàâ÷èé îðãàí òîâà-
ðèñòâà âèð³øóº âñ³ ïèòàííÿ, ïîâ’ÿçàí³ ç óïðàâë³ííÿì ïîòî÷íîþ ä³ÿëüí³ñòþ 
òîâàðèñòâà, êð³ì ïèòàíü, ùî º êîìïåòåíö³ºþ çàãàëüíèõ çáîð³â ó÷àñíèê³â 
òîâàðèñòâà àáî ³íøîãî éîãî îðãàíó. Çä³éñíþþ÷è óïðàâë³íñüêó ä³ÿëüí³ñòü, 
âèêîíàâ÷èé îðãàí ðåàë³çóº êîëåêòèâíó âîëþ ó÷àñíèê³â òîâàðèñòâà, ÿê³ º 
íîñ³ÿìè êîðïîðàòèâíèõ ïðàâ. Êåð³âíèê òà ³íø³ ÷ëåíè âèêîíàâ÷îãî îðãàíó, 
çä³éñíþþ÷è óïðàâë³ííÿ òîâàðèñòâîì ó ìåæàõ ïðàâèë, âñòàíîâëåíèõ ñòà-
òóòíèìè äîêóìåíòàìè, çîáîâ’ÿçàí³ ä³ÿòè âèêëþ÷íî â ³íòåðåñàõ òîâàðèñòâà 
òà éîãî ó÷àñíèê³â (÷àñòèíà òðåòÿ ñòàòò³ 92, äðóãå ðå÷åííÿ àáçàöó òðåòüîãî 
÷àñòèíè ïåðøî¿ ñòàòò³ 161 Öèâ³ëüíîãî êîäåêñó).

3.2. Çà ïðèïèñîì ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 13 Êîíñòèòóö³¿ Óêðà¿íè äåð-
æàâà çàáåçïå÷óº çàõèñò ïðàâ óñ³õ ñóá’ºêò³â ïðàâà âëàñíîñò³ òà ãîñïîäàðþ-
âàííÿ. Êîðïîðàòèâí³ ïðàâà ó÷àñíèê³â òîâàðèñòâà º îá’ºêòîì òàêîãî çàõèñ-
òó, çîêðåìà ó ñïîñ³á, ïåðåäáà÷åíèé ÷àñòèíîþ òðåòüîþ ñòàòò³ 99 Öèâ³ëüíîãî 
êîäåêñó, çã³äíî ç ÿêîþ ÷ëåíè âèêîíàâ÷îãî îðãàíó ìîæóòü áóòè ó áóäü-ÿêèé 
÷àñ óñóíåí³ â³ä âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â, ÿêùî â óñòàíîâ÷èõ äîêóìåíòàõ 
íå âèçíà÷åí³ ï³äñòàâè óñóíåííÿ ÷ëåí³â âèêîíàâ÷îãî îðãàíó â³ä âèêîíàííÿ 
ñâî¿õ îáîâ’ÿçê³â.

Â³äïîâ³äíî äî ïîëîæåíü çàêîí³â, ùî ðåãóëþþòü öèâ³ëüíî-ïðàâîâ³ â³ä-
íîñèíè, à ñàìå ÷àñòèíè ïåðøî¿ ñòàòò³ 98, ÷àñòèíè ïåðøî¿ ñòàòò³ 99 Öèâ³ëü-
íîãî êîäåêñó, ÷àñòèíè ïåðøî¿ ñòàòò³ 23, ïóíêòó «ã» ÷àñòèíè ï’ÿòî¿ ñòàòò³ 41, 
÷àñòèíè ïåðøî¿ ñòàòò³ 59 Çàêîíó Óêðà¿íè «Ïðî ãîñïîäàðñüê³ òîâàðèñòâà», 
ï³äñòàâîþ íàáóòòÿ âèêîíàâ÷èì îðãàíîì òîâàðèñòâà ïîâíîâàæåíü º ôàêò 
éîãî îáðàííÿ (ïðèçíà÷åííÿ) çàãàëüíèìè çáîðàìè ó÷àñíèê³â (àêö³îíåð³â) 
ÿê âèùîãî îðãàíó óïðàâë³ííÿ òîâàðèñòâîì àáî, ÿê çàçíà÷åíî ó ÷àñòèí³ 
ï’ÿò³é ñòàòò³ 58 Çàêîíó Óêðà¿íè «Ïðî àêö³îíåðí³ òîâàðèñòâà», óêëàäåííÿ 
ç ÷ëåíîì âèêîíàâ÷îãî îðãàíó òîâàðèñòâà òðóäîâîãî äîãîâîðó, ÿêèé â³ä ³ìå-
í³ òîâàðèñòâà ìîæå ï³äïèñóâàòè ãîëîâà íàãëÿäîâî¿ ðàäè ÷è îñîáà, óïîâíî-
âàæåíà íà òå íàãëÿäîâîþ ðàäîþ.

Óñóíåííÿ ÷ëåí³â âèêîíàâ÷îãî îðãàíó òîâàðèñòâà â³ä âèêîíàííÿ îáî-
â’ÿçê³â (÷àñòèíà òðåòÿ ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó) àáî â³äñòîðîíåííÿ 
ãîëîâè âèêîíàâ÷îãî îðãàíó òîâàðèñòâà â³ä âèêîíàííÿ ïîâíîâàæåíü (àáçàö 
ïåðøèé ÷àñòèíè äðóãî¿ ñòàòò³ 61 Çàêîíó Óêðà¿íè «Ïðî àêö³îíåðí³ òîâàðè-
ñòâà») çà ñâîºþ ïðàâîâîþ ïðèðîäîþ, ïðåäìåòîì ðåãóëþâàííÿ ïðàâîâ³äíî-
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ñèí ³ ïðàâîâèìè íàñë³äêàìè â³äð³çíÿºòüñÿ â³ä â³äñòîðîíåííÿ ïðàö³âíèêà 
â³ä ðîáîòè íà ï³äñòàâ³ ñòàòò³ 46 Êîäåêñó çàêîí³â ïðî ïðàöþ. Ñàìå òîìó 
ìîæëèâ³ñòü óïîâíîâàæåíîãî îðãàíó òîâàðèñòâà óñóíóòè ÷ëåíà âèêîíàâ÷î-
ãî îðãàíó â³ä âèêîíàííÿ íèì îáîâ’ÿçê³â ì³ñòèòüñÿ íå â ïðèïèñàõ Êîäåêñó 
çàêîí³â ïðî ïðàöþ, à ó ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó, òîáòî íå º ïðåäìåòîì 
ðåãóëþâàííÿ íîðìàìè òðóäîâîãî ïðàâà.

Ðåàë³çàö³ÿ ó÷àñíèêàìè òîâàðèñòâà êîðïîðàòèâíèõ ïðàâ íà ó÷àñòü ó éîãî 
óïðàâë³íí³ øëÿõîì ïðèéíÿòòÿ êîìïåòåíòíèì îðãàíîì ð³øåíü ïðî îáðàííÿ 
(ïðèçíà÷åííÿ), óñóíåííÿ, â³äñòîðîíåííÿ, â³äêëèêàííÿ ÷ëåí³â âèêîíàâ÷î-
ãî îðãàíó öüîãî îá’ºäíàííÿ ñòîñóºòüñÿ òàêîæ íàä³ëåííÿ àáî ïîçáàâëåííÿ 
¿õ ïîâíîâàæåíü íà óïðàâë³ííÿ òîâàðèñòâîì. Òàê³ ð³øåííÿ óïîâíîâàæåíîãî 
íà öå îðãàíó ìàþòü ðîçãëÿäàòèñÿ íå â ìåæàõ òðóäîâèõ, à êîðïîðàòèâíèõ 
ïðàâîâ³äíîñèí, ùî âèíèêàþòü ì³æ òîâàðèñòâîì ³ îñîáàìè, ÿêèì äîâ³ðåíî 
ïîâíîâàæåííÿ ç óïðàâë³ííÿ íèì.

Ó çâ’ÿçêó ç öèì «óñóíåííÿ» â³äïîâ³äíî äî ÷àñòèíè òðåòüî¿ ñòàòò³ 99 Öè-
â³ëüíîãî êîäåêñó º ä³ºþ óïîâíîâàæåíîãî îðãàíó òîâàðèñòâà, ñïðÿìîâàíîþ 
íà óíåìîæëèâëåííÿ çä³éñíþâàòè ÷ëåíîì éîãî âèêîíàâ÷îãî îðãàíó â ìå-
æàõ êîðïîðàòèâíèõ â³äíîñèí ç òîâàðèñòâîì ïîâíîâàæåíü ó ñôåð³ óïðàâ-
ë³íñüêî¿ ä³ÿëüíîñò³. Íåîáõ³äí³ñòü òàêî¿ íîðìè çóìîâëåíî ñïåöèô³÷íèì 
ñòàòóñîì ÷ëåíà âèêîíàâ÷îãî îðãàíó, ÿêèé îòðèìàâ â³ä óïîâíîâàæåíîãî 
îðãàíó òîâàðèñòâà ïðàâî íà óïðàâë³ííÿ. Çà ïðèðîäîþ êîðïîðàòèâíèõ â³ä-
íîñèí ó÷àñíèêàì òîâàðèñòâà ìàº áóòè íàäàíî ìîæëèâ³ñòü ó áóäü-ÿêèé ÷àñ 
îïåðàòèâíî â³äðåàãóâàòè íà ä³¿ îñîáè, ÿêà çä³éñíþº ïðåäñòàâíèöüê³ ôóíê-
ö³¿ ç³ øêîäîþ äëÿ ³íòåðåñ³â òîâàðèñòâà, øëÿõîì ïîçáàâëåííÿ ¿¿ â³äïîâ³äíèõ 
ïîâíîâàæåíü. 

Çâàæàþ÷è íà öå, çì³ñò ïîëîæåíü ÷àñòèíè òðåòüî¿ ñòàòò³ 99 Öèâ³ëüíîãî 
êîäåêñó òðåáà ðîçóì³òè ÿê ïðàâî êîìïåòåíòíîãî (óïîâíîâàæåíîãî) îðãàíó 
òîâàðèñòâà óñóíóòè ÷ëåíà âèêîíàâ÷îãî îðãàíó â³ä âèêîíàííÿ îáîâ’ÿçê³â, 
ÿê³ â³í éîìó âèçíà÷èâ, ó áóäü-ÿêèé ÷àñ, íà ñâ³é ðîçñóä, ç áóäü-ÿêèõ ï³äñòàâ, 
àëå çà óìîâè, ÿêùî â óñòàíîâ÷èõ äîêóìåíòàõ òîâàðèñòâà íå áóëè çàçíà÷åí³ 
ï³äñòàâè óñóíåííÿ.

Òàêà ôîðìà çàõèñòó º ñïåöèô³÷íîþ ä³ºþ íîñ³¿â êîðïîðàòèâíèõ ïðàâ ó 
â³äíîñèíàõ ç îñîáîþ, ÿê³é âîíè äîâ³ðèëè çä³éñíþâàòè óïðàâë³ííÿ òîâà-
ðèñòâîì, ³ íå ìîæå ðîçãëÿäàòèñÿ â ïëîùèí³ òðóäîâîãî ïðàâà, çîêðåìà â 
àñïåê ò³ ñòàòò³ 46 Êîäåêñó çàêîí³â ïðî ïðàöþ.

Âèõîäÿ÷è ç âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 51, 63, 65, 67, 69, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî çâåðíåííÿ ïîëîæåííÿ ÷àñòèíè òðåòüî¿ 
ñòàòò³ 99 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè â³ä 16 ñ³÷íÿ 2003 ðîêó ¹435-IV «÷ëåíè 
âèêîíàâ÷îãî îðãàíó ìîæóòü áóòè ó áóäü-ÿêèé ÷àñ óñóíåí³ â³ä âèêîíàííÿ 
ñâî¿õ îáîâ’ÿçê³â» ñë³ä ðîçóì³òè ÿê ïðàâî êîìïåòåíòíîãî (óïîâíîâàæåíîãî) 
îðãàíó òîâàðèñòâà ó áóäü-ÿêèé ÷àñ ³ ç áóäü-ÿêèõ ï³äñòàâ óñóíóòè îñîáó (îñ³á) 
â³ä âèêîíàííÿ îáîâ’ÿçê³â ÷ëåíà (÷ëåí³â) âèêîíàâ÷îãî îðãàíó çà óìîâè, ÿêùî 
â óñòàíîâ÷èõ äîêóìåíòàõ òîâàðèñòâà íå âèçíà÷åíî òàêèõ ï³äñòàâ.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

69

Óñóíåííÿ ÷ëåíà âèêîíàâ÷îãî îðãàíó òîâàðèñòâà â³ä âèêîíàííÿ ñâî¿õ 
îáîâ’ÿçê³â, ÿêå ïåðåäáà÷åíå ÷àñòèíîþ òðåòüîþ ñòàòò³ 99 Öèâ³ëüíîãî 
êîäåêñó Óêðà¿íè, íå º â³äñòîðîíåííÿì ïðàö³âíèêà â³ä ðîáîòè â ðîçóì³íí³ 
ñòàòò³ 46 Êîäåêñó çàêîí³â ïðî ïðàöþ Óêðà¿íè.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ÷àñòè òðåòüåé ñòàòüè 99
Ãðàæäàíñêîãî êîäåêñà Óêðàèíû ïî êîíñòèòóöèîííîìó îáðàùåíèþ

îáùåñòâà ñ îãðàíè÷åííîé îòâåòñòâåííîñòüþ
«Ìåæäóíàðîäíûé ôèíàíñîâî-ïðàâîâîé êîíñàëòèíã»

г.  К и е в Äåëî ¹1-2/2010
12 января 2010 года
№1-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áðûíöåâà 
Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíà-
òîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ 
Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìè-
õàéëîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî 
Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêî-
ëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à — äîêëàä÷èêà,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâà-
íèè ÷àñòè òðåòüåé ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà Óêðàèíû îò 16 ÿíâàðÿ 
2003 ãîäà ¹435-IV (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2003 ã., ¹¹40–
40, ñò.356) ïî êîíñòèòóöèîííîìó îáðàùåíèþ îáùåñòâà ñ îãðàíè÷åííîé îò-
âåòñòâåííîñòüþ «Ìåæäóíàðîäíûé ôèíàíñîâî-ïðàâîâîé êîíñàëòèíã».

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå îáùåñòâà ñ îãðàíè÷åííîé îòâåòñòâåííîñòüþ «Ìåæäóíàðîäíûé 
ôèíàíñîâî-ïðàâîâîé êîíñàëòèíã».

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå îáðàùåíèå î íåîäíîçíà÷íîì ïðèìåíåíèè ñóäàìè 
Óêðàèíû ÷àñòè òðåòüåé ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà Óêðàèíû. 

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Øèøêèíà Â.È. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå îáðàùåíèå — îáùåñòâî ñ îãðà-
íè÷åííîé îòâåòñòâåííîñòüþ «Ìåæäóíàðîäíûé ôèíàíñîâî-ïðàâîâîé êîí-
ñàëòèíã» — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì 
äàòü îôèöèàëüíîå òîëêîâàíèå ÷àñòè òðåòüåé ñòàòüè 99 Ãðàæäàíñêîãî êî-
äåêñà Óêðàèíû (äàëåå — Ãðàæäàíñêèé êîäåêñ) è ðàçúÿñíèòü, ÿâëÿåòñÿ ëè 
îòñòðàíåíèå ÷ëåíîâ èñïîëíèòåëüíîãî îðãàíà îáùåñòâà îò èñïîëíåíèÿ 
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ñâîèõ îáÿçàííîñòåé íà îñíîâàíèè óêàçàííîé íîðìû îäíèì èç ñëó÷àåâ, 
ïðåäóñìîòðåííûõ çàêîíîäàòåëüñòâîì îòíîñèòåëüíî îòñòðàíåíèÿ ðàáîòíè-
êà îò ðàáîòû ñîáñòâåííèêîì èëè óïîëíîìî÷åííûì èì îðãàíîì, î êîòîðûõ 
èäåò ðå÷ü â ñòàòüå 46 Êîäåêñà çàêîíîâ î òðóäå Óêðàèíû (äàëåå — Êîäåêñ 
çàêîíîâ î òðóäå).

Íåîáõîäèìîñòü â îôèöèàëüíîì òîëêîâàíèè óêàçàííîé íîðìû Ãðàæ-
äàíñêîãî êîäåêñà àâòîð õîäàòàéñòâà îáúÿñíÿåò òåì, ÷òî ñóäû îáùåé þðèñ-
äèêöèè ïðè ðàññìîòðåíèè äåë îòíîñèòåëüíî îòñòðàíåíèÿ ÷ëåíîâ èñïîëíè-
òåëüíîãî îðãàíà îáùåñòâà îò èñïîëíåíèÿ ñâîèõ îáÿçàííîñòåé íåîäíîçíà÷-
íî ïîíèìàþò è ïðèìåíÿþò ÷àñòü òðåòüþ ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà. 
Îáîñíîâûâàÿ äàííîå óòâåðæäåíèå, çàÿâèòåëü ññûëàåòñÿ íà îïðåäåëåíèå 
êîëëåãèè ñóäåé Ñóäåáíîé ïàëàòû ïî ãðàæäàíñêèì äåëàì Âåðõîâíîãî Ñóäà 
Óêðàèíû îò 3 îêòÿáðÿ 2007 ãîäà, ïîñòàíîâëåíèå Âûñøåãî õîçÿéñòâåííîãî 
ñóäà Óêðàèíû îò 22 ìàÿ 2008 ãîäà.

Ïî ìíåíèþ ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå îáðàùåíèå, ñóäû â îäíèõ 
äåëàõ ðàññìàòðèâàþò îòñòðàíåíèå â àñïåêòå óêàçàííîé íîðìû Ãðàæäàíñêî-
ãî êîäåêñà êàê ñëó÷àé, óñòàíîâëåííûé çàêîíîäàòåëüñòâîì äëÿ ïðèìåíåíèÿ 
ñòàòüè 46 Êîäåêñà çàêîíîâ î òðóäå, òî åñòü îòñòðàíåíèå ëèö, ÿâëÿþùèõñÿ 
÷ëåíàìè èñïîëíèòåëüíîãî îðãàíà îáùåñòâà, îò ðàáîòû, â äðóãèõ — ðàçãðà-
íè÷èâàþò êàòåãîðèè îòñòðàíåíèÿ îò ðàáîòû è îòñòðàíåíèå îò èñïîëíåíèÿ 
îáÿçàííîñòåé ÷ëåíîâ èñïîëíèòåëüíîãî îðãàíà îáùåñòâà.

Àâòîð õîäàòàéñòâà óòâåðæäàåò, ÷òî òàêàÿ íåîïðåäåëåííîñòü ïðèâîäèò ê 
íàðóøåíèþ ïðàâà ñîáñòâåííîñòè, çàêðåïëåííîãî ñòàòüåé 41 Êîíñòèòóöèè 
Óêðàèíû, ïîñêîëüêó ó÷àñòíèêè õîçÿéñòâåííûõ îáùåñòâ íå èìåþò âîçìîæ-
íîñòè ïðåäîòâðàòèòü íåíàäëåæàùåå èñïîëüçîâàíèå èìóùåñòâà îáùåñòâà. 
Â ÷àñòíîñòè, â ñëó÷àå ïðîòèâîïðàâíûõ äåéñòâèé èëè ðåøåíèé ÷ëåíîâ 
èñïîë íèòåëüíûõ îðãàíîâ îáùåñòâ èõ ó÷àñòíèêàì ìîæåò áûòü ïðè÷èíåí 
ìàòåðèàëüíûé âðåä, åñëè îíè ñâîåâðåìåííî íå ëèøàò òàêèõ ÷ëåíîâ îïðå-
äåëåííûõ ïîëíîìî÷èé.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî èçëîæåííûõ â êîíñòèòóöèîííîì îáðà-
ùåíèè âîïðîñîâ èçëîæèëè íàó÷íûå ðàáîòíèêè Êèåâñêîãî íàöèîíàëüíîãî 
óíèâåðñèòåòà èìåíè Òàðàñà Øåâ÷åíêî, Íàöèîíàëüíîé þðèäè÷åñêîé àêà-
äåìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ âîïðîñ, ïîäíÿòûé â êîíñòè-
òóöèîííîì îáðàùåíèè, èñõîäèò èç ñëåäóþùåãî.

3.1. Â ñîîòâåòñòâèè ñ ïîëîæåíèÿìè ÷àñòè ïåðâîé ñòàòüè 41, ÷àñòè ïåð-
âîé ñòàòüè 42 Êîíñòèòóöèè Óêðàèíû êàæäûé èìååò ïðàâî âëàäåòü, ïîëü-
çîâàòüñÿ è ðàñïîðÿæàòüñÿ ñâîåé ñîáñòâåííîñòüþ, ðåçóëüòàòàìè ñâîåé 
èíòåëëåêòóàëüíîé, òâîð÷åñêîé äåÿòåëüíîñòè, çàíèìàòüñÿ ïðåäïðèíèìà-
òåëüñêîé äåÿòåëüíîñòüþ, íå çàïðåùåííîé çàêîíîì. Òàêèå êîíñòèòóöèîí-
íûå ïðàâà ëèöà ìîãóò ðåàëèçîâûâàòü, â ÷àñòíîñòè, ÷åðåç îáùåñòâà, êîòî-
ðûå äåëÿòñÿ íà ïðåäïðèíèìàòåëüñêèå è íåïðåäïðèíèìàòåëüñêèå (÷àñòè 
ïåðâàÿ, âòîðàÿ ñòàòüè 83, ñòàòüè 84, 85, 86 Ãðàæäàíñêîãî êîäåêñà). Âñå 
îáùåñòâà èìåþò èìóùåñòâî, êîòîðîå ÿâëÿåòñÿ îáúåêòîì óïðàâëåí÷åñêîé 
äåÿòåëüíîñòè è èíôîðìàöèÿ î êîòîðîì ÿâëÿåòñÿ òðåáîâàíèåì ê ñîäåðæà-



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

72

íèþ èõ ó÷ðåäèòåëüíûõ äîêóìåíòîâ (÷àñòü âòîðàÿ ñòàòüè 88 Ãðàæäàíñêîãî 
êîäåêñà). 

Óïðàâëåíèå îáùåñòâîì îñóùåñòâëÿþò åãî îðãàíû — îáùåå ñîáðàíèå 
åãî ó÷àñòíèêîâ è èñïîëíèòåëüíûé îðãàí, åñëè èíîå íå óñòàíîâëåíî çàêî-
íîì (÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 97 Ãðàæäàíñêîãî êîäåêñà). Â îáùåñòâàõ, 
â êîòîðûõ çàêîíîì ïðåäóñìîòðåíî îáðàçîâàíèå èñïîëíèòåëüíîãî îðãàíà, 
îñóùåñòâëåíèå óïðàâëåí÷åñêîé äåÿòåëüíîñòè âîçëîæåíî íà íåãî. Â ñòà-
òüå 99 Ãðàæäàíñêîãî êîäåêñà îïðåäåëåíû îñíîâíûå ïîëîæåíèÿ î ïîðÿä-
êå îáðàçîâàíèÿ, äåÿòåëüíîñòè, íàçâàíèè ýòîãî îðãàíà, åãî êîìïåòåíöèè, 
ñïîñîáå îòñòðàíåíèÿ îò èñïîëíåíèÿ îáÿçàííîñòåé ëèö, âõîäÿùèõ â åãî 
ñîñòàâ. Óêàçàííûå íîðìû ïðèâåäåíû â ãëàâå 7 «Îáùèå ïîëîæåíèÿ î þðè-
äè÷åñêîì ëèöå» Ãðàæäàíñêîãî êîäåêñà è â ñîîòâåòñòâèè ñ ïðåäïèñàíèÿìè 
÷àñòè ÷åòâåðòîé ñòàòüè 83 äàííîãî êîäåêñà ïðèìåíÿþòñÿ êî âñåì îáùå-
ñòâàì, åñëè èíûå ïðàâèëà äëÿ îòäåëüíûõ âèäîâ îáùåñòâ íå óñòàíîâëåíû 
çàêîíîì.

Ñîãëàñíî ñèñòåìíîìó àíàëèçó íîðì Ãðàæäàíñêîãî êîäåêñà (ñòàòüè 99, 
145, 147, 159, 161), Õîçÿéñòâåííîãî êîäåêñà Óêðàèíû (ñòàòüÿ 89), Çàêî-
íà Óêðàèíû «Î õîçÿéñòâåííûõ îáùåñòâàõ» (ñòàòüè 47, 62, 63), Çàêîíà 
Óêðàè íû «Îá àêöèîíåðíûõ îáùåñòâàõ» (ñòàòüè 52, 58, 59, 60, 61) èñïîë-
íèòåëüíûé îðãàí îáùåñòâà ðåøàåò âñå âîïðîñû, ñâÿçàííûå ñ óïðàâëåíè-
åì òåêóùåé äåÿòåëüíîñòüþ îáùåñòâà, êðîìå âîïðîñîâ, ÿâëÿþùèõñÿ êîì-
ïåòåíöèåé îáùåãî ñîáðàíèÿ ó÷àñòíèêîâ îáùåñòâà èëè èíîãî åãî îðãàíà. 
Îñóùåñòâëÿÿ óïðàâëåí÷åñêóþ äåÿòåëüíîñòü, èñïîëíèòåëüíûé îðãàí ðåà-
ëèçóåò êîëëåêòèâíóþ âîëþ ó÷àñòíèêîâ îáùåñòâà, êîòîðûå ÿâëÿ þòñÿ íî-
ñèòåëÿìè êîðïîðàòèâíûõ ïðàâ. Ðóêîâîäèòåëü è äðóãèå ÷ëåíû èñïîëíè-
òåëüíîãî îðãàíà, îñóùåñòâëÿÿ óïðàâëåíèå îáùåñòâîì â ïðåäåëàõ ïðàâèë, 
óñòàíîâëåííûõ óñòàâíûìè äîêóìåíòàìè, îáÿçàíû äåéñòâîâàòü èñêëþ÷è-
òåëüíî â èíòåðåñàõ îáùåñòâà è åãî ó÷àñòíèêîâ (÷àñòü òðåòüÿ ñòàòüè 92, 
âòîðîå ïðåäëîæåíèå àáçàöà òðåòüåãî ÷àñòè ïåðâîé ñòàòüè 161 Ãðàæäàí-
ñêîãî êîäåêñà).

3.2. Ñîãëàñíî ïðåäïèñàíèþ ÷àñòè ÷åòâåðòîé ñòàòüè 13 Êîíñòèòóöèè 
Óêðàè íû ãîñóäàðñòâî îáåñïå÷èâàåò çàùèòó ïðàâ âñåõ ñóáúåêòîâ ïðàâà 
ñîáñòâåííîñòè è õîçÿéñòâîâàíèÿ. Êîðïîðàòèâíûå ïðàâà ó÷àñòíèêîâ îá-
ùåñòâà ÿâëÿþòñÿ îáúåêòîì òàêîé çàùèòû, â ÷àñòíîñòè ñïîñîáîì, ïðåäó-
ñìîòðåííûì ÷àñòüþ òðåòüåé ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà, ñîãëàñíî êî-
òîðîé ÷ëåíû èñïîëíèòåëüíîãî îðãàíà ìîãóò áûòü â ëþáîå âðåìÿ îòñòðàíå-
íû îò èñïîëíåíèÿ ñâîèõ îáÿçàííîñòåé, åñëè â ó÷ðåäèòåëüíûõ äîêóìåíòàõ 
íå îïðåäåëåíû îñíîâàíèÿ îòñòðàíåíèÿ ÷ëåíîâ èñïîëíèòåëüíîãî îðãàíà îò 
èñïîëíåíèÿ ñâîèõ îáÿçàííîñòåé.

Â ñîîòâåòñòâèè ñ ïîëîæåíèÿìè çàêîíîâ, ðåãóëèðóþùèìè ãðàæäàí-
ñêî-ïðàâîâûå îòíîøåíèÿ, à èìåííî ÷àñòè ïåðâîé ñòàòüè 98, ÷àñòè ïåðâîé 
ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà, ÷àñòè ïåðâîé ñòàòüè 23, ïóíêòà «ã» ÷àñòè 
ïÿòîé ñòàòüè 41, ÷àñòè ïåðâîé ñòàòüè 59 Çàêîíà Óêðàèíû «Î õîçÿéñòâåí-
íûõ îáùåñòâàõ», îñíîâàíèåì ïðèîáðåòåíèÿ èñïîëíèòåëüíûì îðãàíîì 
îáùåñòâà ïîëíîìî÷èé ÿâëÿåòñÿ ôàêò åãî èçáðàíèÿ (íàçíà÷åíèÿ) îáùèì 
ñîáðàíèåì ó÷àñòíèêîâ (àêöèîíåðîâ) êàê âûñøèì îðãàíîì óïðàâëåíèÿ 
îáùåñòâîì èëè, êàê óêàçàíî â ÷àñòè ïÿòîé ñòàòüè 58 Çàêîíà Óêðàèíû 
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«Îá àêöèî íåðíûõ îáùåñòâàõ», çàêëþ÷åíèå ñ ÷ëåíîì èñïîëíèòåëüíîãî 
îðãàíà îáùåñòâà òðóäîâîãî äîãîâîðà, êîòîðûé îò èìåíè îáùåñòâà ìîæåò 
ïîäïèñûâàòü ïðåäñåäàòåëü íàáëþäàòåëüíîãî ñîâåòà ëèáî ëèöî, óïîëíîìî-
÷åííîå íà òî íàáëþäàòåëüíûì ñîâåòîì. 

Îòñòðàíåíèå ÷ëåíîâ èñïîëíèòåëüíîãî îðãàíà îáùåñòâà îò èñïîëíå-
íèÿ îáÿçàííîñòåé (÷àñòü òðåòüÿ ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà) èëè îò-
ñòðàíåíèå ïðåäñåäàòåëÿ èñïîëíèòåëüíîãî îðãàíà îáùåñòâà îò èñïîëíå-
íèÿ ïîëíîìî÷èé (àáçàö ïåðâûé ÷àñòè âòîðîé ñòàòüè 61 Çàêîíà Óêðàèíû 
«Îá àêöèîíåðíûõ îáùåñòâàõ») ïî ñâîåé ïðàâîâîé ïðèðîäå, ïðåäìåòó ðåãó-
ëèðîâàíèÿ ïðàâîîòíîøåíèé è ïðàâîâûì ïîñëåäñòâèÿì îòëè÷àåòñÿ îò îò-
ñòðàíåíèÿ ðàáîòíèêà îò ðàáîòû íà îñíîâàíèè ñòàòüè 46 Êîäåêñà çàêîíîâ 
î òðóäå. Èìåííî ïîýòîìó âîçìîæíîñòü óïîëíîìî÷åííîãî îðãàíà îáùåñòâà 
îòñòðàíèòü ÷ëåíà èñïîëíèòåëüíîãî îðãàíà îò èñïîëíåíèÿ èì îáÿçàííîñ-
òåé ñîäåðæèòñÿ íå â ïðåäïèñàíèÿõ Êîäåêñà çàêîíîâ î òðóäå, à â ñòàòüå 99 
Ãðàæäàíñêîãî êîäåêñà, òî åñòü íå ÿâëÿåòñÿ ïðåäìåòîì ðåãóëèðîâàíèÿ íîð-
ìàìè òðóäîâîãî ïðàâà.

Ðåàëèçàöèÿ ó÷àñòíèêàìè îáùåñòâà êîðïîðàòèâíûõ ïðàâ íà ó÷àñòèå â 
åãî óïðàâëåíèè ïóòåì ïðèíÿòèÿ êîìïåòåíòíûì îðãàíîì ðåøåíèé îá èç-
áðàíèè (íàçíà÷åíèè), îòñòðàíåíèè, îòçûâå ÷ëåíîâ èñïîëíèòåëüíîãî îðãà-
íà ýòîãî îáúåäèíåíèÿ êàñàåòñÿ òàêæå íàäåëåíèÿ èëè ëèøåíèÿ èõ ïîëíî-
ìî÷èé íà óïðàâëåíèå îáùåñòâîì. Òàêèå ðåøåíèÿ óïîëíîìî÷åííîãî íà ýòî 
îðãàíà äîëæíû ðàññìàòðèâàòüñÿ íå â ïðåäåëàõ òðóäîâûõ, à êîðïîðàòèâíûõ 
ïðàâîîòíîøåíèé, âîçíèêàþùèõ ìåæäó îáùåñòâîì è ëèöàìè, êîòîðûì äî-
âåðåíû ïîëíîìî÷èÿ ïî åãî óïðàâëåíèþ. 

Â ñâÿçè ñ ýòèì «îòñòðàíåíèå» â ñîîòâåòñòâèè ñ ÷àñòüþ òðåòüåé ñòàòüè 99 
Ãðàæäàíñêîãî êîäåêñà ÿâëÿåòñÿ äåéñòâèåì óïîëíîìî÷åííîãî îðãàíà îáùå-
ñòâà, íàïðàâëåííûì íà íåäîïóùåíèå âîçìîæíîñòè îñóùåñòâëÿòü ÷ëåíîì 
åãî èñïîëíèòåëüíîãî îðãàíà â ïðåäåëàõ êîðïîðàòèâíûõ îòíîøåíèé ñ îá-
ùåñòâîì ïîëíîìî÷èé â ñôåðå óïðàâëåí÷åñêîé äåÿòåëüíîñòè. Íåîáõîäè-
ìîñòü òàêîé íîðìû îáóñëîâëåíà ñïåöèôè÷åñêèì ñòàòóñîì ÷ëåíà èñïîëíè-
òåëüíîãî îðãàíà, êîòîðûé ïîëó÷èë îò óïîëíîìî÷åííîãî îðãàíà îáùåñòâà 
ïðàâî íà óïðàâëåíèå. Ïî ïðèðîäå êîðïîðàòèâíûõ îòíîøåíèé ó÷àñòíèêàì 
îáùåñòâà äîëæíà áûòü ïðåäîñòàâëåíà âîçìîæíîñòü â ëþáîå âðåìÿ îïåðà-
òèâíî îòðåàãèðîâàòü íà äåéñòâèÿ ëèöà, êîòîðîå îñóùåñòâëÿåò ïðåäñòàâè-
òåëüíûå ôóíêöèè ñ âðåäîì äëÿ èíòåðåñîâ îáùåñòâà, ïóòåì ëèøåíèÿ åãî 
ñîîòâåòñòâóþùèõ ïîëíîìî÷èé.

Ó÷èòûâàÿ ýòî, ñîäåðæàíèå ïîëîæåíèé ÷àñòè òðåòüåé ñòàòüè 99 Ãðàæ-
äàíñêîãî êîäåêñà ñëåäóåò ïîíèìàòü êàê ïðàâî êîìïåòåíòíîãî (óïîëíîìî-
÷åííîãî) îðãàíà îáùåñòâà îòñòðàíèòü ÷ëåíà èñïîëíèòåëüíîãî îðãàíà îò 
èñïîëíåíèÿ îáÿçàííîñòåé, êîòîðûå îí åìó îïðåäåëèë, â ëþáîå âðåìÿ, ïî 
ñîáñòâåííîìó óñìîòðåíèþ, íà ëþáûõ îñíîâàíèÿõ, íî ïðè óñëîâèè, åñëè â 
ó÷ðåäèòåëüíûõ äîêóìåíòàõ îáùåñòâà íå áûëè óêàçàíû îñíîâàíèÿ îòñòðà-
íåíèÿ. 

Òàêàÿ ôîðìà çàùèòû ÿâëÿåòñÿ ñïåöèôè÷åñêèì äåéñòâèåì íîñèòåëåé 
êîðïîðàòèâíûõ ïðàâ â îòíîøåíèÿõ ñ ëèöîì, êîòîðîìó îíè äîâåðèëè îñó-
ùåñòâëÿòü óïðàâëåíèå îáùåñòâîì, è íå ìîæåò ðàññìàòðèâàòüñÿ â ïëîñ-
êîñòè òðóäîâîãî ïðàâà, â ÷àñòíîñòè â àñïåêòå ñòàòüè 46 Êîäåêñà çàêîíîâ 
î òðóäå. 
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Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñ-
òèòóöèè Óêðàèíû, ñòàòüÿìè 51, 63, 65, 67, 69, 95 Çàêîíà Óêðàèíû «Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèÿ ÷àñòè òðåòüåé 
ñòàòüè 99 Ãðàæäàíñêîãî êîäåêñà Óêðàèíû îò 16 ÿíâàðÿ 2003 ãîäà ¹435-IV 
«÷ëåíû èñïîëíèòåëüíîãî îðãàíà ìîãóò áûòü â ëþáîå âðåìÿ îòñòðàíåíû 
îò èñïîëíåíèÿ ñâîèõ îáÿçàííîñòåé» ñëåäóåò ïîíèìàòü êàê ïðàâî êîìïå-
òåíòíîãî (óïîëíîìî÷åííîãî) îðãàíà îáùåñòâà â ëþáîå âðåìÿ è íà ëþáûõ 
îñíîâàíèÿõ îòñòðàíèòü ëèöî (ëèöà) îò èñïîëíåíèÿ îáÿçàííîñòåé ÷ëåíà 
(÷ëåíîâ) èñïîëíèòåëüíîãî îðãàíà ïðè óñëîâèè, åñëè â ó÷ðåäèòåëüíûõ äî-
êóìåíòàõ îáùåñòâà íå îïðåäåëåíû òàêèå îñíîâàíèÿ.

Îòñòðàíåíèå ÷ëåíà èñïîëíèòåëüíîãî îðãàíà îáùåñòâà îò èñïîëíåíèÿ 
ñâîèõ îáÿçàííîñòåé, ïðåäóñìîòðåííîå ÷àñòüþ òðåòüåé ñòàòüè 99 Ãðàæäàí-
ñêîãî êîäåêñà Óêðàèíû, íå ÿâëÿåòñÿ îòñòðàíåíèåì ðàáîòíèêà îò ðàáîòû â 
ïîíèìàíèè ñòàòüè 46 Êîäåêñà çàêîíîâ î òðóäå Óêðàèíû.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.1-rp/2010 
dated January 12, 2010 in the case upon the constitutional appeal of the limited 
liability company «International Financial Legal Consulting» concerning official 
interpretation of Article 99.3 of the Civil Code of Ukraine

Subject of the right to constitutional appeal — the limited liability company 
«International Financial Legal Consulting» — applied to the Constitutional 
Court of Ukraine with an appeal for official interpretation of Article 99.3 of 
the Civil Code of Ukraine (hereinafter referred to as «the Civil Code») and 
explanation whether removal of the members of executive body of the company 
from performing their duties by virtue of the mentioned norm is one of the cases 
of suspension of an employee by an owner or the body authorised by him which 
is provided by the legislation and stipulated in Article 46 of the Labour Code of 
Ukraine.

According to the provisions of Articles 41.1, 42.1 of the Constitution everyone 
has the right to own, use and dispose of his or her property, and the results of his or 
her intellectual and creative activity, entrepreneurial activity that is not prohibited 
by law. Such constitutional rights can be exercised in particular through companies 
which are divided into entrepreneurial and non-entrepreneurial (Articles 83.1, 
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83.2, 84, 85, 86 of the Civil Code). All companies have property which is an object 
of management activity and information about this property is a requirement to 
the content of their charter documents (Article 88.2 of the Civil Code). 

The management of a company is performed by its bodies — general 
assembly of its members and an executive body unless otherwise provided by 
law (Articles 97.1, 97.2 of the Civil Code). In those companies in which the law 
provides for the establishment of an executive body, the latter is entitled with the 
fulfillment of the management activity. Article 99 of the Civil Code specifies the 
foundational provisions concerning the order of establishment, activities, name of 
this body, its authority, and the means of removal of its members. The mentioned 
norms are stipulated in Chapter 7 «Basic Provisions on a Legal Entity» of the 
Civil Code and pursuant to provisions of Article 83.4 of this Code are applied 
to all companies unless other regulations for separate types of companies are 
provided by law.

Pursuant to the system analysis of the norms of the Civil Code (Articles 99, 
145, 147, 159, 161), the Commercial Code (Article 89), the Law «On Economic 
Companies» (Articles 47, 62, 63), the Law «On Joint Stock Companies» 
(Articles 52, 58, 59, 60, 61) the executive body of the company deals with all issues 
concerning daily operations of the company except for the issues which belong 
to the authority of the general assembly of members of the company or its other 
body. In reàlising the management activity the executive body implements the 
collective will of the members of the company who are the bearers of corporate 
rights. The head and other members of the executive body are obliged to act 
exclusively in the interests of the company and its members while managing the 
company within the limits of the rules established in the statutory documents 
(Article 92.3, second sentence of paragraph 3 of Article 161.1 of the Civil Code). 

In compliance with Article 13.4 of the Constitution the State ensures the 
protection of the rights of all subjects of the right of property and economic 
management. The corporate rights of the members of the company are the 
object of such protection. These rights are protected in particular in the manner 
envisaged by Article 99.3 of the Civil Code according to which the members 
of executive body may be removed at any time unless the statutory documents 
specify the reasons for removal of the members of executive body. 

Pursuant to the provisions of laws which regulate civil legal relations, 
specifically Articles 98.1, 99.1 of the Civil Code, Article 23.1, item «d» 
of Article 41.5, Article 59.1 of the Law «On Economic Companies» the grounds 
for acquiring authority by an executive body of the company is the fact of its 
election (appointment) by the general assembly of members (shareholders) as the 
highest body of management of the company or, as it is provided by Article 58.5 of 
the Law «On Joint Stock Companies», as a result of concluding an employment 
agreement with the member of the executive body. On behalf of the company 
this agreement can be signed by the head of the supervisory board or the person 
authorised by the supervisory board.

Removal of the members of executive body of the company (Article 99.3 
of the Civil Code) or suspension of the head of executive body of the company 
(paragraph 1 of Article 61.2 of the Law «On Joint Stock Companies») by its legal 
nature, subject of regulation of legal relations and legal consequences differs from 
suspension of an employee on the grounds of Article 46 of the Labour Code. That is 
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why the possibility of the authorised body of the company to remove the member of 
executive body is provided not by stipulations of the Labour Code, but by Article 99 
of the Civil Code, i.e. it is not a subject of the labour law regulation.

The execution of the corporate rights by the members of the company to take 
part in its management by means of adoption of decisions by relevant authority 
about election (appointment), removal, suspension, recall of the members of 
executive body of this company also relates to their authorisation or deprivation 
of authority to manage the company. Such decisions of the authorised body shall 
be considered not within the frameworks of labour legal relations, but corporate 
legal relations which arise between the company and the persons entitled to 
manage it. 

Thereby according to Article 99.3 of the Civil Code «removal» is an action of 
the authorised body of the company aimed to make it impossible for a member 
of executive body to exercise his or her authority in the managerial sphere within 
the limits of corporate relations with the company. The necessity of such norm is 
conditioned with the special status of the member of executive body who receives 
the right to manage from the authorised body of the company. Pursuant to the 
nature of corporate relations the members of the company shall have a possibility 
to immediately react at any time to the actions of the person who exercises the 
representative functions that damage the interests of the company by means of 
his or her removal.

With this regard the provisions of Article 99.3 of the Civil Code shall be 
understood as a right of relevant (authorised) body of the company to remove the 
member of executive body at any time, at its own discretion and on any ground, 
but provided the statutory documents of the company do not specify the reasons 
of removal. 

Such form of protection is a special action of the bearers of the corporate 
rights in relations with the person whom they entitled with the management of 
the company and shall not be regarded within the labour law, in particular in 
terms of Article 46 of the Labour Code. 

Thus, the Constitutional Court of Ukraine held:
In terms of the constitutional appeal the provision of Article 99.3 of the Civil 

Code «the members of executive body may be removed at any time» should be 
understood as the right of a competent (authorised) body of the company to 
remove a member (members) of the executive body at any time and on any ground 
provided the statutory documents of the company do not specify such reasons.

Removal of a member of the executive body of the company stipulated by 
Article 99.3 of the Civil Code is not a suspension of employee in the meaning of 
Article 46 of the Labour Code of Ukraine.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
«Äåÿê³ ïèòàííÿ ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà»

м.  К и ї в Ñïðàâà ¹1-4/2010
12 січня 2010 року
№2-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áðèíöåâà Âàñèëÿ Äìè-
òðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, 
Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, 
Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Ëèëà-
êà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âà-
ñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à — 
äîïîâ³äà÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, 
Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîí-
ñòèòóö³éíîñò³) Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Äåÿê³ ïèòàííÿ 
ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà» â³ä 11 ëþòîãî 2009 ðîêó ¹88 (Îô³ö³éíèé 
â³ñ íèê Óêðà¿íè, 2009 ð., ¹11, ñò.333).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Ïðåçèäåíòà Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
ñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü Ïîñòàíîâè Êàá³íåòó Ì³í³-
ñòð³â Óêðà¿íè «Äåÿê³ ïèòàííÿ ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà» â³ä 11 ëþòîãî 
2009 ðîêó ¹88.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Îâ÷àðåíêà Â.À. òà äîñë³äèâøè ìàòåð³à-
ëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Ïðåçèäåíò Óêðà¿íè — 
â³äïîâ³äíî äî ïóíêòó 15 ÷àñòèíè ïåðøî¿ ñòàòò³ 106 Êîíñòèòóö³¿ Óêðà¿íè 
âèäàâ Óêàç â³ä 6 áåðåçíÿ 2009 ðîêó ¹124, ÿêèì çóïèíèâ ä³þ Ïîñòàíîâè 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Äåÿê³ ïèòàííÿ ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà» 
â³ä 11 ëþòîãî 2009 ðîêó ¹88 (äàë³ — Ïîñòàíîâà), òà çâåðíóâñÿ äî Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì ðîçãëÿíóòè ïèòàííÿ ùîäî ¿¿ â³äïî-
â³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³).
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Ãëàâà äåðæàâè ââàæàº, ùî, âèäàâøè Ïîñòàíîâó, Êàá³íåò Ì³í³ñòð³â Óêðà¿-
íè ïåðåâèùèâ ñâî¿ ïîâíîâàæåííÿ, äîïóñòèâ íåïðàâîì³ðíå îáìåæåí íÿ êîí-
êóðåíö³¿ òà çëîâæèâàííÿ ìîíîïîëüíèì ñòàíîâèùåì íà ðèíêó, âòðóòèâñÿ ó 
ñôåðó çàêîíîäàâ÷èõ ïîâíîâàæåíü, ùî ñóïåðå÷èòü ÷àñòèí³ äðóã³é ñòàòò³ 6, 
÷àñòèí³ äðóã³é ñòàòò³ 8, ÷àñòèí³ äðóã³é ñòàòò³ 19, ÷àñòèí³ òðåò³é ñòàòò³ 42, ñòàò-
ò³ 75, ïóíêòó 22 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ïóíêòó 8 ÷àñòèíè ïåðøî¿ ñòàòò³ 92, 
÷àñòèí³ òðåò³é ñòàòò³ 113 Êîíñòèòóö³¿ Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâè-
ëè Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ïðåì’ºð-ì³í³ñòð Óêðà¿íè, Ì³í³ñòåð-
ñòâî îáîðîíè Óêðà¿íè, Ì³í³ñòåðñòâî åêîíîì³êè Óêðà¿íè, Ì³í³ñòåðñòâî 
ô³íàíñ³â Óêðà¿íè, Ñëóæáà áåçïåêè Óêðà¿íè, Àíòèìîíîïîëüíèé êîì³òåò 
Óêðà¿íè, íàóêîâö³ Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà 
Øåâ÷åíêà.

3. Âèð³øóþ÷è ïèòàííÿ, ïîðóøåíå ó êîíñòèòóö³éíîìó ïîäàíí³, Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

3.1. Çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè Êàá³íåò Ì³í³ñòð³â Óêðà¿íè º âèùèì 
îðãàíîì ó ñèñòåì³ îðãàí³â âèêîíàâ÷î¿ âëàäè, ÿêèé ó ñâî¿é ä³ÿëüíîñò³ êå-
ðóºòüñÿ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè, à òàêîæ óêàçàìè Ïðåçèäåíòà 
Óêðà¿íè òà ïîñòàíîâàìè Âåðõîâíî¿ Ðàäè Óêðà¿íè, ïðèéíÿòèìè â³äïîâ³ä-
íî äî Êîíñòèòóö³¿ òà çàêîí³â Óêðà¿íè; çä³éñíþº çàõîäè ùîäî çàáåçïå÷åííÿ 
îáîðîíîçäàòíîñò³ ³ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè; óòâîðþº, ðåîðãàí³çîâóº 
òà ë³êâ³äîâóº â³äïîâ³äíî äî çàêîíó ì³í³ñòåðñòâà òà ³íø³ öåíòðàëüí³ îðãà-
íè âèêîíàâ÷î¿ âëàäè; çä³éñíþº óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñíîñò³ 
â³äïîâ³äíî äî çàêîíó òà ³íø³ ïîâíîâàæåííÿ, âèçíà÷åí³ Êîíñòèòóö³ºþ òà 
çàêîíàìè Óêðà¿íè (ñòàòò³ 113, 116).

3.2. Ïðåçèäåíò Óêðà¿íè ââàæàº, ùî óòâîðåííÿ çã³äíî ç ïóíêòîì 3 Ïî-
ñòàíîâè Äåðæàâíîãî ñïåö³àë³çîâàíîãî ï³äïðèºìñòâà «Óêðñïåöòîðã» 
(äàë³ — Óêðñïåöòîðã) òà íàäàííÿ éîìó ïîâíîâàæåíü ùîäî ðåàë³çàö³¿ íà 
âíóòð³øíüîìó ðèíêó â³éñüêîâîãî ìàéíà, ÿêå ïðèäàòíå äëÿ ïîäàëüøîãî 
âèêîðèñòàííÿ, àëå íå ìîæå áóòè çàñòîñîâàíå ó ïîâñÿêäåíí³é ä³ÿëüíîñ-
ò³ â³éñüê, òà íàäëèøêîâîãî â³éñüêîâîãî ìàéíà íå â³äïîâ³äàº Êîíñòèòóö³¿ 
Óêðà¿íè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº, ùî çà ÷àñòèíîþ ïåðøîþ ñòàò-
ò³ 25 Çàêîíó Óêðà¿íè «Ïðî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè» Óðÿä Óêðà¿íè â 
ìåæàõ êîøò³â, ïåðåäáà÷åíèõ ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè, ìîæå óòâî-
ðþâàòè, ðåîðãàí³çîâóâàòè òà ë³êâ³äîâóâàòè â³äïîâ³äíî äî çàêîíó äåð-
æàâí³ ãîñïîäàðñüê³ îá’ºäíàííÿ, ï³äïðèºìñòâà, óñòàíîâè òà îðãàí³çàö³¿, çî-
êðåìà äëÿ çä³éñíåííÿ îêðåìèõ ôóíêö³é ç óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ 
âëàñíîñò³.

Çà ïóíêòîì 3 Ïîëîæåííÿ ïðî ïîðÿäîê â³ä÷óæåííÿ òà ðåàë³çàö³¿ 
â³éñüêî âîãî ìàéíà Çáðîéíèõ Ñèë, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó 
Ì³í³ñòð³â Óêðà¿íè â³ä 28 ãðóäíÿ 2000 ðîêó ¹1919 ç³ çì³íàìè (äàë³ — Ïî-
ëîæåííÿ), ïîâíîâàæåííÿ ñóá’ºêòàì ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³ íà ðåàë³-
çàö³þ â³éñüêîâîãî ìàéíà, ÿêå º ïðèäàòíèì äëÿ ïîäàëüøîãî âèêîðèñòàííÿ, 
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àëå íå ìîæå áóòè çàñòîñîâàíå ó ïîâñÿêäåíí³é ä³ÿëüíîñò³ â³éñüê, íàäëèø-
êîâîãî ìàéíà (êð³ì ìàéíà, çàçíà÷åíîãî ó ïóíêò³ 4 Ïîëîæåííÿ), à òàêîæ ö³-
ë³ñíèõ ìàéíîâèõ êîìïëåêñ³â, ó òîìó ÷èñë³ â³éñüêîâèõ ì³ñòå÷îê, òà ³íøîãî 
íåðóõîìîãî ìàéíà íàäàº Êàá³íåò Ì³í³ñòð³â Óêðà¿íè ó âñòàíîâëåíîìó ïî-
ðÿäêó.

Òàêèì ÷èíîì, ð³øåííÿ Óðÿäó Óêðà¿íè ïðî óòâîðåííÿ Óêðñïåöòîðãó 
òà äîïóùåííÿ éîãî äî ïðîäàæó íà âíóòð³øíüîìó ðèíêó âêàçàíîãî â³éñüêî-
âîãî ìàéíà ïðèéíÿòî â ìåæàõ éîãî ïîâíîâàæåíü ³ íå ñóïåðå÷èòü ÷àñòèí³ 
äðóã³é ñòàòò³ 6, ÷àñòèí³ äðóã³é ñòàòò³ 8, ÷àñòèí³ äðóã³é ñòàòò³ 19, ÷àñòèí³ òðå-
ò³é ñòàòò³ 113 Êîíñòèòóö³¿ Óêðà¿íè.

3.3. Ïðåçèäåíò Óêðà¿íè ââàæàº, ùî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè íåïðà-
âîì³ðíî çóïèíèâ ä³þ ðàí³øå âèäàíèõ óðÿäîì àêò³â ùîäî íàäàííÿ ïîâíî-
âàæåíü ï³äïðèºìñòâàì òà îðãàí³çàö³ÿì íà ðåàë³çàö³þ â³éñüêîâîãî ìàéíà íà 
âíóòð³øíüîìó ðèíêó, ÷èì, ïî ñóò³, óñóíóâ ¿õ ç öüîãî ðèíêó.

Äîñë³äæóþ÷è öå ïèòàííÿ, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç 
òîãî, ùî Óðÿä Óêðà¿íè, ë³êâ³äóâàâøè Äåðæàâíèé äåïàðòàìåíò íàäëèøêî-
âîãî ìàéíà òà çåìåëü, çóïèíèâ äî ïðèéíÿòòÿ îêðåìîãî ð³øåííÿ ä³þ àêò³â, 
ÿêèìè â³í íàä³ëÿâ äåðæàâí³ ï³äïðèºìñòâà ³ îðãàí³çàö³¿ ïîâíîâàæåííÿìè 
ç ðåàë³çàö³¿ íà âíóòð³øíüîìó ðèíêó â³éñüêîâîãî ìàéíà, ÿêå ïðèäàòíå äëÿ 
ïîäàëüøîãî âèêîðèñòàííÿ, àëå íå ìîæå áóòè çàñòîñîâàíå ó ïîâñÿêäåíí³é 
ä³ÿëüíîñò³ â³éñüê, òà íàäëèøêîâîãî â³éñüêîâîãî ìàéíà.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî òàêå çóïèíåííÿ ä³¿ àêò³â Êàá³-
íåòó Ì³í³ñòð³â Óêðà¿íè íå ïðèçâåëî äî íåïðàâîì³ðíîãî îáìåæåííÿ åêîíî-
ì³÷íî¿ êîíêóðåíö³¿, à îòæå, äî ïîðóøåííÿ âèìîã ÷àñòèíè òðåòüî¿ ñòàòò³ 42 
Êîíñòèòóö³¿ Óêðà¿íè.

3.4. Ïðåçèäåíò Óêðà¿íè ñòâåðäæóº, ùî êîíñòèòóö³éíèì ïðèïèñàì ñó-
ïåðå÷èòü ïóíêò 7 Ïîñòàíîâè, ÿêèì óñòàíîâëåíî, ùî äîãîâîðè ïðî â³ä-
÷óæåííÿ ³ ðåàë³çàö³þ â³éñüêîâîãî ìàéíà íà âíóòð³øíüîìó ðèíêó, óêëàäåí³ 
íà ìîìåíò íàáðàííÿ ÷èííîñò³ Ïîñòàíîâîþ ñóá’ºêòàìè ãîñïîäàðþâàííÿ, 
ïîâíîâàæåííÿ ÿêèõ íà ðåàë³çàö³þ â³éñüêîâîãî ìàéíà òèì÷àñîâî ïðèïèíÿ-
þòüñÿ ó çâ’ÿçêó ç âèìîãîþ ïóíêòó 6 Ïîñòàíîâè, ï³äëÿãàþòü âèêîíàííþ 
áåç ïðàâà âíåñåííÿ äî íèõ çì³í â ÷àñòèí³ çá³ëüøåííÿ îáñÿãó òà ðîçøèðåí-
íÿ íîìåíêëàòóðè òàêîãî ìàéíà. Íà äóìêó ñóá’ºêòà ïðàâà íà êîíñòèòóö³é-
íå ïîäàííÿ, ó òàêèé ñïîñ³á Êàá³íåò Ì³í³ñòð³â Óêðà¿íè âòðóòèâñÿ ó ñôåðó 
ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè ÿê ºäèíîãî îðãàíó çàêîíîäàâ÷î¿ 
âëàäè â Óêðà¿í³ ³ âèçíà÷èâ ï³äçàêîííèì àêòîì ïðàâîâ³ çàñàäè ³ ãàðàíò³¿ 
ï³äïðèºìíèöòâà, ïðàâèëà êîíêóðåíö³¿ òà íîðìè àíòèìîíîïîëüíîãî ðå-
ãóëþâàííÿ, ÿê³ çã³äíî ç ïóíêòîì 8 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ 
Óêðà¿íè ïîâèí í³ âèçíà÷àòèñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ïîëîæåííÿ ïóíêòó 7 Ïîñòà-
íîâè ùîäî íåïðèïóñòèìîñò³ âíåñåííÿ çì³í äî ä³þ÷èõ äîãîâîð³â ïðî â³ä-
÷óæåííÿ ³ ðåàë³çàö³þ â³éñüêîâîãî ìàéíà ó ÷àñòèí³ çá³ëüøåííÿ îáñÿãó òà 
ðîçøèðåííÿ íîìåíêëàòóðè òàêîãî ìàéíà íå âñòàíîâëþþòü ïðàâîâ³ çàñàäè, 
ãàðàíò³¿ ï³äïðèºìíèöòâà, ïðàâèëà êîíêóðåíö³¿ òà íå º íîðìàìè àíòèìî-
íîïîëüíîãî ðåãóëþâàííÿ. Âîíè ñïðÿìîâàí³ íà âèêîíàííÿ ³ñíóþ÷èõ äîãî-
âîð³â â óìîâàõ ðåîðãàí³çàö³¿ ïðîöåäóðè ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà, òîìó 
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ïîðóøåíü âèìîã ñòàòò³ 75, ïóíêòó 8 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ 
Óêðà¿íè íå âáà÷àºòüñÿ.

3.5. Ãëàâà äåðæàâè íàãîëîøóº, ùî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè, âèäàâ-
øè Ïîñòàíîâó, ïîðóøèâ ïóíêò 22 ÷àñòèíè ïåðøî¿ ñòàòò³ 85 Êîíñòèòóö³¿ 
Óêðà¿íè. Ó êîíñòèòóö³éíîìó ïîäàíí³ çàçíà÷åíî, ùî ë³êâ³äàö³ÿ Äåðæàâíî-
ãî äåïàðòàìåíòó íàäëèøêîâîãî ìàéíà òà çåìåëü (ïóíêòè 1, 2 Ïîñòàíîâè) 
º âòðó÷àííÿì ó âèçíà÷åííÿ çàãàëüíî¿ ñòðóêòóðè, ÷èñåëüíîñò³ òà ôóíêö³é 
Çáðîéíèõ Ñèë Óêðà¿íè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº, ùî Äåðæàâíèé äåïàðòàìåíò 
íàäëèøêîâîãî ìàéíà òà çåìåëü º óðÿäîâèì îðãàíîì äåðæàâíîãî óïðàâë³í-
íÿ ó ñêëàä³ Ì³í³ñòåðñòâà îáîðîíè Óêðà¿íè. Ïîñòàíîâîþ Êàá³íåò Ì³í³ñòð³â 
Óêðà¿íè çì³íèâ íå çàãàëüíó ñòðóêòóðó Çáðîéíèõ Ñèë Óêðà¿íè, à ðåîðãàí³-
çóâàâ Ì³í³ñòåðñòâî îáîðîíè Óêðà¿íè, ïðèïèíèâøè ä³ÿëüí³ñòü ó éîãî ñèñ-
òåì³ óðÿäîâîãî îðãàíó — Äåðæàâíîãî äåïàðòàìåíòó íàäëèøêîâîãî ìàéíà 
òà çåìåëü. Òàêó ðåîðãàí³çàö³þ Óðÿä Óêðà¿íè çä³éñíèâ â³äïîâ³äíî äî ïóíê-
òó 91 ñòàòò³ 116 Êîíñòèòóö³¿ Óêðà¿íè, çà ÿêèì Êàá³íåò Ì³í³ñòð³â Óêðà¿íè 
ïðàâîìî÷íèé óòâîðþâàòè, ðåîðãàí³çîâóâàòè òà ë³êâ³äîâóâàòè â³äïîâ³äíî äî 
çàêîíó ì³í³ñòåðñòâà òà ³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè, ä³þ÷è â 
ìåæàõ êîøò³â, ïåðåäáà÷åíèõ íà óòðèìàííÿ îðãàí³â âèêîíàâ÷î¿ âëàäè, òà 
ñòàòåé 22, 25 Çàêîíó Óêðà¿íè «Ïðî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè».

Ïðèéìàþ÷è ð³øåííÿ ïðî ë³êâ³äàö³þ Äåðæàâíîãî äåïàðòàìåíòó íàä-
ëèøêîâîãî ìàéíà òà çåìåëü, Óðÿä Óêðà¿íè íå ïîðóøèâ âèìîã ïóíêòó 22 
÷àñòèíè ïåðøî¿ ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿íè.

4. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ïðîñèòü âèçíàòè íåêîí-
ñòèòóö³éíîþ Ïîñòàíîâó â ö³ëîìó, îäíàê îá´ðóíòîâóº íåêîíñòèòóö³éí³ñòü 
ëèøå ¿¿ ïóíêò³â 1, 2, 3, 6, 7.

Â³äñóòí³ñòü ïðàâîâîãî îá´ðóíòóâàííÿ òâåðäæåíü ùîäî íåêîíñòèòóö³é-
íîñò³ îêðåìèõ ïîëîæåíü ïðàâîâîãî àêòà çã³äíî ç ïóíêòîì 4 ÷àñòèíè äðó-
ãî¿ ñòàòò³ 39, ïóíêòîì 2 ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè», ïóíêòîì 1 §51 Ðåãëàìåíòó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè 
º ï³äñòàâîþ äëÿ ïðèïèíåííÿ êîíñòèòóö³éíîãî ïðîâàäæåííÿ ó ñïðàâ³ â ö³é 
÷àñòèí³.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 45, 51, 61, 65, 67, 69, 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè», ïóíêòîì 1 §51 Ðåãëàìåíòó Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º êîíñòèòó-
ö³éíèìè), ïóíêòè 1, 2, 3, 6, 7 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Äåÿ-
ê³ ïèòàííÿ ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà» â³ä 11 ëþòîãî 2009 ðîêó ¹88.

2. Ïðèïèíèòè êîíñòèòóö³éíå ïðîâàäæåííÿ ó ñïðàâ³ â ÷àñòèí³ ïåðåâ³ðêè 
íà â³äïîâ³äí³ñòü Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïóíêò³â 4, 5, 8, 9 
Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Äåÿê³ ïèòàííÿ ðåàë³çàö³¿ â³éñüêî-
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âîãî ìàéíà» â³ä 11 ëþòîãî 2009 ðîêó ¹88 íà ï³äñòàâ³ ïóíêòó 2 ñòàòò³ 45 
Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» — íåâ³äïîâ³äí³ñòü 
êîíñòèòóö³éíîãî ïîäàííÿ âèìîãàì, ïåðåäáà÷åíèì Êîíñòèòóö³ºþ Óêðà¿íè, 
Çàêîíîì Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè».

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè. 

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû

«Íåêîòîðûå âîïðîñû ðåàëèçàöèè âîåííîãî èìóùåñòâà»
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû

г.  К и е в Äåëî ¹1-4/2010
12 января 2010 года
№2-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áðûíöåâà 
Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíà-
òîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ 
Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìè-
õàéëîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî 
Âÿ÷åñëàâà Àíäðååâè÷à — äîêëàä÷èêà, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷ó-
êà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòó-
öèè Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ 
Óêðàè íû «Íåêîòîðûå âîïðîñû ðåàëèçàöèè âîåííîãî èìóùåñòâà» îò 11 ôåâ-
ðàëÿ 2009 ãîäà ¹88 (Îôèöèàëüíûé âåñòíèê Óêðàèíû, 2009 ã., ¹11, ñò. 333) 
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Ïðåçèäåíòà Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè Ïîñòàíîâ-
ëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Íåêîòîðûå âîïðîñû ðåàëèçàöèè 
âîåííîãî èìóùåñòâà» îò 11 ôåâðàëÿ 2009 ãîäà ¹88.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Îâ÷àðåíêî Â.À. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Ïðåçèäåíò 
Óêðàè íû — â ñîîòâåòñòâèè ñ ïóíêòîì 15 ÷àñòè ïåðâîé ñòàòüè 106 Êîíñòè-
òóöèè Óêðàèíû èçäàë Óêàç îò 6 ìàðòà 2009 ãîäà ¹124, êîòîðûì ïðèîñòàíî-
âèë äåéñòâèå Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Íåêîòîðûå 
âîïðîñû ðåàëèçàöèè âîåííîãî èìóùåñòâà» îò 11 ôåâðàëÿ 2009 ãîäà ¹88 
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(äàëåå — Ïîñòàíîâëåíèå), è îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàè-
íû ñ õîäàòàéñòâîì ðàññìîòðåòü âîïðîñ î åãî ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàè íû (êîíñòèòóöèîííîñòè).

Ãëàâà ãîñóäàðñòâà ñ÷èòàåò, ÷òî, èçäàâ Ïîñòàíîâëåíèå, Êàáèíåò Ìèíèñ-
òðîâ Óêðàèíû ïðåâûñèë ñâîè ïîëíîìî÷èÿ, äîïóñòèë íåïðàâîìåðíîå îãðà-
íè÷åíèå êîíêóðåíöèè è çëîóïîòðåáëåíèå ìîíîïîëüíûì ïîëîæåíèåì íà 
ðûíêå, âìåøàëñÿ â ñôåðó çàêîíîäàòåëüíûõ ïîëíîìî÷èé, ÷òî ïðîòèâîðå÷èò 
÷àñòè âòîðîé ñòàòüè 6, ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè âòîðîé ñòàòüè 19, ÷àñòè 
òðåòüåé ñòàòüè 42, ñòàòüå 75, ïóíêòó 22 ÷àñòè ïåðâîé ñòàòüè 85, ïóíêòó 8 
÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè òðåòüåé ñòàòüè 113 Êîíñòèòóöèè Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óêðàèíû, Ïðåìüåð-ìè-
íèñòð Óêðàèíû, Ìèíèñòåðñòâî îáîðîíû Óêðàèíû, Ìèíèñòåðñòâî ýêîíî-
ìèêè Óêðàèíû, Ìèíèñòåðñòâî ôèíàíñîâ Óêðàèíû, Ñëóæáà áåçîïàñíîñòè 
Óêðàèíû, Àíòèìîíîïîëüíûé êîìèòåò Óêðàèíû, íàó÷íûå ðàáîòíèêè Êè-
åâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè Òàðàñà Øåâ÷åíêî.

3. Ðåøàÿ âîïðîñ, ïîäíÿòûé â êîíñòèòóöèîííîì ïðåäñòàâëåíèè, Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

3.1. Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû Êàáèíåò Ìèíèñòðîâ Óêðàèíû 
ÿâëÿ åòñÿ âûñøèì îðãàíîì â ñèñòåìå îðãàíîâ èñïîëíèòåëüíîé âëàñòè, êî-
òîðûé â ñâîåé äåÿòåëüíîñòè ðóêîâîäñòâóåòñÿ Êîíñòèòóöèåé è çàêîíàìè 
Óêðàè íû, à òàêæå óêàçàìè Ïðåçèäåíòà Óêðàèíû è ïîñòàíîâëåíèÿìè Âåð-
õîâíîé Ðàäû Óêðàèíû, ïðèíÿòûìè â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé è çàêî-
íàìè Óêðàèíû; îñóùåñòâëÿåò ìåðû ïî îáåñïå÷åíèþ îáîðîíîñïîñîáíîñòè 
è íàöèîíàëüíîé áåçîïàñíîñòè Óêðàèíû; îáðàçóåò, ðåîðãàíèçóåò è ëèê-
âèäèðóåò â ñîîòâåòñòâèè ñ çàêîíîì ìèíèñòåðñòâà è äðóãèå öåíòðàëüíûå 
îðãà íû èñïîëíèòåëüíîé âëàñòè; îñóùåñòâëÿåò óïðàâëåíèå îáúåêòàìè ãî-
ñóäàðñòâåííîé ñîáñòâåííîñòè â ñîîòâåòñòâèè ñ çàêîíîì è èíûå ïîëíîìî-
÷èÿ, îïðå äåëåííûå Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû (ñòàòüè 113, 116).

3.2. Ïðåçèäåíò Óêðàèíû ñ÷èòàåò, ÷òî ñîçäàíèå ñîãëàñíî ïóíêòó 3 Ïî-
ñòàíîâëåíèÿ Ãîñóäàðñòâåííîãî ñïåöèàëèçèðîâàííîãî ïðåäïðèÿòèÿ «Óêð-
ñïåöòîðã» (äàëåå — Óêðñïåöòîðã) è ïðåäîñòàâëåíèå åìó ïîëíîìî÷èé ïî 
ðåàëèçàöèè íà âíóòðåííåì ðûíêå âîåííîãî èìóùåñòâà, êîòîðîå ïðèãîäíî 
äëÿ äàëüíåéøåãî èñïîëüçîâàíèÿ, íî íå ìîæåò áûòü ïðèìåíåíî â ïîâñåä-
íåâíîé äåÿòåëüíîñòè âîéñê, è èçáûòî÷íîãî âîåííîãî èìóùåñòâà íå ñîîò-
âåòñòâóåò Êîíñòèòóöèè Óêðàèíû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìå÷àåò, ÷òî ñîãëàñíî ÷àñòè ïåðâîé 
ñòàòüè 25 Çàêîíà Óêðàèíû «Î Êàáèíåòå Ìèíèñòðîâ Óêðàèíû» Ïðàâè-
òåëüñòâî Óêðàèíû â ïðåäåëàõ ñðåäñòâ, ïðåäóñìîòðåííûõ â Ãîñóäàðñòâåííîì 
áþäæåòå Óêðàèíû, ìîæåò ñîçäàâàòü, ðåîðãàíèçîâûâàòü è ëèêâèäèðî-
âàòü â ñîîòâåòñòâèè ñ çàêîíîì ãîñóäàðñòâåííûå õîçÿéñòâåííûå îáúåäèíå-
íèÿ, ïðåäïðèÿòèÿ, ó÷ðåæäåíèÿ è îðãàíèçàöèè, â ÷àñòíîñòè äëÿ îñóùåñò-
âëåíèÿ îòäåëüíûõ ôóíêöèé ïî óïðàâëåíèþ îáúåêòàìè ãîñóäàðñòâåííîé 
ñîáñòâåííîñòè.
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Ñîãëàñíî ïóíêòó 3 Ïîëîæåíèÿ î ïîðÿäêå îò÷óæäåíèÿ è ðåàëèçàöèè 
âîåííîãî èìóùåñòâà Âîîðóæåííûõ Ñèë, óòâåðæäåííîãî Ïîñòàíîâëåíèåì 
Êàáèíåòà Ìèíèñòðîâ Óêðàèíû îò 28 äåêàáðÿ 2000 ãîäà ¹1919 ñ èçìåíå-
íèÿìè (äàëåå — Ïîëîæåíèå), ïîëíîìî÷èÿ ñóáúåêòàì ïðåäïðèíèìàòåëü-
ñêîé äåÿòåëüíîñòè íà ðåàëèçàöèþ âîåííîãî èìóùåñòâà, êîòîðîå ÿâëÿåòñÿ 
ïðèãîäíûì äëÿ äàëüíåéøåãî èñïîëüçîâàíèÿ, íî íå ìîæåò áûòü ïðèìåíåíî 
â ïîâñåäíåâíîé äåÿòåëüíîñòè âîéñê, èçáûòî÷íîãî èìóùåñòâà (êðîìå èìó-
ùåñòâà, óêàçàííîãî â ïóíêòå 4 Ïîëîæåíèÿ), à òàêæå öåëîñòíûõ èìóùåñò-
âåííûõ êîìïëåêñîâ, â òîì ÷èñëå âîåííûõ ãîðîäêîâ, è äðóãîãî íåäâèæè-
ìîãî èìóùåñòâà ïðåäîñòàâëÿåò Êàáèíåò Ìèíèñòðîâ Óêðàèíû â óñòàíîâ-
ëåííîì ïîðÿäêå.

Òàêèì îáðàçîì, ðåøåíèå Ïðàâèòåëüñòâà Óêðàèíû îá îáðàçîâàíèè 
Óêðñïåöòîðãà è äîïóùåíèè åãî ê ïðîäàæå íà âíóòðåííåì ðûíêå óêàçàííî-
ãî âîåííîãî èìóùåñòâà ïðèíÿòî â ïðåäåëàõ åãî ïîëíîìî÷èé è íå ïðîòèâî-
ðå÷èò ÷àñòè âòîðîé ñòàòüè 6, ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè âòîðîé ñòàòüè 19, 
÷àñòè òðåòüåé ñòàòüè 113 Êîíñòèòóöèè Óêðàèíû.

3.3. Ïðåçèäåíò Óêðàèíû ñ÷èòàåò, ÷òî Êàáèíåò Ìèíèñòðîâ Óêðàèíû íå-
ïðàâîìåðíî ïðèîñòàíîâèë äåéñòâèå ðàíåå èçäàííûõ ïðàâèòåëüñòâîì àêòîâ 
î ïðåäîñòàâëåíèè ïîëíîìî÷èé ïðåäïðèÿòèÿì è îðãàíèçàöèÿì íà ðåàëèçà-
öèþ âîåííîãî èìóùåñòâà íà âíóòðåííåì ðûíêå, ÷åì, ïî ñóòè, óñòðàíèë èõ 
ñ ýòîãî ðûíêà.

Èññëåäóÿ äàííûé âîïðîñ, Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç 
òîãî, ÷òî Ïðàâèòåëüñòâî Óêðàèíû, ëèêâèäèðîâàâ Ãîñóäàðñòâåííûé äåïàð-
òàìåíò èçáûòî÷íîãî èìóùåñòâà è çåìåëü, ïðèîñòàíîâèë äî ïðèíÿòèÿ îò-
äåëüíîãî ðåøåíèÿ äåéñòâèå àêòîâ, êîòîðûìè îí íàäåëÿë ãîñóäàðñòâåííûå 
ïðåäïðèÿòèÿ è îðãàíèçàöèè ïîëíîìî÷èÿìè ïî ðåàëèçàöèè íà âíóòðåííåì 
ðûíêå âîåííîãî èìóùåñòâà, êîòîðîå ïðèãîäíî äëÿ äàëüíåéøåãî èñïîëüçî-
âàíèÿ, íî íå ìîæåò áûòü ïðèìåíåíî â ïîâñåäíåâíîé äåÿòåëüíîñòè âîéñê, 
è èçáûòî÷íîãî âîåííîãî èìóùåñòâà.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî òàêîå ïðèîñòàíîâëåíèå 
äåéñòâèÿ àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû íå ïðèâåëî ê íåïðàâîìåð-
íîìó îãðàíè÷åíèþ ýêîíîìè÷åñêîé êîíêóðåíöèè, à ñëåäîâàòåëüíî, ê íàðó-
øåíèþ òðåáîâàíèé ÷àñòè òðåòüåé ñòàòüè 42 Êîíñòèòóöèè Óêðàèíû.

3.4. Ïðåçèäåíò Óêðàèíû óòâåðæäàåò, ÷òî êîíñòèòóöèîííûì ïðåäïèñàíè-
ÿì ïðîòèâîðå÷èò ïóíêò 7 Ïîñòàíîâëåíèÿ, êîòîðûì óñòàíîâëåíî, ÷òî äîãî-
âîðû îá îò÷óæäåíèè è ðåàëèçàöèè âîåííîãî èìóùåñòâà íà âíóòðåííåì ðûí-
êå, çàêëþ÷åííûå íà ìîìåíò âñòóïëåíèÿ â ñèëó Ïîñòàíîâëåíèÿ ñóáúåêòàìè 
õîçÿéñòâîâàíèÿ, ïîëíîìî÷èÿ êîòîðûõ ïî ðåàëèçàöèè âîåííîãî èìóùåñòâà 
âðåìåííî ïðåêðàùàþòñÿ â ñâÿçè ñ òðåáîâàíèåì ïóíêòà 6 Ïîñòàíîâëåíèÿ, 
ïîäëåæàò èñïîëíåíèþ áåç ïðàâà âíåñåíèÿ â íèõ èçìåíåíèé â ÷àñòè óâåëè-
÷åíèÿ îáúåìà è ðàñøèðåíèÿ íîìåíêëàòóðû òàêîãî èìóùåñòâà. Ïî ìíåíèþ 
ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå, òàêèì îáðàçîì Êàáè-
íåò Ìèíèñòðîâ Óêðàèíû âìåøàëñÿ â ñôåðó ïîëíîìî÷èé Âåðõîâíîé Ðàäû 
Óêðàè íû êàê åäèíñòâåííîãî îðãàíà çàêîíîäàòåëüíîé âëàñòè â Óêðàèíå è 
îïðåäåëèë ïîäçàêîííûì àêòîì ïðàâîâûå îñíîâû è ãàðàíòèè ïðåäïðèíèìà-
òåëüñòâà, ïðàâèëà êîíêóðåíöèè è íîðìû àíòèìîíîïîëüíîãî ðåãóëèðîâàíèÿ, 
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êîòîðûå ñîãëàñíî ïóíêòó 8 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû 
äîëæíû îïðåäåëÿòüñÿ èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ïîëîæåíèÿ ïóíêòà 7 Ïîñòà-
íîâëåíèÿ î íåäîïóñòèìîñòè âíåñåíèÿ èçìåíåíèé â äåéñòâóþùèå äîãîâîðû 
îá îò÷óæäåíèè è ðåàëèçàöèè âîåííîãî èìóùåñòâà â ÷àñòè óâåëè÷åíèÿ îáú-
åìà è ðàñøèðåíèÿ íîìåíêëàòóðû òàêîãî èìóùåñòâà íå óñòàíàâëèâàþò ïðà-
âîâûå îñíîâû, ãàðàíòèè ïðåäïðèíèìàòåëüñòâà, ïðàâèëà êîíêóðåíöèè è íå 
ÿâëÿþòñÿ íîðìàìè àíòèìîíîïîëüíîãî ðåãóëèðîâàíèÿ. Îíè íàïðàâëåíû íà 
èñïîëíåíèå ñóùåñòâóþùèõ äîãîâîðîâ â óñëîâèÿõ ðåîðãàíèçàöèè ïðîöåäóðû 
ðåàëèçàöèè âîåííîãî èìóùåñòâà, ïîýòîìó íàðóøåíèé òðåáîâàíèé ñòàòüè 75, 
ïóíêòà 8 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû íå óñìàòðèâàåòñÿ.

3.5. Ãëàâà ãîñóäàðñòâà ïîä÷åðêèâàåò, ÷òî Êàáèíåò Ìèíèñòðîâ Óêðàèíû, 
èçäàâ Ïîñòàíîâëåíèå, íàðóøèë ïóíêò 22 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòè-
òóöèè Óêðàèíû. Â êîíñòèòóöèîííîì ïðåäñòàâëåíèè óêàçàíî, ÷òî ëèêâè-
äàöèÿ Ãîñóäàðñòâåííîãî äåïàðòàìåíòà èçáûòî÷íîãî èìóùåñòâà è çåìåëü 
(ïóíêòû 1, 2 Ïîñòàíîâëåíèÿ) ÿâëÿåòñÿ âìåøàòåëüñòâîì â îïðåäåëåíèå îá-
ùåé ñòðóêòóðû, ÷èñëåííîñòè è ôóíêöèé Âîîðóæåííûõ Ñèë Óêðàèíû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìå÷àåò, ÷òî Ãîñóäàðñòâåííûé äå-
ïàðòàìåíò èçáûòî÷íîãî èìóùåñòâà è çåìåëü ÿâëÿåòñÿ ïðàâèòåëüñòâåííûì 
îðãàíîì ãîñóäàðñòâåííîãî óïðàâëåíèÿ â ñîñòàâå Ìèíèñòåðñòâà îáîðîíû 
Óêðàèíû. Ïîñòàíîâëåíèåì Êàáèíåò Ìèíèñòðîâ Óêðàèíû èçìåíèë íå îá-
ùóþ ñòðóêòóðó Âîîðóæåííûõ Ñèë Óêðàèíû, à ðåîðãàíèçîâàë Ìèíèñòåð-
ñòâî îáîðîíû Óêðàèíû, ïðåêðàòèâ äåÿòåëüíîñòü â åãî ñèñòåìå ïðàâèòåëü-
ñòâåííîãî îðãàíà — Ãîñóäàðñòâåííîãî äåïàðòàìåíòà èçáûòî÷íîãî èìóùåñ-
òâà è çåìåëü. Òàêóþ ðåîðãàíèçàöèþ Ïðàâèòåëüñòâî Óêðàèíû îñóùåñòâèëî 
â ñîîòâåòñòâèè ñ ïóíêòîì 91 ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî 
êîòîðîìó Êàáèíåò Ìèíèñòðîâ Óêðàèíû ïðàâîìî÷åí îáðàçîâûâàòü, ðå-
îðãàíèçîâûâàòü è ëèêâèäèðîâàòü â ñîîòâåòñòâèè ñ çàêîíîì ìèíèñòåðñòâà 
è äðóãèå öåíòðàëüíûå îðãàíû èñïîëíèòåëüíîé âëàñòè, äåéñòâóÿ â ïðåäåëàõ 
ñðåäñòâ, ïðåäóñìîòðåííûõ íà ñîäåðæàíèå îðãàíîâ èñïîëíèòåëüíîé âëàñòè, 
è ñòàòüÿìè 22, 25 Çàêîíà Óêðàèíû «Î Êàáèíåòå Ìèíèñòðîâ Óêðàèíû».

Ïðèíèìàÿ ðåøåíèå î ëèêâèäàöèè Ãîñóäàðñòâåííîãî äåïàðòàìåíòà èç-
áûòî÷íîãî èìóùåñòâà è çåìåëü, Ïðàâèòåëüñòâî Óêðàèíû íå íàðóøèëî òðå-
áîâàíèÿ ïóíêòà 22 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû.

4. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïðîñèò ïðèçíàòü 
íåêîíñòèòóöèîííûì Ïîñòàíîâëåíèå â öåëîì, îäíàêî îáîñíîâûâàåò íå-
êîíñòèòóöèîííîñòü ëèøü åå ïóíêòîâ 1, 2, 3, 6, 7.

Îòñóòñòâèå ïðàâîâîãî îáîñíîâàíèÿ óòâåðæäåíèé î íåêîíñòèòóöèîí-
íîñòè îòäåëüíûõ ïîëîæåíèé ïðàâîâîãî àêòà ñîãëàñíî ïóíêòó 4 ÷àñòè âòî-
ðîé ñòàòüè 39, ïóíêòó 2 ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû», ïóíêòó 1 §51 Ðåãëàìåíòà Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû ÿâëÿåòñÿ îñíîâàíèåì äëÿ ïðåêðàùåíèÿ êîíñòèòóöèîííîãî ïðîèçâîä-
ñòâà ïî äåëó â ýòîé ÷àñòè.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 45, 51, 61, 65, 67, 69, 73 Çàêîíà Óêðàèíû «Î Êîí-
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ñòèòóöèîííîì Ñóäå Óêðàèíû», ïóíêòîì 1 §51 Ðåãëàìåíòà Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöè-
îííûìè) ïóíêòû 1, 2, 3, 6, 7 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàè-
íû «Íåêîòîðûå âîïðîñû ðåàëèçàöèè âîåííîãî èìóùåñòâà» îò 11 ôåâðàëÿ 
2009 ãîäà ¹88.

2. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó â ÷àñòè ïðîâåð-
êè íà ñîîòâåòñòâèå Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïóíê-
òîâ 4, 5, 8, 9 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Íåêîòîðûå 
âîïðîñû ðåàëèçàöèè âîåííîãî èìóùåñòâà» îò 11 ôåâðàëÿ 2009 ãîäà ¹88 
íà îñíîâàíèè ïóíêòà 2 ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû» — íåñîîòâåòñòâèå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ òðå-
áîâàíèÿì, ïðåäóñìîòðåííûì Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû».

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.2-rp/2010 
dated January 12, 2010 in the case upon the constitutional petition of the President 
of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) 
of the Resolution of the Cabinet of Ministers of Ukraine «Some Issues of Disposal of 
Military Property»

Subject of the right to constitutional petition — the President of Ukraine — 
pursuant to Article 106.1.15 of the Constitution issued the Decree No.124 dated 
March 6, 2009 which terminated the effect of the Resolution of the Cabinet of 
Ministers of Ukraine «Some Issues of Disposal of Military Property» No.88 dated 
February 11, 2009 (hereinafter referred to as «the Resolution») and applied to the 
Constitutional Court of Ukraine with a petition to consider the issue concerning 
its conformity with the Constitution (constitutionality). 

According to the Constitution the Cabinet of Ministers of Ukraine is the 
highest authority within the system of executive bodies which in its activities is 
guided by the Constitution and laws, as well as by decrees made by the President 
of Ukraine and resolutions of the Verkhovna Rada of Ukraine in accordance 
with the Constitution and laws of Ukraine; takes measures to ensure the defense 
capability and national security of Ukraine; sets up, re-organises, and liquidates in 
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accordance with law ministries and other central executive authorities; exercises 
management of objects of the state property in accordance with law and other 
authority specified by the Constitution and laws of Ukraine (Articles 113, 116).

The Constitutional Court of Ukraine specifies that according to Article 25.1 
of the Law «On the Cabinet of Ministers of Ukraine» the Government of Ukraine 
within the limits of funds allocated in the State Budget of Ukraine can set up, 
re-organise and liquidate in accordance with law state economic associations, 
enterprises, organisations and establishments, in particular, in order to fulfill 
certain functions of management of objects of state property.

In compliance with item 3 of the Regulation on procedure of alienation and 
disposal of military property of the Armed Forces of Ukraine approved by the 
Resolution of the Cabinet of Ministers of Ukraine No.1919 dated December 28, 
2000 as amended (hereinafter referred to as «the Regulation») the Cabinet of 
Ministers of Ukraine in the prescribed order entitles the subjects of economic 
activity to dispose military property which is suitable for further utilisation but 
does not suit for the daily activities of military forces, excessive property (except 
the property mentioned in item 4 of the Regulation) as well as integral property 
complex, including military towns, and other real property.

Thus, the decision of the Government of Ukraine to set up «Ukrspetstorh» 
and entitle it to dispose the mentioned military property in the domestic market 
was adopted within its authority and does not contravene Articles 6.2, 8.2, 19.2, 
113.3 of the Constitution. 

The Constitutional Court of Ukraine proceeds from the fact that by liquidating 
the State Department of Excessive Property and Land the Government of Ukraine 
terminated the force of acts which entitled state enterprises and organisations 
to dispose military property in the domestic market which is suitable for further 
utilisation but does not suit for the daily activities of military forces and excessive 
military property until adoption of separate decision.

The Constitutional Court of Ukraine deems that such termination of force 
of acts of the Cabinet of Ministers of Ukraine has not led to illegal restriction of 
economic competition thereby violation of requirements of Article 42.3 of the 
Constitution. 

The Constitutional Court of Ukraine considers that the provisions of item 7 
of the Resolution concerning inadmissibility of introducing amendments to the 
current contracts on alienation and disposal of military property in the part of 
increase of scope and extension of the list of such property do not establish legal 
principles, guarantees of entrepreneurship, rules of competition and are not the 
norms of antimonopoly regulation. They are aimed at implementation of the 
current contracts in the context of rearrangement of the procedure of disposal 
of military property, therefore there are no violations of Articles 75, 92.1.8 of the 
Constitution. 

The Constitutional Court specifies that the State Department of Excessive 
Property and Land is a governmental body of state management within the 
Ministry of Defense of Ukraine. With this Resolution the Cabinet of Ministers 
of Ukraine did not change the overall structure of the Armed Forces of Ukraine, 
but reorganised the Ministry of Defense of Ukraine which led to elimination of 
the governmental body within its system — the State Department of Excessive 
Property and Land. The Government of Ukraine executed this reorganisation 
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in compliance with Article 116.91 of the Constitution according to which the 
Cabinet of Ministers of Ukraine is authorised to set up, reorganise and liquidate, 
in accordance with law, ministries and other central executive authorities, acting 
therewith within the limits of funds allocated for the maintenance of executive 
authorities and Articles 22, 25 of the Law «On the Cabinet of Ministers of 
Ukraine».

In adopting the decision to eliminate the State Department of Excessive 
Property and Land by the Cabinet of Ministers of Ukraine did not violate the 
requirements of Article 85.1.22 of the Constitution. 

Subject of the right to constitutional petition also applied for recognising 
the Resolution as unconstitutional as a whole, however provided arguments for 
unconstitutionality of items 1, 2, 3, 6, 7 only. 

Absence of legal reasoning of statements concerning unconstitutionality of 
separate provisions of the legal act is a ground to terminate the constitutional 
proceedings in the case in this part pursuant to Articles 39.2.4, 45.2 of the Law 
«On the Constitutional Court of Ukraine», item 1 §51 of the Rules of Procedure 
of the Constitutional Court of Ukraine.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as conforming with the Constitution of Ukraine (constitutional) 

items 1, 2, 3, 6, 7 of the Resolution of the Cabinet of Ministers of Ukraine «Some 
Issues of Disposal of Military Property» No.88 dated February 11, 2009. 

2. To terminate the constitutional proceedings in the case in the part of 
examination of conformity with the Constitution of Ukraine (constitutionality) 
of items 4, 5, 8, 9 of the Resolution of the Cabinet of Ministers of Ukraine «Some 
Issues of Disposal of Military Property» No.88 dated February 11, 2009 on the 
ground of Article 45.2 of the Law «On the Constitutional Court of Ukraine» — 
failure of the constitutional petition to meet the requirements envisaged by the 
Constitution and the Law «On the Constitutional Court of Ukraine».
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì
ãðîìàäÿíèíà Çà¿÷åíêà Âîëîäèìèðà Ãåîðã³éîâè÷à

ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 
Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè

ó âçàºìîçâ’ÿçêó ç³ ñòàòòåþ 129 Êîíñòèòóö³¿ Óêðà¿íè
(ïðî àïåëÿö³éíå îñêàðæåííÿ óõâàë ñóäó)

м.  К и ї в  Ñïðàâà ¹1-7/2010
27 січня 2010 року
№3-рп/2010 

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à — äîïîâ³äà÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåî-
í³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, 
Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, 
Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà 
Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñè-
ë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòå-
öþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòî-
ðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì ãðîìàäÿíèíà Çà¿÷åíêà Âîëîäèìèðà Ãåîðã³éîâè÷à ùîäî îô³ö³éíîãî 
òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî 
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ó âçàºìîçâ’ÿçêó ç³ ñòàòòåþ 129 Êîíñòèòó-
ö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 42, 43 Çàêîíó 
Óêðà¿ íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå çâåð-
íåííÿ ãðîìàäÿíèíà Çà¿÷åíêà Âîëîäèìèðà Ãåîðã³éîâè÷à.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 94 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü íåîäíîçíà÷íîãî çàñòîñó-
âàííÿ ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöå-
ñóàëüíîãî êîäåêñó Óêðà¿íè (äàë³ — Êîäåêñ).

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Áðèíöåâà Â.Ä. òà âèâ÷èâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ãðîìàäÿíèí Çà¿÷åíêî Âîëîäèìèð Ãåîðã³éîâè÷ ïðîñèòü äàòè îô³ö³éíå 
òëóìà÷åííÿ ïîëîæåííÿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè ñòîñîâíî çàáåçïå-
÷åííÿ àïåëÿö³éíîãî îñêàðæåííÿ ð³øåííÿ ñóäó, êð³ì âèïàäê³â, âñòàíîâëå-
íèõ ÷àñòèíîþ ïåðøîþ ñòàòò³ 293 Êîäåêñó, çîêðåìà ïóíêòîì 18 — «ùîäî 
âèäà÷³ äóáë³êàòà âèêîíàâ÷îãî ëèñòà».
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Íåîáõ³äí³ñòü â îô³ö³éíîìó òëóìà÷åíí³ àâòîð êëîïîòàííÿ îá´ðóíòîâóº 
íåîäíîçíà÷í³ñòþ çàñòîñóâàííÿ çàçíà÷åíî¿ íîðìè Êîäåêñó ñóäàìè.

Òàê, óõâàëîþ àïåëÿö³éíîãî ñóäó Äí³ïðîïåòðîâñüêî¿ îáëàñò³ â³ä 6 ëèñòî-
ïàäà 2008 ðîêó ïîíîâëåíî ñòðîê íà àïåëÿö³éíå îñêàðæåííÿ óõâàëè Êðàñ-
íîãâàðä³éñüêîãî ðàéîííîãî ñóäó ì³ñòà Äí³ïðîïåòðîâñüêà â³ä 2 âåðåñíÿ 
2008 ðîêó ïðî â³äìîâó ó âèäà÷³ Çà¿÷åíêó Â.Ã. äóáë³êàòà âèêîíàâ÷îãî ëèñòà. 
²íøîþ óõâàëîþ àïåëÿö³éíîãî ñóäó Äí³ïðîïåòðîâñüêî¿ îáëàñò³ â³ä 3 ÷åðâ-
íÿ 2009 ðîêó, íà ÿêó ïîñèëàºòüñÿ çàÿâíèê, â³äìîâëåíî ó ïðèéíÿòò³ éîãî 
àïåëÿö³éíî¿ ñêàðãè íà óõâàëó Êðàñíîãâàðä³éñüêîãî ðàéîííîãî ñóäó ì³ñòà 
Äí³ïðîïåòðîâñüêà â³ä 8 êâ³òíÿ 2009 ðîêó ïðî â³äìîâó ó âèäà÷³ äóáë³êàòà âè-
êîíàâ÷îãî ëèñòà.

Íà ï³äñòàâ³ íàâåäåíèõ óõâàë àïåëÿö³éíèõ ñóä³â Çà¿÷åíêî Â.Ã. ââàæàº, ùî 
ìàëî ì³ñöå íåîäíîçíà÷íå çàñòîñóâàííÿ íîðìè Êîäåêñó âíàñë³äîê íå÷³òêî-
ãî çàçíà÷åííÿ ó íüîìó ìîæëèâîñò³ àïåëÿö³éíîãî îñêàðæåííÿ óõâàëè ïðî 
â³äìîâó ó âèäà÷³ äóáë³êàòà âèêîíàâ÷îãî ëèñòà.

2. Ñâî¿ ïîçèö³¿ ùîäî ïîðóøåíîãî ó êîíñòèòóö³éíîìó çâåðíåíí³ ïèòàí-
íÿ âèñëîâèëè çàñòóïíèê Ãîëîâè Âåðõîâíîãî Ñóäó Óêðà¿íè, ñóäîâà ïàëàòà 
àïåëÿö³éíîãî ñóäó Çàïîð³çüêî¿ îáëàñò³, ãîëîâà àïåëÿö³éíîãî ñóäó ì³ñòà Êè-
ºâà, ôàõ³âö³ ²íñòèòóòó ìîâîçíàâñòâà ³ì. Î.Î. Ïîòåáí³ Íàö³îíàëüíî¿ àêàäå-
ì³¿ íàóê Óêðà¿íè.

3. Ïðîâåäåí³ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè äîñë³äæåííÿ ìàòåð³àë³â 
ñïðàâè, ñèñòåìíèé àíàë³ç ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè òà ³íøèõ ïðàâî-
âèõ àêò³â äàþòü ìîæëèâ³ñòü çðîáèòè òàê³ âèñíîâêè.

3.1. Çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ ãà-
ðàíò³¿ âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè, ãîëîâíèì 
îáîâ’ÿçêîì ÿêî¿ º óòâåðäæåííÿ ³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè (÷àñ-
òèíà äðóãà ñòàòò³ 3); îðãàíè çàêîíîäàâ÷î¿, âèêîíàâ÷î¿ òà ñóäîâî¿ âëàäè 
çä³éñíþþòü ñâî¿ ïîâíîâàæåííÿ ó âñòàíîâëåíèõ Êîíñòèòóö³ºþ Óêðà¿íè 
ìåæàõ ³ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè (÷àñòèíà äðóãà ñòàòò³ 6); â Óêðà¿í³ 
âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà, çâåðíåííÿ äî ñóäó äëÿ çà-
õèñòó êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà áåçïîñåðåäíüî 
íà ï³äñòàâ³ Êîíñòèòóö³¿ Óêðà¿íè ãàðàíòóºòüñÿ (ñòàòòÿ 8).

Îñíîâíèì Çàêîíîì Óêðà¿íè ïåðåäáà÷åíî, ùî ïðàâà ³ ñâîáîäè ëþäèíè 
³ ãðîìàäÿíèíà çàõèùàþòüñÿ ñóäîì; êîæíîìó ãàðàíòóºòüñÿ ïðàâî íà îñêàð-
æåííÿ â ñóä³ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ïîñàäîâèõ ³ ñëóæáîâèõ îñ³á (÷àñòèíè ïåðøà, 
äðóãà ñòàòò³ 55). Â³äìîâà ñóäó â ïðèéíÿòò³ ïîçîâíèõ çàÿâ, ñêàðã, îôîðìëå-
íèõ â³äïîâ³äíî äî ïðîöåñóàëüíîãî çàêîíó, º ïîðóøåííÿì ïðàâà íà ñóäîâèé 
çàõèñò, ÿêå çà ñòàòòåþ 64 Êîíñòèòóö³¿ Óêðà¿íè íå ìîæå áóòè îáìåæåíå.

Ðåàë³çàö³ÿ ïðàâà îñîáè íà ñóäîâèé çàõèñò çä³éñíþºòüñÿ, çîêðåìà, øëÿ-
õîì îñêàðæåííÿ ñóäîâèõ ð³øåíü ó ñóäàõ àïåëÿö³éíî¿ ³íñòàíö³¿, îñê³ëüêè 
ïåðåãëÿä òàêèõ ð³øåíü â àïåëÿö³éíîìó ïîðÿäêó ãàðàíòóº â³äíîâëåííÿ ïî-
ðóøåíèõ ïðàâ ³ îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà. 
Çà ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè «ïðàâîñóääÿ çà 
ñâîºþ ñóòòþ âèçíàºòüñÿ òàêèì ëèøå çà óìîâè, ùî âîíî â³äïîâ³äàº âèìî-
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ãàì ñïðàâåäëèâîñò³ ³ çàáåçïå÷óº åôåêòèâíå ïîíîâëåííÿ â ïðàâàõ» (àáçàö 
äåñÿòèé ïóíêòó 9 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 30 ñ³÷íÿ 2003 ðîêó 
¹3-ðï/2003).

Îòæå, ïðàâî íà àïåëÿö³éíå îñêàðæåííÿ ñóäîâèõ ð³øåíü â êîíòåêñò³ ïî-
ëîæåíü ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 55, ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 
Êîíñòèòóö³¿ Óêðà¿íè º ñêëàäîâîþ ïðàâà êîæíîãî íà çâåðíåííÿ äî ñóäó.

3.2. Îäí³ºþ ç îñíîâíèõ çàñàä ñóäî÷èíñòâà º çàáåçïå÷åííÿ àïåëÿö³éíîãî 
îñêàðæåííÿ ð³øåííÿ ñóäó, êð³ì âèïàäê³â, âñòàíîâëåíèõ çàêîíîì (ïóíêò 8 
÷àñòèíè òðåòüî¿ ñòàòò³ 129 Îñíîâíîãî Çàêîíó Óêðà¿íè), ùî ïåðåäáà÷àº 
ìîæëèâ³ñòü ïåðåâ³ðêè â àïåëÿö³éíîìó ïîðÿäêó ñóäîâèõ ð³øåíü. Öå êîí-
ñòèòóö³éíå ïîëîæåííÿ ðåàë³çîâàíî â ãëàâ³ 1 ðîçä³ëó V Êîäåêñó, â ÿê³é âðå-
ãóëüîâàíî ïèòàííÿ àïåëÿö³éíîãî îñêàðæåííÿ ñóäîâèõ ð³øåíü ³ óõâàë. Çî-
êðåìà, ó ñòàòò³ 293 Êîäåêñó íàâåäåíî ïåðåë³ê óõâàë ñóäó ïåðøî¿ ³íñòàíö³¿, 
ùî ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó îêðåìî â³ä ð³øåííÿ 
ñóäó, ÿêèé íå º âè÷åðïíèì. Ó ïóíêò³ 18 ÷àñòèíè ïåðøî¿ ö³º¿ ñòàòò³ Êîäåêñó 
âèçíà÷åíî ìîæëèâ³ñòü àïåëÿö³éíîãî îñêàðæåííÿ óõâàë ñóäó ùîäî âèäà÷³ 
äóáë³êàòà âèêîíàâ÷îãî ëèñòà.

Ðîçãëÿäàþ÷è ïîëîæåííÿ ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòó-
ö³¿ Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî àïåëÿö³é-
íå îñêàðæåííÿ ñóäîâîãî ð³øåííÿ ìîæëèâå ó âñ³õ âèïàäêàõ, êð³ì òèõ, êîëè 
çàêîí ì³ñòèòü çàáîðîíó íà òàêå îñêàðæåííÿ.

Âèõîäÿ÷è ³ç ñèñòåìíîãî àíàë³çó ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 293 Êîäåêñó óõâàëè ïðî â³äìîâó ó âèäà÷³ äóáë³êàòà âèêîíàâ÷îãî ëèñ-
òà ï³äëÿãàþòü àïåëÿö³éíîìó îñêàðæåííþ. Â³äñóòí³ñòü òàêî¿ ìîæëèâîñò³ 
ìîæå ïðèçâåñòè äî ïîðóøåííÿ êîíñòèòóö³éíî¿ çàñàäè ñóäî÷èíñòâà — ð³â-
íîñò³ óñ³õ ó÷àñíèê³â ñóäîâîãî ïðîöåñó ïåðåä çàêîíîì ³ ñóäîì (ïóíêò 2 ÷àñ-
òèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè).

Â³äïîâ³äíî äî ÷àñòèíè ïåðøî¿ ñòàòò³ 370 Êîäåêñó ó ðàç³ âòðàòè âèêîíàâ-
÷îãî äîêóìåíòà ñóä, ÿêèé âèäàâ âèêîíàâ÷èé ëèñò, çà íàñë³äêàìè ðîçãëÿäó 
çàÿâè ñòÿãóâà÷à àáî ïîäàííÿ äåðæàâíîãî âèêîíàâöÿ ó ñóäîâîìó çàñ³äàíí³ 
ìàº ïðàâî ïîñòàíîâèòè óõâàëó ïðî âèäà÷ó äóáë³êàòà âèêîíàâ÷îãî ëèñòà çà-
ì³ñòü âòðà÷åíîãî îðèã³íàëó. Íåçâàæàþ÷è íà òå, ùî çàÿâà ïðî âèäà÷ó äó-
áë³êàòà âèêîíàâ÷îãî ëèñòà ðîçãëÿäàºòüñÿ ó ñóäîâîìó çàñ³äàíí³ ç âèêëèêîì 
ñòîð³í (÷àñòèíà äðóãà ñòàòò³ 370 Êîäåêñó), íàéá³ëüø çà³íòåðåñîâàíîþ îñî-
áîþ ó ðåçóëüòàòàõ öüîãî ïðîâàäæåííÿ º çàÿâíèê. Ñàìå òîìó ïîçáàâëåííÿ 
éîãî ïðàâà îñêàðæèòè â³äìîâó ó âèäà÷³ äóáë³êàòà âèêîíàâ÷îãî ëèñòà ñïðè-
÷èíèëî á ïîðóøåííÿ çàêîííèõ ïðàâ òà ³íòåðåñ³â, ðàí³øå çàõèùåíèõ ñóäîì. 
Íåîá´ðóíòîâàíà â³äìîâà ó âèäà÷³ äóáë³êàòà âèêîíàâ÷îãî ëèñòà ôàêòè÷íî 
óíåìîæëèâëþº âèêîíàííÿ ïðèéíÿòîãî ñóäîâîãî ð³øåííÿ, ÿêå íàáðàëî çà-
êîííî¿ ñèëè.

Çã³äíî ç ÷àñòèíîþ äðóãîþ ñòàòò³ 293 Êîäåêñó çàïåðå÷åííÿ íà óõâàëè, 
ÿê³ íå ï³äëÿãàþòü îñêàðæåííþ îêðåìî â³ä ð³øåííÿ ñóäó, âêëþ÷àþòüñÿ äî 
àïåëÿö³éíî¿ ñêàðãè íà ð³øåííÿ ñóäó. Öå ïîëîæåííÿ ñë³ä ðîçóì³òè òàê, ùî 
áóäü-ÿêà óõâàëà ñóäó ï³äëÿãàº ïåðåãëÿäó â àïåëÿö³éíîìó ïîðÿäêó ñàìîñò³é-
íî àáî ðàçîì ç ð³øåííÿì ñóäó. Îäíàê îñîáëèâ³ñòü óõâàëè ïðî â³äìîâó ó âè-
äà÷³ äóáë³êàòà âèêîíàâ÷îãî ëèñòà ïîëÿãàº â òîìó, ùî âîíà ïðèéìàºòüñÿ íà 
ñòàä³¿ âèêîíàííÿ ñóäîâîãî ð³øåííÿ ³ îñêàðæèòè ¿¿ îäíî÷àñíî ç îñêàðæåí-
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íÿì ð³øåííÿ ñóäó íåìîæëèâî, òîìó öÿ óõâàëà ìîæå áóòè îñêàðæåíà ëèøå 
ñàìîñò³éíî.

Ïðè òëóìà÷åíí³ ïóíêòó 18 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Êîäåêñó Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî âèäà÷à äóáë³êàòà âèêîíàâ÷îãî 
ëèñòà âêëþ÷àº â ñåáå ÿê âèäà÷ó, òàê ³ â³äìîâó ó éîãî âèäà÷³, îñê³ëüêè ö³ 
ïîíÿòòÿ âçàºìîïîâ’ÿçàí³ ³ ñòîñóþòüñÿ îäíîãî é òîãî æ âèêîíàâ÷îãî äîêó-
ìåíòà, ÿêèé º òîòîæíèì çà çì³ñòîì ³ þðèäè÷íîþ ñèëîþ ç îðèã³íàëîì òà 
ïîðîäæóº îäíàêîâ³ ïðàâîâ³ íàñë³äêè. Ñóäîâèé ïîðÿäîê âèäà÷³ äóáë³êàòà òà 
àïåëÿö³éíå îñêàðæåííÿ óõâàëè ñóäó ïðî âèäà÷ó àáî â³äìîâó â éîãî âèäà÷³ 
º ãàðàíò³ºþ ïðàâà êîæíîãî íà ñóäîâèé çàõèñò, ñòàá³ëüíîñò³ òà çàêîííîñò³ ó 
âèêîíàíí³ ñóäîâèõ ð³øåíü.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ïîëîæåííÿ ïóíêòó 8 ÷àñòèíè 
òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè ñòîñîâíî çàáåçïå÷åííÿ àïåëÿö³é-
íîãî îñêàðæåííÿ ð³øåííÿ ñóäó, êð³ì âèïàäê³â, âèçíà÷åíèõ çàêîíîì, ñë³ä 
ðîçóì³òè òàê, ùî ó öèâ³ëüíîìó ïðîöåñ³ àïåëÿö³éíîìó îñêàðæåííþ ï³äëÿ-
ãàþòü óõâàëè çà âèíÿòêîì âèïàäê³â, êîëè òàêå îñêàðæåííÿ çàáîðîíåíî çà-
êîíîì.

Îòæå, ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Êîäåêñó ó 
âçàºìîçâ’ÿçêó ç ïîëîæåííÿì ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòè-
òóö³¿ Óêðà¿íè íåîáõ³äíî ðîçóì³òè ÿê òàêå, ùî ïåðåäáà÷àº ïðàâî îñêàðæó-
âàòè îêðåìî â³ä ð³øåííÿ ñóäó â àïåëÿö³éíîìó ïîðÿäêó óõâàëó ñóäó ïåðøî¿ 
³íñòàíö³¿ ÿê ïðî âèäà÷ó, òàê ³ ïðî â³äìîâó ó âèäà÷³ äóáë³êàòà âèêîíàâ÷îãî 
ëèñòà.

Âèõîäÿ÷è ç íàâåäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 13, 42, 51, 67, 69, 94 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî çâåðíåííÿ ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ñòîñîâíî 
ìîæëèâîñò³ àïåëÿö³éíîãî îñêàðæåííÿ óõâàëè ñóäó ùîäî âèäà÷³ äóáë³êàòà 
âèêîíàâ÷îãî ëèñòà ó âçàºìîçâ’ÿçêó ç ïîëîæåííÿì ïóíêòó 8 ÷àñòèíè òðåòüî¿ 
ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè íåîáõ³äíî ðîçóì³òè ÿê òàêå, ùî ïåðåäáà÷àº 
ïðàâî îñêàðæóâàòè îêðåìî â³ä ð³øåííÿ ñóäó â àïåëÿö³éíîìó ïîðÿäêó óõâà-
ëó ñóäó ïåðøî¿ ³íñòàíö³¿ ÿê ïðî âèäà÷ó äóáë³êàòà âèêîíàâ÷îãî ëèñòà, òàê ³ 
ïðî â³äìîâó ó éîãî âèäà÷³.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèÿ ïóíêòà 18
÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû

âî âçàèìîñâÿçè ñî ñòàòüåé 129 Êîíñòèòóöèè Óêðàèíû
ïî êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíèíà Çàè÷åíêî Âëàäèìèðà Ãåîðãèåâè÷à 

(îá àïåëëÿöèîííîì îáæàëîâàíèè îïðåäåëåíèé ñóäà)

г.  К и е в Äåëî ¹1-7/2010
27 января 2010 года
№3-рп/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à — äîêëàä÷èêà, Âäî-
âè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ-
÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâ-
ñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà 
Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî 
Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íè-
êîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèÿ ïóíêòà 18 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññó-
àëüíîãî êîäåêñà Óêðàèíû âî âçàèìîñâÿçè ñî ñòàòüåé 129 Êîíñòèòóöèè 
Óêðàèíû ïî êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíèíà Çàè÷åíêî Âëàäè-
ìèðà Ãåîðãèåâè÷à.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå ãðàæäàíèíà Çàè÷åíêî Âëàäèìèðà Ãåîðãèåâè÷à.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå íåîäíîçíà÷íîãî 
ïðèìåíåíèÿ ïîëîæåíèÿ ïóíêòà 18 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî 
ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû (äàëåå — Êîäåêñ).

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Áðûíöåâà Â.Ä. è èçó÷èâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ãðàæäàíèí Çàè÷åíêî Âëàäèìèð Ãåîðãèåâè÷ ïðîñèò äàòü îôèöèàëü-
íîå òîëêîâàíèå ïîëîæåíèÿ ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû îá îáåñ-
ïå÷åíèè àïåëëÿöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, êðîìå ñëó÷àåâ, 
óñòàíîâëåííûõ ÷àñòüþ ïåðâîé ñòàòüè 293 Êîäåêñà, â ÷àñòíîñòè ïóíê-
òîì 18 — «îòíîñèòåëüíî âûäà÷è äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà».
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Íåîáõîäèìîñòü â îôèöèàëüíîì òîëêîâàíèè àâòîð õîäàòàéñòâà îáîñ-
íîâûâàåò íåîäíîçíà÷íîñòüþ ïðèìåíåíèÿ óêàçàííîé íîðìû Êîäåêñà ñó-
äàìè.

Òàê, îïðåäåëåíèåì àïåëëÿöèîííîãî ñóäà Äíåïðîïåòðîâñêîé îáëàñòè 
îò 6 íîÿáðÿ 2008 ãîäà âîçîáíîâëåí ñðîê íà àïåëëÿöèîííîå îáæàëîâàíèå 
îïðåäåëåíèÿ Êðàñíîãâàðäåéñêîãî ðàéîííîãî ñóäà ãîðîäà Äíåïðîïåò-
ðîâñêà îò 2 ñåíòÿáðÿ 2008 ãîäà îá îòêàçå â âûäà÷å Çàè÷åíêî Â.Ã. äóáëè-
êàòà èñïîëíèòåëüíîãî ëèñòà. Äðóãèì îïðåäåëåíèåì àïåëëÿöèîííîãî ñóäà 
Äíåïðîïåòðîâñêîé îáëàñòè îò 3 èþíÿ 2009 ãîäà, íà êîòîðîå ññûëàåòñÿ çà-
ÿâèòåëü, îòêàçàíî â ïðèíÿòèè åãî àïåëëÿöèîííîé æàëîáû íà îïðåäåëåíèå 
Êðàñíîãâàðäåéñêîãî ðàéîííîãî ñóäà ãîðîäà Äíåïðîïåòðîâñêà îò 8 àïðåëÿ 
2009 ãîäà îá îòêàçå â âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà.

Íà îñíîâàíèè óêàçàííûõ îïðåäåëåíèé àïåëëÿöèîííûõ ñóäîâ Çàè÷åí-
êî Â.Ã. ñ÷èòàåò, ÷òî èìåëî ìåñòî íåîäíîçíà÷íîå ïðèìåíåíèå íîðìû Êî-
äåêñà âñëåäñòâèå íå÷åòêîãî óêàçàíèÿ â íåì âîçìîæíîñòè àïåëëÿöèîííîãî 
îáæàëîâàíèÿ îïðåäåëåíèÿ îá îòêàçå â âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî 
ëèñòà.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïîäíÿòîãî â êîíñòèòóöèîííîì îáðà-
ùåíèè âîïðîñà èçëîæèëè çàìåñòèòåëü Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñóäà 
Óêðàèíû, ñóäåáíàÿ ïàëàòà àïåëëÿöèîííîãî ñóäà Çàïîðîæñêîé îáëàñòè, 
ïðåäñåäàòåëü àïåëëÿöèîííîãî ñóäà ãîðîäà Êèåâà, ñïåöèàëèñòû Èíñòèòóòà 
ÿçûêîâåäåíèÿ èì. À.À. Ïîòåáíè Íàöèîíàëüíîé àêàäåìèè íàóê Óêðàèíû.

3. Ïðîâåäåííûå Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû èññëåäîâàíèÿ ìà-
òåðèàëîâ äåëà, ñèñòåìíûé àíàëèç ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû è 
äðóãèõ ïðàâîâûõ àêòîâ äàþò âîçìîæíîñòü ñäåëàòü ñëåäóþùèå âûâîäû.

3.1. Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ïðàâà è ñâîáîäû ÷åëîâåêà è èõ ãà-
ðàíòèè îïðåäåëÿþò ñîäåðæàíèå è íàïðàâëåííîñòü äåÿòåëüíîñòè ãîñóäàðñ-
òâà, ãëàâíîé îáÿçàííîñòüþ êîòîðîãî ÿâëÿþòñÿ óòâåðæäåíèå è îáåñïå÷åíèå 
ïðàâ è ñâîáîä ÷åëîâåêà (÷àñòü âòîðàÿ ñòàòüè 3); îðãàíû çàêîíîäàòåëüíîé, 
èñïîëíèòåëüíîé è ñóäåáíîé âëàñòè îñóùåñòâëÿþò ñâîè ïîëíîìî÷èÿ â 
óñòà íîâëåííûõ Êîíñòèòóöèåé Óêðàèíû ïðåäåëàõ è â ñîîòâåòñòâèè ñ çàêî-
íàìè Óêðàèíû (÷àñòü âòîðàÿ ñòàòüè 6); â Óêðàèíå ïðèçíàåòñÿ è äåéñòâóåò 
ïðèíöèï âåðõîâåíñòâà ïðàâà, îáðàùåíèå â ñóä äëÿ çàùèòû êîíñòèòóöèîí-
íûõ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà íåïîñðåäñòâåííî íà îñíîâàíèè 
Êîíñòèòóöèè Óêðàèíû ãàðàíòèðóåòñÿ (ñòàòüÿ 8).

Îñíîâíûì Çàêîíîì Óêðàèíû ïðåäóñìîòðåíî, ÷òî ïðàâà è ñâîáîäû ÷å-
ëîâåêà è ãðàæäàíèíà çàùèùàþòñÿ ñóäîì; êàæäîìó ãàðàíòèðóåòñÿ ïðàâî 
íà îáæàëîâàíèå â ñóäå ðåøåíèé, äåéñòâèé èëè áåçäåéñòâèÿ îðãàíîâ ãîñó-
äàðñòâåííîé âëàñòè, îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, äîëæíîñòíûõ è 
ñëóæåáíûõ ëèö (÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 55). Îòêàç ñóäà â ïðèíÿòèè 
èñêîâûõ çàÿâëåíèé, æàëîá, îôîðìëåííûõ â ñîîòâåòñòâèè ñ ïðîöåññóàëü-
íûì çàêîíîì, ÿâëÿåòñÿ íàðóøåíèåì ïðàâà íà ñóäåáíóþ çàùèòó, êîòîðîå 
ñîãëàñíî ñòàòüå 64 Êîíñòèòóöèè Óêðàèíû íå ìîæåò áûòü îãðàíè÷åíî.

Ðåàëèçàöèÿ ïðàâà ëèöà íà ñóäåáíóþ çàùèòó îñóùåñòâëÿåòñÿ, â ÷àñòíîñòè, 
ïóòåì îáæàëîâàíèÿ ñóäåáíûõ ðåøåíèé â ñóäàõ àïåëëÿöèîííîé èíñòàíöèè, 
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ïîñêîëüêó ïåðåñìîòð òàêèõ ðåøåíèé â àïåëëÿöèîííîì ïîðÿäêå ãàðàíòèðóåò 
âîññòàíîâëåíèå íàðóøåííûõ ïðàâ è îõðàíÿåìûõ çàêîíîì èíòåðåñîâ ÷åëî-
âåêà è ãðàæäàíèíà. Ñîãëàñíî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà 
Óêðàè íû «ïðàâîñóäèå ïî ñâîåé ñóòè ïðèçíàåòñÿ òàêèì òîëüêî ïðè óñëîâèè, 
÷òî îíî îòâå÷àåò òðåáîâàíèÿì ñïðàâåäëèâîñòè è îáåñïå÷èâàåò ýôôåêòèâ-
íîå âîññòàíîâëåíèå â ïðàâàõ» (àáçàö äåñÿòûé ïóíêòà 9 ìîòèâèðîâî÷íîé 
÷àñòè Ðåøåíèÿ îò 30 ÿíâàðÿ 2003 ãîäà ¹3-ðï/2003).

Ñëåäîâàòåëüíî, ïðàâî íà àïåëëÿöèîííîå îáæàëîâàíèå ñóäåáíûõ ðå-
øåíèé â êîíòåêñòå ïîëîæåíèé ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 55, ïóíêòà 8 
÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû ÿâëÿåòñÿ ñîñòàâëÿþùåé 
ïðàâà êàæäîãî íà îáðàùåíèå â ñóä.

3.2. Îäíèì èç îñíîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà ÿâëÿåòñÿ îáåñ-
ïå÷åíèå àïåëëÿöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, êðîìå ñëó÷àåâ, óñòà-
íîâëåííûõ çàêîíîì (ïóíêò 8 ÷àñòè òðåòüåé ñòàòüè 129 Îñíîâíîãî Çàêîíà 
Óêðàèíû), ÷òî ïðåäóñìàòðèâàåò âîçìîæíîñòü ïðîâåðêè â àïåëëÿöèîííîì 
ïîðÿäêå ñóäåáíûõ ðåøåíèé. Äàííîå êîíñòèòóöèîííîå ïîëîæåíèå ðåàëè-
çîâàíî â ãëàâå 1 ðàçäåëà V Êîäåêñà, â êîòîðîé óðåãóëèðîâàí âîïðîñ àïåë-
ëÿöèîííîãî îáæàëîâàíèÿ ñóäåáíûõ ðåøåíèé è îïðåäåëåíèé. Â ÷àñòíîñòè, 
â ñòàòüå 293 Êîäåêñà ïðèâåäåí ïåðå÷åíü îïðåäåëåíèé ñóäà ïåðâîé èíñòàí-
öèè, êîòîðûå ìîãóò áûòü îáæàëîâàíû â àïåëëÿöèîííîì ïîðÿäêå îòäåëüíî 
îò ðåøåíèÿ ñóäà, êîòîðûé íå ÿâëÿåòñÿ èñ÷åðïûâàþùèì. Â ïóíêòå 18 ÷àñòè 
ïåðâîé äàííîé ñòàòüè Êîäåêñà îïðåäåëåíà âîçìîæíîñòü àïåëëÿöèîííîãî 
îáæàëîâàíèÿ îïðåäåëåíèé ñóäà îòíîñèòåëüíî âûäà÷è äóáëèêàòà èñïîëíè-
òåëüíîãî ëèñòà.

Ðàññìàòðèâàÿ ïîëîæåíèå ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòè-
òóöèè Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âûâîäó, ÷òî 
àïåëëÿöèîííîå îáæàëîâàíèå ñóäåáíîãî ðåøåíèÿ âîçìîæíî âî âñåõ ñëó÷à-
ÿõ, êðîìå òåõ, êîãäà çàêîí ñîäåðæèò çàïðåò íà òàêîå îáæàëîâàíèå.

Èñõîäÿ èç ñèñòåìíîãî àíàëèçà ïîëîæåíèÿ ïóíêòà 18 ÷àñòè ïåðâîé ñòà-
òüè 293 Êîäåêñà îïðåäåëåíèÿ îá îòêàçå â âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî 
ëèñòà ïîäëåæàò àïåëëÿöèîííîìó îáæàëîâàíèþ. Îòñóòñòâèå òàêîé âîçìîæ-
íîñòè ìîæåò ïðèâåñòè ê íàðóøåíèþ êîíñòèòóöèîííîé îñíîâû ñóäîïðî-
èçâîäñòâà — ðàâåíñòâà âñåõ ó÷àñòíèêîâ ñóäåáíîãî ïðîöåññà ïåðåä çàêîíîì 
è ñóäîì (ïóíêò 2 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû).

Â ñîîòâåòñòâèè ñ ÷àñòüþ ïåðâîé ñòàòüè 370 Êîäåêñà â ñëó÷àå ïîòåðè èñ-
ïîëíèòåëüíîãî äîêóìåíòà ñóä, âûäàâøèé èñïîëíèòåëüíûé ëèñò, ïî ðåçóëü-
òàòàì ðàññìîòðåíèÿ çàÿâëåíèÿ âçûñêàòåëÿ èëè ïðåäñòàâëåíèÿ ãîñóäàðñòâåí-
íîãî èñïîëíèòåëÿ â ñóäåáíîì çàñåäàíèè èìååò ïðàâî âûíåñòè îïðåäåëåíèå 
î âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà âìåñòî óòðà÷åííîãî îðèãèíàëà. 
Íåñìîòðÿ íà òî, ÷òî çàÿâëåíèå î âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñ-
òà ðàññìàòðèâàåòñÿ â ñóäåáíîì çàñåäàíèè ñ âûçîâîì ñòîðîí (÷àñòü âòîðàÿ 
ñòàòüè 370 Êîäåêñà), íàèáîëåå çàèíòåðåñîâàííûì ëèöîì â ðåçóëüòàòàõ ýòî-
ãî ïðîèçâîäñòâà ÿâëÿåòñÿ çàÿâèòåëü. Èìåííî ïîýòîìó ëèøåíèå åãî ïðàâà 
îáæàëîâàòü îòêàç â âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà ïîâëåêëî áû 
íàðóøåíèå çàêîííûõ ïðàâ è èíòåðåñîâ, ðàíåå çàùèùåííûõ ñóäîì. Íåîáîñ-
íîâàííûé îòêàç â âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà ôàêòè÷åñêè 
äåëàåò íåâîçìîæíûì èñïîëíåíèå ïðèíÿòîãî ñóäåáíîãî ðåøåíèÿ, âñòóïèâ-
øåãî â çàêîííóþ ñèëó. 
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Ñîãëàñíî ÷àñòè âòîðîé ñòàòüè 293 Êîäåêñà âîçðàæåíèÿ íà îïðåäåëåíèÿ, 
íå ïîäëåæàùèå îáæàëîâàíèþ îòäåëüíî îò ðåøåíèÿ ñóäà, âêëþ÷àþòñÿ â àïåë-
ëÿöèîííóþ æàëîáó íà ðåøåíèå ñóäà. Äàííîå ïîëîæåíèå ñëåäóåò ïîíèìàòü 
êàê òî, ÷òî ëþáîå îïðåäåëåíèå ñóäà ïîäëåæèò ïåðåñìîòðó â àïåëëÿöèîííîì 
ïîðÿäêå ñàìîñòîÿòåëüíî èëè âìåñòå ñ ðåøåíèåì ñóäà. Îäíàêî îñîáåííîñòü 
îïðåäåëåíèÿ îá îòêàçå â âûäà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà çàêëþ÷à-
åòñÿ â òîì, ÷òî îíî ïðèíèìàåòñÿ íà ñòàäèè èñïîëíåíèÿ ñóäåáíîãî ðåøåíèÿ 
è îáæàëîâàòü åãî îäíîâðåìåííî ñ îáæàëîâàíèåì ðåøåíèÿ ñóäà íåâîçìîæíî, 
ïîýòîìó ýòî îïðåäåëåíèå ìîæåò áûòü îáæàëîâàíî ëèøü ñàìîñòîÿòåëüíî.

Ïðè òîëêîâàíèè ïóíêòà 18 ÷àñòè ïåðâîé ñòàòüè 293 Êîäåêñà Êîíñòèòó-
öèîííûé Ñóä Óêðàèíû èñõîäèò èç òîãî, ÷òî âûäà÷à äóáëèêàòà èñïîëíèòåëü-
íîãî ëèñòà âêëþ÷àåò â ñåáÿ êàê âûäà÷ó, òàê è îòêàç â åãî âûäà÷å, ïîñêîëüêó 
ýòè ïîíÿòèÿ âçàèìîñâÿçàíû è êàñàþòñÿ îäíîãî è òîãî æå èñïîëíèòåëüíîãî 
äîêóìåíòà, êîòîðûé ÿâëÿåòñÿ òîæäåñòâåííûì ïî ñìûñëó è þðèäè÷åñêîé ñèëå 
ñ îðèãèíàëîì è ïîðîæäàåò îäèíàêîâûå ïðàâîâûå ñëåäñòâèÿ. Ñóäåáíûé ïîðÿ-
äîê âûäà÷è äóáëèêàòà è àïåëëÿöèîííîå îáæàëîâàíèå îïðåäåëåíèÿ ñóäà î âû-
äà÷å èëè îòêàçå â åãî âûäà÷å ÿâëÿåòñÿ ãàðàíòèåé ïðàâà êàæäîãî íà ñóäåáíóþ 
çàùèòó, ñòàáèëüíîñòè è çàêîííîñòè â èñïîëíåíèè ñóäåáíûõ ðåøåíèé.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ïîëîæåíèå ïóíêòà 8 ÷àñ-
òè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû îá îáåñïå÷åíèè àïåëëÿöèîí-
íîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, êðîìå ñëó÷àåâ, îïðåäåëåííûõ çàêîíîì, 
ñëåäóåò ïîíèìàòü êàê òî, ÷òî â ãðàæäàíñêîì ïðîöåññå àïåëëÿöèîííîìó îá-
æàëîâàíèþ ïîäëåæàò îïðåäåëåíèÿ, çà èñêëþ÷åíèåì ñëó÷àåâ, êîãäà òàêîå 
îáæàëîâàíèå çàïðåùåíî çàêîíîì.

Ñëåäîâàòåëüíî, ïîëîæåíèå ïóíêòà 18 ÷àñòè ïåðâîé ñòàòüè 293 Êîäåêñà 
âî âçàèìîñâÿçè ñ ïîëîæåíèåì ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòó-
öèè Óêðàèíû íåîáõîäèìî ïîíèìàòü êàê ïðåäóñìàòðèâàþùåå ïðàâî îáæà-
ëîâàòü îòäåëüíî îò ðåøåíèÿ ñóäà â àïåëëÿöèîííîì ïîðÿäêå îïðåäåëåíèå 
ñóäà ïåðâîé èíñòàíöèè êàê î âûäà÷å, òàê è îá îòêàçå â âûäà÷å äóáëèêàòà 
èñïîëíèòåëüíîãî ëèñòà.

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñ-
òèòóöèè Óêðàèíû, ñòàòüÿìè 13, 42, 51, 67, 69, 94 Çàêîíà Óêðàèíû «Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèå ïóíêòà 18 ÷àñòè 
ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû î âîç-
ìîæíîñòè àïåëëÿöèîííîãî îáæàëîâàíèÿ îïðåäåëåíèÿ ñóäà îòíîñèòåëüíî 
âûäà÷è äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà âî âçàèìîñâÿçè ñ ïîëîæåíèåì 
ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû ñëåäóåò ïîíè-
ìàòü êàê ïðåäóñìàòðèâàþùåå ïðàâî îáæàëîâàòü îòäåëüíî îò ðåøåíèÿ ñóäà 
â àïåëëÿöèîííîì ïîðÿäêå îïðåäåëåíèå ñóäà ïåðâîé èíñòàíöèè êàê î âû-
äà÷å äóáëèêàòà èñïîëíèòåëüíîãî ëèñòà, òàê è îá îòêàçå â åãî âûäà÷å.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

97

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.3-rp/2010 
dated January 27, 2010 in the case upon the constitutional appeal of citizen Volodymyr 
Heorhiyovych Zaichenko concerning the official interpretation of Article 293.1.18 
of the Code on Civil Procedure of Ukraine in conjunction with Article 129 of the 
Constitution of Ukraine (case on appeals against court rulings)

Citizen Volodymyr Heorhiyovych Zaichenko applied for the official interpretation 
of Article 129 of the Constitution in the context of ensuring that a court decision may 
be challenged by an appeal, except for instances established by Article 293.1.18.

According to the Constitution, human rights and freedoms and their guarantees 
determine the essence and orientation of the activity of the State whose main duty is 
to affirm and ensure human rights and freedoms (Article 3.2); bodies of legislative, 
executive and judicial power perform their duties within the limits established by the 
Constitution and in accordance with laws (Article 6.2); the principle of the rule of 
law is recognised and effective in Ukraine (Article 8.1); appeal to the court in defence 
of the constitutional rights and freedoms of the individual and citizen directly on the 
grounds of the Constitution is guaranteed (Article 8.3).

The Fundamental Law provides that rights and freedoms of the individual and 
citizen are protected by court; everyone’s right to challenge in court the decisions, 
actions or omission of bodies of state power, bodies of local self-government, 
officers and officials is guaranteed (Articles 55.1 and 55.2). Refusal by a court 
to receive claims filed in accordance with the procedural law is considered to 
constitute a violation of the right to judicial remedy which in view of Article 64 of 
the Constitution shall not be restricted.

The individual’s right to judicial protection is realised inter alia by means of 
challenging court decisions in the court of appeal due to the fact that appellate review 
of such decisions guarantees the restoration of the rights of the individual and citizen 
which were violated. According to the case law of the Constitutional Court «justice, in 
its essence, can be recognised as such only if it meets the requirements of rightfulness 
and provides for effective redress» (Decision No.3-rp/2003 dated January 30, 2003, 
paragraph 9, the tenth clause).

Thus, everyone’s right to challenge court decisions by appeal in the context of 
Articles 55.1, 55.2 and 129.3.8 of the Constitution is a component of everyone’s 
right to judicial remedy.

One of the principles of judiciary is ensuring that a court decision may be 
challenged by appeal, which is followed by review of an appellate court, except 
for instances established by law (Article 129.3.8 of the Fundamental Law). This 
constitutional provision is realised in Section 1, Chapter V of the Code which 
regulates issues of challenging court decisions and court rulings by appeal. In 
particular, Article 293 of the Code enlists rulings of a court of first instance that 
can be challenged by appeal independently of a court decision. The list provided 
therein is not exhaustive. Article 293.1.18 of the Code allows for appeal against 
court rulings on issuance of a duplicate of a writ of execution.
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Examining Article 129.3.8 of the Constitution, the Constitutional Court 
reaches conclusion that challenging a court decision by appeal is allowed in all 
instances except when law prohibits such challenging.

On the basis of systemic analysis of Article 293.1.18 of the Code, ruling on 
refusal of issuance of a duplicate of a writ of execution are subject to challenging 
by appeal. The absence of this possibility may lead to the violation of the 
constitutional principle of judiciary — equality of all parties to judicial proceedings 
before law and court (Article 129.3.2 of the Constitution).

Pursuant to Article 370.1 of the Code, in case of loss of a writ of execution the 
court which issued the writ, depending upon the outcome of consideration of an 
application of a beneficiary to the execution or a submission by a state executor 
in a court session, may adopt a ruling to issue a duplicate of a writ of execution to 
replace the lost original. Even though an application for issuance of a duplicate of 
writ of execution is considered in a court session for which parties are summoned 
(Article 370.2 of the Code), the person interested most in the outcome of these 
proceedings is an applicant. That is why denying his or her right to challenge 
the refusal of issuance of a writ of execution would cause infringement of his 
lawful rights and interests previously protected by a court. Unreasonable refusal 
of issuance of a duplicate of a writ of execution de facto prevents the execution of 
a court decision which entered into legal force.

In accordance with Article 293.2 of the Code objections to rulings which are not 
subject to challenging independently a court decision shall be included into an appeal 
against a court decision. This provision shall be understood as allowing for every court 
ruling to be challenged by appeal either independently or conjointly with a court 
decision. However, the specific feature of a ruling on refusal of issuance of a duplicate 
of a writ of execution is that it is adopted at the stage of execution of a court decision 
and therefore it can not be challenged conjointly with a court decision. Consequently 
such a ruling can be challenged only independently.

Construing Article 293.1.18 of the Code, the Constitutional Court takes into 
consideration that its wording (literally the phrase «issuance of a duplicate of 
a writ of execution») implies not only issuance but also refusal of issuance of a 
writ of execution. This conclusion is based on the fact that these two notions are 
interconnected and relate to the same writ of execution which is identical to the 
original one and leads to the same legal consequences. Judicial procedure for 
issuance of a duplicate and challenging a court ruling on issuance or refusal of 
issuance of a duplicate of a writ of execution by appeal is a guarantee of everyone’s 
right to judicial remedy, stability and legality in the execution of court decisions.

The Constitutional Court considers that Article 129.3.8 of the Constitution in 
the context of ensuring that a court decision may be challenged by appeal except for 
instances established by law is to be understood that rulings in civil process are subject 
to challenging by appeal except in cases when such challenging is prohibited by law.

Thus, the Constitutional Court of Ukraine held that in the aspect of constitutional 
appeal, Article 293.1.8 of the Code on Civil Procedure of Ukraine allowing for a 
court ruling on the issuance of a duplicate of a writ of execution to be challenged by 
appeal in conjunction with Article 129.3.8 of the Constitution shall be understood as 
providing for the right to bring, independently of a court decision, appeals against a 
ruling of a court of first instance concerning both issuance and refusal of issuance of a 
duplicate of a writ of execution. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 52 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
«Ïðî âíåñåííÿ çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä»

м.  К и ї в Ñïðàâà ¹1-11/2010
2 лютого 2010 року
№4-рп/2010 

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, äîïîâ³äà÷à, Áàóë³íà 
Þð³ÿ Âàñèëüîâè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåî-
í³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, 
Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, 
Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà 
Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñè-
ë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòå-
öþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòî-
ðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 52 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè 
(êîíñòèòóö³éíîñò³) Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî âíåñåííÿ 
çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä» â³ä 30 âåðåñíÿ 
2009 ðîêó ¹1033 (Îô³ö³éíèé â³ñíèê Óêðà¿íè, 2009 ð., ¹75, ñò.2569).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòÿìè 39, 40 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàííÿ 52 íà-
ðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòò³ 71 Çàêîíó Óêðà¿-
íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà 
êîíñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü Ïîñòàíîâè Êàá³íåòó Ì³-
í³ñòð³â Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é 
íàâ÷àëüíèé çàêëàä» â³ä 30 âåðåñíÿ 2009 ðîêó ¹1033.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ñòðèæàêà À.À. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 52 íàðîäíèõ äåïóòà-
òè Óêðà¿íè — ïîðóøèâ ïèòàííÿ ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè 
(êîíñòèòóö³éíîñò³) Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî âíåñåííÿ 
çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä» â³ä 30 âåðåñ-
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íÿ 2009 ðîêó ¹1033 (äàë³ — Ïîñòàíîâà), ÿêîþ âíåñåíî çì³íè äî Ïîëîæåííÿ 
ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä, çàòâåðäæåíîãî Ïîñòàíîâîþ Êà-
á³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 14 ÷åðâíÿ 2000 ðîêó ¹964 (Îô³ö³éíèé â³ñíèê 
Óêðà¿íè, 2000 ð., ¹24, ñò.1016) (äàë³ — Ïîëîæåííÿ). Öèìè çì³íàìè Ïî-
ëîæåííÿ áóëî äîïîâíåíî ïóíêòîì 241, â³äïîâ³äíî äî ÿêîãî ó äåðæàâíîìó ³ 
êîìóíàëüíîìó çàãàëüíîîñâ³òíüîìó íàâ÷àëüíîìó çàêëàä³ ìîâîþ íàâ÷àííÿ º 
óêðà¿íñüêà ìîâà, ïîðÿä ç óêðà¿íñüêîþ ìîâîþ â íàâ÷àëüíî-âèõîâíîìó ïðî-
öåñ³ â äåðæàâíèõ ³ êîìóíàëüíèõ çàãàëüíîîñâ³òí³õ íàâ÷àëüíèõ çàêëàäàõ ìî-
æóòü çàñòîñîâóâàòèñÿ òà âèâ÷àòèñÿ ìîâè íàö³îíàëüíèõ ìåíøèí; ïóíêò 46 
áóëî äîïîâíåíî íîâèì àáçàöîì, çã³äíî ç ÿêèì â ðîáî÷èé ÷àñ ó äåðæàâíîìó 
³ êîìóíàëüíîìó çàãàëüíîîñâ³òíüîìó íàâ÷àëüíîìó çàêëàä³ ïåäàãîã³÷í³ ïðà-
ö³âíèêè çîáîâ’ÿçàí³ ïîñò³éíî çàñòîñîâóâàòè óêðà¿íñüêó ìîâó, à ó äåðæàâ-
íîìó ³ êîìóíàëüíîìó çàãàëüíîîñâ³òíüîìó íàâ÷àëüíîìó çàêëàä³ ç íàâ÷àí-
íÿì ìîâîþ íàö³îíàëüíèõ ìåíøèí ïîðÿä ç óêðà¿íñüêîþ ìîâîþ — òàêîæ 
ìîâó, ÿêîþ çä³éñíþºòüñÿ íàâ÷àëüíî-âèõîâíèé ïðîöåñ â öüîìó çàêëàä³.

Íà äóìêó àâòîð³â êëîïîòàííÿ, Ïîñòàíîâà ñóïåðå÷èòü ÷àñòèí³ äðóã³é 
ñòàòò³ 6, ÷àñòèí³ äðóã³é ñòàòò³ 8, ÷àñòèí³ ï’ÿò³é ñòàòò³ 10, ÷àñòèí³ äðóã³é 
ñòàòò³ 19, ñòàòò³ 21, ÷àñòèí³ äðóã³é ñòàòò³ 22, ÷àñòèíàì ïåðø³é, äðóã³é ñòàò-
ò³ 24, ÷àñòèí³ ïåðø³é ñòàòò³ 64, ïóíêòó 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 92, ïóíêòó 2 
ñòàòò³ 116 Êîíñòèòóö³¿ Óêðà¿íè.

2. Ç ìåòîþ ïîâíîãî ³ âñåá³÷íîãî ðîçãëÿäó îáñòàâèí ñïðàâè Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè äîñë³äèâ ïîçèö³¿ Ïðåçèäåíòà Óêðà¿íè, Ãîëîâè Âåð-
õîâíî¿ Ðàäè Óêðà¿íè, Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, íàóêîâö³â Ëüâ³âñüêîãî 
íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ ²âàíà Ôðàíêà, Íàö³îíàëüíî¿ þðèäè÷íî¿ 
àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî, ²íñòèòóòó óêðà¿íñüêî¿ ìîâè Íà-
ö³îíàëüíî¿ àêàäåì³¿ íàóê Óêðà¿íè.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîðóøåí³ ó êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

Óêðà¿íà º ïðàâîâîþ äåðæàâîþ, â ÿê³é îðãàíè çàêîíîäàâ÷î¿, âèêîíàâ÷î¿ 
òà ñóäîâî¿ âëàäè çä³éñíþþòü ñâî¿ ïîâíîâàæåííÿ ó âñòàíîâëåíèõ Êîíñòè-
òóö³ºþ Óêðà¿íè ìåæàõ ³ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè; îðãàíè äåðæàâíî¿ 
âëàäè çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïî-
ñ³á, ùî ïåðåäáà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè (ñòàòòÿ 1, ÷àñòèíà 
äðóãà ñòàòò³ 6, ÷àñòèíà äðóãà ñòàòò³ 19 Îñíîâíîãî Çàêîíó Óêðà¿íè). Ïîâíî-
âàæåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè âèçíà÷àþòüñÿ Êîíñòèòóö³ºþ Óêðà¿íè, 
à Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè — Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè; óðÿä 
â ìåæàõ ñâîº¿ êîìïåòåíö³¿ âèäàº ïîñòàíîâè òà ðîçïîðÿäæåííÿ (ñòàòòÿ 85, 
ïóíêò 10 ñòàòò³ 116, ÷àñòèíà ïåðøà ñòàòò³ 117 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Âåðõîâíà Ðàäà Óêðà¿íè âèêëþ÷íî çàêîíàìè Óêðà¿íè âèçíà÷àº ïîðÿäîê 
çàñòîñóâàííÿ ìîâ (ïóíêò 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè). 

Êàá³íåò Ì³í³ñòð³â Óêðà¿íè çàáåçïå÷óº ïðîâåäåííÿ ïîë³òèêè ó ñôå-
ð³ îñâ³òè (ïóíêò 3 ñòàòò³ 116 Îñíîâíîãî Çàêîíó Óêðà¿íè), â óñ³õ ñôåðàõ 
ñóñï³ëüíîãî æèòòÿ íà âñ³é òåðèòîð³¿ Óêðà¿íè ùîäî âñåá³÷íîãî ðîçâèòêó ³ 
ôóíêö³îíóâàííÿ äåðæàâíî¿ ìîâè, ñòâîðþº óìîâè äëÿ â³ëüíîãî ðîçâèòêó 
ìîâ êîð³ííèõ íàðîä³â ³ íàö³îíàëüíèõ ìåíøèí Óêðà¿íè, çàáåçïå÷óº ðîçðîá-
ëåííÿ ³ çä³éñíåííÿ çàõîä³â ùîäî ñòâîðåííÿ ìàòåð³àëüíî-òåõí³÷íî¿ áàçè òà 
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³íøèõ óìîâ, íåîáõ³äíèõ äëÿ ðîçâèòêó îñâ³òè (àáçàöè âîñüìèé, äåâ’ÿòèé 
ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 20 Çàêîíó Óêðà¿íè «Ïðî Êàá³íåò Ì³í³ñòð³â 
Óêðà¿íè»). 

Ñèñòåìíèé àíàë³ç çãàäàíèõ ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè òà Çàêîíó 
Óêðà¿íè «Ïðî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè» äàº ï³äñòàâè äëÿ âèñíîâêó, ùî 
Óðÿä Óêðà¿íè, âèäàþ÷è ïîñòàíîâè ç ìåòîþ çàáåçïå÷åííÿ ïðîâåäåííÿ äåð-
æàâíî¿ ïîë³òèêè ó ñôåðàõ îñâ³òè òà äåðæàâíî¿ ìîâíî¿ ïîë³òèêè, ïîâèíåí 
êåðóâàòèñÿ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè ³ ä³ÿòè â ìåæàõ ïîâíîâà-
æåíü, âèçíà÷åíèõ íèìè.

4. Äåðæàâíîþ ìîâîþ â Óêðà¿í³ º óêðà¿íñüêà ìîâà, âñåá³÷íèé ðîçâèòîê 
³ ôóíêö³îíóâàííÿ ÿêî¿ â óñ³õ ñôåðàõ ñóñï³ëüíîãî æèòòÿ íà âñ³é òåðèòîð³¿ 
Óêðà¿íè çàáåçïå÷óºòüñÿ äåðæàâîþ. Â Óêðà¿í³ ãàðàíòóºòüñÿ â³ëüíèé ðîçâè-
òîê, âèêîðèñòàííÿ ³ çàõèñò ðîñ³éñüêî¿, ³íøèõ ìîâ íàö³îíàëüíèõ ìåíøèí 
Óêðà¿íè. Äåðæàâà ñïðèÿº êîíñîë³äàö³¿ òà ðîçâèòêîâ³ óêðà¿íñüêî¿ íàö³¿, ¿¿ 
³ñòîðè÷íî¿ ñâ³äîìîñò³, òðàäèö³é ³ êóëüòóðè, à òàêîæ ðîçâèòêîâ³ åòí³÷íî¿, 
êóëüòóðíî¿, ìîâíî¿ òà ðåë³ã³éíî¿ ñàìîáóòíîñò³ âñ³õ êîð³ííèõ íàðîä³â ³ íà-
ö³îíàëüíèõ ìåíøèí Óêðà¿íè. Ãðîìàäÿíàì, ÿê³ íàëåæàòü äî íàö³îíàëüíèõ 
ìåíøèí, â³äïîâ³äíî äî çàêîíó ãàðàíòóºòüñÿ ïðàâî íà íàâ÷àííÿ ð³äíîþ ìî-
âîþ ÷è íà âèâ÷åííÿ ð³äíî¿ ìîâè ó äåðæàâíèõ ³ êîìóíàëüíèõ íàâ÷àëüíèõ 
çàêëàäàõ (÷àñòèíè ïåðøà, äðóãà, òðåòÿ ñòàòò³ 10, ñòàòòÿ 11, ÷àñòèíà ï’ÿòà 
ñòàòò³ 53 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Çàñòîñóâàííÿ ìîâ â Óêðà¿í³ ãàðàíòóºòüñÿ Êîíñòèòóö³ºþ Óêðà¿íè òà âè-
çíà÷àºòüñÿ âèêëþ÷íî çàêîíîì (÷àñòèíà ï’ÿòà ñòàòò³ 10, ïóíêò 4 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 92 Îñíîâíîãî Çàêîíó Óêðà¿íè). 

Ñòàòòåþ 7 Çàêîíó Óêðà¿íè «Ïðî îñâ³òó», ñòàòòåþ 7 Çàêîíó Óêðà¿íè «Ïðî 
çàãàëüíó ñåðåäíþ îñâ³òó» âñòàíîâëåíî, ùî ìîâà (ìîâè) îñâ³òè (íàâ÷àííÿ 
³ âèõîâàííÿ) ó çàãàëüíîîñâ³òí³õ íàâ÷àëüíèõ çàêëàäàõ âèçíà÷àºòüñÿ â³äïî-
â³äíî äî Êîíñòèòóö³¿ Óêðà¿íè ³ çàêîíó Óêðà¿íè ïðî ìîâè. Òàêèì º Çàêîí 
Óêðà¿íñüêî¿ ÐÑÐ «Ïðî ìîâè â Óêðà¿íñüê³é ÐÑÐ» (äàë³ — Çàêîí ïðî ìîâè), 
ÿêèé çà ïóíêòîì 1 ðîçä³ëó ÕV «Ïåðåõ³äí³ ïîëîæåííÿ» Îñíîâíîãî Çàêîíó 
Óêðà¿íè º ÷èííèì ó ÷àñòèí³, ùî íå ñóïåðå÷èòü Êîíñòèòóö³¿ Óêðà¿íè. Çã³äíî 
ç ÷àñòèíàìè ïåðøîþ, äðóãîþ ñòàòò³ 27 Çàêîíó ïðî ìîâè íàâ÷àëüíà ³ âèõîâ-
íà ðîáîòà â çàãàëüíîîñâ³òí³õ øêîëàõ âåäåòüñÿ óêðà¿íñüêîþ ìîâîþ; ó ì³ñ-
öÿõ êîìïàêòíîãî ïðîæèâàííÿ ãðîìàäÿí ³íøèõ íàö³îíàëüíîñòåé ìîæóòü 
ñòâîðþâàòèñü çàãàëüíîîñâ³òí³ øêîëè, íàâ÷àëüíà ³ âèõîâíà ðîáîòà â ÿêèõ 
âåäåòüñÿ ¿õíüîþ íàö³îíàëüíîþ àáî ³íøîþ ìîâîþ.

Òàêèì ÷èíîì, â ðîçâèòîê êîíñòèòóö³éíèõ ïîëîæåíü ïðî ñòàòóñ óêðà¿í-
ñüêî¿ ìîâè ÿê äåðæàâíî¿ òà ïîðÿäîê çàñòîñóâàííÿ ìîâ çãàäàíèìè çàêîíà-
ìè Óêðà¿íè âñòàíîâëåíî îäíó ç çàñàä äåðæàâíî¿ ìîâíî¿ ïîë³òèêè â ñôåð³ 
îñâ³òè: íàâ÷àëüíà ³ âèõîâíà ðîáîòà â çàãàëüíîîñâ³òí³õ íàâ÷àëüíèõ çàêëàäàõ 
çä³éñíþºòüñÿ óêðà¿íñüêîþ ìîâîþ, ïîðÿä ç ÿêîþ ìîæóòü çàñòîñîâóâàòèñÿ 
òà âèâ÷àòèñÿ ìîâè íàö³îíàëüíèõ ìåíøèí.

Òàêèé âèñíîâîê ï³äòâåðäæóºòüñÿ ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíî-
ãî Ñóäó Óêðà¿íè, ùî âèõîäÿ÷è ç ïîëîæåíü ñòàòò³ 10 Êîíñòèòóö³¿ Óêðà¿íè 
òà çàêîí³â Óêðà¿íè ùîäî ãàðàíòóâàííÿ çàñòîñóâàííÿ ìîâ â Óêðà¿í³, â òîìó 
÷èñë³ ó íàâ÷àëüíîìó ïðîöåñ³, ìîâîþ íàâ÷àííÿ â äîøê³ëüíèõ, çàãàëüíèõ 
ñåðåäí³õ, ïðîôåñ³éíî-òåõí³÷íèõ òà âèùèõ äåðæàâíèõ ³ êîìóíàëüíèõ íà-



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

102

â÷àëüíèõ çàêëàäàõ Óêðà¿íè º óêðà¿íñüêà ìîâà. Ó äåðæàâíèõ ³ êîìóíàëüíèõ 
íàâ÷àëüíèõ çàêëàäàõ ïîðÿä ç äåðæàâíîþ ìîâîþ â³äïîâ³äíî äî ïîëîæåíü 
Êîíñòèòóö³¿ Óêðà¿íè, çîêðåìà ÷àñòèíè ï’ÿòî¿ ñòàòò³ 53, òà çàêîí³â Óêðà¿íè 
â íàâ÷àëüíîìó ïðîöåñ³ ìîæóòü çàñòîñîâóâàòèñÿ òà âèâ÷àòèñÿ ìîâè íàö³-
îíàëüíèõ ìåíøèí (ïóíêò 2 ðåçîëþòèâíî¿ ÷àñòèíè Ð³øåííÿ â³ä 14 ãðóäíÿ 
1999 ðîêó ¹10-ðï/99).

5. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ïîðóøèâ ïèòàííÿ ùîäî 
â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) Ïîñòàíîâè, ÿêîþ 
âíåñåíî çì³íè äî Ïîëîæåííÿ, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³-
ñòð³â Óêðà¿íè â³ä 14 ÷åðâíÿ 2000 ðîêó ¹964. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 
ââàæàº çà äîö³ëüíå ïðîâåñòè äîñë³äæåííÿ Ïîñòàíîâè ó ñèñòåìíîìó çâ’ÿçêó 
ç â³äïîâ³äíèìè íîðìàìè Ïîëîæåííÿ.

5.1. Çã³äíî ç îñïîðþâàíèì ïóíêòîì 241 Ïîëîæåííÿ ó äåðæàâíîìó ³ êî-
ìóíàëüíîìó çàãàëüíîîñâ³òíüîìó íàâ÷àëüíîìó çàêëàä³ ìîâîþ íàâ÷àííÿ 
º óêðà¿íñüêà ìîâà. Ïîðÿä ç óêðà¿íñüêîþ ìîâîþ â íàâ÷àëüíî-âèõîâíîìó 
ïðîöåñ³ â äåðæàâíèõ ³ êîìóíàëüíèõ çàãàëüíîîñâ³òí³õ íàâ÷àëüíèõ çàêëàäàõ 
ìîæóòü çàñòîñîâóâàòèñÿ òà âèâ÷àòèñÿ ìîâè íàö³îíàëüíèõ ìåíøèí.

Àíàë³ç öüîãî ïîëîæåííÿ ñâ³ä÷èòü, ùî ó íüîìó â³äòâîðþºòüñÿ çì³ñò ÷àñ-
òèí ïåðøî¿, òðåòüî¿ ñòàòò³ 10, ÷àñòèíè ï’ÿòî¿ ñòàòò³ 53 Êîíñòèòóö³¿ Óêðà¿íè, 
çã³äíî ç ÿêèìè â Óêðà¿í³ äåðæàâíîþ ìîâîþ º óêðà¿íñüêà ìîâà, ãàðàíòóºòüñÿ 
â³ëüíèé ðîçâèòîê, âèêîðèñòàííÿ ³ çàõèñò ðîñ³éñüêî¿, ³íøèõ ìîâ íàö³îíàëü-
íèõ ìåíøèí Óêðà¿íè, ãðîìàäÿíàì, ÿê³ íàëåæàòü äî íàö³îíàëüíèõ ìåíøèí, 
â³äïîâ³äíî äî çàêîíó ãàðàíòóºòüñÿ ïðàâî íà íàâ÷àííÿ ð³äíîþ ìîâîþ ÷è íà 
âèâ÷åííÿ ð³äíî¿ ìîâè ó äåðæàâíèõ ³ êîìóíàëüíèõ íàâ÷àëüíèõ çàêëàäàõ. 

Äî ïîâíîâàæåíü Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè íàëåæèòü çàáåçïå÷åííÿ 
ïðîâåäåííÿ ïîë³òèêè ùîäî âñåá³÷íîãî ðîçâèòêó ³ ôóíêö³îíóâàííÿ äåð-
æàâíî¿ ìîâè â óñ³õ ñôåðàõ ñóñï³ëüíîãî æèòòÿ íà âñ³é òåðèòîð³¿ Óêðà¿íè òà 
ñòâîðåííÿ óìîâ äëÿ â³ëüíîãî ðîçâèòêó ìîâ êîð³ííèõ íàðîä³â ³ íàö³îíàëü-
íèõ ìåíøèí Óêðà¿íè. Ó çâ’ÿçêó ç öèì â³äòâîðåííÿ çì³ñòó íîðì Êîíñòèòó-
ö³¿ òà çàêîí³â Óêðà¿íè ó íîðìàòèâíî-ïðàâîâèõ àêòàõ óðÿäó ñïðÿìîâàíå íà 
çàáåçïå÷åííÿ ðåàë³çàö³¿ â³äòâîðþâàíèõ íîðì ó÷àñíèêàìè ïðàâîâ³äíîñèí 
ó ñôåð³ çàñòîñóâàííÿ ìîâ ó äåðæàâíèõ òà êîìóíàëüíèõ çàãàëüíîîñâ³òí³õ 
íàâ÷àëüíèõ çàêëàäàõ.

Òàêèì ÷èíîì, ïóíêò 241 Ïîëîæåííÿ º òàêèì, ùî íå ñóïåðå÷èòü Êîíñòè-
òóö³¿ Óêðà¿íè.

5.2. Â³äïîâ³äíî äî àáçàöó äðóãîãî ïóíêòó 46 Ïîëîæåííÿ â ðîáî÷èé ÷àñ ó 
äåðæàâíîìó ³ êîìóíàëüíîìó çàãàëüíîîñâ³òíüîìó íàâ÷àëüíîìó çàêëàä³ ïå-
äàãîã³÷í³ ïðàö³âíèêè çîáîâ’ÿçàí³ ïîñò³éíî çàñòîñîâóâàòè óêðà¿íñüêó ìîâó, 
à ó äåðæàâíîìó ³ êîìóíàëüíîìó çàãàëüíîîñâ³òíüîìó íàâ÷àëüíîìó çàêëàä³ 
ç íàâ÷àííÿì ìîâîþ íàö³îíàëüíèõ ìåíøèí ïîðÿä ç óêðà¿íñüêîþ ìîâîþ — 
òàêîæ ìîâó, ÿêîþ çä³éñíþºòüñÿ íàâ÷àëüíî-âèõîâíèé ïðîöåñ â öüîìó çà-
êëàä³.

Àíàë³ç ö³º¿ íîðìè Ïîëîæåííÿ ñâ³ä÷èòü ïðî òå, ùî â í³é Êàá³íåòîì 
Ì³í³ñòð³â Óêðà¿íè âèçíà÷åíî ïîðÿäîê çàñòîñóâàííÿ ìîâ ïåäàãîã³÷íèìè 
ïðàö³âíèêàìè çàãàëüíîîñâ³òí³õ íàâ÷àëüíèõ çàêëàä³â, òîä³ ÿê çà Êîíñòèòó-
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ö³ºþ Óêðà¿íè ïîðÿäîê çàñòîñóâàííÿ ìîâ âèçíà÷àºòüñÿ âèêëþ÷íî çàêîíàìè 
Óêðà¿íè (ïóíêò 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 92). 

Òàêèì ÷èíîì, äîïîâíþþ÷è ïóíêò 46 Ïîëîæåííÿ àáçàöîì äðóãèì, Êà-
á³íåò Ì³í³ñòð³â Óêðà¿íè âèéøîâ çà ìåæ³ ñâî¿õ ïîâíîâàæåíü, ïåðåäáà÷åíèõ 
Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè, òîìó öÿ îñïîðþâàíà íîðìà ñóïåðå ÷èòü 
÷àñòèí³ ï’ÿò³é ñòàòò³ 10, ÷àñòèí³ äðóã³é ñòàòò³ 19, ïóíêòó 4 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 92, ÷àñòèí³ òðåò³é ñòàòò³ 113, ÷àñòèí³ ïåðø³é ñòàòò³ 117 Îñíîâ íîãî 
Çàêîíó Óêðà¿íè.

Âèõîäÿ÷è ç âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 152, 153 Êîí-
ñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 39, 51, 61, 65, 67, 69, 71 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèì, ùî â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º êîíñòèòó-
ö³éíèì), ïóíêò 241 Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä, 
çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 14 ÷åðâíÿ 
2000 ðîêó ¹964, â ðåäàêö³¿ Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî 
âíåñåííÿ çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä» â³ä 
30 âåðåñíÿ 2009 ðîêó ¹1033.

2. Âèçíàòè òàêèì, ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòè-
òóö³éíèì), àáçàö äðóãèé ïóíêòó 46 Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íà-
â÷àëüíèé çàêëàä, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
â³ä 14 ÷åðâíÿ 2000 ðîêó ¹964, â ðåäàêö³¿ Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â 
Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëü-
íèé çàêëàä» â³ä 30 âåðåñíÿ 2009 ðîêó ¹1033.

3. Àáçàö äðóãèé ïóíêòó 46 Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëü-
íèé çàêëàä, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 
14 ÷åðâíÿ 2000 ðîêó ¹964, â ðåäàêö³¿ Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿-
íè «Ïðî âíåñåííÿ çì³í äî Ïîëîæåííÿ ïðî çàãàëüíîîñâ³òí³é íàâ÷àëüíèé 
çàêëàä» â³ä 30 âåðåñíÿ 2009 ðîêó ¹1033, âèçíàíèé íåêîíñòèòóö³éíèì, 
âòðà÷àº ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüîãî 
Ð³øåííÿ.

4. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû

«Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå
îá îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè»

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 52 íàðîäíûõ äåïóòàòîâ Óêðàèíû

г.  К и е в Äåëî ¹1-11/2010
2 февраля 2010 года
№4-рп/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, äîêëàä÷èêà, 
Áàóëèíà Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åí-
êî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà 
Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà 
Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè-
÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê 
ßðîñëàâû Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà 
Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, 
Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå îá îáùåîáðàçîâàòåëüíîì 
ó÷åáíîì ó÷ðåæäåíèè» îò 30 ñåíòÿáðÿ 2009 ãîäà ¹1033 (Îôèöèàëüíûé 
âåñòíèê Óêðàèíû, 2009 ã., ¹75, ñò.2569) ïî êîíñòèòóöèîííîìó ïðåäñòàâ-
ëåíèþ 52 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 52 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðàâà 
íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè Ïîñòàíîâëåíèÿ 
Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå îá îá-
ùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè» îò 30 ñåíòÿáðÿ 2009 ãîäà ¹1033.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ñòðèæàêà À.À. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 52 íàðîäíûõ 
äåïóòàòà Óêðàèíû — ïîäíÿë âîïðîñ î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàè-
íû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 
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«Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå îá îáùåîáðàçîâàòåëüíîì ó÷åáíîì 
ó÷ðåæäåíèè» îò 30 ñåíòÿáðÿ 2009 ãîäà ¹1033 (äàëåå — Ïîñòàíîâëåíèå), 
êîòîðûì âíåñåíû èçìåíåíèÿ â Ïîëîæåíèå îá îáùåîáðàçîâàòåëüíîì ó÷åá-
íîì ó÷ðåæäåíèè, óòâåðæäåííîì Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû îò 14 èþíÿ 2000 ãîäà ¹964 (Îôèöèàëüíûé âåñòíèê Óêðàèíû, 
2000 ã., ¹24, ñò.1016) (äàëåå — Ïîëîæåíèå). Äàííûìè èçìåíåíèÿìè Ïî-
ëîæåíèå áûëî äîïîëíåíî ïóíêòîì 241, ñîãëàñíî êîòîðîìó â ãîñóäàðñòâåí-
íîì è êîììóíàëüíîì îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè ÿçûêîì 
îáó÷åíèÿ ÿâëÿåòñÿ óêðàèíñêèé ÿçûê, íàðÿäó ñ óêðàèíñêèì ÿçûêîì â 
ó÷åáíî-âîñïèòàòåëüíîì ïðîöåññå â ãîñóäàðñòâåííûõ è êîììóíàëüíûõ 
îáùåîáðàçîâàòåëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ ìîãóò ïðèìåíÿòüñÿ è èçó÷àòü-
ñÿ ÿçûêè íàöèîíàëüíûõ ìåíüøèíñòâ; ïóíêò 46 áûë äîïîëíåí íîâûì àáçà-
öåì, ñîãëàñíî êîòîðîìó â ðàáî÷åå âðåìÿ â ãîñóäàðñòâåííîì è êîììóíàëü-
íîì îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè ïåäàãîãè÷åñêèå ðàáîòíè-
êè îáÿçàíû ïîñòîÿííî ïðèìåíÿòü óêðàèíñêèé ÿçûê, à â ãîñóäàðñòâåííîì 
è êîììóíàëüíîì îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè ñ îáó÷åíèåì 
íà ÿçûêå íàöèîíàëüíûõ ìåíüøèíñòâ íàðÿäó ñ óêðàèíñêèì ÿçûêîì — òàê-
æå ÿçûê, íà êîòîðîì îñóùåñòâëÿåòñÿ ó÷åáíî-âîñïèòàòåëüíûé ïðîöåññ â 
ýòîì ó÷ðåæäåíèè.

Ïî ìíåíèþ àâòîðîâ õîäàòàéñòâà, Ïîñòàíîâëåíèå ïðîòèâîðå÷èò ÷àñòè 
âòîðîé ñòàòüè 6, ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè ïÿòîé ñòàòüè 10, ÷àñòè âòîðîé 
ñòàòüè 19, ñòàòüå 21, ÷àñòè âòîðîé ñòàòüè 22, ÷àñòÿì ïåðâîé, âòîðîé ñòà-
òüè 24, ÷àñòè ïåðâîé ñòàòüè 64, ïóíêòó 4 ÷àñòè ïåðâîé ñòàòüè 92, ïóíêòó 2 
ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû.

2. Ñ öåëüþ ïîëíîãî è âñåñòîðîííåãî ðàññìîòðåíèÿ îáñòîÿòåëüñòâ 
äåëà Êîíñòèòóöèîííûé Ñóä Óêðàèíû èññëåäîâàë ïîçèöèè Ïðåçèäåíòà 
Óêðàèíû, Ïðåäñåäàòåëÿ Âåðõîâíîé Ðàäû Óêðàèíû, Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû, íàó÷íûõ ðàáîòíèêîâ Ëüâîâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà 
èìåíè Èâàíà Ôðàíêî, Íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè Óêðàèíû 
èìåíè ßðîñëàâà Ìóäðîãî, Èíñòèòóòà óêðàèíñêîãî ÿçûêà Íàöèîíàëüíîé 
àêàäåìèè íàóê Óêðàèíû.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûå â êîíñòèòóöèîí-
íîì ïðåäñòàâëåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

Óêðàèíà ÿâëÿåòñÿ ïðàâîâûì ãîñóäàðñòâîì, â êîòîðîì îðãàíû çàêîíî-
äàòåëüíîé, èñïîëíèòåëüíîé è ñóäåáíîé âëàñòè îñóùåñòâëÿþò ñâîè ïîëíî-
ìî÷èÿ â óñòàíîâëåííûõ Êîíñòèòóöèåé Óêðàèíû ïðåäåëàõ è â ñîîòâåòñòâèè 
ñ çàêîíàìè Óêðàèíû; îðãàíû ãîñóäàðñòâåííîé âëàñòè îáÿçàíû äåéñòâî-
âàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî÷èé è ñïîñîáîì, êîòîðûå 
ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû (ñòàòüÿ 1, ÷àñòü âòîðàÿ 
ñòàòüè 6, ÷àñòü âòîðàÿ ñòàòüè 19 Îñíîâíîãî Çàêîíà Óêðàèíû). Ïîëíîìî÷èÿ 
Âåðõîâíîé Ðàäû Óêðàèíû îïðåäåëÿþòñÿ Êîíñòèòóöèåé Óêðàèíû, à Êàáè-
íåòà Ìèíèñòðîâ Óêðàèíû — Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû; ïðàâè-
òåëüñòâî â ïðåäåëàõ ñâîåé êîìïåòåíöèè èçäàåò ïîñòàíîâëåíèÿ è ðàñïîðÿ-
æåíèÿ (ñòàòüÿ 85, ïóíêò 10 ñòàòüè 116, ÷àñòü ïåðâàÿ ñòàòüè 117 Îñíîâíîãî 
Çàêîíà Óêðàèíû). 
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Âåðõîâíàÿ Ðàäà Óêðàèíû èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû îïðåäå-
ëÿåò ïîðÿäîê ïðèìåíåíèÿ ÿçûêîâ (ïóíêò 4 ÷àñòè ïåðâîé ñòàòüè 92 Êîí-
ñòèòóöèè Óêðàèíû).

Êàáèíåò Ìèíèñòðîâ Óêðàèíû îáåñïå÷èâàåò ïðîâåäåíèå ïîëèòèêè â 
ñôåðå îáðàçîâàíèÿ (ïóíêò 3 ñòàòüè 116 Îñíîâíîãî Çàêîíà Óêðàèíû), âî 
âñåõ ñôåðàõ îáùåñòâåííîé æèçíè íà âñåé òåððèòîðèè Óêðàèíû îòíîñè-
òåëüíî âñåñòîðîííåãî ðàçâèòèÿ è ôóíêöèîíèðîâàíèÿ ãîñóäàðñòâåííîãî 
ÿçûêà, ñîçäàåò óñëîâèÿ äëÿ ñâîáîäíîãî ðàçâèòèÿ ÿçûêîâ êîðåííûõ íàðî-
äîâ è íàöèîíàëüíûõ ìåíüøèíñòâ Óêðàèíû, îáåñïå÷èâàåò ðàçðàáîòêó è 
îñóùåñòâëåíèå ìåð ïî ñîçäàíèþ ìàòåðèàëüíî-òåõíè÷åñêîé áàçû è äðó-
ãèõ óñëîâèé, íåîáõîäèìûõ äëÿ ðàçâèòèÿ îáðàçîâàíèÿ (àáçàöû âîñüìîé, 
äåâÿòûé ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 20 Çàêîíà Óêðàèíû «Î Êàáèíåòå 
Ìèíèñòðîâ Óêðàèíû»). 

Ñèñòåìíûé àíàëèç óïîìÿíóòûõ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû è 
Çàêîíà Óêðàèíû «Î Êàáèíåòå Ìèíèñòðîâ Óêðàèíû» äàåò îñíîâàíèÿ äëÿ 
âûâîäà, ÷òî Ïðàâèòåëüñòâî Óêðàèíû, èçäàâàÿ ïîñòàíîâëåíèÿ ñ öåëüþ 
îáåñïå÷åíèÿ ïðîâåäåíèÿ ãîñóäàðñòâåííîé ïîëèòèêè â ñôåðàõ îáðàçîâàíèÿ 
è ãîñóäàðñòâåííîé ÿçûêîâîé ïîëèòèêè, äîëæíî ðóêîâîäñòâîâàòüñÿ Êîí-
ñòèòóöèåé è çàêîíàìè Óêðàèíû è äåéñòâîâàòü â ïðåäåëàõ ïîëíîìî÷èé, 
îïðåäåëåííûõ èìè.

4. Ãîñóäàðñòâåííûì ÿçûêîì â Óêðàèíå ÿâëÿåòñÿ óêðàèíñêèé ÿçûê, 
âñåñòîðîííåå ðàçâèòèå è ôóíêöèîíèðîâàíèå êîòîðîãî âî âñåõ ñôåðàõ 
îáùåñòâåííîé æèçíè íà âñåé òåððèòîðèè Óêðàèíû îáåñïå÷èâàåòñÿ ãîñó-
äàðñòâîì. Â Óêðàèíå ãàðàíòèðóåòñÿ ñâîáîäíîå ðàçâèòèå, èñïîëüçîâàíèå 
è çàùèòà ðóññêîãî, äðóãèõ ÿçûêîâ íàöèîíàëüíûõ ìåíüøèíñòâ Óêðàèíû. 
Ãîñóäàðñòâî ñîäåéñòâóåò êîíñîëèäàöèè è ðàçâèòèþ óêðàèíñêîé íàöèè, 
åå èñòîðè÷åñêîãî ñîçíàíèÿ, òðàäèöèé è êóëüòóðû, à òàêæå ðàçâèòèþ 
ýòíè÷åñêîé, êóëüòóðíîé, ÿçûêîâîé è ðåëèãèîçíîé ñàìîáûòíîñòè âñåõ 
êîðåííûõ íàðîäîâ è íàöèîíàëüíûõ ìåíüøèíñòâ Óêðàèíû. Ãðàæäàíàì, 
ïðèíàäëåæàùèì ê íàöèîíàëüíûì ìåíüøèíñòâàì, â ñîîòâåòñòâèè ñ çà-
êîíîì ãàðàíòèðóåòñÿ ïðàâî îáó÷åíèÿ íà ðîäíîì ÿçûêå ëèáî íà èçó÷åíèå 
ðîäíîãî ÿçûêà â ãîñóäàðñòâåííûõ è êîììóíàëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ 
(÷àñòè ïåðâàÿ, âòîðàÿ, òðåòüÿ ñòàòüè 10, ñòàòüÿ 11, ÷àñòü ïÿòàÿ ñòàòüè 53 
Îñíîâíîãî Çàêîíà Óêðàèíû).

Ïðèìåíåíèå ÿçûêîâ â Óêðàèíå ãàðàíòèðóåòñÿ Êîíñòèòóöèåé Óêðàèíû 
è îïðåäåëÿåòñÿ èñêëþ÷èòåëüíî çàêîíîì (÷àñòü ïÿòàÿ ñòàòüè 10, ïóíêò 4 
÷àñòè ïåðâîé ñòàòüè 92 Îñíîâíîãî Çàêîíà Óêðàèíû). 

Ñòàòüåé 7 Çàêîíà Óêðàèíû «Îá îáðàçîâàíèè», ñòàòüåé 7 Çàêîíà Óêðàèíû 
«Îá îáùåì ñðåäíåì îáðàçîâàíèè» óñòàíîâëåíî, ÷òî ÿçûê (ÿçûêè) îáðàçî-
âàíèÿ (îáó÷åíèÿ è âîñïèòàíèÿ) â îáùåîáðàçîâàòåëüíûõ ó÷åáíûõ ó÷ðåæ-
äåíèÿõ îïðåäåëÿåòñÿ â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé Óêðàèíû è çàêîíîì 
Óêðàèíû î ÿçûêàõ. Òàêîâûì ÿâëÿåòñÿ Çàêîí Óêðàèíñêîé ÑÑÐ «Î ÿçûêàõ â 
Óêðàèíñêîé ÑÑÐ» (äàëåå — Çàêîí î ÿçûêàõ), êîòîðûé ñîãëàñíî ïóíêòó 1 
ðàçäåëà ÕV «Ïåðåõîäíûå ïîëîæåíèÿ» Îñíîâíîãî Çàêîíà Óêðàèíû ÿâëÿåò-
ñÿ äåéñòâóþùèì â ÷àñòè, êîòîðàÿ íå ïðîòèâîðå÷èò Êîíñòèòóöèè Óêðàèíû. 
Ñîãëàñíî ÷àñòÿì ïåðâîé, âòîðîé ñòàòüè 27 Çàêîíà î ÿçûêàõ ó÷åáíàÿ è âîñ-
ïèòàòåëüíàÿ ðàáîòà â îáùåîáðàçîâàòåëüíûõ øêîëàõ âåäåòñÿ íà óêðàèíñêîì 
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ÿçûêå; â ìåñòàõ êîìïàêòíîãî ïðîæèâàíèÿ ãðàæäàí äðóãèõ íàöèîíàëüíîñ-
òåé ìîãóò ñîçäàâàòüñÿ îáùåîáðàçîâàòåëüíûå øêîëû, ó÷åáíàÿ è âîñïèòà-
òåëüíàÿ ðàáîòà â êîòîðûõ âåäåòñÿ íà èõ íàöèîíàëüíîì èëè äðóãîì ÿçûêå.

Òàêèì îáðàçîì, â ðàçâèòèå êîíñòèòóöèîííûõ ïîëîæåíèé î ñòàòóñå 
óêðàèíñêîãî ÿçûêà êàê ãîñóäàðñòâåííîãî è ïîðÿäêå ïðèìåíåíèÿ ÿçûêîâ 
óïîìÿíóòûìè çàêîíàìè Óêðàèíû óñòàíîâëåíà îäíà èç îñíîâ ãîñóäàðñòâåí-
íîé ÿçûêîâîé ïîëèòèêè â ñôåðå îáðàçîâàíèÿ: ó÷åáíàÿ è âîñïèòàòåëüíàÿ 
ðàáîòà â îáùåîáðàçîâàòåëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ îñóùåñòâëÿåòñÿ 
íà óêðàèíñêîì ÿçûêå, íàðÿäó ñ êîòîðûì ìîãóò ïðèìåíÿòüñÿ è èçó÷àòüñÿ 
ÿçûêè íàöèîíàëüíûõ ìåíüøèíñòâ.

Òàêîé âûâîä ïîäòâåðæäàåòñÿ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî 
Ñóäà Óêðàèíû, ÷òî èñõîäÿ èç ïîëîæåíèé ñòàòüè 10 Êîíñòèòóöèè Óêðàèíû 
è çàêîíîâ Óêðàèíû î ãàðàíòèðîâàíèè ïðèìåíåíèÿ ÿçûêîâ â Óêðàèíå, 
â òîì ÷èñëå â ó÷åáíîì ïðîöåññå, ÿçûêîì îáó÷åíèÿ â äîøêîëüíûõ, îá-
ùèõ ñðåäíèõ, ïðîôåññèîíàëüíî-òåõíè÷åñêèõ è âûñøèõ ãîñóäàðñòâåííûõ 
è êîììóíàëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ Óêðàèíû ÿâëÿåòñÿ óêðàèíñêèé 
ÿçûê. Â ãîñóäàðñòâåííûõ è êîììóíàëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ íàðÿäó 
ñ ãîñóäàðñòâåííûì ÿçûêîì â ñîîòâåòñòâèè ñ ïîëîæåíèÿìè Êîíñòèòóöèè 
Óêðàèíû, à èìåííî ÷àñòè ïÿòîé ñòàòüè 53, è çàêîíîâ Óêðàèíû â ó÷åáíîì 
ïðîöåññå ìîãóò ïðèìåíÿòüñÿ è èçó÷àòüñÿ ÿçûêè íàöèîíàëüíûõ ìåíü-
øèíñòâ (ïóíêò 2 ðåçîëþòèâíîé ÷àñòè Ðåøåíèÿ îò 14 äåêàáðÿ 1999 ãîäà 
¹10-ðï/99).

5. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïîäíÿë âîïðîñ 
î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâ-
ëåíèÿ, êîòîðûì âíåñåíû èçìåíåíèÿ â Ïîëîæåíèå, óòâåðæäåííîå Ïîñòà-
íîâëåíèåì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû îò 14 èþíÿ 2000 ãîäà ¹964. 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò öåëåñîîáðàçíûì ïðîâåñòè èññëå-
äîâàíèå Ïîñòàíîâëåíèÿ â ñèñòåìíîé ñâÿçè ñ ñîîòâåòñòâóþùèìè íîðìàìè 
Ïîëîæåíèÿ.

5.1. Ñîãëàñíî îñïàðèâàåìîìó ïóíêòó 241 Ïîëîæåíèÿ â ãîñóäàðñòâåí-
íîì è êîììóíàëüíîì îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè ÿçûêîì 
îáó÷åíèÿ ÿâëÿåòñÿ óêðàèíñêèé ÿçûê. Íàðÿäó ñ óêðàèíñêèì ÿçûêîì â 
ó÷åáíî-âîñïèòàòåëüíîì ïðîöåññå â ãîñóäàðñòâåííûõ è êîììóíàëüíûõ 
îáùåîáðàçîâàòåëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ ìîãóò ïðèìåíÿòüñÿ è èçó-
÷àòüñÿ ÿçûêè íàöèîíàëüíûõ ìåíüøèíñòâ.

Àíàëèç äàííîãî ïîëîæåíèÿ ñâèäåòåëüñòâóåò, ÷òî â íåì âîñïðîèçâî-
äèòñÿ ñîäåðæàíèå ÷àñòåé ïåðâîé, òðåòüåé ñòàòüè 10, ÷àñòè ïÿòîé ñòàòüè 53 
Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðûì â Óêðàèíå ãîñóäàðñòâåííûì 
ÿçûêîì ÿâëÿåòñÿ óêðàèíñêèé ÿçûê, ãàðàíòèðóåòñÿ ñâîáîäíîå ðàçâèòèå, èñ-
ïîëüçîâàíèå è çàùèòà ðóññêîãî, äðóãèõ ÿçûêîâ íàöèîíàëüíûõ ìåíüøèíñòâ 
Óêðàèíû, ãðàæäàíàì, ïðèíàäëåæàùèì ê íàöèîíàëüíûì ìåíüøèíñòâàì, 
â ñîîòâåòñòâèè ñ çàêîíîì ãàðàíòèðóåòñÿ ïðàâî íà îáó÷åíèå íà ðîäíîì 
ÿçûêå èëè íà èçó÷åíèå ðîäíîãî ÿçûêà â ãîñóäàðñòâåííûõ è êîììóíàëüíûõ 
ó÷åáíûõ ó÷ðåæäåíèÿõ. 

Ê ïîëíîìî÷èÿì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû îòíîñèòñÿ îáåñïå-
÷åíèå ïðîâåäåíèÿ ïîëèòèêè âñåñòîðîííåãî ðàçâèòèÿ è ôóíêöèîíèðî-
âàíèÿ ãîñóäàðñòâåííîãî ÿçûêà âî âñåõ ñôåðàõ îáùåñòâåííîé æèçíè íà 
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âñåé òåððèòîðèè Óêðàèíû è ñîçäàíèÿ óñëîâèé äëÿ ñâîáîäíîãî ðàçâèòèÿ 
ÿçûêîâ êîðåííûõ íàðîäîâ è íàöèîíàëüíûõ ìåíüøèíñòâ Óêðàèíû. Â ñâÿ-
çè ñ ýòèì âîñïðîèçâåäåíèå ñîäåðæàíèÿ íîðì Êîíñòèòóöèè è çàêîíîâ 
Óêðàèíû â íîðìàòèâíî-ïðàâîâûõ àêòàõ ïðàâèòåëüñòâà íàïðàâëåíî íà 
îáåñïå÷åíèå ðåàëèçàöèè âîñïðîèçâîäèìûõ íîðì ó÷àñòíèêàìè ïðàâîîòíî-
øåíèé â ñôåðå ïðèìåíåíèÿ ÿçûêîâ â ãîñóäàðñòâåííûõ è êîììóíàëüíûõ 
îáùåîáðàçîâàòåëüíûõ ó÷åáíûõ ó÷ðåæäåíèÿõ.

Òàêèì îáðàçîì, ïóíêò 241 Ïîëîæåíèÿ ÿâëÿåòñÿ íå ïðîòèâîðå÷àùèì 
Êîíñòèòóöèè Óêðàèíû.

5.2. Â ñîîòâåòñòâèè ñ àáçàöåì âòîðûì ïóíêòà 46 Ïîëîæåíèÿ â ðàáî÷åå 
âðåìÿ â ãîñóäàðñòâåííîì è êîììóíàëüíîì îáùåîáðàçîâàòåëüíîì ó÷åáíîì 
ó÷ðåæäåíèè ïåäàãîãè÷åñêèå ðàáîòíèêè îáÿçàíû ïîñòîÿííî ïðèìåíÿòü 
óêðàèíñêèé ÿçûê, à â ãîñóäàðñòâåííîì è êîììóíàëüíîì îáùåîáðàçîâà-
òåëüíîì ó÷åáíîì ó÷ðåæäåíèè ñ îáó÷åíèåì íà ÿçûêå íàöèîíàëüíûõ ìåíü-
øèíñòâ íàðÿäó ñ óêðàèíñêèì ÿçûêîì — òàêæå ÿçûê, íà êîòîðîì îñóùåñò-
âëÿåòñÿ ó÷åáíî-âîñïèòàòåëüíûé ïðîöåññ â ýòîì ó÷ðåæäåíèè. 

Àíàëèç äàííîé íîðìû Ïîëîæåíèÿ ñâèäåòåëüñòâóåò î òîì, ÷òî â íåé Êà-
áèíåòîì Ìèíèñòðîâ Óêðàèíû îïðåäåëåí ïîðÿäîê ïðèìåíåíèÿ ÿçûêîâ ïå-
äàãîãè÷åñêèìè ðàáîòíèêàìè îáùåîáðàçîâàòåëüíûõ ó÷åáíûõ ó÷ðåæäåíèé, 
òîãäà êàê ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ïîðÿäîê ïðèìåíåíèÿ ÿçûêîâ 
îïðåäåëÿåòñÿ èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû (ïóíêò 4 ÷àñòè ïåðâîé 
ñòàòüè 92). 

Òàêèì îáðàçîì, äîïîëíÿÿ ïóíêò 46 Ïîëîæåíèÿ àáçàöåì âòîðûì, 
Êàáèíåò Ìèíèñòðîâ Óêðàèíû âûøåë çà ïðåäåëû ñâîèõ ïîëíîìî÷èé, 
ïðåäóñìîòðåííûõ Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû, ïîýòîìó äàííàÿ 
îñïàðèâàåìàÿ íîðìà ïðîòèâîðå÷èò ÷àñòè ïÿòîé ñòàòüè 10, ÷àñòè âòîðîé 
ñòàòüè 19, ïóíêòó 4 ÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè òðåòüåé ñòàòüè 113, ÷àñòè 
ïåðâîé ñòàòüè 117 Îñíîâíîãî Çàêîíà Óêðàèíû. 

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 152, 153 
Êîíñòèòóöèè Óêðàèíû, ñòàòüÿìè 39, 51, 61, 65, 67, 69, 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû 

р е ш и л:р е ш и л:

1. Ïðèçíàòü ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû  (êîíñòèòóöè-
îííûì) ïóíêò 241 Ïîëîæåíèÿ îá îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæ-
äåíèè, óòâåðæäåííîãî Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 
îò 14 èþíÿ 2000 ãîäà ¹964, â ðåäàêöèè Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñò-
ðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå îá îáùåîáðàçîâàòåëü-
íîì ó÷åáíîì ó÷ðåæäåíèè» îò 30 ñåíòÿáðÿ 2009 ãîäà ¹1033.

2. Ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûì) àáçàö âòîðîé ïóíêòà 46 Ïîëîæåíèÿ îá îáùåîáðàçîâàòåëüíîì 
ó÷åáíîì ó÷ðåæäåíèè, óòâåðæäåííîãî Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñ-
òðîâ Óêðàèíû îò 14 èþíÿ 2000 ãîäà ¹964, â ðåäàêöèè Ïîñòàíîâëåíèÿ 
Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå 
îá îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè» îò 30 ñåíòÿáðÿ 2009 ãîäà
¹1033.
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3. Àáçàö âòîðîé ïóíêòà 46 Ïîëîæåíèÿ îá îáùåîáðàçîâàòåëüíîì ó÷åá-
íîì ó÷ðåæäåíèè, óòâåðæäåííîãî Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû îò 14 èþíÿ 2000 ãîäà ¹964, â ðåäàêöèè Ïîñòàíîâëåíèÿ Êàáè-
íåòà Ìèíèñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Ïîëîæåíèå îá îáùå-
îáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè» îò 30 ñåíòÿáðÿ 2009 ãîäà ¹1033, 
ïðèçíàííûé íåêîíñòèòóöèîííûì, óòðà÷èâàåò ñèëó ñî äíÿ ïðèíÿòèÿ 
Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ.

4. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.4-rp/2010 
dated February 2, 2010  in the case upon the constitutional petition of 52 People’s Deputies 
of Ukraine concerning the conformity with the Constitution of Ukraine (constitutionality) 
of the Resolution of the Cabinet of Ministers of Ukraine «On Introducing Amendments 
to the Regulation On General Education Establishments»

Ukraine is a law-based state where bodies of legislative, executive and judicial 
power exercise their authorities within the limits established by the Constitution 
and in accordance with laws; bodies of state power are obliged to act only on 
the basis, within the limits and in the manner provided by the Constitution and 
law (Articles 1, 6.2 and 19.2 of the Fundamental Law). While the authorities of 
the Verkhovna Rada are determined by the Constitution, the authorities of the 
Cabinet of Ministers are determined by the Constitution and laws (Articles 85 and 
116.10 of the Fundamental Law). The Cabinet of Ministers within the limits of its 
competence issues resolutions and directives (Article 117.1 of the Constitution). 
Pursuant to Article 92.1.4 of the Constitution, the Verkhovna Rada determines 
the regulation of the use of languages exclusively by laws. 

The Cabinet of Ministers ensures the implementation of the policy in 
education (Article 116.3 of the Constitution) and is responsible for the elaboration 
and implementation of the measures concerning the provision of technical 
and material facilities and other conditions necessary for the development of 
education (Article 20.1.2.9 of the Law «On the Cabinet of Ministers of Ukraine»). 
Article 20.1.2.8 of the Law «On the Cabinet of Ministers of Ukraine» stipulates 
that the Cabinet of Ministers is responsible for the implementation of policy in 
all spheres of social life throughout the entire territory of Ukraine concerning 
the comprehensive development and functioning of the state language and for 
providing conditions for the free development of the languages of indigenous 
peoples and national minorities of Ukraine.
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On the basis of systemic analysis of the aforementioned Articles of the 
Constitution and the Law «On the Cabinet of Ministers of Ukraine» the 
Constitutional Court reaches the conclusion that the Government of Ukraine, 
issuing resolutions in order to ensure the implementation of the state policy in the 
spheres of education and state language policy, shall be guided by the Constitution 
and laws, and act within the limits of authorities provided therein.

The state language of Ukraine is the Ukrainian language; the State ensures 
the comprehensive development and functioning of the Ukrainian language in all 
spheres of social life throughout the entire territory of Ukraine; in Ukraine, the 
free development, use and protection of Russian, and other languages of national 
minorities of Ukraine, is guaranteed (Articles 10.1–10.3 of the Constitution). The 
State promotes the consolidation and development of the Ukrainian nation, of 
its historical consciousness, traditions and culture, and also the development of 
the ethnic, cultural, linguistic and religious identity of all indigenous peoples 
and national minorities of Ukraine (Article 11 of the Constitution). According 
to Article 53.5 of the Constitution, citizens who belong to national minorities are 
guaranteed in accordance with the law the right to receive instruction in their native 
language, or to study their native language in public and municipal educational 
establishments and through national cultural societies. 

The use of languages in Ukraine is guaranteed by the Constitution and is 
determined exclusively by law (Articles 10.5, 92.1.4 of the Constitution).

Pursuant to Article 7 of the Law «On Education» and Article 7 of the Law 
«On General Secondary Education», the language (or languages) of education 
(teaching and instruction) in general education establishments is defined on the basis 
of the Constitution and the law that regulates the use of languages1. In accordance 
with Articles 27.1 and 27.2 of the Law on Languages, teaching and instruction in 
general education establishments shall be performed in the Ukrainian language; 
in the areas of compact settlement of the citizens of other nationalities general 
education schools may be founded where teaching and instruction is performed in 
their or other language.

Thus, on the basis of the constitutional provisions concerning the status of 
the Ukrainian language as the state language and legislative regulation of the use 
of languages, one of the principles of the state language policy has developed: 
teaching and instruction in the establishments of general education is performed in 
the Ukrainian language with the possibility to use and learn languages of national 
minorities. 

Paragraph 241 of the Regulation On General Education Establishments 
approved by the Resolution of the Cabinet of Ministers of Ukraine No.964 dated 
June 14, 2000 as amended by the Resolution «On Introducing Amendments to the 
Regulation On General Education Establishments» No.1033 dated September 30, 
2009 (hereinafter referred to as «the Regulation») reads that the language of 
instruction in the public and municipal general education establishments is the 
Ukrainian language and that in the process of teaching and instruction, languages 
of national minorities may be used and learnt alongside with the Ukrainian 

1 Currently the use of languages in Ukraine is regulated by the Law of the Ukrainian Soviet 
Socialist Republic «On the Languages in the Ukrainian Soviet Socialist Republic» which is in 
view of item 1, Chapter XV of the Constitution effective only in the part in which it does not 
contradict the Constitution (hereinafter referred to as «the Law on Languages»).



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

111

language. Since paragraph 241 of the Regulation replicates the legislative 
regulation of the use of languages and taking into consideration the competence 
of the Cabinet of Ministers in the implementation of the state language police, 
which was analysed before, it does not contradict the Constitution. 

Paragraph 46.2 of the Regulation requires that teaching staff of public and 
municipal general education establishments continuously use the Ukrainian 
language during working hours or alongside with the Ukrainian, the language of 
national minorities in those educational establishments where the use of language 
of national minorities as the language of teaching and instruction is allowed. 
The examination of this paragraph of the Regulation suggests that thereby is 
established the legal rule concerning the use of languages by teaching staff of 
the establishments of general education, whereas under the Article 92.1.4 of the 
Constitution the regulation of the use of languages can be determined exclusively 
by laws.

Hence, establishing the rule of paragraph 46.2 of the Regulation, the Cabinet of 
Ministers acted ultra vires, and therefore this paragraph contradicts Articles 10.4, 
19.2, 92.1.4, 113.3 and 117.1 of the Fundamental Law.

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) 
paragraph 241 of the Regulation On General Education Establishments approved 
by the Resolution of the Cabinet of Ministers of Ukraine No.964 dated June 14, 
2000 as amended by the Resolution «On Introducing Amendments to the 
Regulation On General Education Establishments» No.1033 dated September 30, 
2009.

2. To recognise as non-conforming with the Constitution of Ukraine 
(unconstitutional) paragraph 46.2 of the Regulation On General Education 
Establishments approved by the Resolution of the Cabinet of Ministers of Ukraine 
No.964 dated June 14, 2000 as amended by the Resolution «On Introducing 
Amendments to the Regulation On General Education Establishments» No.1033 
dated September 30, 2009.

3. Paragraph 46.2 of the Regulation On General Education Establishments 
approved by the Resolution of the Cabinet of Ministers of Ukraine No.964 dated 
June 14, 2000 as amended by the Resolution «On Introducing Amendments 
to the Regulation On General Education Establishments» No.1033 dated 
September 30, 2009 recognised as unconstitutional loses its legal force from the 
day the Constitutional Court adopted this Decision.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì Àêö³îíåðíîãî òîâàðèñòâà
«Ñòðàõîâà êîìïàí³ÿ «Àâàíòå» ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü

÷àñòèíè äðóãî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ»,
ñòàòò³ 15 Çàêîíó Óêðà¿íè «Ïðî îïîäàòêóâàííÿ ïðèáóòêó ï³äïðèºìñòâ»

м.  К и ї в Ñïðàâà ¹1-5/2010
16 лютого 2010 року
№5-рп/2010

Конституційний Суд України у складі суддів: Конституційний Суд України у складі суддів: 

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñè-
ëüîâè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, 
Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³â-
ñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà 
Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà 
Äìèòðîâè÷à — äîïîâ³äà÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè 
Âàñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, 
Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà 
Â³ê òîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì Àêö³îíåðíîãî òîâàðèñòâà «Ñòðàõîâà êîìïàí³ÿ «Àâàíòå» ùîäî îô³ö³é-
íîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè äðóãî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî 
ñèñòåìó îïîäàòêóâàííÿ» â³ä 25 ÷åðâíÿ 1991 ðîêó ¹1251-XI (Â³äîìîñò³ Âåð-
õîâíî¿ Ðàäè Óêðà¿íè, 1991 ð., ¹39, ñò.51) ç íàñòóïíèìè çì³íàìè òà ñòàòò³ 15 
Çàêîíó Óêðà¿íè «Ïðî îïîäàòêóâàííÿ ïðèáóòêó ï³äïðèºìñòâ» â³ä 28 ãðóäíÿ 
1994 ðîêó ¹334/94-ÂÐ (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 1995 ð., ¹4, 
ñò.28) ç íàñòóïíèìè çì³íàìè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 42, 43 Çàêîíó 
Óêðà¿ íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè« ñòàëî êîíñòèòóö³éíå çâåð-
íåííÿ Àêö³îíåðíîãî òîâàðèñòâà «Ñòðàõîâà êîìïàí³ÿ «Àâàíòå».

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 94 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü íåîäíîçíà÷íîãî çàñòîñóâàííÿ ïî-
ëîæåíü ÷àñòèíè äðóãî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàí-
íÿ», ñòàòò³ 15 Çàêîíó Óêðà¿íè «Ïðî îïîäàòêóâàííÿ ïðèáóòêó ï³äïðèºìñòâ» 
ñóäàìè çàãàëüíî¿ þðèñäèêö³¿ òà îðãàíàìè äåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ëèëàêà Ä.Ä. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå çâåðíåííÿ — Àêö³îíåðíå òîâàðèñòâî 
«Ñòðàõîâà êîìïàí³ÿ «Àâàíòå» (äàë³ — Òîâàðèñòâî) — çâåðíóâñÿ äî Êîí-
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ñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì äàòè îô³ö³éíå òëóìà÷åííÿ ïî-
ëîæåíü:

— ÷àñòèíè äðóãî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàí-
íÿ» â³ä 25 ÷åðâíÿ 1991 ðîêó ¹1251-XI ç íàñòóïíèìè çì³íàìè (äàë³ — Çàêîí 
¹1251), â³äïîâ³äíî äî ÿêî¿ Âåðõîâíà Ðàäà Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì 
(äàë³ — Âåðõîâíà Ðàäà ÀÐÊ) ³ ñ³ëüñüê³, ñåëèùí³, ì³ñüê³ ðàäè (äàë³ — ðàäè) 
ìîæóòü âñòàíîâëþâàòè äîäàòêîâ³ ï³ëüãè ùîäî îïîäàòêóâàííÿ ó ìåæàõ ñóì, 
ùî íàäõîäÿòü äî ¿õ áþäæåò³â;

— ñòàòò³ 15 Çàêîíó Óêðà¿íè «Ïðî îïîäàòêóâàííÿ ïðèáóòêó ï³äïðèºìñòâ» 
â³ä 28 ãðóäíÿ 1994 ðîêó ¹334/94-ÂÐ ç íàñòóïíèìè çì³íàìè (äàë³ — Çàêîí 
¹334), çã³äíî ç ÿêîþ ñòàâêè ïîäàòêó íà ïðèáóòîê, ï³ëüãè ùîäî ïîäàòêó, 
îá’ºêò îïîäàòêóâàííÿ, ïîðÿäîê îá÷èñëåííÿ îïîäàòêîâóâàíîãî ïðèáóòêó, 
ñòðîêè ³ ïîðÿäîê ñïëàòè òà çàðàõóâàííÿ ïîäàòêó äî áþäæåò³â ìîæóòü âñòà-
íîâëþâàòèñÿ òà çì³íþâàòèñÿ ëèøå øëÿõîì âíåñåííÿ çì³í äî öüîãî Çàêîíó 
ñòîñîâíî ïðàâà ñ³ëüñüêî¿ ðàäè âñòàíîâëþâàòè äîäàòêîâ³ ï³ëüãè ç ïîäàòêó 
íà ïðèáóòîê ï³äïðèºìñòâàì êîìóíàëüíî¿ ôîðìè âëàñíîñò³ ó ìåæàõ ñóì, ÿê³ 
íàäõîäÿòü äî ¿¿ áþäæåòó.

Òîâàðèñòâî çàçíà÷àº, ùî âîíî º êîìóíàëüíèì ï³äïðèºìñòâîì ×åð-
êàñüêî-Ëîç³âñüêî¿ ñ³ëüñüêî¿ ðàäè ³ â³äïîâ³äíî äî Çàêîíó ¹1251 ³ Çàêîíó 
¹334 — ïëàòíèêîì ïîäàòêó íà ïðèáóòîê, ÿêèé õî÷ ³ º çàãàëüíîäåðæàâíèì 
ïîäàòêîì, àëå çã³äíî ç ïóíêòîì 15 ñòàòò³ 69 Áþäæåòíîãî êîäåêñó Óêðà¿íè 
(äàë³ — Êîäåêñ) íàëåæèòü äî äîõîä³â ì³ñöåâîãî áþäæåòó. Íà ï³äñòàâ³ ÷àñ-
òèíè äðóãî¿ ñòàòò³ 1 Çàêîíó ¹1251 ñ³ëüñüêà ðàäà âñòàíîâèëà Òîâàðèñòâó 
ï³ëüãó ùîäî öüîãî ïîäàòêó, ó çâ’ÿçêó ç ÷èì âèíèêëè ñï³ðí³ ïðàâîâ³äíîñèíè 
ì³æ íèì òà ñ³ëüñüêîþ ðàäîþ, ç îäíîãî áîêó, ³ äåðæàâíîþ ïîäàòêîâîþ ³í-
ñïåêö³ºþ — ç ³íøîãî, ÿêà ââàæàº, ùî â³äïîâ³äíî äî ñòàòò³ 15 Çàêîíó ¹334 
ñ³ëüñüê³ ðàäè íå ìàþòü ïðàâà ïðèéìàòè ð³øåííÿ ñòîñîâíî âñòàíîâëåííÿ 
ï³ëüã ç ïîäàòêó íà ïðèáóòîê. Âíàñë³äîê ñóäîâèõ ðîçãëÿä³â çàçíà÷åíîãî ïè-
òàííÿ ÿê ó ö³é, òàê ³ â ³íøèõ àíàëîã³÷íèõ ñïðàâàõ ìàº ì³ñöå íåîäíîçíà÷íå 
çàñòîñóâàííÿ ïîëîæåíü ÷àñòèíè äðóãî¿ ñòàòò³ 1 Çàêîíó ¹1251, ñòàòò³ 15 
Çàêîíó ¹334. ßê íà äîêàç íàâåäåíîãî àâòîð êëîïîòàííÿ ïîñèëàºòüñÿ íà 
àêò ïåðåâ³ðêè Òîâàðèñòâà ç ïèòàíü äîòðèìàííÿ âèìîã ïîäàòêîâîãî òà âà-
ëþòíîãî çàêîíîäàâñòâà Óêðà¿íè Äåðãà÷³âñüêî¿ ì³æðàéîííî¿ äåðæàâíî¿ ïî-
äàòêîâî¿ ³íñïåêö³¿ Õàðê³âñüêî¿ îáëàñò³ â³ä 18 ëèïíÿ 2008 ðîêó, ïîñòàíîâó 
â³ä 17 áåðåçíÿ 2009 ðîêó òà óõâàëó â³ä 24 áåðåçíÿ 2004 ðîêó Âåðõîâíîãî 
Ñóäó Óêðà¿íè, ïîñòàíîâó â³ä 6 ëèñòîïàäà 2008 ðîêó òà óõâàëó â³ä 21 ñåðï-
íÿ 2007 ðîêó Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè, óõâàëó Õàðê³âñüêî-
ãî àïåëÿö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó â³ä 2 ÷åðâíÿ 2008 ðîêó, ð³øåííÿ 
Êðåì³íñüêîãî ðàéîííîãî ñóäó Ëóãàíñüêî¿ îáëàñò³ â³ä 29 ñåðïíÿ 2003 ðîêó, 
óõâàëó àïåëÿö³éíîãî ñóäó Ëóãàíñüêî¿ îáëàñò³ â³ä 19 ëèñòîïàäà 2003 ðîêó, â 
ÿêèõ ì³ñòÿòüñÿ ïðîòèëåæí³ âèñíîâêè ùîäî çàñòîñóâàííÿ âêàçàíèõ ïîëî-
æåíü Çàêîíó ¹1251, Çàêîíó ¹334.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî çâåðíåííÿ âèñëî-
âèëè Âåðõîâíèé Ñóä Óêðà¿íè, Âèùèé àäì³í³ñòðàòèâíèé ñóä Óêðà¿íè, Êî-
ì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü ïîäàòêîâî¿ òà ìèòíî¿ ïîë³òèêè, Ì³-
í³ñòåðñòâî ðåã³îíàëüíîãî ðîçâèòêó òà áóä³âíèöòâà Óêðà¿íè, Ì³í³ñòåðñòâî 
ô³íàíñ³â Óêðà¿íè, Äåðæàâíà ïîäàòêîâà àäì³í³ñòðàö³ÿ Óêðà¿íè, Ëóãàíñüêà 
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ì³ñüêà ðàäà, íàóêîâö³ ²íñòèòóòó áþäæåòó òà ñîö³àëüíî-åêîíîì³÷íèõ äîñë³-
äæåíü, Íàö³îíàëüíîãî óí³âåðñèòåòó äåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè, 
²íñòèòóòó åêîíîì³êî-ïðàâîâèõ äîñë³äæåíü ÍÀÍ Óêðà¿íè, Òåðíîï³ëüñüêî-
ãî íàö³îíàëüíîãî åêîíîì³÷íîãî óí³âåðñèòåòó òà Êè¿âñüêîãî íàö³îíàëüíîãî 
åêîíîì³÷íîãî óí³âåðñèòåòó ³ìåí³ Âàäèìà Ãåòüìàíà.

3. Ïðîâåäåíèé Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ñèñòåìíèé àíàë³ç íîðì 
Êîíñòèòóö³¿ òà çàêîí³â Óêðà¿íè, ùî âèçíà÷àþòü ñòàòóñ ì³ñöåâîãî ñàìîâðÿ-
äóâàííÿ òà éîãî îðãàí³â, ¿õíþ êîìïåòåíö³þ ó ñôåð³ áþäæåòíèõ òà ïîäàòêî-
âèõ â³äíîñèí ñòîñîâíî ³í³ö³éîâàíîãî â êîíñòèòóö³éíîìó çâåðíåíí³ ïèòàí-
íÿ, äàº ï³äñòàâè äëÿ òàêèõ âèñíîâê³â.

3.1. Âàæëèâîþ îçíàêîþ äåìîêðàòè÷íîãî óñòðîþ äåðæàâè, ñêëàäîâîþ ¿¿ 
êîíñòèòóö³éíîãî ëàäó º ì³ñöåâå ñàìîâðÿäóâàííÿ, ÿêå âèçíàºòüñÿ ³ ãàðàí-
òóºòüñÿ íà êîíñòèòóö³éíîìó ð³âí³ òà º îäí³ºþ ³ç ôîðì çä³éñíåííÿ íàðîäî-
âëàääÿ (÷àñòèíà äðóãà ñòàòò³ 5, ñòàòòÿ 7 Êîíñòèòóö³¿ Óêðà¿íè).

Êîíñòèòóö³éíå ïðèçíà÷åííÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïîëÿãàº ó ïðà-
â³ òåðèòîð³àëüíèõ ãðîìàä ÿê áåçïîñåðåäíüî, òàê ³ ÷åðåç îðãàíè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ (ðàäè òà ¿õ âèêîíàâ÷³ îðãàíè) ñàìîñò³éíî âèð³øóâàòè ïè-
òàííÿ ì³ñöåâîãî çíà÷åííÿ â ìåæàõ Êîíñòèòóö³¿ ³ çàêîí³â Óêðà¿íè (÷àñòèíè 
ïåðøà, òðåòÿ ñòàòò³ 140 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Äëÿ ñàìîñò³éíîãî âèð³øåííÿ ïèòàíü ì³ñöåâîãî çíà÷åííÿ Êîíñòèòóö³ÿ 
Óêðà¿íè ïåðåäáà÷àº, ùî ìàòåð³àëüíîþ òà ô³íàíñîâîþ îñíîâîþ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ º, çîêðåìà, ìàéíî, â òîìó ÷èñë³ ï³äïðèºìñòâ, ÿê³ ïåðåáó-
âàþòü ó éîãî êîìóíàëüí³é âëàñíîñò³, òà ì³ñöåâ³ áþäæåòè ³ ¿õ äîõîäè, à òà-
êîæ íàä³ëèëà òåðèòîð³àëüí³ ãðîìàäè ñåëà, ñåëèùà, ì³ñòà ïîâíîâàæåííÿìè 
áåçïîñåðåäíüî àáî ÷åðåç óòâîðåí³ íèìè îðãàíè óïðàâëÿòè êîìóíàëüíèì 
ìàéíîì, çàòâåðäæóâàòè ì³ñöåâ³ áþäæåòè ³ êîíòðîëþâàòè ¿õ âèêîíàííÿ, 
âñòàíîâëþâàòè ì³ñöåâ³ ïîäàòêè ³ çáîðè â³äïîâ³äíî äî çàêîíó, âèð³øóâàòè 
³íø³ ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ, â³äíåñåí³ çàêîíîì äî ¿õíüî¿ êîìïåòåíö³¿ 
(÷àñòèíà ïåðøà ñòàòò³ 142, ÷àñòèíà ïåðøà ñòàòò³ 143). Çàêîíàìè, ÿê³ âè-
çíà÷àþòü êîìïåòåíö³þ ðàä ó áþäæåòíèõ ³ ïîäàòêîâèõ ïðàâîâ³äíîñèíàõ, º, 
çîêðåìà, Êîäåêñ, Çàêîí Óêðà¿íè «Ïðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³» 
â³ä 21 òðàâíÿ 1997 ðîêó ¹280/97-ÂÐ (äàë³ — Çàêîí ¹280), Çàêîí ¹1251, 
Çàêîí ¹334, à òàêîæ Äåêðåò Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî ì³ñöåâ³ ïî-
äàòêè ³ çáîðè» â³ä 20 òðàâíÿ 1993 ðîêó ¹56–93 (äàë³ — Äåêðåò) òà ³íø³.

3.2. Ïîäàòêîâà ïîë³òèêà äåðæàâè ãîëîâíèì ÷èíîì ðåàë³çóºòüñÿ ÷åðåç 
ñèñòåìó îïîäàòêóâàííÿ, ÿêà â³äïîâ³äíî äî ïóíêòó 1 ÷àñòèíè äðóãî¿ ñòàò-
ò³ 92 Êîíñòèòóö³¿ Óêðà¿íè âñòàíîâëþºòüñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè.

Ñèñòåìó îïîäàòêóâàííÿ â Óêðà¿í³ ñòàíîâèòü ñóêóïí³ñòü ïîäàòê³â ³ çáî-
ð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â) (äàë³ — ïîäàòêè), ÿê³ âñòàíîâëþþòüñÿ ³ ñïðàâ-
ëÿþòüñÿ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè ïðî îïîäàòêóâàííÿ (÷àñòèíà ÷åò-
âåðòà ñòàòò³ 2 Çàêîíó ¹1251).

Çàêîí ¹1251, âñòàíîâèâøè ñèñòåìó îïîäàòêóâàííÿ, âèçíà÷èâ âèäè ïî-
äàòê³â (ñòàòò³ 13, 14, 15) òà ïåðåäáà÷èâ çàñàäè ïîäàòêîâèõ â³äíîñèí â Óêðà¿-
í³, à ñàìå: âñ³ ³íø³ çàêîíè Óêðà¿íè ïðî îïîäàòêóâàííÿ ìàþòü â³äïîâ³äàòè 
ïðèíöèïàì, çàêëàäåíèì ó íüîìó (÷àñòèíà äåñÿòà ñòàòò³ 1); âñòàíîâëåííÿ 
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³ ñêàñóâàííÿ ïîäàòê³â, à òàêîæ ï³ëüã ¿õ ïëàòíèêàì ìîæå çä³éñíþâàòèñÿ 
ò³ëüêè â³äïîâ³äíî äî éîãî ïîëîæåíü òà ïîëîæåíü ³íøèõ çàêîí³â Óêðà¿íè 
ïðî îïîäàòêóâàííÿ (÷àñòèíà ïåðøà ñòàòò³ 1); ñòàâêè, ìåõàí³çì ñïðàâëÿí-
íÿ ïîäàòê³â ³ ï³ëüãè ùîäî îïîäàòêóâàííÿ íå ìîæóòü âñòàíîâëþâàòèñÿ àáî 
çì³íþâàòèñÿ ³íøèìè çàêîíàìè Óêðà¿íè, êð³ì çàêîí³â ïðî îïîäàòêóâàííÿ 
(÷àñòèíà òðåòÿ ñòàòò³ 1, ñòàòòÿ 7); áóäü-ÿê³ ïîäàòêè, çàïðîâàäæåí³ çàêîíà-
ìè Óêðà¿íè, ìàþòü áóòè âêëþ÷åí³ äî íüîãî (÷àñòèíà äåñÿòà ñòàòò³ 1); ïîðÿ-
äîê çàðàõóâàííÿ ïîäàòê³â äî áþäæåò³â òà äåðæàâíèõ ö³ëüîâèõ ôîíä³â ìîæå 
âñòàíîâëþâàòèñÿ ÿê çàêîíàìè ïðî îïîäàòêóâàííÿ, òàê ³ ³íøèìè çàêîíàìè 
Óêðà¿íè (ñòàòòÿ 8, ÷àñòèíà òðåòÿ ñòàòò³ 14, ÷àñòèíà ÷åòâåðòà ñòàòò³ 15).

3.3. Êîíñòèòóö³éíèé ïðàâîâèé ïîðÿäîê ó ñôåð³ îïîäàòêóâàííÿ ´ðóíòó-
ºòüñÿ íà ïîëîæåííÿõ ÷àñòèíè ïåðøî¿ ñòàòò³ 67, ïóíêòó 1 ÷àñòèíè äðóãî¿ 
ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè, çã³äíî ç ÿêèìè êîæåí çîáîâ’ÿçàíèé ñïëà÷ó-
âàòè ïîäàòêè ³ çáîðè, ùî âñòàíîâëþþòüñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè, ó 
ïîðÿäêó ³ ðîçì³ðàõ, ïåðåäáà÷åíèõ íèìè.

Â³äïîâ³äíî äî ñòàòò³ 13 Çàêîíó ¹1251 â Óêðà¿í³ ñïðàâëÿþòüñÿ çàãàëü-
íîäåðæàâí³ òà ì³ñöåâ³ ïîäàòêè. Äîõîäè ì³ñöåâèõ áþäæåò³â ôîðìóþòüñÿ çà 
ðàõóíîê ÿê çàãàëüíîäåðæàâíèõ, òàê ³ ì³ñöåâèõ ïîäàòê³â ó âñòàíîâëåíîìó 
çàêîíîì ïîðÿäêó (÷àñòèíà ÷åòâåðòà ñòàòò³ 15 Çàêîíó ¹1251, ñòàòòÿ 19 Äå-
êðåòó, ñòàòòÿ 69 Êîäåêñó, ÷àñòèíà ïåðøà ñòàòò³ 63 Çàêîíó ¹280).

Ïîäàòîê íà ïðèáóòîê ï³äïðèºìñòâ íàëåæèòü äî çàãàëüíîäåðæàâíèõ ïî-
äàòê³â (ïóíêò 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 14 Çàêîíó ¹1251). Â³í âñòàíîâëþ-
ºòüñÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè ³ ó âèçíà÷åíîìó çàêîíàìè Óêðà¿íè ïî-
ðÿäêó ìîæå çàðàõîâóâàòèñÿ äî Äåðæàâíîãî áþäæåòó Óêðà¿íè, áþäæåòó Àâ-
òîíîìíî¿ Ðåñïóáë³êè Êðèì, áþäæåò³â ðàä òà äåðæàâíèõ ö³ëüîâèõ ôîíä³â. 
Àíàëîã³÷íà íîðìà ì³ñòèòüñÿ ³ â ñòàòò³ 17 Çàêîíó ¹334, â³äïîâ³äíî äî ÿêî¿ 
öåé ïîäàòîê çàðàõîâóºòüñÿ äî áþäæåò³â çã³äíî ç Êîäåêñîì. Ïëàòíèêàìè çà-
çíà÷åíîãî ïîäàòêó º, çîêðåìà, êîìóíàëüí³ ï³äïðèºìñòâà (ïóíêò 3 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 14 Çàêîíó ¹1251). Çàðàõóâàííÿ äî ì³ñöåâèõ áþäæåò³â ïîäàò-
êó íà ïðèáóòîê ï³äïðèºìñòâ êîìóíàëüíî¿ âëàñíîñò³, çàñíîâíèêàìè ÿêèõ º 
ðàäè, ïåðåäáà÷àëîñÿ çàêîíàìè Óêðà¿íè ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 
2003 ð³ê (ñòàòòÿ 38), 2004 ð³ê (ñòàòòÿ 55), 2005 ð³ê (ñòàòòÿ 48), 2006 ð³ê (ñòàò-
òÿ 47), 2007 ð³ê (ñòàòòÿ 42), 2008 ð³ê (ñòàòòÿ 38), 2009 ð³ê (ñòàòòÿ 35).

3.4. Íà çàêîíîäàâ÷îìó ð³âí³ çàêð³ïëåíî ïðèíöèï ñàìîñò³éíîñò³ ì³ñ-
öåâèõ áþäæåò³â. Öåé ïðèíöèï ïîëÿãàº â òîìó, ùî âîíè íå âêëþ÷àþòüñÿ 
äî Äåðæàâíîãî áþäæåòó Óêðà¿íè, áþäæåòó Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì 
òà ³íøèõ ì³ñöåâèõ áþäæåò³â, à ¿õ ñàìîñò³éí³ñòü ãàðàíòóºòüñÿ âëàñíèìè òà 
çàêð³ïëåíèìè çà íèìè çàêîíîì íà ñòàá³ëüí³é îñíîâ³ çàãàëüíîäåðæàâíèìè 
äîõîäàìè, à òàêîæ ïðàâîì ñàìîñò³éíî âèçíà÷àòè íàïðÿìè âèêîðèñòàííÿ 
êîøò³â ì³ñöåâèõ áþäæåò³â â³äïîâ³äíî äî çàêîíó (÷àñòèíà øîñòà ñòàòò³ 16, 
÷àñòèíà ÷åòâåðòà ñòàòò³ 61 Çàêîíó ¹280, ïóíêò 3 ñòàòò³ 7 Êîäåêñó). Äîõî-
äàìè ì³ñöåâèõ áþäæåò³â âèçíàþòüñÿ ïîäàòêîâ³, íåïîäàòêîâ³ òà ³íø³ íàäõî-
äæåííÿ íà áåçïîâîðîòí³é îñíîâ³, ñïðàâëÿííÿ ÿêèõ ïåðåäáà÷åíî çàêîíàìè 
Óêðà¿íè, çîêðåìà òðàíñôåðòè (ñòàòòÿ 9 Êîäåêñó).

Çàçíà÷åí³ ïîëîæåííÿ Êîäåêñó óçãîäæóþòüñÿ ç ÷àñòèíîþ òðåòüîþ ñòàò-
ò³ 142 Êîíñòèòóö³¿ Óêðà¿íè, ÷àñòèíîþ ïåðøîþ ñòàòò³ 62, ÷àñòèíîþ òðåòüîþ 
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ñòàòò³ 66 Çàêîíó ¹280, â³äïîâ³äíî äî ÿêèõ äåðæàâà ô³íàíñîâî ï³äòðèìóº 
ì³ñöåâå ñàìîâðÿäóâàííÿ, áåðå ó÷àñòü ó ôîðìóâàíí³ äîõîä³â éîãî áþäæåò³â òà 
ãàðàíòóº îðãàíàì ì³ñöåâîãî ñàìîâðÿäóâàííÿ äîõîäíó áàçó, äîñòàòíþ äëÿ çà-
áåçïå÷åííÿ íàñåëåííÿ ïîñëóãàìè íà ð³âí³ ì³í³ìàëüíèõ ñîö³àëüíèõ ïîòðåá. 

3.5. Ïîäàòêîâ³ ï³ëüãè º ñêëàäîâîþ ñèñòåìè îïîäàòêóâàííÿ, òîìó âîíè 
ìàþòü âèçíà÷àòèñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè (ïóíêò 1 ÷àñòèíè äðóãî¿ 
ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè).

Ìîæëèâ³ñòü âñòàíîâëåííÿ ïîäàòêîâèõ ï³ëüã ïåðåäáà÷åíà Çàêîíîì 
¹1251 (÷àñòèíè ïåðøà, òðåòÿ, äåâ’ÿòà ñòàòò³ 1, ñòàòò³ 3, 10, ÷àñòèíà øîñòà 
ñòàòò³ 14). Â öüîìó Çàêîí³ âèçíà÷åíî ââåäåííÿ ï³ëüã ùîäî ïîäàòêó íà ïðè-
áóòîê ÿê ïðèíöèïîâó çàñàäó ïîáóäîâè ³ ïðèçíà÷åííÿ ñèñòåìè îïîäàòêó-
âàííÿ ³ çàçíà÷åíî, ùî öå îáóìîâëþºòüñÿ ñòèìóëþâàííÿì ï³äïðèºìíèöü-
êî¿ âèðîáíè÷î¿ ä³ÿëüíîñò³ òà ³íâåñòèö³éíî¿ àêòèâíîñò³.

Ïðàâî Âåðõîâíî¿ Ðàäè ÀÐÊ òà ðàä âñòàíîâëþâàòè ï³ëüãè ùîäî ïîäàòê³â 
ì³ñòÿòü ÷àñòèíà ïåðøà ñòàòò³ 1 Çàêîíó ¹1251, ñòàòòÿ 18 Äåêðåòó, çã³äíî ç 
ÿêèìè ïîäàòêîâ³ ï³ëüãè âñòàíîâëþþòüñÿ â³äïîâ³äíî äî öüîãî Çàêîíó, ³í-
øèõ çàêîí³â Óêðà¿íè ïðî îïîäàòêóâàííÿ. Çîêðåìà, ÷àñòèíà äðóãà ñòàòò³ 1 
íàçâàíîãî çàêîíó ïåðåäáà÷àº âñòàíîâëåííÿ äîäàòêîâèõ ï³ëüã ùîäî îïîäàò-
êóâàííÿ ó ìåæàõ ñóì, ùî íàäõîäÿòü äî ì³ñöåâèõ áþäæåò³â. 

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî ïîëîæåííÿ ÷àñòèíè 
äðóãî¿ ñòàòò³ 1 ó êîíòåêñò³ ÷àñòèíè ïåðøî¿ ö³º¿ ñòàòò³ Çàêîíó ¹1251 ïîòð³áíî 
ðîçãëÿäàòè ÿê ñàìîñò³éíó ï³äñòàâó äëÿ âñòàíîâëåííÿ Âåðõîâíîþ Ðàäîþ ÀÐÊ 
òà ðàäàìè ïîäàòêîâèõ ï³ëüã. Òîìó ïîëîæåííÿ ÷àñòèíè äðóãî¿ ñòàòò³ 1 Çàêî-
íó ¹1251 òðåáà ðîçóì³òè òàê, ùî Âåðõîâíà Ðàäà ÀÐÊ òà ðàäè ìàþòü ïðàâî 
âñòàíîâëþâàòè äîäàòêîâ³ ï³ëüãè ùîäî îïîäàòêóâàííÿ íå ò³ëüêè ñòîñîâíî 
ì³ñöåâèõ, à é ñòîñîâíî çàãàëüíîäåðæàâíèõ ïîäàòê³â, ñóìè ÿêèõ â³äïîâ³äíî 
äî çàêîí³â Óêðà¿íè çàðàõîâóþòüñÿ äî ì³ñöåâèõ áþäæåò³â, â ìåæàõ öèõ ñóì.

Âñòàíîâëåííÿ Âåðõîâíîþ Ðàäîþ ÀÐÊ òà ðàäàìè ï³ëüã ç ïîäàòêó íà ïðè-
áóòîê äëÿ ï³äïðèºìñòâ êîìóíàëüíî¿ ôîðìè âëàñíîñò³ íå ïîâ’ÿçàíå ç áþ-
äæåòíèìè âèäàòêàìè, ÿê³ ñïðÿìîâóþòüñÿ íà òàê³ ì³æáþäæåòí³ òðàíñôåð-
òè, ÿê äîòàö³¿ âèð³âíþâàííÿ ³ ñóáâåíö³¿ (ñòàòò³ 96, 97, 108 Êîäåêñó). Â³ä-
ïîâ³äíî äî ïóíêòó 15 ñòàòò³ 69 Êîäåêñó äî äîõîä³â ì³ñöåâèõ áþäæåò³â, ùî 
íå âðàõîâóþòüñÿ ïðè âèçíà÷åíí³ ì³æáþäæåòíèõ òðàíñôåðò³â, íàëåæèòü ³ 
ïîäàòîê íà ïðèáóòîê ï³äïðèºìñòâ êîìóíàëüíî¿ âëàñíîñò³. Ç³ çì³ñòó àáçàöó 
òðåòüîãî ï³äïóíêòó 7.8.2 ïóíêòó 7.8 ñòàòò³ 7 Çàêîíó ¹334 âáà÷àºòüñÿ, ùî 
ï³ëüãè ç³ ñïëàòè ïîäàòêó íà ïðèáóòîê ìîæóòü íàäàâàòèñÿ éîãî ïëàòíèêàì 
ÿê öèì Çàêîíîì, òàê ³ ³íøèìè çàêîíîäàâ÷èìè àêòàìè.

Ñòàòòÿ 103 Êîäåêñó ïåðåäáà÷àº íàäàííÿ ñóáâåíö³¿ íà êîìïåíñàö³þ âòðàò 
äîõîä³â áþäæåò³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ íà âèêîíàííÿ âëàñíèõ ïîâíî-
âàæåíü âíàñë³äîê íàäàííÿ äåðæàâîþ ïîäàòêîâèõ ï³ëüã, ÿê³ çìåíøóþòü äîõî-
äè öèõ áþäæåò³â. Ïðîòå Êîäåêñîì, ³íøèìè çàêîíàìè íå ïåðåäáà÷åíî íàäàí-
íÿ ñóáâåíö³é íà êîìïåíñàö³þ âòðàò äîõîä³â áþäæåò³â ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ, ùî âèíèêëè âíàñë³äîê íàäàííÿ ïîâíîâàæíèìè îðãàíàìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ï³ëüã ç ïîäàòê³â, ÿê³ çàðàõîâóþòüñÿ äî áþäæåò³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, àëå ñòàíîâëÿòü äîõîäè ì³ñöåâèõ áþäæåò³â, ùî íå âðàõîâó-
þòüñÿ ïðè âèçíà÷åíí³ îáñÿãó ì³æáþäæåòíèõ òðàíñôåðò³â. Òàêå ïðàâîâå ðå-
ãóëþâàííÿ ïîäàòêîâèõ ³ áþäæåòíèõ â³äíîñèí ñòîñîâíî çàãàëüíîäåðæàâíîãî 
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ïîäàòêó íà ïðèáóòîê, ïëàòíèêàìè ÿêîãî º ï³äïðèºìñòâà êîìóíàëüíî¿ ôîð-
ìè âëàñíîñò³, çàáåçïå÷óº äîäåðæàííÿ çàñàä ñïðàâåäëèâîñò³, ùî º ñêëàäîâîþ 
ïðèíöèïó âåðõîâåíñòâà ïðàâà (÷àñòèíà ïåðøà ñòàòò³ 8 Êîíñòèòóö³¿ Óêðà¿-
íè). Îäíèì ³ç ïðîÿâ³â öüîãî ïðèíöèïó â ïîäàòêîâ³é ñôåð³ º ñòâîðåííÿ ä³ºâî¿ 
ñèñòåìè îïîäàòêóâàííÿ, ÿêà ìàº ´ðóíòóâàòèñÿ íà çáàëàíñîâàíîñò³ ³íòåðåñ³â 
äåðæàâè, òåðèòîð³àëüíèõ ãðîìàä ³ ïëàòíèê³â ïîäàòê³â. Òîìó çàïðîâàäæåííÿ 
ï³ëüã ùîäî îêðåìèõ ïîäàòê³â ÷è êîíêðåòíèõ ¿õ ïëàòíèê³â íå ïîâèííî ðîç-
ãëÿäàòèñÿ ÿê ïðîÿâ ïîäàòêîâî¿ äèñêðèì³íàö³¿, íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿, 
ñòâîðåííÿ ïðèâ³ëåéîâàíîãî ñòàíîâèùà, ïîðóøåííÿ ïðèíöèï³â ð³âíîñò³ òà 
ºäèíîãî ï³äõîäó â îïîäàòêóâàíí³.

Íà ï³äñòàâ³ âèêëàäåíîãî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâ-
êó, ùî ïåðåäáà÷åíå ÷àñòèíîþ äðóãîþ ñòàòò³ 1 Çàêîíó ¹1251 ïðàâî Âåðõîâ-
íî¿ Ðàäè ÀÐÊ ³ ðàä âñòàíîâëþâàòè äîäàòêîâ³ ï³ëüãè ùîäî îïîäàòêóâàííÿ ó 
ìåæàõ ñóì, ÿê³ íàäõîäÿòü äî ¿õ áþäæåò³â, ìîæå áóòè ðåàë³çîâàíå çà óìîâè, 
ùî çàãàëüíîäåðæàâíèé ïîäàòîê íà ïðèáóòîê, ïëàòíèêîì ÿêîãî º ï³äïðè-
ºìñòâà êîìóíàëüíî¿ âëàñíîñò³, â³äïîâ³äíî äî çàêîí³â Óêðà¿íè ñïðàâëÿ-
ºòüñÿ äî áþäæåò³â Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì òà ðàä ³ íå âðàõîâóºòüñÿ 
ïðè âèçíà÷åíí³ ì³æáþäæåòíèõ òðàíñôåðò³â. Ïðè öüîìó ï³ëüãà ìîæå áóòè 
âñòàíîâëåíà ò³ëüêè ùîäî ò³º¿ ñóìè ïîäàòêó, ÿêà ï³äëÿãàº çàðàõóâàííþ äî 
çàçíà÷åíèõ áþäæåò³â.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 61, 63, 65, 67, 69, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî çâåðíåííÿ ïîëîæåííÿ ÷àñòèíè äðóãî¿ ñòàò-
ò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ» â³ä 25 ÷åðâíÿ 1991 ðîêó 
¹1251-XI òà ñòàòò³ 15 Çàêîíó Óêðà¿íè «Ïðî îïîäàòêóâàííÿ ïðèáóòêó ï³ä-
ïðèºìñòâ» â³ä 28 ãðóäíÿ 1994 ðîêó ¹334/94-ÂÐ ó ñèñòåìíîìó çâ’ÿçêó ç ïî-
ëîæåííÿìè ñòàòåé 5, 7, 8, 67, 92, 140, 142, 143 Êîíñòèòóö³¿ Óêðà¿íè, ñòà-
òåé 7, 9, 69, 96, 97, 103, 108 Áþäæåòíîãî êîäåêñó Óêðà¿íè, ñòàòåé 16, 61, 
62, 63, 66 Çàêîíó Óêðà¿íè «Ïðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³» òðåáà 
ðîçóì³òè òàê, ùî Âåðõîâíà Ðàäà Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ñ³ëüñüê³, 
ñåëèùí³, ì³ñüê³ ðàäè ìàþòü ïðàâî áåçïîñåðåäíüî íà ï³äñòàâ³ ÷àñòèíè äðó-
ãî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ» âñòàíîâëþâàòè 
ï³ëüãè ùîäî çàãàëüíîäåðæàâíîãî ïîäàòêó íà ïðèáóòîê ï³äïðèºìñòâ êîìó-
íàëüíî¿ âëàñíîñò³, ÿêùî â³í çã³äíî ³ç çàêîíàìè Óêðà¿íè ñïðàâëÿºòüñÿ äî 
áþäæåòó Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ áþ-
äæåò³â, ó ìåæàõ ñóì, ÿê³ ï³äëÿãàþòü çàðàõóâàííþ äî öèõ áþäæåò³â.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòè âòîðîé ñòàòüè 1
Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ», ñòàòüè 15 Çàêîíà Óêðàèíû 

«Î íàëîãîîáëîæåíèè ïðèáûëè ïðåäïðèÿòèé» ïî êîíñòèòóöèîííîìó
îáðàùåíèþ Àêöèîíåðíîãî îáùåñòâà «Ñòðàõîâàÿ êîìïàíèÿ «Àâàíòå»

г.  К и е в Äåëî ¹1-5/2010
16 февраля 2010 года
№5-рп/2010

Конституционный Суд Украины в составе судей: Конституционный Суд Украины в составе судей: 

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà Þðèÿ 
Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåî-
íèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, 
Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðî âè÷à, 
Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìè-
òðèÿ Äìèòðèåâè÷à — äîêëàä÷èêà, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê 
ßðîñëàâû Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëà-
âà Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, 
Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèé ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãî-
îáëîæåíèÿ» îò 25 èþíÿ 1991 ãîäà ¹1251-X² (Âåäîìîñòè Âåðõîâíîé Ðàäû 
Óêðàèíû, 1991 ã., ¹39, ñò.51) ñ ïîñëåäóþùèìè èçìåíåíèÿìè è ñòàòüè 15 
Çàêîíà Óêðàèíû «Î íàëîãîîáëîæåíèè ïðèáûëè ïðåäïðèÿòèé» îò 28 äåêà-
áðÿ 1994 ãîäà ¹334/94-ÂÐ (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 1995 ã., 
¹4, ñò.28) ñ ïîñëåäóþùèìè èçìåíåíèÿìè ïî êîíñòèòóöèîííîìó îáðàùå-
íèþ Àêöèîíåðíîãî îáùåñòâà «Ñòðàõîâàÿ êîìïàíèÿ «Àâàíòå».

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå Àêöèîíåðíîãî îáùåñòâà «Ñòðàõîâàÿ êîìïàíèÿ «Àâàíòå».

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå íåîäíîçíà÷íîãî 
ïðèìåíåíèÿ ïîëîæåíèé ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà Óêðàèíû «Î ñèñ-
òåìå íàëîãîîáëîæåíèÿ», ñòàòüè 15 Çàêîíà Óêðàèíû «Î íàëîãîîáëîæåíèè 
ïðèáûëè ïðåäïðèÿòèé» ñóäàìè îáùåé þðèñäèêöèè è îðãàíàìè ãîñóäàð-
ñòâåííîé íàëîãîâîé ñëóæáû.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ëûëàêà Ä.Ä. è èññëåäîâàâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå îáðàùåíèå — Àêöèîíåðíîå îá-
ùåñòâî «Ñòðàõîâàÿ êîìïàíèÿ «Àâàíòå» (äàëåå — Îáùåñòâî) — îáðàòèëñÿ 
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â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîë-
êîâàíèå ïîëîæåíèé:

— ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæå-
íèÿ» îò 25 èþíÿ 1991 ãîäà ¹1251-XI ñ ïîñëåäóþùèìè èçìåíåíèÿìè (äà-
ëåå — Çàêîí ¹1251), â ñîîòâåòñòâèè ñ êîòîðîé Âåðõîâíûé Ñîâåò Àâòî-
íîìíîé Ðåñïóáëèêè Êðûì (äàëåå — Âåðõîâíûé Ñîâåò ÀÐÊ) è ñåëüñêèå, 
ïîñåëêîâûå, ãîðîäñêèå ñîâåòû (äàëåå — ñîâåòû) ìîãóò óñòàíàâëèâàòü 
äîïîëíèòåëüíûå ëüãîòû ïî íàëîãîîáëîæåíèþ â ïðåäåëàõ ñóìì, ïîñòóïà-
þùèõ â èõ áþäæåòû;

— ñòàòüè 15 Çàêîíà Óêðàèíû «Î íàëîãîîáëîæåíèè ïðèáûëè ïðåäïðè-
ÿòèé» îò 28 äåêàáðÿ 1994 ãîäà ¹334/94-ÂÐ ñ ïîñëåäóþùèìè èçìåíåíèÿìè 
(äàëåå — Çàêîí ¹334), ñîãëàñíî êîòîðîé ñòàâêè íàëîãà íà ïðèáûëü, ëüãîòû 
ïî íàëîãó, îáúåêò íàëîãîîáëîæåíèÿ, ïîðÿäîê èñ÷èñëåíèÿ íàëîãîîáëàãàå-
ìîé ïðèáûëè, ñðîêè è ïîðÿäîê óïëàòû è çà÷èñëåíèÿ íàëîãà â áþäæåòû 
ìîãóò óñòàíàâëèâàòüñÿ è èçìåíÿòüñÿ ëèøü ïóòåì âíåñåíèÿ èçìåíåíèé 
â óêàçàííûé Çàêîí îòíîñèòåëüíî ïðàâà ñåëüñêîãî ñîâåòà óñòàíàâëèâàòü 
äîïîëíèòåëüíûå ëüãîòû èç íàëîãà íà ïðèáûëü ïðåäïðèÿòèÿì êîììóíàëü-
íîé ôîðìû ñîáñòâåííîñòè â ïðåäåëàõ ñóìì, ïîñòóïàþùèõ â åãî áþäæåò.

Îáùåñòâî îòìå÷àåò, ÷òî îíî ÿâëÿåòñÿ êîììóíàëüíûì ïðåäïðèÿòèåì 
×åðêàññêî-Ëîçîâñêîãî ñåëüñêîãî ñîâåòà è â ñîîòâåòñòâèè ñ Çàêîíîì ¹1251 
è Çàêîíîì ¹334 — ïëàòåëüùèêîì íàëîãà íà ïðèáûëü, êîòîðàÿ õîòü è ÿâ-
ëÿåòñÿ îáùåãîñóäàðñòâåííûì íàëîãîì, íî ñîãëàñíî ïóíêòó 15 ñòàòüè 69 
Áþäæåòíîãî êîäåêñà Óêðàèíû (äàëåå — Êîäåêñ) îòíîñèòñÿ ê äîõîäàì 
ìåñòíîãî áþäæåòà. Íà îñíîâàíèè ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà ¹1251 
ñåëüñêèé ñîâåò óñòàíîâèë Îáùåñòâó ëüãîòó ïî äàííîìó íàëîãó, â ñâÿçè 
ñ ÷åì âîçíèêëè ñïîðíûå ïðàâîîòíîøåíèÿ ìåæäó íèì è ñåëüñêèì ñîâåòîì, 
ñ îäíîé ñòîðîíû, è ãîñóäàðñòâåííîé íàëîãîâîé èíñïåêöèåé — ñ äðóãîé, 
êîòîðàÿ ñ÷èòàåò, ÷òî â ñîîòâåòñòâèè ñî ñòàòüåé 15 Çàêîíà ¹334 ñåëüñêèå 
ñîâåòû íå èìåþò ïðàâà ïðèíèìàòü ðåøåíèå ïî óñòàíîâëåíèþ ëüãîò èç íà-
ëîãà íà ïðèáûëü. Âñëåäñòâèå ñóäåáíûõ ðàññìîòðåíèé óêàçàííîãî âîïðîñà 
êàê ïî ýòîìó, òàê è ïî äðóãèì àíàëîãè÷íûì äåëàì èìååò ìåñòî íåîäíî-
çíà÷íîå ïðèìåíåíèå ïîëîæåíèé ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà ¹1251, 
ñòàòüè 15 Çàêîíà ¹334. Êàê äîêàçàòåëüñòâî ïðèâåäåííîãî àâòîð õîäàòàé-
ñòâà ññûëàåòñÿ íà àêò ïðîâåðêè Îáùåñòâà ïî âîïðîñàì ñîáëþäåíèÿ òðåáî-
âàíèé íàëîãîâîãî è âàëþòíîãî çàêîíîäàòåëüñòâà Óêðàèíû Äåðãà÷åâñêîé 
ìåæðàéîííîé ãîñóäàðñòâåííîé íàëîãîâîé èíñïåêöèè Õàðüêîâñêîé îáëàñ-
òè îò 18 èþëÿ 2008 ãîäà, ïîñòàíîâëåíèå îò 17 ìàðòà 2009 ãîäà è îïðåäå-
ëåíèå îò 24 ìàðòà 2004 ãîäà Âåðõîâíîãî Ñóäà Óêðàèíû, ïîñòàíîâëåíèå 
îò 6 íîÿáðÿ 2008 ãîäà è îïðåäåëåíèå îò 21 àâãóñòà 2007 ãîäà Âûñøåãî àä-
ìèíèñòðàòèâíîãî ñóäà Óêðàèíû, îïðåäåëåíèå Õàðüêîâñêîãî àïåëëÿöèîí-
íîãî àäìèíèñòðàòèâíîãî ñóäà îò 2 èþíÿ 2008 ãîäà, ðåøåíèå Êðåìèíñêîãî 
ðàéîííîãî ñóäà Ëóãàíñêîé îáëàñòè îò 29 àâãóñòà 2003 ãîäà, îïðåäåëåíèå 
àïåëëÿöèîííîãî ñóäà Ëóãàíñêîé îáëàñòè îò 19 íîÿáðÿ 2003 ãîäà, â êîòîðûõ 
ñîäåðæàòñÿ ïðîòèâîïîëîæíûå âûâîäû î ïðèìåíåíèè óêàçàííûõ ïîëîæå-
íèé Çàêîíà ¹1251, Çàêîíà ¹334.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî îáðàùå-
íèÿ èçëîæèëè Âåðõîâíûé Ñóä Óêðàèíû, Âûñøèé àäìèíèñòðàòèâíûé ñóä 
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Óêðàèíû, Êîìèòåò Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì íàëîãîâîé è 
òàìîæåííîé ïîëèòèêè, Ìèíèñòåðñòâî ðåãèîíàëüíîãî ðàçâèòèÿ è ñòðîè-
òåëüñòâà Óêðàèíû, Ìèíèñòåðñòâî ôèíàíñîâ Óêðàèíû, Ãîñóäàðñòâåííàÿ 
íàëîãîâàÿ àäìèíèñòðàöèÿ Óêðàèíû, Ëóãàíñêèé ãîðîäñêîé ñîâåò, íàó÷íûå 
ðàáîòíèêè Èíñòèòóòà áþäæåòà è ñîöèàëüíî-ýêîíîìè÷åñêèõ èññëåäîâà-
íèé, Íàöèîíàëüíîãî óíèâåðñèòåòà ãîñóäàðñòâåííîé íàëîãîâîé ñëóæáû 
Óêðàèíû, Èíñòèòóòà ýêîíîìèêî-ïðàâîâûõ èññëåäîâàíèé ÍÀÍ Óêðàèíû, 
Òåðíîïîëüñêîãî íàöèîíàëüíîãî ýêîíîìè÷åñêîãî óíèâåðñèòåòà è Êèåâñêî-
ãî íàöèîíàëüíîãî ýêîíîìè÷åñêîãî óíèâåðñèòåòà èìåíè Âàäèìà Ãåòüìàíà.

3. Ïðîâåäåííûé Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû ñèñòåìíûé àíàëèç 
íîðì Êîíñòèòóöèè è çàêîíîâ Óêðàèíû, êîòîðûå îïðåäåëÿþò ñòàòóñ ìåñò-
íîãî ñàìîóïðàâëåíèÿ è åãî îðãàíîâ, èõ êîìïåòåíöèþ â ñôåðå áþäæåòíûõ 
è íàëîãîâûõ îòíîøåíèé ïî èíèöèèðîâàííîìó â êîíñòèòóöèîííîì îáðà-
ùåíèè âîïðîñó, äàåò îñíîâàíèÿ äëÿ ñëåäóþùèõ âûâîäîâ.

3.1. Âàæíûì ïðèçíàêîì äåìîêðàòè÷åñêîãî óñòðîéñòâà ãîñóäàðñòâà, ñî-
ñòàâëÿþùèì åå êîíñòèòóöèîííîãî ïîðÿäêà ÿâëÿåòñÿ ìåñòíîå ñàìîóïðàâ-
ëåíèå, êîòîðîå ïðèçíàåòñÿ è ãàðàíòèðóåòñÿ íà êîíñòèòóöèîííîì óðîâíå è 
ÿâëÿåòñÿ îäíîé èç ôîðì îñóùåñòâëåíèÿ íàðîäîâëàñòèÿ (÷àñòü âòîðàÿ ñòà-
òüè 5, ñòàòüÿ 7 Êîíñòèòóöèè Óêðàèíû).

Êîíñòèòóöèîííîå ïðåäíàçíà÷åíèå ìåñòíîãî ñàìîóïðàâëåíèÿ ñîñòîèò 
â ïðàâå òåððèòîðèàëüíûõ ãðîìàä êàê íåïîñðåäñòâåííî, òàê è ÷åðåç îðãàíû 
ìåñòíîãî ñàìîóïðàâëåíèÿ (ñîâåòû è èõ èñïîëíèòåëüíûå îðãàíû) ñàìî-
ñòîÿòåëüíî ðåøàòü âîïðîñû ìåñòíîãî çíà÷åíèÿ â ïðåäåëàõ Êîíñòèòóöèè 
è çàêîíîâ Óêðàèíû (÷àñòè ïåðâàÿ, òðåòüÿ ñòàòüè 140 Îñíîâíîãî Çàêîíà 
Óêðàèíû).

Äëÿ ñàìîñòîÿòåëüíîãî ðåøåíèÿ âîïðîñîâ ìåñòíîãî çíà÷åíèÿ Êîíñòè-
òóöèÿ Óêðàèíû ïðåäóñìàòðèâàåò, ÷òî ìàòåðèàëüíîé è ôèíàíñîâîé îñíîâîé 
ìåñòíîãî ñàìîóïðàâëåíèÿ ÿâëÿåòñÿ, â ÷àñòíîñòè, èìóùåñòâî, â òîì ÷èñëå 
ïðåäïðèÿòèé, íàõîäÿùèõñÿ â åãî êîììóíàëüíîé ñîáñòâåííîñòè, è ìåñòíûå 
áþäæåòû è èõ äîõîäû, à òàêæå íàäåëèëà òåððèòîðèàëüíûå ãðîìàäû ñåëà, 
ïîñåëêà, ãîðîäà ïîëíîìî÷èÿìè íåïîñðåäñòâåííî èëè ÷åðåç ñîçäàííûå 
èìè îðãàíû óïðàâëÿòü êîììóíàëüíûì èìóùåñòâîì, óòâåðæäàòü ìåñòíûå 
áþäæåòû è êîíòðîëèðîâàòü èõ èñïîëíåíèå, óñòàíàâëèâàòü ìåñòíûå íàëîãè 
è ñáîðû â ñîîòâåòñòâèè ñ çàêîíîì, ðåøàòü äðóãèå âîïðîñû ìåñòíîãî çíà-
÷åíèÿ, îòíåñåííûå çàêîíîì ê èõ êîìïåòåíöèè (÷àñòü ïåðâàÿ ñòàòüè 142, 
÷àñòü ïåðâàÿ ñòàòüè 143). Çàêîíàìè, îïðåäåëÿþùèìè êîìïåòåíöèþ ñîâå-
òîâ â áþäæåòíûõ è íàëîãîâûõ ïðàâîîòíîøåíèÿõ, ÿâëÿþòñÿ, â ÷àñòíîñòè, 
Êîäåêñ, Çàêîí Óêðàèíû «Î ìåñòíîì ñàìîóïðàâëåíèè â Óêðàèíå» îò 21 ìàÿ 
1997 ãîäà ¹280/97-ÂÐ (äàëåå — Çàêîí ¹280), Çàêîí ¹1251, Çàêîí ¹334, 
à òàêæå Äåêðåò Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Î ìåñòíûõ íàëîãàõ è ñáî-
ðàõ» îò 20 ìàÿ 1993 ãîäà ¹56–93 (äàëåå — Äåêðåò) è äðóãèå.

3.2. Íàëîãîâàÿ ïîëèòèêà ãîñóäàðñòâà ãëàâíûì îáðàçîì ðåàëèçóåòñÿ ÷å-
ðåç ñèñòåìó íàëîãîîáëîæåíèÿ, êîòîðàÿ â ñîîòâåòñòâèè ñ ïóíêòîì 1 ÷àñòè 
âòîðîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû óñòàíàâëèâàåòñÿ èñêëþ÷èòåëüíî 
çàêîíàìè Óêðàèíû.
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Ñèñòåìó íàëîãîîáëîæåíèÿ â Óêðàèíå ñîñòàâëÿåò ñîâîêóïíîñòü íàëîãîâ 
è ñáîðîâ (îáÿçàòåëüíûõ ïëàòåæåé) (äàëåå — íàëîãè), êîòîðûå óñòàíàâëè-
âàþòñÿ è âçèìàþòñÿ â ñîîòâåòñòâèè ñ çàêîíàìè Óêðàèíû î íàëîãîîáëîæå-
íèè (÷àñòü ÷åòâåðòàÿ ñòàòüè 2 Çàêîíà ¹1251).

Çàêîí ¹1251, óòâåðäèâ ñèñòåìó íàëîãîîáëîæåíèÿ, îïðåäåëèë âèäû íà-
ëîãîâ (ñòàòüè 13, 14, 15) è ïðåäóñìîòðåë îñíîâû íàëîãîâûõ îòíîøåíèé â 
Óêðàèíå, à èìåííî: âñå èíûå çàêîíû Óêðàèíû î íàëîãîîáëîæåíèè äîëæíû 
ñîîòâåòñòâîâàòü ïðèíöèïàì, çàëîæåííûì â íåì (÷àñòü äåñÿòàÿ ñòàòüè 1); 
óñòàíîâëåíèå è îòìåíà íàëîãîâ, à òàêæå ëüãîò èõ ïëàòåëüùèêàì ìîæåò 
îñóùåñòâëÿòüñÿ òîëüêî â ñîîòâåòñòâèè ñ åãî ïîëîæåíèÿìè è ïîëîæåíèÿìè 
èíûõ çàêîíîâ Óêðàèíû î íàëîãîîáëîæåíèè (÷àñòü ïåðâàÿ ñòàòüè 1); ñòàâ-
êè, ìåõàíèçì âçèìàíèÿ íàëîãîâ è ëüãîòû ïî íàëîãîîáëîæåíèþ íå ìîãóò 
óñòàíàâëèâàòüñÿ èëè èçìåíÿòüñÿ èíûìè çàêîíàìè Óêðàèíû, êðîìå çàêî-
íîâ î íàëîãîîáëîæåíèè (÷àñòü òðåòüÿ ñòàòüè 1, ñòàòüÿ 7); ëþáûå íàëîãè, 
âíåäðåííûå çàêîíàìè Óêðàèíû, äîëæíû áûòü âêëþ÷åíû â íåãî (÷àñòü äå-
ñÿòàÿ ñòàòüè 1); ïîðÿäîê çà÷èñëåíèÿ íàëîãîâ â áþäæåòû è ãîñóäàðñòâåííûå 
öåëåâûå ôîíäû ìîæåò óñòàíàâëèâàòüñÿ êàê çàêîíàìè î íàëîãîîáëîæåíèè, 
òàê è èíûìè çàêîíàìè Óêðàèíû (ñòàòüÿ 8, ÷àñòü òðåòüÿ ñòàòüè 14, ÷àñòü 
÷åòâåðòàÿ ñòàòüè 15).

3.3. Êîíñòèòóöèîííûé ïðàâîâîé ïîðÿäîê â ñôåðå íàëîãîîáëîæåíèÿ 
îñíîâûâàåòñÿ íà ïîëîæåíèÿõ ÷àñòè ïåðâîé ñòàòüè 67, ïóíêòà 1 ÷àñòè âòî-
ðîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðûì êàæäûé îáÿçàí 
ïëàòèòü íàëîãè è ñáîðû, êîòîðûå óñòàíàâëèâàþòñÿ èñêëþ÷èòåëüíî çàêî-
íàìè Óêðàèíû, â ïîðÿäêå è ðàçìåðàõ, ïðåäóñìîòðåííûõ èìè.

Â ñîîòâåòñòâèè ñî ñòàòüåé 13 Çàêîíà ¹1251 â Óêðàèíå âçèìàþòñÿ 
îáùåãîñóäàðñòâåííûå è ìåñòíûå íàëîãè. Äîõîäû ìåñòíûõ áþäæåòîâ ôîð-
ìèðóþòñÿ çà ñ÷åò êàê îáùåãîñóäàðñòâåííûõ, òàê è ìåñòíûõ íàëîãîâ â óñòà-
íîâëåííîì çàêîíîì ïîðÿäêå (÷àñòü ÷åòâåðòàÿ ñòàòüè 15 Çàêîíà ¹1251, ñòà-
òüÿ 19 Äåêðåòà, ñòàòüÿ 69 Êîäåêñà, ÷àñòü ïåðâàÿ ñòàòüè 63 Çàêîíà ¹280).

Íàëîã íà äîõîäû ïðåäïðèÿòèé îòíîñèòñÿ ê îáùåãîñóäàðñòâåííûì íà-
ëîãàì (ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 14 Çàêîíà ¹1251). Îí óñòàíàâëèâàåòñÿ 
Âåðõîâíîé Ðàäîé Óêðàèíû è â îïðåäåëåííîì çàêîíàìè Óêðàèíû ïîðÿäêå 
ìîæåò çà÷èñëÿòüñÿ â Ãîñóäàðñòâåííûé áþäæåò Óêðàèíû, áþäæåò Àâòîíîì-
íîé Ðåñïóáëèêè Êðûì, áþäæåòû ñîâåòîâ è ãîñóäàðñòâåííûõ öåëåâûõ ôîí-
äîâ. Àíàëîãè÷íàÿ íîðìà ñîäåðæèòñÿ è â ñòàòüå 17 Çàêîíà ¹334, â ñîîòâåò-
ñòâèè ñ êîòîðîé äàííûé íàëîã çà÷èñëÿåòñÿ â áþäæåòû ñîãëàñíî Êîäåêñó. 
Ïëàòåëüùèêàìè óêàçàííîãî íàëîãà ÿâëÿþòñÿ, â ÷àñòíîñòè, êîììóíàëüíûå 
ïðåäïðèÿòèÿ (ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 14 Çàêîíà ¹1251). Çà÷èñëå-
íèå â ìåñòíûå áþäæåòû íàëîãà íà ïðèáûëü ïðåäïðèÿòèé êîììóíàëüíîé 
ñîáñòâåííîñòè, îñíîâàòåëÿìè êîòîðûõ ÿâëÿþòñÿ ñîâåòû, ïðåäóñìàòðèâà-
ëîñü çàêîíàìè Óêðàèíû î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2003 ãîä 
(ñòàòüÿ 38), 2004 ãîä (ñòàòüÿ 55), 2005 ãîä (ñòàòüÿ 48), 2006 ãîä (ñòàòüÿ 47), 
2007 ãîä (ñòàòüÿ 42), 2008 ãîä (ñòàòüÿ 38), 2009 ãîä (ñòàòüÿ 35).

3.4. Íà çàêîíîäàòåëüíîì óðîâíå çàêðåïëåí ïðèíöèï ñàìîñòîÿòåëü-
íîñòè ìåñòíûõ áþäæåòîâ. Äàííûé ïðèíöèï çàêëþ÷àåòñÿ â òîì, ÷òî îíè 
íå âêëþ÷àþòñÿ â Ãîñóäàðñòâåííûé áþäæåò Óêðàèíû, áþäæåò Àâòîíîìíîé 
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Ðåñïóáëè êè Êðûì è äðóãèå ìåñòíûå áþäæåòû, à èõ ñàìîñòîÿòåëüíîñòü 
ãàðàíòèðóåòñÿ ñîáñòâåííûìè è çàêðåïëåííûìè çà íèìè çàêîíîì íà ñòà-
áèëüíîé îñíîâå îáùåãîñóäàðñòâåííûìè äîõîäàìè, à òàêæå ïðàâîì ñàìî-
ñòîÿòåëüíî îïðåäåëÿòü íàïðàâëåíèÿ èñïîëüçîâàíèÿ ñðåäñòâ ìåñòíûõ áþä-
æåòîâ â ñîîòâåòñòâèè ñ çàêîíîì (÷àñòü øåñòàÿ ñòàòüè 16, ÷àñòü ÷åòâåðòàÿ 
ñòàòüè 61 Çàêîíà ¹280, ïóíêò 3 ñòàòüè 7 Êîäåêñà). Äîõîäàìè ìåñòíûõ áþä-
æåòîâ ïðèçíàþòñÿ íàëîãîâûå, íåíàëîãîâûå è äðóãèå ïîñòóïëåíèÿ íà áåç-
âîçâðàòíîé îñíîâå, âçèìàíèå êîòîðûõ ïðåäóñìîòðåíî çàêîíàìè Óêðàèíû, 
â ÷àñòíîñòè òðàíñôåðòû (ñòàòüÿ 9 Êîäåêñà).

Óêàçàííûå ïîëîæåíèÿ Êîäåêñà ñîãëàñîâûâàþòñÿ ñ ÷àñòüþ òðåòüåé ñòà-
òüè 142 Êîíñòèòóöèè Óêðàèíû, ÷àñòüþ ïåðâîé ñòàòüè 62, ÷àñòüþ òðåòüåé 
ñòàòüè 66 Çàêîíà ¹280, â ñîîòâåòñòâèè ñ êîòîðûìè ãîñóäàðñòâî ôèíàíñî-
âî ïîääåðæèâàåò ìåñòíîå ñàìîóïðàâëåíèå, ïðèíèìàåò ó÷àñòèå â ôîðìèðî-
âàíèè äîõîäîâ åãî áþäæåòîâ è ãàðàíòèðóåò îðãàíàì ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ äîõîäíóþ áàçó, äîñòàòî÷íóþ äëÿ îáåñïå÷åíèÿ íàñåëåíèÿ óñëóãàìè 
íà óðîâíå ìèíèìàëüíûõ ñîöèàëüíûõ íóæä.

3.5. Íàëîãîâûå ëüãîòû ÿâëÿþòñÿ ñîñòàâëÿþùåé ñèñòåìû íàëîãîîáëî-
æåíèÿ, ïîýòîìó îíè äîëæíû îïðåäåëÿòüñÿ èñêëþ÷èòåëüíî çàêîíàìè 
Óêðàèíû (ïóíêò 1 ÷àñòè âòîðîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû).

Âîçìîæíîñòü óñòàíîâëåíèÿ íàëîãîâûõ ëüãîò ïðåäóñìîòðåíà Çàêî-
íîì ¹1251 (÷àñòè ïåðâàÿ, òðåòüÿ, äåâÿòàÿ ñòàòüè 1, ñòàòüè 3, 10, ÷àñòü øåñ-
òàÿ ñòàòüè 14). Â äàííîì Çàêîíå îïðåäåëåíî ââåäåíèå ëüãîò ïî íàëîãó íà 
ïðèáûëü êàê ïðèíöèïèàëüíàÿ îñíîâà ïîñòðîåíèÿ è íàçíà÷åíèÿ ñèñòåìû 
íàëîãîîáëîæåíèÿ è óêàçàíî, ÷òî ýòî îáóñëîâëèâàåòñÿ ñòèìóëèðîâàíèåì 
ïðåäïðèíèìàòåëüñêîé ïðîèçâîäñòâåííîé äåÿòåëüíîñòè è èíâåñòèöèîí-
íîé àêòèâíîñòè.

Ïðàâî Âåðõîâíîãî Ñîâåòà ÀÐÊ è ñîâåòîâ óñòàíàâëèâàòü ëüãîòû ïî íà-
ëîãàì ñîäåðæàò ÷àñòü ïåðâàÿ ñòàòüè 1 Çàêîíà ¹1251, ñòàòüÿ 18 Äåêðåòà, 
ñîãëàñíî êîòîðûì íàëîãîâûå ëüãîòû óñòàíàâëèâàþòñÿ â ñîîòâåòñòâèè ñ 
äàííûì Çàêîíîì, èíûìè çàêîíàìè Óêðàèíû î íàëîãîîáëîæåíèè. Â ÷àñò-
íîñòè, ÷àñòü âòîðàÿ ñòàòüè 1 íàçâàííîãî çàêîíà ïðåäóñìàòðèâàåò óñòàíîâ-
ëåíèå äîïîëíèòåëüíûõ ëüãîò ïî íàëîãîîáëîæåíèþ â ïðåäåëàõ ñóìì, ïî-
ñòóïàþùèõ â ìåñòíûå áþäæåòû. 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç òîãî, ÷òî ïîëîæåíèå ÷àñòè 
âòîðîé ñòàòüè 1 â êîíòåêñòå ÷àñòè ïåðâîé ýòîé ñòàòüè Çàêîíà ¹1251 íåîá-
õîäèìî ðàññìàòðèâàòü êàê ñàìîñòîÿòåëüíîå îñíîâàíèå äëÿ óñòàíîâëåíèÿ 
Âåðõîâíûì Ñîâåòîì ÀÐÊ è ñîâåòàìè íàëîãîâûõ ëüãîò. Ïîýòîìó ïîëîæåíèå 
÷àñòè âòîðîé ñòàòüè 1 Çàêîíà ¹1251 ñëåäóåò ïîíèìàòü êàê òî, ÷òî Âåðõîâíûé 
Ñîâåò ÀÐÊ è ñîâåòû èìåþò ïðàâî óñòàíàâëèâàòü äîïîëíèòåëüíûå ëüãîòû 
ïî íàëîãîîáëîæåíèþ íå òîëüêî îòíîñèòåëüíî ìåñòíûõ, íî è îòíîñèòåëüíî 
îáùåãîñóäàðñòâåííûõ íàëîãîâ, ñóììû êîòîðûõ â ñîîòâåòñòâèè ñ çàêîíàìè 
Óêðàèíû çà÷èñëÿþòñÿ â ìåñòíûå áþäæåòû, â ïðåäåëàõ ýòèõ ñóìì.

Óñòàíîâëåíèå Âåðõîâíûì Ñîâåòîì ÀÐÊ è ñîâåòàìè ëüãîò èç íàëîãà íà 
ïðèáûëü äëÿ ïðåäïðèÿòèé êîììóíàëüíîé ôîðìû ñîáñòâåííîñòè íå ñâÿçàíî 
ñ áþäæåòíûìè ðàñõîäàìè, êîòîðûå íàïðàâëÿþòñÿ íà òàêèå ìåæáþäæåòíûå 
òðàíñôåðòû, êàê äîòàöèè âûðàâíèâàíèÿ è ñóáâåíöèè (ñòàòüè 96, 97, 108 Êî-
äåêñà). Â ñîîòâåòñòâèè ñ ïóíêòîì 15 ñòàòüè 69 Êîäåêñà ê äîõîäàì ìåñòíûõ 
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áþäæåòîâ, íå ó÷èòûâàåìûì ïðè îïðåäåëåíèè ìåæáþäæåòíûõ òðàíñôåð-
òîâ, îòíîñèòñÿ è íàëîã íà ïðèáûëü ïðåäïðèÿòèé êîììóíàëüíîé ñîáñòâåí-
íîñòè. Èç ñîäåðæàíèÿ àáçàöà òðåòüåãî ïîäïóíêòà 7.8.2 ïóíêòà 7.8 ñòàòüè 7 
Çàêîíà ¹334 óñìàòðèâàåòñÿ, ÷òî ëüãîòû ñ óïëàòû íàëîãà íà ïðèáûëü ìî-
ãóò ïðåäîñòàâëÿòüñÿ åãî ïëàòåëüùèêàì êàê äàííûì Çàêîíîì, òàê è èíûìè 
çàêîíîäàòåëüíûìè àêòàìè.

Ñòàòüÿ 103 Êîäåêñà ïðåäóñìàòðèâàåò ïðåäîñòàâëåíèå ñóáâåíöèè íà 
êîìïåíñàöèþ ïîòåðü äîõîäîâ áþäæåòîâ ìåñòíîãî ñàìîóïðàâëåíèÿ íà 
âûïîëíåíèå ñîáñòâåííûõ ïîëíîìî÷èé âñëåäñòâèå ïðåäîñòàâëåíèÿ ãîñó-
äàðñòâîì íàëîãîâûõ ëüãîò, óìåíüøàþùèõ äîõîäû ýòèõ áþäæåòîâ. Îäíàêî 
Êîäåêñîì, èíûìè çàêîíàìè íå ïðåäóñìîòðåíî ïðåäîñòàâëåíèå ñóáâåíöèé 
íà êîìïåíñàöèþ ïîòåðü äîõîäîâ áþäæåòîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, 
âîçíèêøèõ âñëåäñòâèå ïðåäîñòàâëåíèÿ ïîëíîìî÷íûìè îðãàíàìè ìåñò-
íîãî ñàìîóïðàâëåíèÿ ëüãîò èç íàëîãîâ, êîòîðûå çà÷èñëÿþòñÿ â áþäæåòû 
ìåñòíîãî ñàìîóïðàâëåíèÿ, íî ñîñòàâëÿþò äîõîäû ìåñòíûõ áþäæåòîâ, íå 
ó÷èòûâàåìûå ïðè îïðåäåëåíèè îáúåìà ìåæáþäæåòíûõ òðàíñôåðòîâ. Òà-
êîå ïðàâîâîå ðåãóëèðîâàíèå íàëîãîâûõ è áþäæåòíûõ îòíîøåíèé ïî îá-
ùåãîñóäàðñòâåííîìó íàëîãó íà ïðèáûëü, ïëàòåëüùèêàìè êîòîðîãî ÿâëÿ-
þòñÿ ïðåäïðèÿòèÿ êîììóíàëüíîé ôîðìû ñîáñòâåííîñòè, îáåñïå÷èâàåò 
ñîáëþäåíèå îñíîâ ñïðàâåäëèâîñòè, ÷òî ÿâëÿåòñÿ ñîñòàâëÿþùåé ïðèíöèïà 
âåðõîâåíñòâà ïðàâà (÷àñòü ïåðâàÿ ñòàòüè 8 Êîíñòèòóöèè Óêðàèíû). Îäíèì 
èç ïðîÿâëåíèé äàííîãî ïðèíöèïà â íàëîãîâîé ñôåðå ÿâëÿåòñÿ ñîçäàíèå 
äåéñòâåííîé ñèñòåìû íàëîãîîáëîæåíèÿ, êîòîðàÿ äîëæíà îñíîâûâàòüñÿ 
íà ñáàëàíñèðîâàííîñòè èíòåðåñîâ ãîñóäàðñòâà, òåððèòîðèàëüíûõ ãðîìàä 
è íàëîãîïëàòåëüùèêîâ. Ïîýòîìó âíåäðåíèå ëüãîò ïî îòäåëüíûì íàëîãàì 
èëè êîíêðåòíûì èõ ïëàòåëüùèêàì íå äîëæíî ðàññìàòðèâàòüñÿ êàê ïðî-
ÿâëåíèå íàëîãîâîé äèñêðèìèíàöèè, íåäîáðîñîâåñòíîé êîíêóðåíöèè, ñî-
çäàíèå ïðèâèëåãèðîâàííîãî ïîëîæåíèÿ, íàðóøåíèå ïðèíöèïîâ ðàâåíñòâà 
è åäèíîãî ïîäõîäà â íàëîãîîáëîæåíèè.

Íà îñíîâàíèè èçëîæåííîãî Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê 
âûâîäó, ÷òî ïðåäóñìîòðåííîå ÷àñòüþ âòîðîé ñòàòüè 1 Çàêîíà ¹1251 ïðàâî 
Âåðõîâíîãî Ñîâåòà ÀÐÊ è ñîâåòîâ óñòàíàâëèâàòü äîïîëíèòåëüíûå ëüãîòû ïî 
íàëîãîîáëîæåíèþ â ïðåäåëàõ ñóìì, ïîñòóïàþùèõ â èõ áþäæåòû, ìîæåò áûòü 
ðåàëèçîâàíî ïðè óñëîâèè, ÷òî îáùåãîñóäàðñòâåííûé íàëîã íà ïðèáûëü, ïëà-
òåëüùèêîì êîòîðîãî ÿâëÿþòñÿ ïðåäïðèÿòèÿ êîììóíàëüíîé ñîáñòâåííîñòè, 
â ñîîòâåòñòâèè ñ çàêîíàìè Óêðàèíû âçèìàåòñÿ â áþäæåòû Àâòîíîìíîé Ðåñ-
ïóáëèêè Êðûì è ñîâåòîâ è íå ó÷èòûâàåòñÿ ïðè îïðåäåëåíèè ìåæáþäæåòíûõ 
òðàíñôåðòîâ. Ïðè ýòîì ëüãîòà ìîæåò áûòü óñòàíîâëåíà òîëüêî ïî òîé ñóììå 
íàëîãà, êîòîðàÿ ïîäëåæèò çà÷èñëåíèþ â óêàçàííûå áþäæåòû.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 61, 63, 65, 67, 69, 95 Çàêîíà Óêðàèíû «Î Êîíñòè-
òóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèÿ ÷àñòè âòîðîé ñòà-
òüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ» îò 25 èþíÿ 1991 ãîäà 
¹1251-XI è ñòàòüè 15 Çàêîíà Óêðàèíû «Î íàëîãîîáëîæåíèè ïðèáûëè 
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ïðåäïðèÿòèé» îò 28 äåêàáðÿ 1994 ãîäà ¹334/94-ÂÐ â ñèñòåìíîé ñâÿçè ñ 
ïîëîæåíèÿìè ñòàòåé 5, 7, 8, 67, 92, 140, 142, 143 Êîíñòèòóöèè Óêðàèíû, 
ñòàòåé 7, 9, 69, 96, 97, 103, 108 Áþäæåòíîãî êîäåêñà Óêðàèíû, ñòàòåé 16, 61, 
62, 63, 66 Çàêîíà Óêðàèíû «Î ìåñòíîì ñàìîóïðàâëåíèè â Óêðàèíå» ñëåäóåò 
ïîíèìàòü êàê òî, ÷òî Âåðõîâíûé Ñîâåò Àâòîíîìíîé Ðåñïóáëèêè Êðûì, 
ñåëüñêèå, ïîñåëêîâûå, ãîðîäñêèå ñîâåòû èìåþò ïðàâî íåïîñðåäñòâåííî 
íà îñíîâàíèè ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëî-
ãîîáëîæåíèÿ» óñòàíàâëèâàòü ëüãîòû ïî îáùåãîñóäàðñòâåííîìó íàëîãó íà 
ïðèáûëü ïðåäïðèÿòèé êîììóíàëüíîé ñîáñòâåííîñòè, åñëè îí ñîãëàñíî çà-
êîíàì Óêðàèíû âçèìàåòñÿ â áþäæåò Àâòîíîìíîé Ðåñïóáëèêè Êðûì, ñåëü-
ñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ áþäæåòîâ, â ïðåäåëàõ ñóìì, ïîäëåæàùèõ çà-
÷èñëåíèþ â ýòè áþäæåòû.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.5-rp/2010 
dated February 16, 2010 in the case upon the constitutional appeal of the Joint Stock 
Company «The Insurance Company «Avante» concerning official interpretation of 
Article 1.2 of the Law «On Taxation System», Article 15 of the Law «On Taxation of 
Enterprise Profit»

 
The local self-government is an important feature of the democratic state, 

a component of its constitutional order which is recognised and ensured at the 
constitutional level, and is one of the forms of execution of sovereignty of the 
people (Articles 5.2, 7 of the Constitution). 

The constitutional essence of the local self-government is the right of 
territorial community both directly and through bodies of local self-government 
(councils and their executive bodies) to independently resolve issues of local 
character within the limits of the Constitution and laws (Articles 140.1, 140.3 of 
the Fundamental Law). 

The Constitution envisages that for the independent resolution of issues of local 
character the material and financial basis for local self-government is, specifically, 
property, including enterprises that are in communal ownership, local budgets 
and their revenues. The Constitution also authorised territorial communities of a 
village, settlement and city, directly or through the bodies of local self-government 
established by them, to manage the property that is in communal ownership, approve 
local budgets and control their implementation, establish local taxes and levies in 
accordance with the law, resolve other issues of local importance ascribed to their 
competence by law (Articles 142.1, 143.1). The laws which specify the authority of 
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councils in budgetary and tax legal relationship are, in particular, the Budget Code 
(hereinafter referred to as «the Code»), the Law «On Local Self-Government in 
Ukraine» No.280/97-VR dated May 21, 1997 (hereinafter referred to as «the Law 
No.280»), the Law No.1251, the Law No.334, as well as the Decree of the Cabinet 
of Ministers of Ukraine «On Local Taxes and Levies» No.56-93 dated May 20, 
1993 (hereinafter referred to as «the Decree») etc. 

Tax policy of the State is basically implemented through the system of taxation 
which pursuant to Article 92.2.1 of the Constitution is established exclusively by 
laws.

The system of taxation in Ukraine is a set of taxes and levies (compulsory 
payments) (hereinafter referred to as «taxes») which are established and collected 
in accordance with the laws of Ukraine on taxation (Article 2.4, of the Law «On 
Taxation System» No.1251-XI dated June 25, 1991 as amended (hereinafter 
referred to as «the Law No.1251»). 

The Law No.1251 established the system of taxation, defined the types of taxes 
(Articles 13, 14, 15) and envisaged the grounds of tax relationships in Ukraine, 
specifically: all other laws on taxation shall meet the principles stipulated in it 
(Article 1.10); establishment and abrogation of taxes, including privileges for tax 
payers, may be executed only in accordance with its provisions and provisions of 
other laws on taxation (Article 1.1); rates, mechanism of tax and privileges collection 
concerning taxation shall not be established or changed by other laws, except the laws 
on taxation (Articles 1.3, 7); any taxes established by laws shall be included into it 
(Article 1.10); the order of remittance of taxes to budgets and state funds-in-trust may 
be established both by the laws on taxation and other laws (Articles 8, 14.3, 15.4). 

The constitutional legal order in the sphere of taxation is based on the 
provisions of Articles 67.1, 92.2.1 of the Constitution pursuant to which everyone 
is obliged to pay taxes and levies which are established exclusively by the laws of 
Ukraine in accordance with the procedure and in the extent established by law. 

According to Article 13 of the Law No.1251 state and local taxes are collected 
in Ukraine. Revenue of local budgets is formed with both state and local taxes in 
the order prescribed by law (Article 15.4 of the Law No.1251, Article 19 of the 
Decree, Article 69 of the Code, Article 63.1 of the Law No.280). 

Tax on enterprise profit pertains to the state taxes (Article 14.1.3 of the Law 
No.1251). It is established by the Verkhovna Rada of Ukraine and in the order 
prescribed by laws can be remitted to the State Budget of Ukraine, budget of the 
Autonomous Republic of Crimea, budgets of the councils and the state funds-in-
trust. The same norm is found in Article 17 of the Law «On Taxation of Enterprise 
Profit» No.334/94-VR dated December 28, 1994 as amended (hereinafter 
referred to as «the Law No.334») according to which this tax is remitted to 
budgets in compliance with the Code. The payers of the mentioned tax are, in 
particular, enterprises that are in communal ownership (Article 14.1.3 of the Law 
No.1251). 

The principle of independent local budgets is stipulated at the legislative level 
and implies that they are not included to the State Budget of Ukraine, budget of the 
Autonomous Republic of Crimea and other local budgets and their independence 
is ensured with their own and state revenues prescribed by laws on the regular 
base, as well as the right to define independently the directions of use of local 
budget funds according to law (Articles 16.6, 61.4 of the Law No.280, Article 7.3 
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of the Code). Local budget revenues are tax, non-tax and other remittances 
of irrevocable character collection of which is envisaged by laws, in particular 
transfer (Article 9 of the Code). 

The mentioned provisions of the Code comply with Article 142.3 of the 
Constitution, Articles 62.1, 66.3 of the Law No.280 according to which the 
State financially supports local self-government, participates in the formation 
of revenues of its budgets and guarantees to bodies of local self-governments 
revenues which suffice to provide people with services at the minimum level of 
social needs. 

Tax privileges form a part of taxation system thereby they shall be determined 
exclusively by laws (Article 92.2.1 of the Constitution). The possibility to establish 
tax privileges is provided by the Law No.1251 (Articles 1.1, 1.3, 1.9, 3, 10, 14.6). 
This law specifies establishment of profit privileges as a key principle of formation 
and purpose of the system of taxation and declares that it is conditioned by 
promotion of entrepreneurial and investment activities. 

The Constitutional Court proceeds from the fact that the provisions of 
Article 1.2 within the context of Article 1.1 of the Law No.1251 shall be regarded 
as a separate ground for the Verkhovna Rada of the Autonomous Republic of 
Crimea and the councils to establish tax privileges. Thus, the provision of 
Article 1.2 of the Law No.1251 shall be understood as follows: the Verkhovna 
Rada of the Autonomous Republic of Crimea and the councils have the right to 
establish additional tax privileges concerning not only local, but state taxes the 
amounts of which pursuant to laws are supposed to be remitted to local budgets, 
within the limits of these amounts. 

The establishment of profit tax privileges for enterprises that are in communal 
ownership by the Verkhovna Rada of the Autonomous Republic of Crimea and the 
councils is not connected with the budgetary expenditures which are assigned for 
such inter-budgetary transfers as leveling subsidy and subvention (Articles 96, 97, 
108 of the Code). According to Article 69.15 of the Code profit tax of enterprises 
that are in communal ownership relates to local budgets revenue which is not 
considered in definition of inter-budgetary transfers. It follows from the essence 
of paragraph 3 of Article 7.8.2 of the Law No.334 that profit tax privileges can be 
granted to its payers both by this Law and other legislative acts. 

Article 103 of the Code envisages granting of subvention to compensate revenue 
loss of local self-government budgets for execution of their authority as a consequence 
of the State establishing tax privileges which reduce budget revenue. Nevertheless, 
the Code and other laws do not provide granting of subvention to compensate 
revenue loss of local self-government budgets as a consequence of the authorised 
bodies of local self-government establishing privileges for taxes which are the subject 
of remittance to local self-government budgets and are not revenues of local budgets 
which are not considered in definition of inter-budgetary transfers volume. 

Such a legal regulation of tax and budget relations concerning the state 
profit tax which is paid by the enterprises that are in communal ownership 
ensures observance of the principle of equity which is a part of the principle of 
the rule of law (Article 8.1 of the Constitution). In the sphere of taxation this 
principle is reflected in creation of effective tax system which shall be based on 
balance of interests of the State, territorial communities and tax payers. Thus, 
establishment of privileges for certain taxes or tax payers shall not be regarded 
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as a tax discrimination, unfair competition, creation of privileged conditions, 
violation of the principle of equality and single approach in taxation. 

The Constitutional Court of Ukraine concluded that the right of the Verkhovna 
Rada of the Autonomous Republic of Crimea and the councils to establish tax 
privileges within revenues which are remitted to their budgets, envisaged by 
Article 1.2 of the Law No.1251, can be executed in case the state profit tax which 
is paid by the enterprises that are in communal ownership pursuant to laws is 
remitted to budgets of the Autonomous Republic of Crimea and the councils and 
is not considered in determination of inter-budgetary transfers. At the same time 
the privilege can be established only for that tax revenue which is a subject of 
remittance to the mentioned budgets.

Thus, the Constitutional Court of Ukraine held that in terms of the 
constitutional appeal the provisions of Article 1.2 of the Law «On Taxation 
System» and Article 15 of the Law «On Taxation of Enterprise Profit» in system 
connection with the provisions of Articles 5, 7, 8, 67, 92, 140, 142, 143 of the 
Constitution, Articles 7, 9, 69, 96, 97, 103, 108 of the Budget Code, Articles 16, 
61, 62, 63, 66 of the Law «On Local Self-Government in Ukraine» shall be 
understood in such a way that the Verkhovna Rada of the Autonomous Republic 
of Crimea, village, settlement and city councils by virtue of Article 1.2 of the Law 
«On Taxation System» have a right to establish state tax privileges on profit of 
the enterprises that are in communal ownership in case pursuant to the laws of 
Ukraine it is a subject of collection to the budget of the Autonomous Republic of 
Crimea, village, settlement and city councils within the amounts which are to be 
included to these budgets. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)
îêðåìèõ ïîëîæåíü ïîñòàíîâ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè

«Ïèòàííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè»,
«Äåÿê³ ïèòàííÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè»,

«Ïðî âíåñåííÿ çì³í òà âèçíàííÿ òàêèìè, ùî âòðàòèëè ÷èíí³ñòü,
äåÿêèõ àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè»,

Ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ ïåðåâåäåííÿ ñèñòåìè 
ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á ç ïàïåðîâèõ íà åëåêòðîíí³ íîñ³¿»

м. К и ї в Ñïðàâà ¹1-8/2010
17 лютого 2010 року
№6-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî 
Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëî-
äèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìè-
òðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Íiêiòiíà 
Þð³ÿ ²âàíîâè÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîã-
äàíîâè÷à — äîïîâ³äà÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà 
²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîí-
ñòèòóö³éíîñò³) îêðåìèõ ïîëîæåíü ïîñòàíîâ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
«Ïèòàííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè» â³ä 17 ëèïíÿ 2009 ðîêó 
¹750 (Îô³ö³éíèé â³ñíèê Óêðà¿íè, 2009 ð., ¹54, ñò.1881), «Äåÿê³ ïèòàí-
íÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè» â³ä 29 ëèïíÿ 
2009 ðîêó ¹807 (Îô³ö³éíèé â³ñíèê Óêðà¿íè, 2009 ð., ¹59, ñò.2070), «Ïðî 
âíåñåííÿ çì³í òà âèçíàííÿ òàêèìè, ùî âòðàòèëè ÷èíí³ñòü, äåÿêèõ àêò³â 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè» â³ä 29 ëèïíÿ 2009 ðîêó ¹810 (Îô³ö³éíèé â³ñ-
íèê Óêðà¿íè, 2009 ð., ¹59, ñò.2073), Ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â 
Óêðà¿íè «Ïèòàííÿ ïåðåâåäåííÿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ 
îñ³á ç ïàïåðîâèõ íà åëåêòðîíí³ íîñ³¿» â³ä 29 ëèïíÿ 2009 ðîêó ¹958-ð (Óðÿ-
äîâèé êóð’ºð, 2009 ð., 21 ñåðïíÿ).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Ïðåçèäåíòà Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
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ñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü îêðåìèõ ïîëîæåíü ïîñòà-
íîâ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè 
Óêðà¿íè», «Äåÿê³ ïèòàííÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ Äåðæàâíî¿ ì³ãðàö³éíî¿ 
ñëóæáè», «Ïðî âíåñåííÿ çì³í òà âèçíàííÿ òàêèìè, ùî âòðàòèëè ÷èíí³ñòü, 
äåÿêèõ àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè», Ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³-
ñòð³â Óêðà¿íè «Ïèòàííÿ ïåðåâåäåííÿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³-
çè÷íèõ îñ³á ç ïàïåðîâèõ íà åëåêòðîíí³ íîñ³¿».

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ñòåöþêà Ï.Á. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ïðåçèäåíò Óêðà¿íè Óêàçîì «Ïðî çóïèíåííÿ ä³¿ äåÿêèõ ïîëîæåíü ïî-
ñòàíîâ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 17 ëèïíÿ 2009 ðîêó ¹750, â³ä 29 ëèï-
íÿ 2009 ðîêó ¹807 òà ¹810, ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
â³ä 29 ëèïíÿ 2009 ðîêó ¹958-ð» â³ä 27 ñåðïíÿ 2009 ðîêó ¹675 â³äïîâ³äíî 
äî ïóíêòó 15 ÷àñòèíè ïåðøî¿ ñòàòò³ 106 Êîíñòèòóö³¿ Óêðà¿íè çóïèíèâ ä³þ 
ïóíêò³â 1, 4, 5, 6 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ Äåð-
æàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè» â³ä 17 ëèïíÿ 2009 ðîêó ¹750 (äàë³ — 
Ïîñòàíîâà ¹750), ïóíêò³â 2, 4 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
«Äåÿê³ ïèòàííÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè» â³ä 
29 ëèïíÿ 2009 ðîêó ¹807 (äàë³ — Ïîñòàíîâà ¹807) ùîäî ïåðåäà÷³ â³äïî-
â³äíèõ áþäæåòíèõ ïðèçíà÷åíü â³ä Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿-
íè äî Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè ó çâ’ÿçêó ç ïåðåðîçïîä³ëîì 
ôóíêö³é, ïóíêòó 1 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî âíåñåííÿ 
çì³í òà âèçíàííÿ òàêèìè, ùî âòðàòèëè ÷èíí³ñòü, äåÿêèõ àêò³â Êàá³íåòó Ì³-
í³ñòð³â Óêðà¿íè» â³ä 29 ëèïíÿ 2009 ðîêó ¹810 (äàë³ — Ïîñòàíîâà ¹810), 
Ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ ïåðåâåäåííÿ ñèñòå-
ìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á ç ïàïåðîâèõ íà åëåêòðîíí³ íîñ³¿» 
â³ä 29 ëèïíÿ 2009 ðîêó ¹958-ð (äàë³ — Ðîçïîðÿäæåííÿ) òà çâåðíóâñÿ äî 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì âèçíàòè ¿õ òàêèìè, ùî íå 
â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòèòóö³éíèìè).

Ãëàâà äåðæàâè ñòâåðäæóº, ùî, âèäàâøè ïîñòàíîâè òà Ðîçïîðÿäæåííÿ, 
Êàá³íåò Ì³í³ñòð³â Óêðà¿íè ïîðóøèâ ïîëîæåííÿ ÷àñòèíè äðóãî¿ ñòàòò³ 6, 
÷àñòèíè äðóãî¿ ñòàòò³ 8, ÷àñòèíè òðåòüî¿ ñòàòò³ 17, ÷àñòèíè äðóãî¿ ñòàòò³ 19, 
ñòàòò³ 75, ïóíêò³â 3, 22 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ñòàòò³ 91, ïóíêò³â 1, 2, 10 
÷àñòèíè ïåðøî¿ ñòàòò³ 92, ÷àñòèíè òðåòüî¿ ñòàòò³ 113, ïóíêòó 10 ñòàòò³ 116, 
÷àñòèíè ïåðøî¿ ñòàòò³ 117 Êîíñòèòóö³¿ Óêðà¿íè.

Àâòîð êëîïîòàííÿ íàãîëîøóº, ùî çàçíà÷åí³ àêòè çì³íþþòü ñòðóêòóðó, 
÷èñåëüí³ñòü òà îáñÿã ôóíêö³é Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, áåç-
ï³äñòàâíî ïîêëàäàþòü íà Äåðæàâíó ì³ãðàö³éíó ñëóæáó Óêðà¿íè ôóíêö³¿, 
çàêð³ïëåí³ çàêîíàìè çà Ì³í³ñòåðñòâîì âíóòð³øí³õ ñïðàâ Óêðà¿íè òà ³íøè-
ìè äåðæàâíèìè îðãàíàìè, âèð³øóþòü ðÿä ïèòàíü, ùî ìîæóòü áóòè ðåàë³çî-
âàí³ âèêëþ÷íî øëÿõîì ïðèéíÿòòÿ â³äïîâ³äíèõ çàêîí³â. Íà ï³äòâåðäæåííÿ 
öüîãî Ïðåçèäåíò Óêðà¿íè ïîñèëàºòüñÿ íà ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè â³ä 14 ãðóäíÿ 2000 ðîêó ¹15-ðï/2000 (ñïðàâà ïðî ïîðÿäîê âèêî-
íàííÿ ð³øåíü Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè), â³ä 19 ÷åðâíÿ 2001 ðîêó 
¹9-ðï/2001 (ñïðàâà ùîäî ñòàæó íàóêîâî¿ ðîáîòè), â³ä 9 æîâòíÿ 2008 ðîêó 
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¹22-ðï/2008, â³ä 11 ëèñòîïàäà 2008 ðîêó ¹25-ðï/2008 (ñïðàâà ïðî çåìåëü-
í³ àóêö³îíè), â³ä 23 ÷åðâíÿ 2009 ðîêó ¹15-ðï/2009 (ñïðàâà ïðî òèì÷àñîâó 
íàäáàâêó äî ä³þ÷èõ ñòàâîê ââ³çíîãî ìèòà), à òàêîæ çàêîíè Óêðà¿íè «Ïðî 
ïðàâîâèé ñòàòóñ ³íîçåìö³â òà îñ³á áåç ãðîìàäÿíñòâà», «Ïðî ì³ë³ö³þ», «Ïðî 
çàãàëüíó ñòðóêòóðó ³ ÷èñåëüí³ñòü Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè».

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâè-
ëè Êàá³íåò Ì³í³ñòð³â Óêðà¿íè, Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè, 
Äåðæàâíèé êîì³òåò Óêðà¿íè ó ñïðàâàõ íàö³îíàëüíîñòåé òà ðåë³ã³é, Êîì³-
òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü çàêîíîäàâ÷îãî çàáåçïå÷åííÿ ïðà-
âîîõîðîííî¿ ä³ÿëüíîñò³, Êîì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü ïðàâ 
ëþäèíè, íàö³îíàëüíèõ ìåíøèí ³ ì³æíàö³îíàëüíèõ â³äíîñèí, Äåðæàâíà 
ì³ãðàö³éíà ñëóæáà Óêðà¿íè, Óïîâíîâàæåíèé Âåðõîâíî¿ Ðàäè Óêðà¿íè ç 
ïðàâ ëþäèíè.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîñòàâëåí³ â êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º ïðàâîâîþ äåðæàâîþ, â ÿê³é îðãàíè äåðæàâíî¿ âëàäè 
çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, ùî ïå-
ðåäáà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè, à ¿õí³ íîðìàòèâíî-ïðàâîâ³ 
àêòè ïðèéìàþòüñÿ íà îñíîâ³ Êîíñòèòóö³¿ Óêðà¿íè ³ ïîâèíí³ â³äïîâ³äàòè ¿é 
(ñòàòòÿ 1, ÷àñòèíà äðóãà ñòàòò³ 8, ÷àñòèíà äðóãà ñòàòò³ 19 Îñíîâíîãî Çàêîíó 
Óêðà¿íè).

Êàá³íåò Ì³í³ñòð³â Óêðà¿íè ÿê âèùèé îðãàí ó ñèñòåì³ îðãàí³â âèêîíàâ-
÷î¿ âëàäè âæèâàº çàõîä³â ùîäî çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìà-
äÿíèíà, ãðîìàäñüêîãî ïîðÿäêó, áîðîòüáè ç³ çëî÷èíí³ñòþ (÷àñòèíà ïåðøà 
ñòàòò³ 113, ïóíêòè 1, 2, 7 ñòàòò³ 116 Êîíñòèòóö³¿ Óêðà¿íè). Íà âèêîíàííÿ 
ïðèïèñ³â Îñíîâíîãî Çàêîíó Óêðà¿íè Óðÿä Óêðà¿íè ñïðÿìîâóº ñâîþ ä³ÿëü-
í³ñòü íà çàáåçïå÷åííÿ çàêîííîñò³, ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, 
ïðîòèä³¿ êîðóïö³¿, ðîçâ’ÿçàííÿ ³íøèõ çàâäàíü âíóòð³øíüî¿ ³ çîâí³øíüî¿ ïî-
ë³òèêè (÷àñòèíà òðåòÿ ñòàòò³ 113 Êîíñòèòóö³¿ Óêðà¿íè, ÷àñòèíà ïåðøà ñòàò-
ò³ 19 Çàêîíó Óêðà¿íè «Ïðî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè»).

3.2. Ïóíêòîì 1 Ïîñòàíîâè ¹750 Óðÿä Óêðà¿íè çàòâåðäèâ Ïîëîæåííÿ 
ïðî Äåðæàâíó ì³ãðàö³éíó ñëóæáó Óêðà¿íè. Çã³äíî ç ïóíêòîì 91 ñòàòò³ 116 
Êîíñòèòóö³¿ Óêðà¿íè òà àáçàöîì ï’ÿòèì ïóíêòó 6 ÷àñòèíè ïåðøî¿ ñòàòò³ 20 
Çàêîíó Óêðà¿íè «Ïðî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè» (äàë³ — Çàêîí) Êàá³íåò 
Ì³í³ñòð³â Óêðà¿íè ìàº ïðàâî óòâîðþâàòè, ðåîðãàí³çîâóâàòè òà ë³êâ³äîâóâà-
òè â³äïîâ³äíî äî çàêîíó ì³í³ñòåðñòâà òà ³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ 
âëàäè, ä³þ÷è â ìåæàõ êîøò³â, ïåðåäáà÷åíèõ íà óòðèìàííÿ îðãàí³â âèêî-
íàâ÷î¿ âëàäè, òà çàòâåðäæóâàòè ïîëîæåííÿ ïðî ö³ îðãàíè.

Äåðæàâíà ì³ãðàö³éíà ñëóæáà Óêðà¿íè (äàë³ — Ì³ãðàö³éíà ñëóæáà) º ñïå-
ö³àëüíî óïîâíîâàæåíèì öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè ó ñïðàâàõ 
ì³ãðàö³¿, ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà ðåºñòðàö³¿ ô³çè÷íèõ îñ³á (àáçàö äðó-
ãèé ïóíêòó 2 Ïîñòàíîâè ¹750), à òîìó çàòâåðäæåííÿ ïîëîæåííÿ ïðî íüîãî 
íàëåæèòü äî êîìïåòåíö³¿ Óðÿäó Óêðà¿íè. Îòæå, ó öüîìó ðàç³ Êàá³íåò Ì³í³-
ñòð³â Óêðà¿íè ä³ÿâ ó ìåæàõ ñâî¿õ êîíñòèòóö³éíèõ ïîâíîâàæåíü.
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3.3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, ïåðåâ³ðÿþ÷è ïîëîæåííÿ Ïîñòàíîâè 
¹750 íà â³äïîâ³äí³ñòü Êîíñòèòóö³¿ Óêðà¿íè, âèõîäèòü ç òîãî, ùî Êàá³íåò 
Ì³í³ñòð³â Óêðà¿íè ó ñâî¿é ä³ÿëüíîñò³ êåðóºòüñÿ Êîíñòèòóö³ºþ òà çàêîíà-
ìè Óêðà¿íè, à òàêîæ óêàçàìè Ïðåçèäåíòà Óêðà¿íè òà ïîñòàíîâàìè Âåð-
õîâíî¿ Ðàäè Óêðà¿íè, ïðèéíÿòèìè â³äïîâ³äíî äî Êîíñòèòóö³¿ òà çàêîí³â 
Óêðà¿íè, ³ â ìåæàõ ñâîº¿ êîìïåòåíö³¿ âèäàº ïîñòàíîâè ³ ðîçïîðÿäæåííÿ, 
ÿê³ º îáîâ’ÿçêîâèìè äî âèêîíàííÿ (÷àñòèíà òðåòÿ ñòàòò³ 113, ÷àñòèíà ïåð-
øà ñòàòò³ 117 Îñíîâíîãî Çàêîíó Óêðà¿íè). Äî òîãî æ Êàá³íåò Ì³í³ñòð³â 
Óêðà¿íè, êåðóþ÷èñü ó ñâî¿é ä³ÿëüíîñò³ çàêîíàìè ïðè âðåãóëþâàíí³ ó ñâî¿õ 
àêòàõ â³äïîâ³äíèõ ïèòàíü, íå ìîæå çì³íþâàòè, äîïîâíþâàòè ÷è ðîçøèðþ-
âàòè çì³ñò öèõ çàêîí³â (àáçàö òðåò³é ï³äïóíêòó 3.2 ïóíêòó 3 ìîòèâóâàëüíî¿ 
÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 28 æîâòíÿ 2009 ðîêó 
¹28-ðï/2009).

Çã³äíî ç³ ñòàòòåþ 5 Çàêîíó Óêðà¿íè «Ïðî ãðîìàäÿíñòâî Óêðà¿íè» äîêó-
ìåíòàìè, ÿê³ ï³äòâåðäæóþòü ãðîìàäÿíñòâî Óêðà¿íè, º ïàñïîðò ãðîìàäÿíè-
íà Óêðà¿íè, à äëÿ îñ³á â³êîì äî 16 ðîê³â — ñâ³äîöòâî ïðî íàëåæí³ñòü äî 
ãðîìàäÿíñòâà Óêðà¿íè. Â³äïîâ³äíî äî ïóíêòó 14 ÷àñòèíè ïåðøî¿ ñòàòò³ 10 
Çàêîíó Óêðà¿íè «Ïðî ì³ë³ö³þ» ì³ë³ö³ÿ çîáîâ’ÿçàíà «êîíòðîëþâàòè äîäåð-
æàííÿ ãðîìàäÿíàìè òà ñëóæáîâèìè îñîáàìè âñòàíîâëåíèõ çàêîíîäàâ-
ñòâîì ïðàâèë ïàñïîðòíî¿ ñèñòåìè, â’¿çäó, âè¿çäó, ïåðåáóâàííÿ â Óêðà¿í³ ³ 
òðàíçèòíîãî ïðî¿çäó ÷åðåç ¿¿ òåðèòîð³þ ³íîçåìíèõ ãðîìàäÿí òà îñ³á áåç ãðî-
ìàäÿíñòâà». Çà ÷àñòèíîþ ïåðøîþ ñòàòò³ 4 Çàêîíó Óêðà¿íè «Ïðî ïîðÿäîê 
âè¿çäó ç Óêðà¿íè ³ â’¿çäó â Óêðà¿íó ãðîìàäÿí Óêðà¿íè» îôîðìëåííÿ ïàñïîð-
òà ãðîìàäÿíèíà Óêðà¿íè äëÿ âè¿çäó çà êîðäîí ïðîâàäèòüñÿ çà çâåðíåííÿì 
äî îðãàí³â âíóòð³øí³õ ñïðàâ.

Îäíàê ó Ïîëîæåíí³ ïðî Äåðæàâíó ì³ãðàö³éíó ñëóæáó Óêðà¿íè (äàë³ — 
Ïîëîæåííÿ), çàòâåðäæåíîìó ïóíêòîì 1 Ïîñòàíîâè ¹750, ïåðåäáà÷åíî, 
ùî îñíîâíèìè çàâäàííÿìè Ì³ãðàö³éíî¿ ñëóæáè º ó÷àñòü ó ôîðìóâàíí³ 
òà çàáåçïå÷åíí³ ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè ç ïèòàíü ðåºñòðàö³¿ ô³çè÷-
íèõ îñ³á, óçàãàëüíåííÿ ïðàêòèêè çàñòîñóâàííÿ çàêîíîäàâñòâà ç ïèòàíü 
ðåºñòðàö³¿/çíÿòòÿ ç ðåºñòðàö³¿ ì³ñöÿ ïðîæèâàííÿ/ïåðåáóâàííÿ ô³çè÷íèõ 
îñ³á, ðîçðîáëåííÿ òà âíåñåííÿ â óñòàíîâëåíîìó ïîðÿäêó ïðîïîçèö³é ùîäî 
éîãî âäîñêîíàëåííÿ, îðãàí³çàö³ÿ ðîáîòè ç âèäà÷³ ãðîìàäÿíàì Óêðà¿íè, 
ÿê³ ïîñò³éíî ïðîæèâàþòü â Óêðà¿í³, ïàñïîðòíèõ òà ³íøèõ äîêóìåíò³â, ùî 
ïîñâ³ä÷óþòü îñîáó, ðåºñòðàö³¿/çíÿòòÿ ç ðåºñòðàö³¿ ì³ñöÿ ïðîæèâàííÿ/ïå-
ðåáóâàííÿ ô³çè÷íèõ îñ³á, ³äåíòèô³êàö³¿ ãðîìàäÿí Óêðà¿íè, ÿê³ âòðàòèëè 
ïàñïîðòí³ òà ³íø³ äîêóìåíòè, ùî ïîñâ³ä÷óþòü îñîáó, à òàêîæ ïðîâåäåííÿ 
àäðåñíî-äîâ³äêîâî¿ ðîáîòè, ñòâîðåííÿ òà çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ 
Äåðæàâíî¿ ³íôîðìàö³éíî¿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á 
òà ¿õ äîêóìåíòóâàííÿ (ï³äïóíêòè 1, 3, àáçàöè äðóãèé, ÷åòâåðòèé, ï’ÿòèé 
ï³äïóíêòó 4 ïóíêòó 3). Ì³ãðàö³éíà ñëóæáà â³äïîâ³äíî äî ïîêëàäåíèõ íà 
íå¿ çàâ äàíü îðãàí³çîâóº îôîðìëåííÿ òà âèäà÷ó ãðîìàäÿíàì Óêðà¿íè ïàñ-
ïîðòíèõ òà ³íøèõ äîêóìåíò³â, ùî ïîñâ³ä÷óþòü îñîáó, çä³éñíþº ïðîâàäæåí-
íÿ ç òàêèõ ïèòàíü, ãîòóº ïðîïîçèö³¿ ùîäî ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè 
ç ïèòàíü ðåºñòðàö³¿ ô³çè÷íèõ îñ³á ³ ¿õ ïàñïîðòèçàö³¿, îðãàí³çîâóº ðîáîòó 
³ç ñòâîðåííÿ òà çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ Äåðæàâíî¿ ³íôîðìàö³éíî¿ 
ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á òà ¿õ äîêóìåíòóâàííÿ, îðãà-
í³çîâóº òà çàáåçïå÷óº ðîáîòó ì³æðåã³îíàëüíèõ öåíòð³â âèäà÷³ ïàñïîðòíèõ 
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äîêóìåíò³â, çàáåçïå÷óº ôîðìóâàííÿ öåíòðàëüíî¿ òà ðåã³îíàëüíî¿ áàç äàíèõ 
ïðî âèäàí³ òà âòðà÷åí³ ïàñïîðòí³ äîêóìåíòè, âèêîíóº ôóíêö³¿ çàìîâíèêà 
ç ðîçðîáëåííÿ, âèðîáíèöòâà, ïîñòà÷àííÿ ³ ðåìîíòó ïðîãðàìíî-àïàðàòíèõ 
çàñîá³â äëÿ Äåðæàâíî¿ ³íôîðìàö³éíî¿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³-
çè÷íèõ îñ³á òà ¿õ äîêóìåíòóâàííÿ, ñïåö³àëüíîãî îáëàäíàííÿ, íåîáõ³äíîãî 
äëÿ îôîðìëåííÿ ïàñïîðòíèõ òà ³íøèõ äîêóìåíò³â, ùî ïîñâ³ä÷óþòü îñîáó 
(ï³äïóíêò 5, àáçàö äðóãèé ï³äïóíêòó 8, ï³äïóíêòè 11, 12, àáçàö ÷åòâåðòèé 
ï³äïóíêòó 13, ï³äïóíêò 17 ïóíêòó 4 Ïîëîæåííÿ).

Òàêîæ Ì³ãðàö³éíà ñëóæáà ìàº ïðàâî ïîäàâàòè ïðîïîçèö³¿ ùîäî ðîçðîá-
ëåííÿ çðàçê³â ³ âèãîòîâëåííÿ áëàíê³â ïàñïîðòíèõ òà ³íøèõ äîêóìåíò³â, ùî 
ïîñâ³ä÷óþòü îñîáó, âèñòóïàòè çàìîâíèêîì âèãîòîâëåííÿ òàêèõ áëàíê³â, 
ïðîâîäèòè ïåðåâ³ðêó ñòàíó äîòðèìàííÿ îðãàíàìè âèêîíàâ÷î¿ âëàäè, ãðî-
ìàäÿíàìè, ï³äïðèºìñòâàìè, óñòàíîâàìè òà îðãàí³çàö³ÿìè ïðàâèë ïàñïîðò-
íî¿ ñèñòåìè, âíîñèòè ïðîïîçèö³¿ ùîäî óñóíåííÿ ïðè÷èí ¿õ ïîðóøåííÿ, 
îôîðìëÿòè ³ âèäàâàòè ãðîìàäÿíàì Óêðà¿íè äîêóìåíòè, ùî ïîñâ³ä÷óþòü 
îñîáó òîùî (ï³äïóíêòè 4, 6, 7 ïóíêòó 5 Ïîëîæåííÿ). Êàá³íåò Ì³í³ñòð³â 
Óêðà¿íè ó ïóíêò³ 2 Ïîñòàíîâè ¹750 óñòàíîâèâ, ùî Ì³ãðàö³éíà ñëóæáà º 
ñïåö³àëüíî óïîâíîâàæåíèì öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè, çî-
êðåìà, ó ñïðàâàõ ãðîìàäÿíñòâà òà ðåºñòðàö³¿ ô³çè÷íèõ îñ³á, à òîìó º òàêîæ 
ïðàâîíàñòóïíèêîì Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè ³ Äåðæàâíîãî 
êîì³òåòó Óêðà¿íè ó ñïðàâàõ íàö³îíàëüíîñòåé òà ðåë³ã³é ó ÷àñòèí³ íàäàíèõ 
¿ì ïîâíîâàæåíü ç ïèòàíü ãðîìàäÿíñòâà òà ðåºñòðàö³¿ ô³çè÷íèõ îñ³á (êð³ì 
ïðîòèä³¿ íåëåãàëüí³é ì³ãðàö³¿ òà êîíòðîëþ çà äîäåðæàííÿì ãðîìàäÿíàìè 
³ ñëóæáîâèìè îñîáàìè âñòàíîâëåíèõ çàêîíîäàâñòâîì ïðàâèë ïàñïîðòíî¿ 
ñèñòåìè).

Êð³ì òîãî, çàêð³ïèâøè çà Ì³ãðàö³éíîþ ñëóæáîþ çàçíà÷åí³ ïîâíîâà-
æåííÿ, Óðÿä Óêðà¿íè Ïîñòàíîâîþ ¹810 âí³ñ çì³íè äî Ïðàâèë îôîðìëåí-
íÿ ³ âèäà÷³ ïàñïîðòà ãðîìàäÿíèíà Óêðà¿íè äëÿ âè¿çäó çà êîðäîí ³ ïðî¿çíîãî 
äîêóìåíòà äèòèíè, ¿õ òèì÷àñîâîãî çàòðèìàííÿ òà âèëó÷åííÿ, çàòâåðäæåíèõ 
Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 31 áåðåçíÿ 1995 ðîêó ¹231, 
Ïðàâèë îôîðìëåííÿ ³ âèäà÷³ òèì÷àñîâîãî ïîñâ³ä÷åííÿ ãðîìàäÿíèíà Óêðà-
¿íè, çàòâåðäæåíèõ Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 17 ëèïíÿ 
2003 ðîêó ¹1111, Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî çàòâåð-
äæåííÿ Ïðàâèë îôîðìëåííÿ ³ âèäà÷³ ñëóæáîþ ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà 
ðåºñòðàö³¿ ô³çè÷íèõ îñ³á ñâ³äîöòâà ïðî íàëåæí³ñòü äî ãðîìàäÿíñòâà Óêðà-
¿íè» â³ä 14 êâ³òíÿ 2004 ðîêó ¹491, Ïîëîæåííÿ ïðî Ãîëîâíèé îá÷èñëþ-
âàëüíèé öåíòð Äåðæàâíî¿ ³íôîðìàö³éíî¿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó 
ô³çè÷íèõ îñ³á òà ¿õ äîêóìåíòóâàííÿ, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó 
Ì³í³ñòð³â Óêðà¿íè â³ä 29 êâ³òíÿ 2004 ðîêó ¹573, Ïîëîæåííÿ ïðî Ì³í³ñ-
òåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó 
Ì³í³ñòð³â Óêðà¿íè â³ä 4 æîâòíÿ 2006 ðîêó ¹1383, Êîíöåïö³¿ ðîçâèòêó Äåð-
æàâíî¿ ³íôîðìàö³éíî¿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á òà ¿õ 
äîêóìåíòóâàííÿ, ñõâàëåíî¿ Ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
â³ä 17 ÷åðâíÿ 2009 ðîêó ¹711.

Äî ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè íàëåæèòü, çîêðåìà, âèçíà-
÷åííÿ ôóíêö³é Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè (ïóíêò 22 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿íè). Êàá³íåò Ì³í³ñòð³â Óêðà¿íè, ïîêëàâ-
øè îñïîðþâàíèìè ïîñòàíîâàìè íà Ì³ãðàö³éíó ñëóæáó ôóíêö³þ îôîðì-
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ëåííÿ òà âèäà÷³ ïàñïîðòíèõ òà ³íøèõ äîêóìåíò³â ³ íàä³ëèâøè ¿¿ â³äïîâ³ä-
íèìè ïîâíîâàæåííÿìè, ÿê³ äî óõâàëåííÿ öèõ ïîñòàíîâ áóëè çàêð³ïëåí³ 
çà Ì³í³ñòåðñòâîì âíóòð³øí³õ ñïðàâ Óêðà¿íè, âèéøîâ çà ìåæ³ ñâîº¿ êîì-
ïåòåíö³¿. Îòæå, Óðÿä Óêðà¿íè ïîðóøèâ âèìîãè ÷àñòèíè äðóãî¿ ñòàòò³ 19, 
ïóíêòó 22 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ïóíêòó 12 ÷àñòèíè ïåðøî¿ ñòàòò³ 92, 
÷àñòèíè äðóãî¿ ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè, òîìó ïðèïèñè Ïîñòàíîâè 
¹750 òà Ïîñòàíîâè ¹810, ÿê³ ñòîñóþòüñÿ îðãàí³çàö³¿ îôîðìëåííÿ òà âèäà-
÷³ ãðîìàäÿíàì Óêðà¿íè, ÿê³ ïîñò³éíî ïðîæèâàþòü â Óêðà¿í³, ïàñïîðòíèõ òà 
³íøèõ äîêóìåíò³â, ùî ïîñâ³ä÷óþòü îñîáó, çä³éñíåííÿ ïðîâàäæåííÿ ç òàêèõ 
ïèòàíü, à òàêîæ ïðîâåäåííÿ ïåðåâ³ðêè ñòàíó äîòðèìàííÿ îðãàíàìè âèêî-
íàâ÷î¿ âëàäè, ãðîìàäÿíàìè, ï³äïðèºìñòâàìè, óñòàíîâàìè òà îðãàí³çàö³ÿ-
ìè ïðàâèë ïàñïîðòíî¿ ñèñòåìè, º òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ 
Óêðà¿íè.

3.4. Ïóíêòîì 4 Ïîñòàíîâè ¹750 Êàá³íåò Ì³í³ñòð³â Óêðà¿íè ïåðåäàâ äî 
ñôåðè óïðàâë³ííÿ Ì³ãðàö³éíî¿ ñëóæáè äåðæàâí³ ï³äïðèºìñòâà «Äåðæàâ-
íèé öåíòð ïåðñîíàë³çàö³¿ äîêóìåíò³â» ³ «Äîêóìåíò». Çã³äíî ç ïóíêòîì 5 
ñòàòò³ 116 Êîíñòèòóö³¿ Óêðà¿íè Êàá³íåò Ì³í³ñòð³â Óêðà¿íè çä³éñíþº óïðàâ-
ë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñíîñò³ â³äïîâ³äíî äî çàêîíó. Çà ÷àñòèíîþ 
ïåðøîþ ñòàòò³ 5 Çàêîíó Óêðà¿íè «Ïðî óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ 
âëàñíîñò³» Êàá³íåò Ì³í³ñòð³â Óêðà¿íè âèçíà÷àº îá’ºêòè óïðàâë³ííÿ äåð-
æàâíî¿ âëàñíîñò³, ïîâíîâàæåííÿ ç óïðàâë³ííÿ ÿêèìè ïåðåäàþòüñÿ ³íøèì 
ñóá’ºêòàì óïðàâë³ííÿ. Ñóá’ºêòàìè óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñ-
íîñò³ çã³äíî ç³ ñòàòòåþ 4 âêàçàíîãî çàêîíó º ì³í³ñòåðñòâà òà ³íø³ îðãàíè 
âèêîíàâ÷î¿ âëàäè. Çä³éñíþþ÷è óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñíîñ-
ò³, Êàá³íåò Ì³í³ñòð³â Óêðà¿íè â³äïîâ³äíî äî öüîãî æ çàêîíó òàêîæ âèçíà-
÷àº îðãàíè âèêîíàâ÷î¿ âëàäè, ÿê³ ðåàë³çóþòü ôóíêö³¿ ç óïðàâë³ííÿ íèìè 
(ïóíêò 1 ÷àñòèíè äðóãî¿ ñòàòò³ 5). Ç îãëÿäó íà çàçíà÷åíå ïåðåäà÷à äî ñôå-
ðè óïðàâë³ííÿ Ì³ãðàö³éíî¿ ñëóæáè äåðæàâíèõ ï³äïðèºìñòâ «Äåðæàâíèé 
öåíòð ïåðñîíàë³çàö³¿ äîêóìåíò³â» ³ «Äîêóìåíò» â³äáóëàñÿ â ìåæàõ êîíñòè-
òóö³éíèõ ïîâíîâàæåíü Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè.

Ïóíêòîì 5 Ïîñòàíîâè ¹750 ïîñòàíîâëåíî «ë³êâ³äóâàòè Äåðæàâíèé äå-
ïàðòàìåíò ó ñïðàâàõ ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà ðåºñòðàö³¿ ô³çè÷íèõ îñ³á, 
ùî ä³º ó ñêëàä³ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ, ÿê óðÿäîâèé îðãàí äåðæàâ-
íîãî óïðàâë³ííÿ». Äî ïîâíîâàæåíü Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè Êîíñòè-
òóö³ºþ Óêðà¿íè (ïóíêò 91 ñòàòò³ 116) òà Çàêîíîì (àáçàö ï’ÿòèé ïóíêòó 6 
÷àñòèíè ïåðøî¿ ñòàòò³ 20) â³äíåñåí³ óòâîðåííÿ, ðåîðãàí³çàö³ÿ òà ë³êâ³äàö³ÿ 
â³äïîâ³äíî äî çàêîíó ì³í³ñòåðñòâ òà ³íøèõ öåíòðàëüíèõ îðãàí³â âèêîíàâ-
÷î¿ âëàäè â ìåæàõ êîøò³â, ïåðåäáà÷åíèõ ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè íà 
óòðèìàííÿ îðãàí³â âèêîíàâ÷î¿ âëàäè. Êð³ì òîãî, ó ÷àñòèí³ ï’ÿò³é ñòàòò³ 22 
Çàêîíó çà Óðÿäîì Óêðà¿íè çàêð³ïëåíî ïðàâî óòâîðþâàòè ó ñèñòåì³ ì³í³ñ-
òåðñòâ óðÿäîâ³ îðãàíè, çàòâåðäæóâàòè ïîëîæåííÿ ïðî íèõ, ïðèçíà÷àòè òà 
çâ³ëüíÿòè ¿õ êåð³âíèê³â. Ïðàâî Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè óòâîðþâàòè 
óðÿäîâ³ îðãàíè âêëþ÷àº â ñåáå ìîæëèâ³ñòü âèçíà÷åííÿ ïðàâîâîãî ñòàòóñó 
öèõ îðãàí³â, ïðîâåäåííÿ ¿õ ðåîðãàí³çàö³¿ òà ïðèéíÿòòÿ ð³øåííÿ ïðî äîö³ëü-
í³ñòü ¿õ ³ñíóâàííÿ (ë³êâ³äàö³þ). Îòæå, ë³êâ³äàö³ÿ Äåðæàâíîãî äåïàðòàìåíòó 
ó ñïðàâàõ ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà ðåºñòðàö³¿ ô³çè÷íèõ îñ³á, ùî ä³ÿâ ÿê 
óðÿäîâèé îðãàí äåðæàâíîãî óïðàâë³ííÿ ó ñêëàä³ Ì³í³ñòåðñòâà âíóòð³øí³õ 
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ñïðàâ Óêðà¿íè ³ éîìó ï³äïîðÿäêîâóâàâñÿ, º çì³íîþ âíóòð³øíüî¿ ñòðóêòó-
ðè (ê³ëüêîñò³ ñòðóêòóðíèõ ï³äðîçä³ë³â) öüîãî ì³í³ñòåðñòâà, ÿêà ñïðÿìîâà-
íà íà îïòèì³çàö³þ éîãî ä³ÿëüíîñò³ (àáçàö ï’ÿòèé ïóíêòó 6 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 20 Çàêîíó) òà íå âïëèâàº íà éîãî çàãàëüíó ñòðóêòóðó, çàòâåðäæåíó 
Âåðõîâ íîþ Ðàäîþ Óêðà¿íè (ñòàòòÿ 1 Çàêîíó Óêðà¿íè «Ïðî çàãàëüíó ñòðóê-
òóðó ³ ÷èñåëüí³ñòü Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè»).

Ïóíêòîì 6 Ïîñòàíîâè ¹750 óòâîðåíî êîì³ñ³þ ç ë³êâ³äàö³¿ Äåðæàâíî-
ãî äåïàðòàìåíòó ó ñïðàâàõ ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà ðåºñòðàö³¿ ô³çè÷íèõ 
îñ³á. Â³äïîâ³äíî äî ïóíêòó 17 Ïîëîæåííÿ ïðî Äåðæàâíèé äåïàðòàìåíò ó 
ñïðàâàõ ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà ðåºñòðàö³¿ ô³çè÷íèõ îñ³á, çàòâåðäæå-
íîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 14 ÷åðâíÿ 2002 ðîêó 
¹844, âêàçàíèé óðÿäîâèé îðãàí ìàâ ñòàòóñ þðèäè÷íî¿ îñîáè. Çàãàëüíèé 
ïîðÿäîê ë³êâ³äàö³¿ þðèäè÷íî¿ îñîáè ïåðåäáà÷åíî çàêîíîäàâñòâîì, â ÿêî-
ìó, çîêðåìà, îäíèì ³ç åòàï³â ë³êâ³äàö³éíîãî ïðîöåñó âèçíà÷åíî óòâîðåííÿ 
îðãàíîì (îñîáîþ), ÿêèé ïðèéíÿâ ð³øåííÿ ïðî ë³êâ³äàö³þ þðèäè÷íî¿ îñî-
áè, ë³êâ³äàö³éíî¿ êîì³ñ³¿. 

Ïóíêòîì 2 Ïîñòàíîâè ¹807 öèôðè «3900» ó ïóíêò³ 1 Ïîñòàíîâè Êàá³-
íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî çàòâåðäæåííÿ ãðàíè÷íî¿ ÷èñåëüíîñò³ ïðàö³â-
íèê³â öåíòðàëüíîãî àïàðàòó Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ» â³ä 7 áåðåçíÿ 
2007 ðîêó ¹418 çàì³íåíî íà öèôðè «3825». Öèì ñàìèì Óðÿä Óêðà¿íè âí³ñ 
çì³íè äî ³íøî¿ ñâîº¿ ïîñòàíîâè, ä³þ÷è â³äïîâ³äíî äî ñòàòò³ 117 Êîíñòèòó-
ö³¿ Óêðà¿íè, ³ íå çì³íþâàâ çàãàëüíî¿ ÷èñåëüíîñò³ Ì³í³ñòåðñòâà âíóòð³øí³õ 
ñïðàâ Óêðà¿íè, çàòâåðäæåíî¿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè (ñòàòòÿ 2 Çàêîíó 
Óêðà¿íè «Ïðî çàãàëüíó ñòðóêòóðó ³ ÷èñåëüí³ñòü Ì³í³ñòåðñòâà âíóòð³øí³õ 
ñïðàâ Óêðà¿íè»).

Îòæå, ïóíêòè 4, 5, 6 Ïîñòàíîâè ¹750 òà ïóíêò 2 Ïîñòàíîâè ¹807 íå 
ñóïåðå÷àòü Êîíñòèòóö³¿ Óêðà¿íè.

3.5. Ïóíêòîì 4 Ïîñòàíîâè ¹807 äîðó÷åíî Ì³í³ñòåðñòâó âíóòð³øí³õ 
ñïðàâ Óêðà¿íè, Äåðæàâíîìó êîì³òåòó Óêðà¿íè ó ñïðàâàõ íàö³îíàëüíîñòåé 
òà ðåë³ã³é ðàçîì ç Ì³í³ñòåðñòâîì ô³íàíñ³â Óêðà¿íè âèð³øèòè ïèòàííÿ ùîäî 
ïåðåäà÷³ â óñòàíîâëåíîìó ïîðÿäêó â³äïîâ³äíèõ áþäæåòíèõ ïðèçíà÷åíü â³ä 
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè òà Äåðæàâíîãî êîì³òåòó Óêðà¿íè 
ó ñïðàâàõ íàö³îíàëüíîñòåé òà ðåë³ã³é äî Ì³ãðàö³éíî¿ ñëóæáè ó çâ’ÿçêó ç 
ïåðåðîçïîä³ëîì ôóíêö³é. Îäíàê Êîíñòèòóö³ÿ Óêðà¿íè íå ðåãóëþº ïèòàíü 
áþäæåòíèõ ïðèçíà÷åíü, âîíè ðåãëàìåíòóþòüñÿ â çàêîí³ ïðî Äåðæàâíèé 
áþäæåò Óêðà¿íè íà â³äïîâ³äíèé ð³ê òà â Áþäæåòíîìó êîäåêñ³ Óêðà¿íè. 
×àñòèíà äðóãà ñòàòò³ 147 Êîíñòèòóö³¿ Óêðà¿íè òà ñòàòòÿ 14 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» íå íàä³ëÿþòü Êîíñòèòóö³éíèé Ñóä 
Óêðà¿íè ïîâíîâàæåííÿìè çä³éñíþâàòè ïðàâîâèé êîíòðîëü çà çàêîíí³ñòþ 
àêò³â, ïðèéíÿòèõ îðãàíàìè äåðæàâíî¿ âëàäè, îðãàíàìè ì³ñöåâîãî ñàìîâðÿ-
äóâàííÿ, ¿õ ïîñàäîâèìè îñîáàìè. Òîìó êîíñòèòóö³éíå ïðîâàäæåííÿ ùîäî 
â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè ïóíêòó 4 Ïîñòàíîâè ¹807 íåï³äâ³äîì-
÷å Êîíñòèòóö³éíîìó Ñóäó Óêðà¿íè, à îòæå, íà ï³äñòàâ³ ïóíêòó 3 ñòàòò³ 45 
Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» â ö³é ÷àñòèí³ ï³äëÿãàº 
ïðèïèíåííþ.

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ïðîñèòü òàêîæ âèçíàòè íåêîí-
ñòèòóö³éíèì Ðîçïîðÿäæåííÿ. Ðîçïîðÿäæåííÿì Êàá³íåò Ì³í³ñòð³â Óêðà¿íè 
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âèä³ëèâ Ì³ãðàö³éí³é ñëóæá³ êîøòè â ñóì³ 10 ìëí ãðèâåíü íà áåçïîâîðîòí³é 
îñíîâ³ äëÿ ïîïîâíåííÿ ñòàòóòíîãî ôîíäó äåðæàâíîãî ï³äïðèºìñòâà «Äî-
êóìåíò» äëÿ çä³éñíåííÿ çàõîä³â, ïîâ’ÿçàíèõ ³ç çàáåçïå÷åííÿì ïåðåâåäåííÿ 
ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á â³äïîâ³äíî äî Çàêîíó Óêðà¿íè 
«Ïðî ñâîáîäó ïåðåñóâàííÿ òà â³ëüíèé âèá³ð ì³ñöÿ ïðîæèâàííÿ â Óêðà¿í³» 
ç ïàïåðîâèõ íà åëåêòðîíí³ íîñ³¿, òà äîðó÷èâ Ì³í³ñòåðñòâó ô³íàíñ³â Óêðà¿íè 
çä³éñíèòè çàçíà÷åí³ âèäàòêè çà ðàõóíîê êîøò³â ðåçåðâíîãî ôîíäó äåðæàâ-
íîãî áþäæåòó. Îäíàê àâòîð êëîïîòàííÿ íå íàâ³â ïðàâîâîãî îá´ðóíòóâàííÿ 
íåâ³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè Ðîçïîðÿäæåííÿ. Îòæå, êîíñòèòóö³éíå 
ïðîâàäæåííÿ â ÷àñòèí³ â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè Ðîçïîðÿäæåííÿ 
ï³äëÿãàº ïðèïèíåííþ â³äïîâ³äíî äî ïóíêòó 2 ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè».

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíàìè 
ïåðøîþ, äðóãîþ ñòàòò³ 152, ñòàòòåþ 153 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿ-
ìè 39, 45, 51, 61, 63, 65, 67, 69, 70, 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè», §51 Ðåãëàìåíòó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè):

1) îêðåì³ ïîëîæåííÿ Ïîëîæåííÿ ïðî Äåðæàâíó ì³ãðàö³éíó ñëóæáó Óêðà¿-
íè, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ Äåð-
æàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè» â³ä 17 ëèïíÿ 2009 ðîêó ¹750, à ñàìå:

— ï³äïóíêòó 1 ïóíêòó 3 â ÷àñòèí³ âèçíà÷åííÿ îñíîâíèì çàâäàííÿì Äåð-
æàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè ó÷àñò³ ó ôîðìóâàíí³ òà çàáåçïå÷åíí³ 
ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ ðåºñòðàö³¿ ô³çè÷íèõ îñ³á;

— ï³äïóíêòó 3 ïóíêòó 3 â ÷àñòèí³ âèçíà÷åííÿ îñíîâíèì çàâäàííÿì Äåð-
æàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè óçàãàëüíåííÿ ïðàêòèêè çàñòîñóâàííÿ 
çàêîíîäàâñòâà ç ïèòàíü ðåºñòðàö³¿/çíÿòòÿ ç ðåºñòðàö³¿ ì³ñöÿ ïðîæèâàííÿ/
ïåðåáóâàííÿ ô³çè÷íèõ îñ³á, ðîçðîáëåííÿ òà âíåñåííÿ â óñòàíîâëåíîìó ïî-
ðÿäêó ïðîïîçèö³é ùîäî éîãî âäîñêîíàëåííÿ;

— àáçàöó äðóãîãî ï³äïóíêòó 4 ïóíêòó 3 â ÷àñòèí³ âèçíà÷åííÿ îñíîâíèì 
çàâäàííÿì Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè îðãàí³çàö³¿ ðîáîòè ç âè-
äà÷³ ãðîìàäÿíàì Óêðà¿íè, ÿê³ ïîñò³éíî ïðîæèâàþòü â Óêðà¿í³, ïàñïîðòíèõ 
òà ³íøèõ äîêóìåíò³â, ùî ïîñâ³ä÷óþòü îñîáó;

— àáçàö³â ÷åòâåðòîãî, ï’ÿòîãî ï³äïóíêòó 4 ïóíêòó 3;
— ï³äïóíêòó 5 ïóíêòó 4;
— àáçàöó äðóãîãî ï³äïóíêòó 8 ïóíêòó 4 â ÷àñòèí³ ï³äãîòîâêè Äåðæàâíîþ 

ì³ãðàö³éíîþ ñëóæáîþ Óêðà¿íè ïðîïîçèö³é ùîäî ðåàë³çàö³¿ äåðæàâíî¿ ïî-
ë³òèêè ó ñôåð³ ðåºñòðàö³¿ ô³çè÷íèõ îñ³á ³ ¿õ ïàñïîðòèçàö³¿;

— ï³äïóíêò³â 11, 12 ïóíêòó 4;
— àáçàöó ÷åòâåðòîãî ï³äïóíêòó 13 ïóíêòó 4 â ÷àñòèí³ çàáåçïå÷åííÿ Äåð-

æàâíîþ ì³ãðàö³éíîþ ñëóæáîþ Óêðà¿íè ôîðìóâàííÿ öåíòðàëüíî¿ òà ðåã³î-
íàëüíî¿ áàç äàíèõ ïðî âèäàí³ òà âòðà÷åí³ ïàñïîðòí³ äîêóìåíòè;

— ï³äïóíêòó 17 ïóíêòó 4;
— ï³äïóíêòó 4 ïóíêòó 5;
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— ï³äïóíêòó 6 ïóíêòó 5 â ÷àñòèí³ ïðàâà Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè 
Óêðà¿íè ïðîâîäèòè ïåðåâ³ðêó ñòàíó äîòðèìàííÿ îðãàíàìè âèêîíàâ÷î¿ âëà-
äè, ãðîìàäÿíàìè, ï³äïðèºìñòâàìè, óñòàíîâàìè òà îðãàí³çàö³ÿìè ïðàâèë 
ïàñïîðòíî¿ ñèñòåìè ³ âíîñèòè ïðîïîçèö³¿ ùîäî óñóíåííÿ ïðè÷èí ¿õ ïîðó-
øåííÿ;

— ï³äïóíêòó 7 ïóíêòó 5 â ÷àñòèí³ ïðàâà Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè 
Óêðà¿íè îôîðìëÿòè ³ âèäàâàòè ãðîìàäÿíàì Óêðà¿íè ïàñïîðòí³ òà ³íø³ äî-
êóìåíòè, ùî ïîñâ³ä÷óþòü îñîáó; 

2) ïîëîæåííÿ ïóíêòó 2 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàí-
íÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè» â³ä 17 ëèïíÿ 2009 ðîêó ¹750, 
à ñàìå:

— àáçàöó äðóãîãî â ÷àñòèí³ âèçíà÷åííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæ-
áè Óêðà¿íè ñïåö³àëüíî óïîâíîâàæåíèì öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ 
âëàäè ó ñïðàâàõ ðåºñòðàö³¿ ô³çè÷íèõ îñ³á;

— àáçàöó òðåòüîãî â ÷àñòèí³ âèçíà÷åííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè 
Óêðà¿íè ïðàâîíàñòóïíèêîì Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè ñòî-
ñîâíî íàäàíèõ ¿ì ïîâíîâàæåíü ó ñôåð³ ðåºñòðàö³¿ ô³çè÷íèõ îñ³á; 

3) ïîëîæåííÿ çì³í, ùî âíîñÿòüñÿ äî àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, 
çàòâåðäæåíèõ ïóíêòîì 1 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî âíå-
ñåííÿ çì³í òà âèçíàííÿ òàêèìè, ùî âòðàòèëè ÷èíí³ñòü, äåÿêèõ àêò³â Êàá³-
íåòó Ì³í³ñòð³â Óêðà¿íè» â³ä 29 ëèïíÿ 2009 ðîêó ¹810, äî:

— Ïðàâèë îôîðìëåííÿ ³ âèäà÷³ ïàñïîðòà ãðîìàäÿíèíà Óêðà¿íè äëÿ âè-
¿çäó çà êîðäîí ³ ïðî¿çíîãî äîêóìåíòà äèòèíè, ¿õ òèì÷àñîâîãî çàòðèìàííÿ 
òà âèëó÷åííÿ, çàòâåðäæåíèõ Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 
31 áåðåçíÿ 1995 ðîêó ¹231;

— Ïðàâèë îôîðìëåííÿ ³ âèäà÷³ òèì÷àñîâîãî ïîñâ³ä÷åííÿ ãðîìàäÿíè-
íà Óêðà¿íè, çàòâåðäæåíèõ Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 
17 ëèïíÿ 2003 ðîêó ¹1111;

— Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî çàòâåðäæåííÿ Ïðàâèë 
îôîðìëåííÿ ³ âèäà÷³ ñëóæáîþ ãðîìàäÿíñòâà, ³ìì³ãðàö³¿ òà ðåºñòðàö³¿ ô³çè÷-
íèõ îñ³á ñâ³äîöòâà ïðî íàëåæí³ñòü äî ãðîìàäÿíñòâà Óêðà¿íè» â³ä 14 êâ³òíÿ 
2004 ðîêó ¹491;

— Ïîëîæåííÿ ïðî Ãîëîâíèé îá÷èñëþâàëüíèé öåíòð Äåðæàâíî¿ ³íôîð-
ìàö³éíî¿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á òà ¿õ äîêóìåíòóâàí-
íÿ, çàòâåðäæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 29 êâ³òíÿ 
2004 ðîêó ¹573;

— Ïîëîæåííÿ ïðî Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè, çàòâåð-
äæåíîãî Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 4 æîâòíÿ 2006 ðî-
êó ¹1383;

— Êîíöåïö³¿ ðîçâèòêó Äåðæàâíî¿ ³íôîðìàö³éíî¿ ñèñòåìè ðåºñòðàö³é-
íîãî îáë³êó ô³çè÷íèõ îñ³á òà ¿õ äîêóìåíòóâàííÿ, ñõâàëåíî¿ Ðîçïîðÿäæåí-
íÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 17 ÷åðâíÿ 2009 ðîêó ¹711.

2. Ïðèïèíèòè êîíñòèòóö³éíå ïðîâàäæåííÿ ó ñïðàâ³ çà êîíñòèòóö³éíèì 
ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè 
(êîíñòèòóö³éíîñò³):

— ïóíêòó 4 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Äåÿê³ ïèòàííÿ îðãà-
í³çàö³¿ ä³ÿëüíîñò³ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè» â³ä 29 ëèïíÿ 2009 ðîêó 
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¹807 íà ï³äñòàâ³ ïóíêòó 3 ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè» — íåï³äâ³äîì÷³ñòü Êîíñòèòóö³éíîìó Ñóäó Óêðà¿íè ïèòàííÿ, 
ïîðóøåíîãî ó êîíñòèòóö³éíîìó ïîäàíí³;

— Ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ ïåðåâåäåííÿ 
ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á ç ïàïåðîâèõ íà åëåêòðîíí³ 
íîñ³¿» â³ä 29 ëèïíÿ 2009 ðîêó ¹958-ð íà ï³äñòàâ³ ïóíêòó 2 ñòàòò³ 45 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» — íåâ³äïîâ³äí³ñòü êîíñòèòó-
ö³éíîãî ïîäàííÿ âèìîãàì, ïåðåäáà÷åíèì Êîíñòèòóö³ºþ Óêðà¿íè, Çàêîíîì 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè».

3. Ïîëîæåííÿ ïóíêòó 2 Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïè-
òàííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè», Ïîëîæåííÿ ïðî Äåðæàâ-
íó ì³ãðàö³éíó ñëóæáó Óêðà¿íè, çàòâåðäæåíîãî ö³ºþ Ïîñòàíîâîþ, çì³í, ùî 
âíîñÿòüñÿ äî àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, çàòâåðäæåíèõ ïóíêòîì 1 
Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî âíåñåííÿ çì³í òà âèçíàííÿ 
òàêèìè, ùî âòðàòèëè ÷èíí³ñòü, äåÿêèõ àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè», 
âèçíàí³ íåêîíñòèòóö³éíèìè, âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòè-
òóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ.

4. Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïðèâåñòè óõâàëåí³ íèì ðàí³øå íîðìà-
òèâí³ àêòè ó â³äïîâ³äí³ñòü ç Ð³øåííÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè.

5. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) 
îòäåëüíûõ ïîëîæåíèé ïîñòàíîâëåíèé Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 

«Âîïðîñû Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû»,
«Íåêîòîðûå âîïðîñû îðãàíèçàöèè äåÿòåëüíîñòè

Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû»,
«Î âíåñåíèè èçìåíåíèé è ïðèçíàíèè óòðàòèâøèìè ñèëó

íåêîòîðûõ àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû»,
Ðàñïîðÿæåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû

«Âîïðîñû ïåðåâîäà ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö
ñ áóìàæíûõ íà ýëåêòðîííûå íîñèòåëè»

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû 

г.  К и е в Äåëî ¹1-8/2010
17 февраля 2010 года
№6-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè-
÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè-
÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà 
Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê ßðîñëàâû 
Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè-
÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à — äîêëàä÷èêà, Òêà÷óêà Ïàâëà Íèêîëàåâè-
÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû 
(êîíñòèòóöèîííîñòè) îòäåëüíûõ ïîëîæåíèé ïîñòàíîâëåíèé Êàáèíåòà 
Ìèíèñòðîâ Óêðàèíû «Âîïðîñû Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû 
Óêðàèíû» îò 17 èþëÿ 2009 ãîäà ¹750 (Îôèöèàëüíûé âåñòíèê Óêðàèíû, 
2009 ã., ¹54, ñò.1881), «Íåêîòîðûå âîïðîñû îðãàíèçàöèè äåÿòåëüíîñ-
òè Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû» îò 29 èþëÿ 2009 ãîäà ¹807 
(Îôèöèàëüíûé âåñòíèê Óêðàèíû, 2009 ã., ¹59, ñò.2070), «Î âíåñåíèè 
èçìåíåíèé è ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ àêòîâ Êàáèíåòà 
Ìèíèñòðîâ Óêðàèíû» îò 29 èþëÿ 2009 ãîäà ¹810 (Îôèöèàëüíûé âåñòíèê 
Óêðàèíû, 2009 ã., ¹59, ñò.2073), Ðàñïîðÿæåíèÿ Êàáèíåòà Ìèíèñòðîâ Óê-
ðàèíû «Âîïðîñû ïåðåâîäà ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ 
ëèö ñ áóìàæíûõ íà ýëåêòðîííûå íîñèòåëè» îò 29 èþëÿ 2009 ãîäà ¹958-ð 
(Óðÿäîâûé êóðüåð, 2009 ã., 21 àâãóñòà).

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Ïðåçèäåíòà Óêðàèíû.
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Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè îòäåëüíûõ 
ïîëîæåíèé ïîñòàíîâëåíèé Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Âîïðîñû 
Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû», «Íåêîòîðûå âîïðî-
ñû îðãàíèçàöèè äåÿòåëüíîñòè Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû», 
«Î âíåñåíèè èçìåíåíèé è ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ àê-
òîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû», Ðàñïîðÿæåíèÿ Êàáèíåòà Ìèíèñòðîâ 
Óêðàè íû «Âîïðîñû ïåðåâîäà ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñ-
êèõ ëèö ñ áóìàæíûõ íà ýëåêòðîííûå íîñèòåëè».

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ñòåöþêà Ï.Á. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ïðåçèäåíò Óêðàèíû Óêàçîì «Î ïðèîñòàíîâëåíèè äåéñòâèÿ íåêîòî-
ðûõ ïîëîæåíèé ïîñòàíîâëåíèé Êàáèíåòà Ìèíèñòðîâ Óêðàèíû îò 17 èþëÿ 
2009 ãîäà ¹750, îò 29 èþëÿ 2009 ãîäà ¹807 è ¹810, ðàñïîðÿæåíèÿ Êà-
áèíåòà Ìèíèñòðîâ Óêðàèíû îò 29 èþëÿ 2009 ãîäà ¹958-ð» îò 27 àâãóñ-
òà 2009 ãîäà ¹675 â ñîîòâåòñòâèè ñ ïóíêòîì 15 ÷àñòè ïåðâîé ñòàòüè 106 
Êîíñòèòóöèè Óêðàèíû ïðèîñòàíîâèë äåéñòâèå ïóíêòîâ 1, 4, 5, 6 Ïîñòà-
íîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Âîïðîñû Ãîñóäàðñòâåííîé ìèã-
ðàöèîííîé ñëóæáû Óêðàèíû» îò 17 èþëÿ 2009 ãîäà ¹750 (äàëåå — Ïî-
ñòàíîâëåíèå ¹750), ïóíêòîâ 2, 4 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû «Íåêîòîðûå âîïðîñû îðãàíèçàöèè äåÿòåëüíîñòè Ãîñóäàðñòâåí-
íîé ìèãðàöèîííîé ñëóæáû» îò 29 èþëÿ 2009 ãîäà ¹807 (äàëåå — Ïîñòà-
íîâëåíèå ¹807) î ïåðåäà÷å ñîîòâåòñòâóþùèõ áþäæåòíûõ íàçíà÷åíèé îò 
Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû â Ãîñóäàðñòâåííóþ ìèãðàöèîí-
íóþ ñëóæáó Óêðàèíû â ñâÿçè ñ ïåðåðàñïðåäåëåíèåì ôóíêöèé, ïóíêòà 1 
Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé 
è ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ àêòîâ Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû» îò 29 èþëÿ 2009 ãîäà ¹810 (äàëåå — Ïîñòàíîâëåíèå ¹810), 
Ðàñïîðÿæåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Âîïðîñû ïåðåâîäà ñèñòå-
ìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö ñ áóìàæíûõ íà ýëåêòðîííûå 
íîñèòåëè» îò 29 èþëÿ 2009 ãîäà ¹958-ð (äàëåå — Ðàñïîðÿæåíèå) è îáðà-
òèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì ïðèçíàòü èõ íå 
ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòóöèîííûìè).

Ãëàâà ãîñóäàðñòâà óòâåðæäàåò, ÷òî, èçäàâ ïîñòàíîâëåíèÿ è Ðàñïîðÿ-
æåíèå, Êàáèíåò Ìèíèñòðîâ Óêðàèíû íàðóøèë ïîëîæåíèÿ ÷àñòè âòîðîé 
ñòàòüè 6, ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè òðåòüåé ñòàòüè 17, ÷àñòè âòîðîé ñòà-
òüè 19, ñòàòüè 75, ïóíêòîâ 3, 22 ÷àñòè ïåðâîé ñòàòüè 85, ñòàòüè 91, ïóíê-
òîâ 1, 2, 10 ÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè òðåòüåé ñòàòüè 113, ïóíêòà 10 ñòà-
òüè 116, ÷àñòè ïåðâîé ñòàòüè 117 Êîíñòèòóöèè Óêðàèíû.

Àâòîð õîäàòàéñòâà ïîä÷åðêèâàåò, ÷òî óêàçàííûå àêòû èçìåíÿþò ñòðóê-
òóðó, ÷èñëåííîñòü è îáúåì ôóíêöèé Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàè-
íû, áåçîñíîâàòåëüíî âîçëàãàþò íà Ãîñóäàðñòâåííóþ ìèãðàöèîííóþ ñëóæáó 
Óêðàèíû ôóíêöèè, çàêðåïëåííûå çàêîíàìè çà Ìèíèñòåðñòâîì âíóòðåííèõ 
äåë Óêðàèíû è äðóãèìè ãîñóäàðñòâåííûìè îðãàíàìè, ðåøàþò ðÿä âîïðîñîâ, 
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êîòîðûå ìîãóò áûòü ðåàëèçîâàíû èñêëþ÷èòåëüíî ïóòåì ïðèíÿòèÿ ñîîòâåò-
ñòâóþùèõ çàêîíîâ. Â ïîäòâåðæäåíèå ýòîãî Ïðåçèäåíò Óêðàèíû ññûëàåò-
ñÿ íà ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 14 äåêàáðÿ 2000 ãîäà 
¹15-ðï/2000 (äåëî î ïîðÿäêå âûïîëíåíèÿ ðåøåíèé Êîíñòèòóöèîííîãî 
Ñóäà Óêðàèíû), îò 19 èþíÿ 2001 ãîäà ¹9-ðï/2001 (äåëî î ñòàæå íàó÷-
íîé ðà áîòû), îò 9 îêòÿáðÿ 2008 ãîäà ¹22-ðï/2008, îò 11  íîÿáðÿ 2008 ãîäà
¹25-ðï/2008 (äåëî î çåìåëüíûõ àóêöèîíàõ), îò 23 èþíÿ 2009 ãîäà
¹15-ðï/2009 (äåëî î âðåìåííîé íàäáàâêå ê äåéñòâóþùèì ñòàâêàì ââîçíîé 
ïîøëèíû), à  òàêæå çàêîíû Óêðàèíû «Î ïðàâîâîì ñòàòóñå èíîñòðàíöåâ è 
ëèö áåç ãðàæäàíñòâà», «Î ìèëèöèè», «Îá îáùåé ñòðóêòóðå è ÷èñëåííîñòè 
Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû».

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Êàáèíåò Ìèíèñòðîâ Óêðàèíû, Ìèíèñòåðñòâî âíóòðåí-
íèõ äåë Óêðàèíû, Ãîñóäàðñòâåííûé êîìèòåò Óêðàèíû ïî äåëàì íàöèî-
íàëüíîñòåé è ðåëèãèé, Êîìèòåò Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì 
çàêîíîäàòåëüíîãî îáåñïå÷åíèÿ ïðàâîîõðàíèòåëüíîé äåÿòåëüíîñòè, Êîìè-
òåò Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì ïðàâ ÷åëîâåêà, íàöèîíàëüíûõ 
ìåíüøèíñòâ è ìåæíàöèîíàëüíûõ îòíîøåíèé, Ãîñóäàðñòâåííàÿ ìèãðàöè-
îííàÿ ñëóæáà Óêðàèíû, Óïîëíîìî÷åííûé Âåðõîâíîé Ðàäû Óêðàèíû ïî 
ïðàâàì ÷åëîâåêà.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûå â êîíñòèòóöèîí-
íîì ïðåäñòàâëåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ ïðàâîâûì ãîñóäàðñòâîì, â êîòîðîì îðãàíû ãîñó-
äàðñòâåííîé âëàñòè îáÿçàíû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ 
ïîëíîìî÷èé è ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêî-
íàìè Óêðàèíû, à èõ íîðìàòèâíî-ïðàâîâûå àêòû ïðèíèìàþòñÿ íà îñíîâå 
Êîíñòèòóöèè Óêðàèíû è äîëæíû ñîîòâåòñòâîâàòü åé (ñòàòüÿ 1, ÷àñòü âòî-
ðàÿ ñòàòüè 8, ÷àñòü âòîðàÿ ñòàòüè 19 Îñíîâíîãî Çàêîíà Óêðàèíû).

Êàáèíåò Ìèíèñòðîâ Óêðàèíû êàê âûñøèé îðãàí â ñèñòåìå îðãàíîâ 
èñïîëíèòåëüíîé âëàñòè ïðèíèìàåò ìåðû ïî îáåñïå÷åíèþ ïðàâ è ñâîáîä 
÷åëîâåêà è ãðàæäàíèíà, îáùåñòâåííîãî ïîðÿäêà, áîðüáû ñ ïðåñòóïíîñòüþ 
(÷àñòü ïåðâàÿ ñòàòüè 113, ïóíêòû 1, 2, 7 ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû). 
Âî èñïîëíåíèå ïðåäïèñàíèé Îñíîâíîãî Çàêîíà Óêðàèíû Ïðàâèòåëüñòâî 
Óêðàèíû íàïðàâëÿåò ñâîþ äåÿòåëüíîñòü íà îáåñïå÷åíèå çàêîííîñòè, ïðàâ 
è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, ïðîòèâîäåéñòâèå êîððóïöèè, ðåøåíèå 
äðóãèõ çàäà÷ âíóòðåííåé è âíåøíåé ïîëèòèêè (÷àñòü òðåòüÿ ñòàòüè 113 
Êîíñòèòóöèè Óêðàèíû, ÷àñòü ïåðâàÿ ñòàòüè 19 Çàêîíà Óêðàèíû «Î Êàáè-
íåòå Ìèíèñòðîâ Óêðàèíû»).

3.2. Ïóíêòîì 1 Ïîñòàíîâëåíèÿ ¹750 Ïðàâèòåëüñòâî Óêðàèíû óòâåðäè-
ëî Ïîëîæåíèå î Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáå Óêðàèíû. Ñîãëàñ-
íî ïóíêòó 91 ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû è àáçàöó ïÿòîìó ïóíêòà 6 
÷àñòè ïåðâîé ñòàòüè 20 Çàêîíà Óêðàèíû «Î Êàáèíåòå Ìèíèñòðîâ Óêðàè-
íû» (äàëåå — Çàêîí) Êàáèíåò Ìèíèñòðîâ Óêðàèíû èìååò ïðàâî ñîçäàâàòü, 
ðåîðãàíèçîâûâàòü è ëèêâèäèðîâàòü â ñîîòâåòñòâèè ñ çàêîíîì ìèíèñòåð-
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ñòâà è äðóãèå öåíòðàëüíûå îðãàíû èñïîëíèòåëüíîé âëàñòè, äåéñòâóÿ â 
ïðåäåëàõ ñðåäñòâ, ïðåäóñìîòðåííûõ íà ñîäåðæàíèå îðãàíîâ èñïîëíèòåëü-
íîé âëàñòè, è óòâåðæäàòü ïîëîæåíèå îá óêàçàííûõ îðãàíàõ.

Ãîñóäàðñòâåííàÿ ìèãðàöèîííàÿ ñëóæáà Óêðàèíû (äàëåå — Ìèãðàöèîí-
íàÿ ñëóæáà) ÿâëÿåòñÿ ñïåöèàëüíî óïîëíîìî÷åííûì öåíòðàëüíûì îðãàíîì 
èñïîëíèòåëüíîé âëàñòè ïî äåëàì ìèãðàöèè, ãðàæäàíñòâà, èììèãðàöèè è ðå-
ãèñòðàöèè ôèçè÷åñêèõ ëèö (àáçàö âòîðîé ïóíêòà 2 Ïîñòàíîâëåíèÿ ¹750), 
ïîýòîìó óòâåðæäåíèå ïîëîæåíèÿ î íåì îòíîñèòñÿ ê êîìïåòåíöèè Ïðàâèòåëü-
ñòâà Óêðàèíû. Ñëåäîâàòåëüíî, â äàííîì ñëó÷àå Êàáèíåò Ìèíèñòðîâ Óêðàèíû 
äåéñòâîâàë â ïðåäåëàõ ñâîèõ êîíñòèòóöèîííûõ ïîëíîìî÷èé.

3.3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ïðîâåðÿÿ ïîëîæåíèÿ Ïîñòàíîâëå-
íèÿ ¹750 íà ñîîòâåòñòâèå Êîíñòèòóöèè Óêðàèíû, èñõîäèò èç òîãî, ÷òî Êàáè-
íåò Ìèíèñòðîâ Óêðàèíû â ñâîåé äåÿòåëüíîñòè ðóêîâîäñòâóåòñÿ Êîíñòèòóöè-
åé è çàêîíàìè Óêðàèíû, à òàêæå óêàçàìè Ïðåçèäåíòà Óêðàèíû è ïîñòàíîâëå-
íèÿìè Âåðõîâíîé Ðàäû Óêðàèíû, ïðèíÿòûìè â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé 
è çàêîíàìè Óêðàèíû, è â ïðåäåëàõ ñâîåé êîìïåòåíöèè èçäàåò ïîñòàíîâëåíèÿ 
è ðàñïîðÿæåíèÿ, ÿâëÿþùèåñÿ îáÿçàòåëüíûìè ê èñïîëíåíèþ (÷àñòü òðåòüÿ 
ñòàòüè 113, ÷àñòü ïåðâàÿ ñòàòüè 117 Îñíîâíîãî Çàêîíà Óêðàèíû). Ê òîìó æå 
Êàáèíåò Ìèíèñòðîâ Óêðàèíû, ðóêîâîäñòâóÿñü â ñâîåé äåÿòåëüíîñòè çàêîíà-
ìè ïðè óðåãóëèðîâàíèè â ñâîèõ àêòàõ ñîîòâåòñòâóþùèõ âîïðîñîâ, íå ìîæåò 
èçìåíÿòü, äîïîëíÿòü ëèáî ðàñøèðÿòü ñîäåðæàíèå ýòèõ çàêîíîâ (àáçàö òðåòèé 
ïîäïóíêòà 3.2 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî 
Ñóäà Óêðàèíû îò 28 îêòÿáðÿ 2009 ãîäà ¹28-ðï/2009).

Ñîãëàñíî ñòàòüå 5 Çàêîíà Óêðàèíû «Î ãðàæäàíñòâå Óêðàèíû» äîêó-
ìåíòàìè, ïîäòâåðæäàþùèìè ãðàæäàíñòâî Óêðàèíû, ÿâëÿåòñÿ ïàñïîðò 
ãðàæäàíèíà Óêðàèíû, à äëÿ ëèö â âîçðàñòå äî 16 ëåò — ñâèäåòåëüñòâî î 
ïðèíàäëåæíîñòè ê ãðàæäàíñòâó Óêðàèíû. Ñîãëàñíî ïóíêòó 14 ÷àñòè ïåð-
âîé ñòàòüè 10 Çàêîíà Óêðàèíû «Î ìèëèöèè» ìèëèöèÿ îáÿçàíà «êîíòðîëè-
ðîâàòü ñîáëþäåíèå ãðàæäàíàìè è äîëæíîñòíûìè ëèöàìè óñòàíîâëåííûõ 
çàêîíîäàòåëüñòâîì ïðàâèë ïàñïîðòíîé ñèñòåìû, âúåçäà, âûåçäà, ïðåáûâà-
íèÿ â Óêðàèíå è òðàíçèòíîãî ïðîåçäà ÷åðåç åå òåððèòîðèþ èíîñòðàííûõ 
ãðàæäàí è ëèö áåç ãðàæäàíñòâà». Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 4 Çàêîíà 
Óêðàèíû «Î ïîðÿäêå âûåçäà èç Óêðàèíû è âúåçäà â Óêðàèíó ãðàæäàí Óê-
ðàèíû» îôîðìëåíèå ïàñïîðòà ãðàæäàíèíà Óêðàèíû äëÿ âûåçäà çà ãðàíèöó 
ïðîèçâîäèòñÿ ïî îáðàùåíèþ â îðãàíû âíóòðåííèõ äåë.

Îäíàêî â Ïîëîæåíèè î Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáå Óêðàè-
íû (äàëåå — Ïîëîæåíèå), óòâåðæäåííîì ïóíêòîì 1 Ïîñòàíîâëåíèÿ ¹750, 
ïðåäóñìîòðåíî, ÷òî îñíîâíûìè çàäà÷àìè Ìèãðàöèîííîé ñëóæáû ÿâëÿåòñÿ 
ó÷àñòèå â ôîðìèðîâàíèè è îáåñïå÷åíèè ðåàëèçàöèè ãîñóäàðñòâåííîé ïî-
ëèòèêè ïî âîïðîñàì ðåãèñòðàöèè ôèçè÷åñêèõ ëèö, îáîáùåíèå ïðàêòèêè 
ïðèìåíåíèÿ çàêîíîäàòåëüñòâà ïî âîïðîñàì ðåãèñòðàöèè/ñíÿòèÿ ñ ðåãèñò-
ðàöèè ìåñòà æèòåëüñòâà/ïðåáûâàíèÿ ôèçè÷åñêèõ ëèö, ðàçðàáîòêà è âíåñå-
íèå â óñòàíîâëåííîì ïîðÿäêå ïðåäëîæåíèé ïî åãî óñîâåðøåíñòâîâàíèþ, 
îðãàíèçàöèÿ ðàáîòû ïî âûäà÷å ãðàæäàíàì Óêðàèíû, ïîñòîÿííî ïðîæèâà-
þùèì â Óêðàèíå, ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ, óäîñòîâåðÿþùèõ ëè÷-
íîñòü, ðåãèñòðàöèè/ñíÿòèÿ ñ ðåãèñòðàöèè ìåñòà æèòåëüñòâà/ïðåáûâàíèÿ 
ôèçè÷åñêèõ ëèö, èäåíòèôèêàöèè ãðàæäàí Óêðàèíû, óòðàòèâøèõ ïàñïîðò-
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íûå è äðóãèå äîêóìåíòû, óäîñòîâåðÿþùèå ëè÷íîñòü, à òàêæå ïðîâåäåíèå 
àäðåñíî-ñïðàâî÷íîé ðàáîòû, ñîçäàíèå è îáåñïå÷åíèå ôóíêöèîíèðîâà-
íèÿ Ãîñóäàðñòâåííîé èíôîðìàöèîííîé ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà 
ôèçè÷åñêèõ ëèö è èõ äîêóìåíòèðîâàíèå (ïîäïóíêòû 1, 3, àáçàöû âòîðîé, 
÷åòâåðòûé, ïÿòûé ïîäïóíêòà 4 ïóíêòà 3). Ìèãðàöèîííàÿ ñëóæáà â ñîîò-
âåòñòâèè ñ âîçëîæåííûìè íà íåå çàäà÷àìè îðãàíèçîâûâàåò îôîðìëåíèå è 
âûäà÷ó ãðàæäàíàì Óêðàèíû ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ, óäîñòîâåðÿ-
þùèõ ëè÷íîñòü, îñóùåñòâëÿåò ïðîèçâîäñòâî ïî òàêèì âîïðîñàì, ãîòîâèò 
ïðåäëîæåíèÿ ïî ðåàëèçàöèè ãîñóäàðñòâåííîé ïîëèòèêè ïî âîïðîñàì ðå-
ãèñòðàöèè ôèçè÷åñêèõ ëèö è èõ ïàñïîðòèçàöèè, îðãàíèçîâûâàåò ðàáîòó ïî 
ñîçäàíèþ è îáåñïå÷åíèþ ôóíêöèîíèðîâàíèÿ Ãîñóäàðñòâåííîé èíôîðìà-
öèîííîé ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö è èõ äîêóìåí-
òèðîâàíèå, îðãàíèçîâûâàåò è îáåñïå÷èâàåò ðîáîòó ìåæðåãèîíàëüíûõ öåí-
òðîâ âûäà÷è ïàñïîðòíûõ äîêóìåíòîâ, îáåñïå÷èâàåò ôîðìèðîâàíèå öåíò-
ðàëüíîé è ðåãèîíàëüíîé áàç äàííûõ î âûäàííûõ è óòåðÿííûõ ïàñïîðòíûõ 
äîêóìåíòàõ, âûïîëíÿåò ôóíêöèè çàêàç÷èêà ïî ðàçðàáîòêå, ïðîèçâîäñòâó, 
ñíàáæåíèþ è ðåìîíòó ïðîãðàììíî-àïïàðàòíûõ ñðåäñòâ äëÿ Ãîñóäàðñòâåí-
íîé èíôîðìàöèîííîé ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö 
è èõ äîêóìåíòèðîâàíèÿ, ñïåöèàëüíîãî îáîðóäîâàíèÿ, íåîáõîäèìîãî äëÿ 
îôîðìëåíèÿ ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ, óäîñòîâåðÿþùèõ ëè÷íîñòü 
(ïîäïóíêò 5, àáçàö âòîðîé ïîäïóíêòà 8, ïîäïóíêòû 11, 12, àáçàö ÷åòâåðòûé 
ïîäïóíêòà 13, ïîäïóíêò 17 ïóíêòà 4 Ïîëîæåíèÿ).

Òàêæå Ìèãðàöèîííàÿ ñëóæáà èìååò ïðàâî ïîäàâàòü ïðåäëîæåíèÿ ïî ðàç-
ðàáîòêå îáðàçöîâ è èçãîòîâëåíèþ áëàíêîâ ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ, 
óäîñòîâåðÿþùèõ ëè÷íîñòü, âûñòóïàòü çàêàç÷èêîì èçãîòîâëåíèÿ òàêèõ áëàí-
êîâ, ïðîâîäèòü ïðîâåðêó ñîñòîÿíèÿ ñîáëþäåíèÿ îðãàíàìè èñïîëíèòåëüíîé 
âëàñòè, ãðàæäàíàìè, ïðåäïðèÿòèÿìè, ó÷ðåæäåíèÿìè è îðãàíèçàöèÿìè ïðà-
âèë ïàñïîðòíîé ñèñòåìû, âíîñèòü ïðåäëîæåíèÿ ïî óñòðàíåíèþ ïðè÷èí èõ 
íàðóøåíèÿ, îôîðìëÿòü è âûäàâàòü ãðàæäàíàì Óêðàèíû äîêóìåíòû, óäîñ-
òîâåðÿþùèå ëè÷íîñòü, è ò. ï. (ïîäïóíêòû 4, 6, 7 ïóíêòà 5 Ïîëîæåíèÿ). Êà-
áèíåò Ìèíèñòðîâ Óêðàèíû â ïóíêòå 2 Ïîñòàíîâëåíèÿ ¹750 óñòàíîâèë, ÷òî 
Ìèãðàöèîííàÿ ñëóæáà ÿâëÿåòñÿ ñïåöèàëüíî óïîëíîìî÷åííûì öåíòðàëüíûì 
îðãàíîì èñïîëíèòåëüíîé âëàñòè, â ÷àñòíîñòè ïî äåëàì ãðàæäàíñòâà è ðåãèñò-
ðàöèè ôèçè÷åñêèõ ëèö, è ïîýòîìó ÿâëÿåòñÿ òàêæå ïðàâîïðååìíèêîì Ìèíèñ-
òåðñòâà âíóòðåííèõ äåë Óêðàèíû è Ãîñóäàðñòâåííîãî êîìèòåòà Óêðàèíû ïî 
äåëàì íàöèîíàëüíîñòåé è ðåëèãèé â ÷àñòè ïðåäîñòàâëåííûõ èì ïîëíîìî÷èé 
ïî âîïðîñàì ãðàæäàíñòâà è ðåãèñòðàöèè ôèçè÷åñêèõ ëèö (êðîìå ïðîòèâî-
äåéñòâèÿ íåëåãàëüíîé ìèãðàöèè è êîíòðîëÿ çà ñîáëþäåíèåì ãðàæäàíàìè è 
ñëóæåáíûìè ëèöàìè óñòàíîâëåííûõ çàêîíîäàòåëüñòâîì ïðàâèë ïàñïîðòíîé 
ñèñòåìû).

Êðîìå òîãî, çàêðåïèâ çà Ìèãðàöèîííîé ñëóæáîé óêàçàííûå ïîëíîìî-
÷èÿ, Ïðàâèòåëüñòâî Óêðàèíû Ïîñòàíîâëåíèåì ¹810 âíåñëî èçìåíåíèÿ â 
Ïðàâèëà îôîðìëåíèÿ è âûäà÷è ïàñïîðòà ãðàæäàíèíà Óêðàèíû äëÿ âûåçäà 
çà ãðàíèöó è ïðîåçäíîãî äîêóìåíòà ðåáåíêà, èõ âðåìåííîãî çàäåðæàíèÿ è 
èçúÿòèÿ, óòâåðæäåííûå Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 
îò 31 ìàðòà 1995 ãîäà ¹231, Ïðàâèëà îôîðìëåíèÿ è âûäà÷è âðåìåííîãî 
óäîñòîâåðåíèÿ ãðàæäàíèíà Óêðàèíû, óòâåðæäåííûå Ïîñòàíîâëåíèåì Êà-
áèíåòà Ìèíèñòðîâ Óêðàèíû îò 17 èþëÿ 2003 ãîäà ¹1111, Ïîñòàíîâëåíèå 
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Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Îá óòâåðæäåíèè Ïðàâèë îôîðìëåíèÿ è 
âûäà÷è ñëóæáîé ãðàæäàíñòâà, èììèãðàöèè è ðåãèñòðàöèè ôèçè÷åñêèõ ëèö 
ñâèäåòåëüñòâà î ïðèíàäëåæíîñòè ê ãðàæäàíñòâó Óêðàèíû» îò 14 àïðåëÿ 
2004 ãîäà ¹491, Ïîëîæåíèå î Ãëàâíîì âû÷èñëèòåëüíîì öåíòðå Ãîñóäàðñ-
òâåííîé èíôîðìàöèîííîé ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ 
ëèö è èõ äîêóìåíòèðîâàíèè, óòâåðæäåííîå Ïîñòàíîâëåíèåì Êàáèíåòà 
Ìèíèñòðîâ Óêðàèíû îò 29 àïðåëÿ 2004 ãîäà ¹573, Ïîëîæåíèå î Ìèíèñ-
òåðñòâå âíóòðåííèõ äåë Óêðàèíû, óòâåðæäåííîå Ïîñòàíîâëåíèåì Êàáèíå-
òà Ìèíèñòðîâ Óêðàèíû îò 4 îêòÿáðÿ 2006 ãîäà ¹1383, Êîíöåïöèþ ðàçâè-
òèÿ Ãîñóäàðñòâåííîé èíôîðìàöèîííîé ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà 
ôèçè÷åñêèõ ëèö è èõ äîêóìåíòèðîâàíèÿ, îäîáðåííóþ Ðàñïîðÿæåíèåì Êà-
áèíåòà Ìèíèñòðîâ Óêðàèíû îò 17 èþíÿ 2009 ãîäà ¹711.

Ê ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèòñÿ, â ÷àñòíîñòè, 
îïðåäåëåíèå ôóíêöèé Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû (ïóíêò 22 
÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû). Êàáèíåò Ìèíèñòðîâ Óê-
ðàèíû, âîçëîæèâ îñïàðèâàåìûìè ïîñòàíîâëåíèÿìè íà Ìèãðàöèîííóþ 
ñëóæáó ôóíêöèþ îôîðìëåíèÿ è âûäà÷è ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ 
è íàäåëèâ åå ñîîòâåòñòâóþùèìè ïîëíîìî÷èÿìè, êîòîðûå äî ïðèíÿòèÿ 
äàííûõ ïîñòàíîâëåíèé áûëè çàêðåïëåíû çà Ìèíèñòåðñòâîì âíóòðåííèõ 
äåë Óêðàèíû, âûøåë çà ïðåäåëû ñâîåé êîìïåòåíöèè. Ñëåäîâàòåëüíî, Ïðà-
âèòåëüñòâî Óêðàèíû íàðóøèëî òðåáîâàíèÿ ÷àñòè âòîðîé ñòàòüè 19, ïóí-
êòà 22 ÷àñòè ïåðâîé ñòàòüè 85, ïóíêòà 12 ÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè 
âòîðîé ñòàòüè 120 Êîíñòèòóöèè Óêðàèíû, ïîýòîìó ïðåäïèñàíèÿ Ïîñòà-
íîâëåíèÿ ¹750 è Ïîñòàíîâëåíèÿ ¹810, êîòîðûå êàñàþòñÿ îðãàíèçàöèè 
îôîðìëåíèÿ è âûäà÷è ãðàæäàíàì Óêðàèíû, ïîñòîÿííî ïðîæèâàþùèì â 
Óêðàèíå, ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ, óäîñòîâåðÿþùèõ ëè÷íîñòü, 
îñóùåñòâëåíèå ïðîèçâîäñòâà ïî òàêèì âîïðîñàì, à òàêæå ïðîâåäåíèå ïðî-
âåðêè ñîñòîÿíèÿ ñîáëþäåíèÿ îðãàíàìè èñïîëíèòåëüíîé âëàñòè, ãðàæäà-
íàìè, ïðåäïðèÿòèÿìè, ó÷ðåæäåíèÿìè è îðãàíèçàöèÿìè ïðàâèë ïàñïîðò-
íîé ñèñòåìû, ÿâëÿþòñÿ íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû.

3.4. Ïóíêòîì 4 Ïîñòàíîâëåíèÿ ¹750 Êàáèíåò Ìèíèñòðîâ Óêðàèíû ïå-
ðåäàë â ñôåðó óïðàâëåíèÿ Ìèãðàöèîííîé ñëóæáû ãîñóäàðñòâåííûå ïðåäïðè-
ÿòèÿ «Ãîñóäàðñòâåííûé öåíòð ïåðñîíàëèçàöèè äîêóìåíòîâ» è «Äîêóìåíò». 
Ñîãëàñíî ïóíêòó 5 ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû Êàáèíåò Ìèíèñòðîâ 
Óêðàèíû îñóùåñòâëÿåò óïðàâëåíèå îáúåêòàìè ãîñóäàðñòâåííîé ñîáñòâåí-
íîñòè â ñîîòâåòñòâèè ñ çàêîíîì. Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 5 Çàêîíà Óê-
ðàèíû «Îá óïðàâëåíèè îáúåêòàìè ãîñóäàðñòâåííîé ñîáñòâåííîñòè» Êàáè-
íåò Ìèíèñòðîâ Óêðàèíû îïðåäåëÿåò îáúåêòû óïðàâëåíèÿ ãîñóäàðñòâåííîé 
ñîáñòâåííîñòè, ïîëíîìî÷èÿ ïî óïðàâëåíèþ êîòîðûìè ïåðåäàþòñÿ äðóãèì 
ñóáúåêòàì óïðàâëåíèÿ. Ñóáúåêòàìè óïðàâëåíèÿ îáúåêòàìè ãîñóäàðñòâåííîé 
ñîáñòâåííîñòè ñîãëàñíî ñòàòüå 4 óêàçàííîãî çàêîíà ÿâëÿþòñÿ ìèíèñòåðñòâà è 
äðóãèå îðãàíû èñïîëíèòåëüíîé âëàñòè. Îñóùåñòâëÿÿ óïðàâëåíèå îáúåêòàìè 
ãîñóäàðñòâåííîé ñîáñòâåííîñòè, Êàáèíåò Ìèíèñòðîâ Óêðàèíû â ñîîòâåòñ-
òâèè ñ ýòèì æå çàêîíîì òàêæå îïðåäåëÿåò îðãàíû èñïîëíèòåëüíîé âëàñòè, 
êîòîðûå ðåàëèçóþò ôóíêöèè ïî óïðàâëåíèþ èìè (ïóíêò 1 ÷àñòè âòîðîé ñòà-
òüè 5). Ó÷èòûâàÿ èçëîæåííîå, ïåðåäà÷à â ñôåðó óïðàâëåíèÿ Ìèãðàöèîííîé 
ñëóæáû ãîñóäàðñòâåííûõ ïðåäïðèÿòèé «Ãîñóäàðñòâåííûé öåíòð ïåðñîíàëè-
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çàöèè äîêóìåíòîâ» è «Äîêóìåíò» ñîñòîÿëàñü â ïðåäåëàõ êîíñòèòóöèîííûõ 
ïîëíîìî÷èé Êàáèíåòà Ìèíèñòðîâ Óêðàèíû.

Ïóíêòîì 5 Ïîñòàíîâëåíèÿ ¹750 ïîñòàíîâëåíî «ëèêâèäèðîâàòü Ãîñó-
äàðñòâåííûé äåïàðòàìåíò ïî äåëàì ãðàæäàíñòâà, èììèãðàöèè è ðåãèñò-
ðàöèè ôèçè÷åñêèõ ëèö, êîòîðûé äåéñòâóåò â ñîñòàâå Ìèíèñòåðñòâà âíóò-
ðåííèõ äåë, êàê ïðàâèòåëüñòâåííûé îðãàí ãîñóäàðñòâåííîãî óïðàâëåíèÿ». 
Ê ïîëíîìî÷èÿì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû Êîíñòèòóöèåé Óêðàèíû 
(ïóíêò 91 ñòàòüè 116) è Çàêîíîì (àáçàö ïÿòûé ïóíêòà 6 ÷àñòè ïåðâîé ñòà-
òüè 20) îòíåñåíû îáðàçîâàíèå, ðåîðãàíèçàöèÿ è ëèêâèäàöèÿ â ñîîòâåòñ-
òâèè ñ çàêîíîì ìèíèñòåðñòâ è äðóãèõ öåíòðàëüíûõ îðãàíîâ èñïîëíè-
òåëüíîé âëàñòè â ïðåäåëàõ ñðåäñòâ, ïðåäóñìîòðåííûõ â Ãîñóäàðñòâåííîì 
áþäæåòå Óêðàèíû íà ñîäåðæàíèå îðãàíîâ èñïîëíèòåëüíîé âëàñòè. Êðîìå 
ýòîãî, â ÷àñòè ïÿòîé ñòàòüè 22 Çàêîíà çà Ïðàâèòåëüñòâîì Óêðàèíû çàêðåï-
ëåíî ïðàâî ñîçäàâàòü â ñèñòåìå ìèíèñòåðñòâ ïðàâèòåëüñòâåííûå îðãàíû, 
óòâåðæäàòü ïîëîæåíèÿ î íèõ, íàçíà÷àòü è îñâîáîæäàòü èõ ðóêîâîäèòåëåé. 
Ïðàâî Êàáèíåòà Ìèíèñòðîâ Óêðàèíû ñîçäàâàòü ïðàâèòåëüñòâåííûå îðãà-
íû âêëþ÷àåò â ñåáÿ âîçìîæíîñòü îïðåäåëåíèÿ ïðàâîâîãî ñòàòóñà äàííûõ 
îðãàíîâ, ïðîâåäåíèå èõ ðåîðãàíèçàöèè è ïðèíÿòèå ðåøåíèÿ î öåëåñîîá-
ðàçíîñòè èõ ñóùåñòâîâàíèÿ (ëèêâèäàöèè). Ñëåäîâàòåëüíî, ëèêâèäàöèÿ Ãî-
ñóäàðñòâåííîãî äåïàðòàìåíòà ïî äåëàì ãðàæäàíñòâà, èììèãðàöèè è ðåãèñ-
òðàöèè ôèçè÷åñêèõ ëèö, êîòîðûé äåéñòâîâàë êàê ïðàâèòåëüñòâåííûé îð-
ãàí ãîñóäàðñòâåííîãî óïðàâëåíèÿ â ñîñòàâå Ìèíèñòåðñòâà âíóòðåííèõ äåë 
Óêðàèíû è åìó ïîä÷èíÿëñÿ, ÿâëÿåòñÿ èçìåíåíèåì âíóòðåííåé ñòðóêòóðû 
(êîëè÷åñòâà ñòðóêòóðíûõ ïîäðàçäåëåíèé) äàííîãî ìèíèñòåðñòâà, êîòîðàÿ 
íàïðàâëåíà íà îïòèìèçàöèþ åãî äåÿòåëüíîñòè (àáçàö ïÿòûé ïóíêòà 6 ÷àñ-
òè ïåðâîé ñòàòüè 20 Çàêîíà) è íå âëèÿåò íà åãî îáùóþ ñòðóêòóðó, óòâåðæ-
äåííóþ Âåðõîâíîé Ðàäîé Óêðàèíû (ñòàòüÿ 1 Çàêîíà Óêðàèíû «Îá îáùåé 
ñòðóêòóðå è ÷èñëåííîñòè Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû»).

Ïóíêòîì 6 Ïîñòàíîâëåíèÿ ¹750 îáðàçîâàíà êîìèññèÿ ïî ëèêâèäà-
öèè Ãîñóäàðñòâåííîãî äåïàðòàìåíòà ïî äåëàì ãðàæäàíñòâà, èììèãðàöèè 
è ðåãèñòðàöèè ôèçè÷åñêèõ ëèö. Â ñîîòâåòñòâèè ñ ïóíêòîì 17 Ïîëîæåíèÿ 
î Ãîñóäàðñòâåííîì äåïàðòàìåíòå ïî äåëàì ãðàæäàíñòâà, èììèãðàöèè è 
ðåãèñòðàöèè ôèçè÷åñêèõ ëèö, óòâåðæäåííîãî Ïîñòàíîâëåíèåì Êàáèíåòà 
Ìèíèñòðîâ Óêðàèíû îò 14 èþíÿ 2002 ãîäà ¹844, óêàçàííûé ïðàâèòåëü-
ñòâåííûé îðãàí èìåë ñòàòóñ þðèäè÷åñêîãî ëèöà. Îáùèé ïîðÿäîê ëèêâè-
äàöèè þðèäè÷åñêîãî ëèöà ïðåäóñìîòðåí çàêîíîäàòåëüñòâîì, â êîòîðîì, â 
÷àñòíîñòè, îäíèì èç ýòàïîâ ëèêâèäàöèîííîãî ïðîöåññà îïðåäåëåíî ñîçäà-
íèå îðãàíîì (ëèöîì), ïðèíÿâøèì ðåøåíèå î ëèêâèäàöèè þðèäè÷åñêîãî 
ëèöà, ëèêâèäàöèîííîé êîìèññèè.

Ïóíêòîì 2 Ïîñòàíîâëåíèÿ ¹807 öèôðû «3900» â ïóíêòå 1 Ïîñòàíîâëå-
íèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Îá óòâåðæäåíèè ïðåäåëüíîé ÷èñëåí-
íîñòè ðàáîòíèêîâ öåíòðàëüíîãî àïïàðàòà Ìèíèñòåðñòâà âíóòðåííèõ äåë» 
îò 7 ìàðòà 2007 ãîäà ¹418 çàìåíåíû íà öèôðû «3825». Ýòèì Ïðàâèòåëü-
ñòâî Óêðàèíû âíåñëî èçìåíåíèÿ â äðóãîå ñâîå ïîñòàíîâëåíèå, äåéñòâóÿ â 
ñîîòâåòñòâèè ñî ñòàòüåé 117 Êîíñòèòóöèè Óêðàèíû, è íå èçìåíÿëî îáùåé 
÷èñëåííîñòè Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû, óòâåðæäåííîé Âåð-
õîâíîé Ðàäîé Óêðàèíû (ñòàòüÿ 2 Çàêîíà Óêðàèíû «Îá îáùåé ñòðóêòóðå è 
÷èñëåííîñòè Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû»).
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Ñëåäîâàòåëüíî, ïóíêòû 4, 5, 6 Ïîñòàíîâëåíèÿ ¹750 è ïóíêò 2 Ïîñòà-
íîâëåíèÿ ¹807 íå ïðîòèâîðå÷àò Êîíñòèòóöèè Óêðàèíû.

3.5. Ïóíêòîì 4 Ïîñòàíîâëåíèÿ ¹807 ïîðó÷åíî Ìèíèñòåðñòâó âíóòðåííèõ 
äåë Óêðàèíû, Ãîñóäàðñòâåííîìó êîìèòåòó Óêðàèíû ïî äåëàì íàöèîíàëüíîñ-
òåé è ðåëèãèé âìåñòå ñ Ìèíèñòåðñòâîì ôèíàíñîâ Óêðàèíû ðåøèòü âîïðîñ 
î ïåðåäà÷å â óñòàíîâëåííîì ïîðÿäêå ñîîòâåòñòâóþùèõ áþäæåòíûõ íàçíà÷å-
íèé îò Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû è Ãîñóäàðñòâåííîãî êîìèòåòà 
Óêðàèíû ïî äåëàì íàöèîíàëüíîñòåé è ðåëèãèé â Ìèãðàöèîííóþ ñëóæáó â 
ñâÿçè ñ ïåðåðàñïðåäåëåíèåì ôóíêöèé. Îäíàêî Êîíñòèòóöèÿ Óêðàèíû íå ðå-
ãóëèðóåò âîïðîñîâ áþäæåòíûõ íàçíà÷åíèé, îíè ðåãëàìåíòèðóþòñÿ â çàêîíå î 
Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà ñîîòâåòñòâóþùèé ãîä è â Áþäæåòíîì 
êîäåêñå Óêðàèíû. ×àñòü âòîðàÿ ñòàòüè 147 Êîíñòèòóöèè Óêðàèíû è ñòàòüÿ 14 
Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» íå íàäåëÿþò Êîíñòè-
òóöèîííûé Ñóä Óêðàèíû ïîëíîìî÷èÿìè îñóùåñòâëÿòü ïðàâîâîé êîíòðîëü çà 
çàêîííîñòüþ àêòîâ, ïðèíÿòûõ îðãàíàìè ãîñóäàðñòâåííîé âëàñòè, îðãàíàìè 
ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûìè ëèöàìè. Ïîýòîìó êîíñòèòó-
öèîííîå ïðîèçâîäñòâî î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû ïóíêòà 4 Ïîñ-
òàíîâëåíèÿ ¹807 íåïîäâåäîìñòâåííî Êîíñòèòóöèîííîìó Ñóäó Óêðàèíû, à 
ñëåäîâàòåëüíî, íà îñíîâàíèè ïóíêòà 3 ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòè-
òóöèîííîì Ñóäå Óêðàèíû» â ýòîé ÷àñòè ïîäëåæèò ïðåêðàùåíèþ.

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïðîñèò òàêæå ïðèçíàòü 
íåêîíñòèòóöèîííûì Ðàñïîðÿæåíèå. Ðàñïîðÿæåíèåì Êàáèíåò Ìèíèñòðîâ 
Óêðàèíû âûäåëèë Ìèãðàöèîííîé ñëóæáå ñðåäñòâà â ñóììå 10 ìëí ãðèâåí 
íà áåçâîçâðàòíîé îñíîâå äëÿ ïîïîëíåíèÿ óñòàâíîãî ôîíäà ãîñóäàðñòâåííî-
ãî ïðåäïðèÿòèÿ «Äîêóìåíò» äëÿ îñóùåñòâëåíèÿ ìåðîïðèÿòèé, ñâÿçàííûõ ñ 
îáåñïå÷åíèåì ïåðåâîäà ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö â 
ñîîòâåòñòâèè ñ Çàêîíîì Óêðàèíû «Î ñâîáîäå ïåðåäâèæåíèÿ è ñâîáîäíîì âû-
áîðå ìåñòà æèòåëüñòâà â Óêðàèíå» ñ áóìàæíûõ íà ýëåêòðîííûå íîñèòåëè, è 
ïîðó÷èë Ìèíèñòåðñòâó ôèíàíñîâ Óêðàèíû îñóùåñòâèòü óêàçàííûå ðàñõîäû 
çà ñ÷åò ñðåäñòâ ðåçåðâíîãî ôîíäà ãîñóäàðñòâåííîãî áþäæåòà. Îäíàêî àâòîð 
õîäàòàéñòâà íå ïðèâåë ïðàâîâîãî îáîñíîâàíèÿ íåñîîòâåòñòâèÿ Êîíñòèòóöèè 
Óêðàèíû Ðàñïîðÿæåíèÿ. Ñëåäîâàòåëüíî, êîíñòèòóöèîííîå ïðîèçâîäñòâî â 
÷àñòè ñîîòâåòñòâèÿ Êîíñòèòóöèè Óêðàèíû Ðàñïîðÿæåíèÿ ïîäëåæèò ïðåêðà-
ùåíèþ â ñîîòâåòñòâèè ñ ïóíêòîì 2 ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòó-
öèîííîì Ñóäå Óêðàèíû».

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152, ñòàòüåé 153 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿ-
ìè 39, 45, 51, 61, 63, 65, 67, 69, 70, 73 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîí-
íîì Ñóäå Óêðàèíû», §51 Ðåãëàìåíòà Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè):

1) îòäåëüíûå ïðåäïèñàíèÿ Ïîëîæåíèÿ î Ãîñóäàðñòâåííîé ìèãðàöèîí-
íîé ñëóæáå Óêðàèíû, óòâåðæäåííîãî Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñ-
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òðîâ Óêðàèíû «Âîïðîñû Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàè-
íû» îò 17 èþëÿ 2009 ãîäà ¹750, à èìåííî:

— ïîäïóíêòà 1 ïóíêòà 3 â ÷àñòè îïðåäåëåíèÿ îñíîâíîé çàäà÷åé Ãîñó-
äàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû ó÷àñòèÿ â ôîðìèðîâàíèè è 
îáåñïå÷åíèè ðåàëèçàöèè ãîñóäàðñòâåííîé ïîëèòèêè â ñôåðå ðåãèñòðàöèè 
ôèçè÷åñêèõ ëèö;

— ïîäïóíêòà 3 ïóíêòà 3 â ÷àñòè îïðåäåëåíèÿ îñíîâíîé çàäà÷åé Ãîñó-
äàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû îáîáùåíèÿ ïðàêòèêè ïðè-
ìåíåíèÿ çàêîíîäàòåëüñòâà ïî âîïðîñàì ðåãèñòðàöèè/ñíÿòèÿ ñ ðåãèñòðà-
öèè ìåñòà æèòåëüñòâà/ïðåáûâàíèÿ ôèçè÷åñêèõ ëèö, ðàçðàáîòêè è âíåñå-
íèÿ â óñòàíîâëåííîì ïîðÿäêå ïðåäëîæåíèé ïî åãî óñîâåðøåíñòâîâàíèþ;

— àáçàöà âòîðîãî ïîäïóíêòà 4 ïóíêòà 3 â ÷àñòè îïðåäåëåíèÿ îñíîâíîé 
çàäà÷åé Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû îðãàíèçàöèè 
ðàáîòû ïî âûäà÷å ãðàæäàíàì Óêðàèíû, ïîñòîÿííî ïðîæèâàþùèì â Óêðà-
èíå, ïàñïîðòíûõ è äðóãèõ äîêóìåíòîâ, óäîñòîâåðÿþùèõ ëè÷íîñòü;

— àáçàöåâ ÷åòâåðòîãî, ïÿòîãî ïîäïóíêòà 4 ïóíêòà 3;
— ïîäïóíêòà 5 ïóíêòà 4;
— àáçàöà âòîðîãî ïîäïóíêòà 8 ïóíêòà 4 â ÷àñòè ïîäãîòîâêè Ãîñóäàðñ-

òâåííîé ìèãðàöèîííîé ñëóæáîé Óêðàèíû ïðåäëîæåíèé ïî ðåàëèçàöèè 
ãîñóäàðñòâåííîé ïîëèòèêè â ñôåðå ðåãèñòðàöèè ôèçè÷åñêèõ ëèö è èõ ïàñ-
ïîðòèçàöèè;

— ïîäïóíêòîâ 11, 12 ïóíêòà 4;
— àáçàöà ÷åòâåðòîãî ïîäïóíêòà 13 ïóíêòà 4 â ÷àñòè îáåñïå÷åíèÿ Ãîñó-

äàðñòâåííîé ìèãðàöèîííîé ñëóæáîé Óêðàèíû ôîðìèðîâàíèÿ öåíòðàëü-
íîé è ðåãèîíàëüíîé áàç äàííûõ î âûäàííûõ è óòåðÿííûõ ïàñïîðòíûõ äî-
êóìåíòàõ;

— ïîäïóíêòà 17 ïóíêòà 4;
— ïîäïóíêòà 4 ïóíêòà 5;
— ïîäïóíêòà 6 ïóíêòà 5 â ÷àñòè ïðàâà Ãîñóäàðñòâåííîé ìèãðàöèîííîé 

ñëóæáû Óêðàèíû ïðîâîäèòü ïðîâåðêó ñîñòîÿíèÿ ñîáëþäåíèÿ îðãàíàìè 
èñïîëíèòåëüíîé âëàñòè, ãðàæäàíàìè, ïðåäïðèÿòèÿìè, ó÷ðåæäåíèÿìè è 
îðãàíèçàöèÿìè ïðàâèë ïàñïîðòíîé ñèñòåìû è âíîñèòü ïðåäëîæåíèÿ ïî 
óñòðàíåíèþ ïðè÷èí èõ íàðóøåíèÿ; 

— ïîäïóíêòà 7 ïóíêòà 5 â ÷àñòè ïðàâà Ãîñóäàðñòâåííîé ìèãðàöèîííîé 
ñëóæáû Óêðàèíû îôîðìëÿòü è âûäàâàòü ãðàæäàíàì Óêðàèíû ïàñïîðòíûå 
è äðóãèå äîêóìåíòû, óäîñòîâåðÿþùèå ëè÷íîñòü;

2) ïîëîæåíèÿ ïóíêòà 2 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 
«Âîïðîñû Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû» îò 17 èþëÿ 
2009 ãîäà ¹750, à èìåííî:

— àáçàöà âòîðîãî â ÷àñòè îïðåäåëåíèÿ Ãîñóäàðñòâåííîé ìèãðàöèîííîé 
ñëóæáû Óêðàèíû ñïåöèàëüíî óïîëíîìî÷åííûì öåíòðàëüíûì îðãàíîì èñ-
ïîëíèòåëüíîé âëàñòè ïî äåëàì ðåãèñòðàöèè ôèçè÷åñêèõ ëèö;

— àáçàöà òðåòüåãî â ÷àñòè îïðåäåëåíèÿ Ãîñóäàðñòâåííîé ìèãðàöèîí-
íîé ñëóæáû Óêðàèíû ïðàâîïðååìíèêîì Ìèíèñòåðñòâà âíóòðåííèõ äåë 
Óêðàèíû ïî ïðåäîñòàâëåííûì èì ïîëíîìî÷èÿì â ñôåðå ðåãèñòðàöèè ôè-
çè÷åñêèõ ëèö; 

3) ïîëîæåíèÿ èçìåíåíèé, êîòîðûå âíîñÿòñÿ â àêòû Êàáèíåòà Ìèíè-
ñòðîâ Óêðàèíû, óòâåðæäåííûõ ïóíêòîì 1 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíè-
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ñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé è ïðèçíàíèè óòðàòèâøèìè ñèëó 
íåêîòîðûõ àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû» îò 29 èþëÿ 2009 ãîäà 
¹810, â:

— Ïðàâèëà îôîðìëåíèÿ è âûäà÷è ïàñïîðòà ãðàæäàíèíà Óêðàèíû äëÿ 
âûåçäà çà ãðàíèöó è ïðîåçäíîãî äîêóìåíòà ðåáåíêà, èõ âðåìåííîãî çàäåð-
æàíèÿ è èçúÿòèÿ, óòâåðæäåííûå Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû îò 31 ìàðòà 1995 ãîäà ¹231;

— Ïðàâèëà îôîðìëåíèÿ è âûäà÷è âðåìåííîãî óäîñòîâåðåíèÿ ãðàæäà-
íèíà Óêðàèíû, óòâåðæäåííûå Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ Óê-
ðàèíû îò 17 èþëÿ 2003 ãîäà ¹1111;

— Ïîñòàíîâëåíèå Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Îá óòâåðæäåíèè 
Ïðàâèë îôîðìëåíèÿ è âûäà÷è ñëóæáîé ãðàæäàíñòâà, èììèãðàöèè è ðåãèñ-
òðàöèè ôèçè÷åñêèõ ëèö ñâèäåòåëüñòâà î ïðèíàäëåæíîñòè ê ãðàæäàíñòâó 
Óêðàèíû» îò 14 àïðåëÿ 2004 ãîäà ¹491;

— Ïîëîæåíèå î Ãëàâíîì âû÷èñëèòåëüíîì öåíòðå Ãîñóäàðñòâåííîé 
èíôîðìàöèîííîé ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö è èõ 
äîêóìåíòèðîâàíèè, óòâåðæäåííîå Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû îò 29 àïðåëÿ 2004 ãîäà ¹573;

— Ïîëîæåíèå î Ìèíèñòåðñòâå âíóòðåííèõ äåë Óêðàèíû, óòâåðæäåííîå 
Ïîñòàíîâëåíèåì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû îò 4 îêòÿáðÿ 2006 ãîäà 
¹1383;

— Êîíöåïöèþ ðàçâèòèÿ Ãîñóäàðñòâåííîé èíôîðìàöèîííîé ñèñòå-
ìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö è èõ äîêóìåíòèðîâàíèÿ, 
îäîáðåííóþ Ðàñïîðÿæåíèåì Êàáèíåòà Ìèíèñòðîâ Óêðàèíû îò 17 èþíÿ 
2009 ãîäà ¹711.

2. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû:

— ïóíêòà 4 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Íåêîòî-
ðûå âîïðîñû îðãàíèçàöèè äåÿòåëüíîñòè Ãîñóäàðñòâåííîé ìèãðàöèîííîé 
ñëóæáû» îò 29 èþëÿ 2009 ãîäà ¹807 íà îñíîâàíèè ïóíêòà 3 ñòàòüè 45 Çà-
êîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» — íåïîäâåäîìñòâåí-
íîñòü Êîíñòèòóöèîííîìó Ñóäó Óêðàèíû âîïðîñà, ïîäíÿòîãî â êîíñòèòó-
öèîííîì ïðåäñòàâëåíèè;

— Ðàñïîðÿæåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Âîïðîñû ïåðåâîäà 
ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö ñ áóìàæíûõ íà ýëåêò-
ðîííûå íîñèòåëè» îò 29 èþëÿ 2009 ãîäà ¹958-ð íà îñíîâàíèè ïóíêòà 2 
ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» — íåñî-
îòâåòñòâèå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ òðåáîâàíèÿì, ïðåäóñìîò-
ðåííûì Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû».

3. Ïðåäïèñàíèÿ ïóíêòà 2 Ïîñòàíîâëåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðà-
èíû «Âîïðîñû Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû», Ïîëî-
æåíèÿ î Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáå Óêðàèíû, óòâåðæäåííîãî 
äàííûì Ïîñòàíîâëåíèåì, èçìåíåíèé, êîòîðûå âíîñÿòñÿ â àêòû Êàáèíåòà 
Ìèíèñòðîâ Óêðàèíû, óòâåðæäåííûõ ïóíêòîì 1 Ïîñòàíîâëåíèÿ Êàáèíåòà 
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Ìèíèñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé è ïðèçíàíèè óòðàòèâøèìè 
ñèëó íåêîòîðûõ àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû», ïðèçíàííûå íå-
êîíñòèòóöèîííûìè, óòðà÷èâàþò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì 
Ñóäîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ.

4. Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ïðèâåñòè ïðèíÿòûå èì ðàíåå íîðìà-
òèâíûå àêòû â ñîîòâåòñòâèå ñ Ðåøåíèåì Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû.

5. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.6-rp/2010 
date February 17, 2010 in the case upon the constitutional petition of the President 
of Ukraine concerning the conformity with the Constitution of Ukraine (constitu-
tionality) of the provisions of the Resolutions of the Cabinet of Ministers of Ukraine 
«On State Migration Service of Ukraine», «On Organisation of Activities of the State 
Migration Service», «On Introducing Amendments and Repeal of Acts of the Cabi-
net of Ministers of Ukraine» and the Order of the Cabinet of Ministers of Ukraine 
«On Transition of the System of Natural Persons Registration from Paper-based to 
Electronic Storage»

Ukraine is a law-based state where bodies of state power are obliged to act 
only on the grounds, within the limits of authorities and in the manner envisaged 
by the Constitution and laws; their normative-legal acts shall be adopted on the 
basis of the Constitution and be compliant thereto (Articles 1, 8.2 and 19.2 of the 
Fundamental Law).

Cabinet of Ministers, as a superiour body in the system of the bodies of 
executive power, takes measures to ensure human and citizens’ rights and freedoms, 
public order and to combat crime (Articles 113.1, 116.1, 116.2 and 116.7 of the 
Constitution). Providing for the effect of the provisions of the Fundamental Law, 
the Government directs its activities on ensuring legality, human and citizens’ 
rights and freedoms, combating corruption as well as resolution other tasks of 
internal and external policy (Article 113.3 of the Constitution and Article 19.1 of 
the Law «On the Cabinet of Ministers of Ukraine»).

Paragraph 1 of the Resolution of the Cabinet of Ministers «On the State 
Migration Service of Ukraine» No.750 dated July 17, 2009 (hereinafter referred 
to as «the Resolution No.750») approves the Regulation On the State Migration 
Service of Ukraine. In accordance with Article 116.91 of the Constitution and 
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Article 20.1.6.5 of the Law «On the Cabinet of Ministers of Ukraine» (hereinafter 
referred to as «the Law»), the Cabinet of Ministers has the right to set up, re-
organise and liquidate, in accordance with law, ministries and other central 
bodies of executive power, acting therewith within the limits of funds allocated 
for the maintenance of bodies of executive power, and is empowered to approve 
regulations on such bodies.

The State Migration Service of Ukraine (hereinafter referred to as «the 
Migration Service») is a specially authorised central body of executive power 
for migration, citizenship, immigration and natural persons registration 
(paragraph 2.2 of the Resolution No.750). Therefore approval of the regulation 
on this body pertains to the competence of the Government. Consequently, in 
this case the Cabinet of Ministers acted within the limits of its constitutional 
authorities. 

Cabinet of Ministers is guided in its activity by this Constitution and laws 
of Ukraine, also by decrees of the President of Ukraine and resolutions of the 
Verkhovna Rada of Ukraine which are adopted in accordance with the Constitution 
and the laws of Ukraine (Articles 113.3 of the Constitution). Within the limits of 
its competence, the Cabinet of Ministers issues resolutions and orders that are 
mandatory for execution (Article 117.1 of the Fundamental Law).

Pursuant to Article 5 of the Law «On the Citizenship of Ukraine», documents 
which confirm the Ukrainian citizenship are national passport of Ukraine and 
for persons younger than 16 years, certificate on the Ukrainian citizenship. In 
accordance with Article 10.1.14 of the Law «On Police», police is obliged to 
control compliance of citizens and officials with the rules of passport system as 
well as rules of entry into, leave of and stay in Ukraine, and transit through its 
territory of foreign citizens and persons without citizenship. Under Article 4.1 
of the Law «On the Rules of Entry into and Leave of Ukraine by Citizens of 
Ukraine», Ukrainian national passports for travelling abroad are processed upon 
the request to the bodies of internal affairs.

Paragraphs 3.1, 3.3, 3.4.2, 3.4.4 and 3.4.5 of the Regulation On the State 
Migration Service of Ukraine (hereinafter referred to as «the Regulation») 
approved by paragraph 1 of the Resolution No.750 stipulate the main tasks of the 
State Migration Service, namely: participation in the elaboration and ensuring 
implementation of the state policy in the sphere of natural persons registration; 
conducting systematisation on application of legislation concerning registration 
of place of living or temporary stay of natural persons as well as elaboration 
and submission, under the established procedure, proposals concerning 
its improvement; organisation of work on issuance of passports and other 
indentifying documents to citizens of Ukraine residing in Ukraine, registration 
of place of living or temporary stay of natural persons, identification of persons 
who lost their passports or other identifying documents; conducting reference 
and directory work; creation and ensuring functioning of the State Information 
System of Registration and Documentation of Natural Persons. 

In accordance with paragraphs 4.5, 4.8.2, 4.11, 4.12, 4.13.4 and 4.17 of the 
Regulation, the Migration Service, on the basis of its tasks, organises procession 
and issuance of passports and other identifying documents to citizens of Ukraine 
and conducts proceedings concerning these issues; prepares proposals concerning 
improvement of state policy in natural persons registration and issuance of 
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passports; organises the work on the creation and ensures functioning of the State 
Information System of Registration and Documentation of Natural Persons; 
ensures functioning of inter-regional centres for issuance of passports; provides for 
the formation of central and regional databases of issued and lost passports; fulfils 
the functions of the customer concerning elaboration, production, contraction 
and repair of software and hardware for the State Information System of Natural 
Persons Registration and Documentation as well as special equipment for the 
procession of passports and other identifying documents. 

Paragraph 2 of the Resolution No.750 stipulates that the Migration Service 
is a specially authorised central body of executive power for inter alia citizenship 
and natural persons registration and therefore is also a legal successor of the 
Ministry of Internal Affairs of Ukraine and the State Committee of Ukraine for 
Nationalities and Religions in the part of their authorities concerning citizenship 
and natural persons registration (except for combating illegal migration and 
control for compliance of citizens and officials with the passport system rules 
established by the legislation).

Furthermore, the Resolution of the Cabinet of Ministers «On Introducing 
Amendments and Repeal of Acts of the Cabinet of Ministers of Ukraine» 
No.810 dated July 29, 2009 (hereinafter referred to as «the Resolution No.810») 
introduced amendments to the acts regarding organisation of procession and 
issuance of passports and other identifying documents to citizens of Ukraine 
residing in Ukraine.

Determination of the functions of the Ministry of Internal Affairs is 
the competence of the Verkhovna Rada of Ukraine (Article 85.1.22 of the 
Constitution). Thus, the Cabinet of Ministers, establishing by the contested 
Resolutions functions of the Migration Service concerning procession and 
issuance of passports and other identifying documents, thereby conferred it with 
the respective authorities, which before the adoption of these Resolutions were 
assigned to the Ministry of Internal Affairs, acted ultra vires. The Cabinet of 
Ministers violated Articles 19.2, 85.1.22, 92.1.12 and 120.2 of the Constitution. 
This renders the provisions of the Resolution No.750 and the Resolution 
No.810 regarding organisation of procession and issuance of passports and 
other identifying documents to the Ukrainian citizens residing in Ukraine, and 
conducting examination of the state of compliance by the bodies of executive 
power, citizens, enterprises, institutions and organisations with passport system 
rules non-conformant to the Constitution. 

Paragraph 4 of the Resolution of the Cabinet of Ministers No.750 transfers 
the State Enterprises «The State Centre of Documents Personalisation» and 
«Document» to the administration domain of the Migration Service. Pursuant 
to Article 116.5 of the Constitution, the Cabinet of Ministers administers 
objects of state property in accordance with law. Under Article 5.1 of the Law 
«On the Administration of the Objects of State Property», the Cabinet of 
Ministers determines those objects of state property whose administration are to 
be transferred to other administrators. Administrators, in line with Article 4 of 
the mentioned Law, are ministries and other bodies of executive power. While 
administering objects of state property, the Cabinet of Ministers, pursuant to the 
same Law, also determines bodies of executive power which carry out functions of 
their management (Article 5.2.1). In view of this, the State Enterprises «The State 
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Centre of Documents Personalisation» and «Document» were transferred to the 
administration domain of the Migration Service within the limits of constitutional 
authorities of the Cabinet of Ministers. 

Paragraph 5 of the Resolution No.750 provides for the liquidation of the State 
Department for Citizenship, Immigration and Natural Persons Registration 
which acted within the Ministry of Internal Affairs as the governmental body 
of state administration. According to Article 116.91 of the Constitution and 
Article 20.1.6.5 of the Law, the Cabinet of Ministers has the right to set up, re-
organise, and liquidate, in accordance with law, ministries and other central 
bodies of executive power, acting therewith within the limits of funds allocated 
for the maintenance of bodies of executive power. Furthermore, Article 25.2 of 
the Law provides for the right of the Ukrainian Government to setup, within 
ministries, governmental bodies, approve regulations thereupon, appoint and 
dismiss their heads. The right of the Cabinet of Ministers to setup governmental 
bodies implies the possibility of determination of legal status of these bodies, their 
reorganisation as well as liquidation. Hence, liquidation of the State Department 
for Citizenship, Immigration and Natural Persons Registration which acted 
within the Ministry of Internal Affairs and was subordinate thereto, shall be 
considered as the alteration of internal structure (a number of structural units) of 
this ministry aimed at optimisation of its activities (Article 20.1.6.5 of the Law) 
which entails no consequences for its general structure approved by the Verkhovna 
Rada ( Article 1 of the Law «On General Structure and Number of Personnel of 
the Ministry of Internal Affairs of Ukraine»).

Paragraph 2 of the Resolution of the Cabinet of Ministers «On Organisation 
of the Work of the State Migration Service» No.807 dated July 29, 2009 
(hereinafter referred to as «the Resolution No.807») replaced the digit «3900» in 
the paragraph 1 of the Resolution of the Cabinet of Ministers «On the Approval 
of Maximum Number of the Personnel of the Central Body of the Ministry of 
Internal Affairs» No.418 dated March 7, 2007 with the digit «3825». By these 
means the Government introduced amendments to its other Resolution, acting 
in line with Article 117 of the Constitution. This does not alter the general 
number of personnel of the Ministry of Internal Affairs of Ukraine approved by 
the Verkhovna Rada (Article 2 of the Law «On General Structure and Number of 
Personnel of the Ministry of Internal Affairs of Ukraine»). Thus, paragraphs 4, 5 
and 6 of the Resolution No.750 and paragraph 2 of the Resolution No.807 do not 
contradict the Constitution.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine 

(unconstitutional):
1.1. The provisions of the Regulation On the State Migration Service of Ukraine 

approved by the Resolution of the Cabinet of Ministers of Ukraine «On the State 
Migration Service of Ukraine» No.750 dated July 17, 2009, namely:

— paragraph 3.1 reading that the main task of the State Migration Service of 
Ukraine is participation in the elaboration and ensuring implementation of the 
state policy in the sphere of natural persons registration;

— paragraph 3.3 reading that the main task of the State Migration Service of 
Ukraine is systematisation of application of the legislation concerning registra-
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tion of place of living or temporary stay of natural persons as well as elaboration 
and submission, under the established procedure, proposals concerning its im-
provement; 

— paragraph 3.4.2 reading that the main task of the State Migration Service 
of Ukraine is organisation of work on issuance of passports and other indentifying 
documents to citizens of Ukraine residing in Ukraine;

— paragraphs 3.4.4 and 3.4.5;
— paragraph 4.5;
— paragraph 4.8.2 concerning preparation by the State Migration Service of 

Ukraine of proposals on implementation of state policy in the sphere of natural 
persons registration and issuance of passports;

— paragraphs 4.11, 4.12;
— paragraph 4.13.4 reading that the State Migration Service of Ukraine 

provides for the formation of central and regional databases of issued and lost 
passports;

— paragraph 4.17;
— paragraph 5.4;
— paragraph 5.6 which provides for the right of the State Migration Service 

of Ukraine to conduct examination of the state of compliance by the bodies of 
executive power, citizens, enterprises, institutions and organisations with passport 
system rules and to submit proposals concerning the elimination of causes of 
non-compliances;

— paragraph 5.7 concerning the right of the State Migration Service of 
Ukraine to process and issue passports and other identifying documents to 
citizens of Ukraine;

— paragraph 2.2 recognising the State Migration Service as a specially 
authorised central body of executive power for natural persons registration;

— paragraph 2.3 determining the State Migration Service of Ukraine as a legal 
successor of the Ministry of Internal Affairs of Ukraine regarding its authorities in 
the sphere of natural persons registration;

1.2. The respective provisions of the acts of the Cabinet of Ministers of 
Ukraine as amended in accordance with paragraph 1 of the Resolution of the 
Cabinet of Ministers of Ukraine «On Introducing Amendments and Repeal of 
Acts of Cabinet of Ministers of Ukraine» No.810 dated July 29, 2009, namely:

— the Rules for Procession and Issuance of Ukrainian National Passport for 
Travelling Abroad and Child Travelling Document, their Temporal Suspension 
and Seizure approved by the Resolution of the Cabinet of Ministers of Ukraine 
No.231 dated March 31, 1995;

— the Rules for Procession and Issuance of Temporary Certificate on the 
Ukrainian Citizenship approved by the Resolution of the Cabinet of Ministers of 
Ukraine No.1111 dated July 17, 2003;

— the Resolution of the Cabinet of Ministers of Ukraine «On Approval of the 
Rules for Procession and Issuance by the Service for Citizenship, Immigration and 
Registration of Natural Persons of the Certificate on the Ukrainian Citizenship» 
No.491 dated April 14, 2004;

— Regulation On the Head Calculation Centre of the State Information System 
for the Registration and Documentation of Natural Persons approved by the 
Resolution of the Cabinet of Ministers of Ukraine No.573 dated April 29, 2004;
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— Regulation On the Ministry of Internal Affairs of Ukraine approved by 
the Resolution of the Cabinet of Ministers of Ukraine No.1383 dated October 
4, 2006;

— Concept for the Development of the State Information System of 
Registration and Documentation of Natural Persons approved by the Order of 
the Cabinet of Ministers of Ukraine No.711 dated June 17, 2009.

2. To terminate constitutional proceedings in the case upon the constitutional 
petition of the President of Ukraine concerning the constitutionality of:

— paragraph 4 of the Resolution of the Cabinet of Ministers of Ukraine 
«On Organisation of Activities of the State Migration Service of Ukraine» No.807 
dated July 29, 2009 on the ground of Article 45.3 of the Law of Ukraine «On the 
Constitutional Court of Ukraine» — the lack of authority of the Constitutional 
Court of Ukraine over the issue raised in the constitutional petition;

— the Order of the Cabinet of Ministers of Ukraine «On Transition of the 
System of Natural Persons Registration from Paper-based to Electronic Storage» 
No.958 dated July 29, 2009 on the ground of Article 45.2 of the Law «On the 
Constitutional Court of Ukraine» — failure of the constitutional petition to meet 
the requirements envisaged by the Constitution and the Law of Ukraine «On the 
Constitutional Court of Ukraine».

3. The provisions of paragraph 2 of the Resolution of the Cabinet of Minis-
ters of Ukraine «On the State Migration Service of Ukraine», Regulation On the 
State Migration Service of Ukraine approved by this Resolution, amendments to 
acts of the Cabinet of Ministers of Ukraine introduced in accordance with para-
graph 1 of the Resolution of the Cabinet of Ministers of Ukraine «On Introducing 
Amendments and Repeal of Acts of the Cabinet of Ministers of Ukraine» recogn-
ised as unconstitutional lose legal force from the day the Constitutional Court of 
Ukraine adopts this Decision. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèìè ïîäàííÿìè Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè 
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü

÷àñòèíè ïåðøî¿ ñòàòò³ 130 Êîíñòèòóö³¿ Óêðà¿íè
(ñïðàâà ïðî ô³íàíñîâå çàáåçïå÷åííÿ ä³ÿëüíîñò³ ñóä³â)

м.  К и ї в Ñïðàâà ¹1-3/2010
11 березня 2010 року
№7-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñè-
ëüîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, 
Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, 
Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëî-
ñà Ìèõàéëà ²âàíîâè÷à — äîïîâ³äà÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø 
Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Íiêiòiíà Þð³ÿ ²âàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèìè ïîäàí-
íÿìè Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè ùîäî îô³ö³éíîãî òëóìà÷åííÿ 
ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 130 Êîíñòèòóö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 41 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëè êîíñòèòóö³éí³ ïîäàííÿ 
Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè â³ä 15 êâ³òíÿ 2009 ðîêó òà 2 æîâòíÿ 
2009 ðîêó.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç ÷àñòèíîþ ïåðøîþ ñòàòò³ 93 
Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º ïðàêòè÷íà íåîá-
õ³äí³ñòü ó ðîç’ÿñíåíí³ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 130 Êîíñòèòóö³¿ 
Óêðà¿íè.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Êîëîñà Ì.². òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Âèùèé ãîñïîäàðñüêèé 
ñóä Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàí-
íÿìè äàòè îô³ö³éíå òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 130 Êîí-
ñòèòóö³¿ Óêðà¿íè ñòîñîâíî:

— çä³éñíåííÿ îðãàí³çàö³éíîãî çàáåçïå÷åííÿ (ô³íàíñîâîãî, ìàòåð³àëüíî-
òåõí³÷íîãî, êàäðîâîãî, ³íôîðìàö³éíîãî, îðãàí³çàö³éíî-òåõí³÷íîãî) ä³ÿëü-
íîñò³ ñóä³â îðãàíîì âèêîíàâ÷î¿ âëàäè;
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— âèçíà÷åííÿ îêðåìèìè ðÿäêàìè ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè ùî-
ð³÷íèõ âèäàòê³â íà óòðèìàííÿ óñ³õ ñóä³â çàãàëüíî¿ þðèñäèêö³¿ (ì³ñöåâèõ, 
àïåëÿö³éíèõ, âèùèõ ñïåö³àë³çîâàíèõ, Âåðõîâíîãî Ñóäó Óêðà¿íè) ³ Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíèõ ïîäàíü âèñëîâèëè 
Ïðåçèäåíò Óêðà¿íè, Âåðõîâíèé Ñóä Óêðà¿íè, Âèùèé àäì³í³ñòðàòèâíèé ñóä 
Óêðà¿íè, Âèùà ðàäà þñòèö³¿, Äåðæàâíà ñóäîâà àäì³í³ñòðàö³ÿ Óêðà¿íè, Ðàäà 
ñóää³â Óêðà¿íè, Âèùà êâàë³ô³êàö³éíà êîì³ñ³ÿ ñóää³â Óêðà¿íè, Ì³í³ñòåðñòâî 
þñòèö³¿ Óêðà¿íè, Êîì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü ïðàâîâî¿ ïîë³-
òèêè, àïåëÿö³éí³ ñóäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, îáëàñòåé, ì³ñò Êèºâà 
òà Ñåâàñòîïîëÿ, àïåëÿö³éí³ ãîñïîäàðñüê³ òà àäì³í³ñòðàòèâí³ ñóäè, à òàêîæ 
íàóêîâö³ Àêàäåì³¿ ñóää³â Óêðà¿íè, Íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿ Óêðà¿-
íè ³ìåí³ ßðîñëàâà Ìóäðîãî, Îäåñüêî¿ íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, ðîçãëÿäàþ÷è ïîðóøåí³ â êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

3.1. Â Óêðà¿í³ äåðæàâíà âëàäà çä³éñíþºòüñÿ íà çàñàäàõ ïîä³ëó íà çàêî-
íîäàâ÷ó, âèêîíàâ÷ó òà ñóäîâó, ¿¿ îðãàíè ðåàë³çóþòü ñâî¿ ïîâíîâàæåííÿ ó 
âñòàíîâëåíèõ Êîíñòèòóö³ºþ Óêðà¿íè ìåæàõ ³ â³äïîâ³äíî äî çàêîí³â Óêðà¿-
íè, ùî îçíà÷àº ñàìîñò³éíå âèêîíàííÿ êîæíèì îðãàíîì äåðæàâíî¿ âëàäè 
ñâî¿õ ôóíêö³é ³ ïîâíîâàæåíü (ñòàòòÿ 6 Îñíîâíîãî Çàêîíó Óêðà¿íè, àáçàö 
ïåðøèé ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè â³ä 18 ëèñòîïàäà 2004 ðîêó ¹17-ðï/2004).

Çã³äíî ç ÷àñòèíîþ ïåðøîþ ñòàòò³ 130 Êîíñòèòóö³¿ Óêðà¿íè äåðæàâà çà-
áåçïå÷óº ô³íàíñóâàííÿ òà íàëåæí³ óìîâè äëÿ ôóíêö³îíóâàííÿ ñóä³â ³ ä³-
ÿëüíîñò³ ñóää³â. Ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè îêðåìî âèçíà÷àþòüñÿ âè-
äàòêè íà óòðèìàííÿ ñóä³â.

3.2. Çà ñâî¿ì çì³ñòîì ô³íàíñóâàííÿ äåðæàâíèõ îðãàí³â º ïëàíîì³ðíèì 
ïðîöåñîì óïðàâë³ííÿ öåíòðàë³çîâàíèìè ³ äåöåíòðàë³çîâàíèìè ôîíäàìè 
êîøò³â ç ìåòîþ çàáåçïå÷åííÿ ä³ÿëüíîñò³ â³äïîâ³äíèõ ñóá’ºêò³â âëàäíèõ ïî-
âíîâàæåíü ùîäî ðåàë³çàö³¿ íèìè ñâî¿õ ôóíêö³é. Çàáåçïå÷åííÿ äåðæàâíî-
ãî ô³íàíñóâàííÿ ôóíêö³îíóâàííÿ ñóä³â ³ ä³ÿëüíîñò³ ñóää³â º îäí³ºþ ç óìîâ 
ñòàá³ëüíîñò³ ¿õíüî¿ ðîáîòè, íà ùî íåîäíîðàçîâî ó ñâî¿õ ð³øåííÿõ çâåðòàâ 
óâàãó Êîíñòèòóö³éíèé Ñóä Óêðà¿íè.

Îñîáëèâèé ïîðÿäîê ô³íàíñóâàííÿ ñóä³â ³ ä³ÿëüíîñò³ ñóää³â º îäí³ºþ ç 
êîíñòèòóö³éíèõ ãàðàíò³é ¿õ íåçàëåæíîñò³, çàêð³ïëåíî¿ ó ñòàòò³ 126 Êîíñòèòó-
ö³¿ Óêðà¿íè, ³ ñïðÿìîâàíèé íà çàáåçïå÷åííÿ íàëåæíèõ óìîâ äëÿ çä³éñíåííÿ 
íåçàëåæíîãî ïðàâîñóääÿ (àáçàö ï’ÿòèé ï³äïóíêòó 3.3 ïóíêòó 3 ìîòèâóâàëü-
íî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 18 ÷åðâíÿ 2007 ðîêó 
¹4-ðï/2007). Äîäàòêîâ³ ãàðàíò³¿ íåçàëåæíîñò³ ³ íåäîòîðêàííîñò³ ñóää³â, 
êð³ì óæå ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè, ìîæóòü âñòàíîâëþâàòèñÿ òà-
êîæ çàêîíàìè (ï³äïóíêò 1.3 ïóíêòó 1 ðåçîëþòèâíî¿ ÷àñòèíè Ð³øåííÿ Êîí-
ñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 1 ãðóäíÿ 2004 ðîêó ¹19-ðï/2004).

Ô³íàíñóâàííÿ óñ³õ ñóä³â â Óêðà¿í³, à òàêîæ çàáåçïå÷åííÿ ä³ÿëüíîñò³ îðãà-
í³â ñóää³âñüêîãî ñàìîâðÿäóâàííÿ çä³éñíþþòüñÿ çà ðàõóíîê êîøò³â Äåðæàâ-
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íîãî áþäæåòó Óêðà¿íè, ÿêèé ùîð³÷íî ìàº çàòâåðäæóâàòèñÿ ïàðëàìåíòîì 
âèêëþ÷íî ó ôîðì³ çàêîíó (ïóíêò 1 ÷àñòèíè äðóãî¿ ñòàòò³ 92, ÷àñòèíà ïåðøà 
ñòàòò³ 96 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿ 117, ÷àñòèíà ïåðøà ñòàòò³ 120 Çàêîíó 
Óêðà¿íè «Ïðî ñóäîóñòð³é Óêðà¿íè» â³ä 7 ëþòîãî 2002 ðîêó ¹3018-III).

Àíàë³ç ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè (ïóíêòó 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, 
ïóíêòó 1 ÷àñòèíè äðóãî¿ ñòàòò³ 92, ÷àñòèíè äðóãî¿ ñòàòò³ 95, ñòàòò³ 96, ñòàòò³ 97, 
ñòàòò³ 98, ïóíêòó 6 ñòàòò³ 116) òà Áþäæåòíîãî êîäåêñó Óêðà¿íè (ñòàòåé 32–62), 
ÿê³ ðåãëàìåíòóþòü áþäæåòíèé ïðîöåñ, ñâ³ä÷èòü, ùî ïîâíîâàæåííÿìè ñòî-
ñîâíî ðîçðîáëåííÿ ïðîåêòó çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè, çàòâåð-
äæåííÿ Äåðæàâíîãî áþäæåòó Óêðà¿íè, à òàêîæ âèêîíàííÿ ³ êîíòðîëþ çà éîãî 
âèêîíàííÿì, ïîäàííÿ òà ðîçãëÿäó çâ³òó ïðî éîãî âèêîíàííÿ íàä³ëåí³ â ìåæàõ 
ñâîº¿ êîìïåòåíö³¿ Âåðõîâíà Ðàäà Óêðà¿íè òà Êàá³íåò Ì³í³ñòð³â Óêðà¿íè.

Òàêèì ÷èíîì, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî â³ä 
³ìåí³ äåðæàâè îáîâ’ÿçîê çàáåçïå÷óâàòè ô³íàíñóâàííÿ îðãàí³â ñóäîâî¿ âëà-
äè çà ðàõóíîê êîøò³â Äåðæàâíîãî áþäæåòó Óêðà¿íè â ìåæàõ êîìïåòåíö³¿ 
ïîêëàäåíèé íà Âåðõîâíó Ðàäó Óêðà¿íè òà Êàá³íåò Ì³í³ñòð³â Óêðà¿íè.

3.3. Çà ïðèïèñàìè ñòàòåé 1, 2 Çàêîíó Óêðà¿íè «Ïðî äæåðåëà ô³íàíñó-
âàííÿ îðãàí³â äåðæàâíî¿ âëàäè» â³ä 30 ÷åðâíÿ 1999 ðîêó ¹783-XIV îðãàíè 
äåðæàâíî¿ âëàäè çä³éñíþþòü ñâîþ ä³ÿëüí³ñòü âèêëþ÷íî çà ðàõóíîê áþ-
äæåòíîãî ô³íàíñóâàííÿ â ìåæàõ, ïåðåäáà÷åíèõ çàêîíîì ïðî Äåðæàâíèé 
áþäæåò Óêðà¿íè íà â³äïîâ³äíèé ð³ê, à êîøòè íà ¿õ ô³íàíñóâàííÿ, ó òîìó 
÷èñë³ íà ô³íàíñîâå çàáåçïå÷åííÿ ä³ÿëüíîñò³ ñóä³â Óêðà¿íè, ïåðåäáà÷àþòüñÿ 
ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè îêðåìèì ðÿäêîì.

Öåíòðàë³çîâàíèé ïîðÿäîê ô³íàíñóâàííÿ ñóäîâèõ îðãàí³â ç Äåðæàâíîãî 
áþäæåòó Óêðà¿íè â îáñÿãàõ, ÿê³ ìàþòü çàáåçïå÷óâàòè íàëåæí³ åêîíîì³÷í³ óìî-
âè äëÿ ïîâíîãî ³ íåçàëåæíîãî çä³éñíåííÿ ïðàâîñóääÿ, ô³íàíñóâàííÿ ïîòðåá 
ñóä³â ñïðÿìîâàíèé íà ãàðàíòóâàííÿ ñóäîâî¿ ä³ÿëüíîñò³ íà îñíîâ³ ïðèíöèï³â ³ 
ïðèïèñ³â Êîíñòèòóö³¿ Óêðà¿íè (àáçàö òðåò³é ïóíêòó 2 ìîòèâóâàëüíî¿ ÷àñòèíè 
Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 24 ÷åðâíÿ 1999 ðîêó ¹6-ðï/99).

Îêðåìå ô³íàíñóâàííÿ êîæíîãî ñóäó çàãàëüíî¿ þðèñäèêö³¿ òà Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè çàáåçïå÷óº óìîâè äëÿ êîíñòèòóö³éíèõ ãàðàíò³é ¿õ 
ñàìîñò³éíîñò³ òà íåçàëåæíîñò³ ñóää³â ïðè çä³éñíåíí³ ïðàâîñóääÿ, îñê³ëü-
êè óíåìîæëèâëþº íåãàòèâíèé âïëèâ íà íèõ ÷åðåç ìåõàí³çìè âèä³ëåííÿ òà 
ðîçïîä³ëåííÿ íàëåæíèõ ¿ì â³äïîâ³äíî äî çàêîíó êîøò³â Äåðæàâíîãî áþ-
äæåòó Óêðà¿íè. Ñóäè âñ³õ þðèñäèêö³é òà ð³âí³â º þðèäè÷íèìè îñîáàìè ïó-
áë³÷íîãî ïðàâà, à òîìó ìàþòü äîñòàòí³ ïðàâîâ³ ï³äñòàâè ñàìîñò³éíî ðîçïî-
ðÿäæàòèñÿ öèìè êîøòàìè.

Çàêð³ïëåí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè ãàðàíò³¿ íåçàëåæíîñò³ 
ñóää³â ÿê íåîáõ³äí³ óìîâè çä³éñíåííÿ ïðàâîñóääÿ íåóïåðåäæåíèì, áåç-
ñòîðîíí³ì ³ ñïðàâåäëèâèì ñóäîì ìàþòü áóòè ðåàëüíî çàáåçïå÷åí³ (àáçàö 
ñüîìèé ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòó-
ö³éíîãî Ñóäó Óêðà¿íè â³ä 1 ãðóäíÿ 2004 ðîêó ¹19-ðï/2004).

Íàëåæíå ôóíêö³îíóâàííÿ ñóä³â çàëåæèòü, çîêðåìà, â³ä îáñÿã³â ô³íàí-
ñóâàííÿ òà â÷àñíîãî âèä³ëåííÿ êîøò³â, íà ÷îìó íåîäíîðàçîâî íàãîëîøóâà-
ëîñÿ ó ì³æíàðîäíèõ àêòàõ, à ñàìå:

— Îñíîâíèõ ïðèíöèïàõ íåçàëåæíîñò³ ñóäîâèõ îðãàí³â, ñõâàëåíèõ ðåçî-
ëþö³ÿìè 40/32 òà 40/146 Ãåíåðàëüíî¿ Àñàìáëå¿ Îðãàí³çàö³¿ Îá’ºäíàíèõ Íà-
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ö³é â³ä 29 ëèñòîïàäà òà 13 ãðóäíÿ 1985 ðîêó, ÿêèìè ïåðåäáà÷åíî, ùî êîæíà 
äåðæàâà-÷ëåí ïîâèííà íàäàâàòè â³äïîâ³äí³ çàñîáè, ÿê³ äàâàëè á çìîãó ñó-
äîâèì îðãàíàì íàëåæíèì ÷èíîì âèêîíóâàòè ñâî¿ ôóíêö³¿ (ïðèíöèï 7);

— Ðåçîëþö³¿ 1989/60 15-ãî ïëåíàðíîãî çàñ³äàííÿ Åêîíîì³÷íî¿ ³ Ñîö³-
àëüíî¿ Ðàäè Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é «Ïðîöåäóðè åôåêòèâíîãî çä³é-
ñíåííÿ Îñíîâíèõ ïðèíöèï³â íåçàëåæíîñò³ ñóäîâèõ îðãàí³â» â³ä 24 òðàâíÿ 
1989 ðîêó, çã³äíî ç ÿêîþ ïðè ðåàë³çàö³¿ ïðèíöèï³â 8 ³ 12 Îñíîâíèõ ïðèí-
öèï³â íåçàëåæíîñò³ ñóäîâèõ îðãàí³â äåðæàâè ïðèä³ëÿþòü îñîáëèâó óâàãó 
íåîáõ³äíîñò³ âèä³ëåííÿ â³äïîâ³äíèõ ðåñóðñ³â äëÿ ôóíêö³îíóâàííÿ ñóäîâî¿ 
ñèñòåìè (ïðîöåäóðà 5);

— Â³äåíñüê³é äåêëàðàö³¿ òà Ïðîãðàì³ ä³é, ïðèéíÿò³é íà Âñåñâ³òí³é 
êîíôåðåíö³¿ ç ïðàâ ëþäèíè 25 ÷åðâíÿ 1993 ðîêó, çà ÿêîþ êîæí³é äåðæàâ³ 
íåîáõ³äíî íàëåæíèì ÷èíîì ô³íàíñóâàòè óñòàíîâè, çàéíÿò³ â³äïðàâëåííÿì 
ïðàâîñóääÿ (ïóíêò 27);

— Ðåêîìåíäàö³¿ ¹(94)12 Êîì³òåòó Ì³í³ñòð³â Ðàäè ªâðîïè «Íåçàëåæ-
í³ñòü, ä³ºâ³ñòü òà ðîëü ñóää³â» â³ä 13 æîâòíÿ 1994 ðîêó, çã³äíî ç ÿêîþ äëÿ 
ñòâîðåííÿ â³äïîâ³äíèõ óìîâ ïðàö³, ÿê³ äîçâîëÿòü ñóääÿì åôåêòèâíî ïðà-
öþâàòè, íåîáõ³äíî óêîìïëåêòóâàòè øòàòè äîñòàòíüîþ ê³ëüê³ñòþ ñóää³â, à 
òàêîæ íàäàòè â ðîçïîðÿäæåííÿ ñóää³â äîïîì³æíèé ïåðñîíàë òà â³äïîâ³äíå 
îáëàäíàííÿ, çîêðåìà çàñîáè äëÿ ä³ëîâîäñòâà òà çâ’ÿçêó, ç òèì, ùîá âîíè 
ìîãëè ä³ÿòè åôåêòèâíî òà áåç íåâèïðàâäàíèõ çàòðèìîê (ïóíêòè «a», «d» 
ïðèíöèïó ²²²).

Âèõîäÿ÷è ³ç ñèñòåìíîãî àíàë³çó ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè, çàêîí³â 
Óêðà¿íè, ì³æíàðîäíèõ àêò³â ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíèõ ïîäàíü, 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî ó çàêîí³ ïðî Äåðæàâ-
íèé áþäæåò Óêðà¿íè íà â³äïîâ³äíèé ð³ê ìàþòü áóòè ïåðåäáà÷åí³ îêðåìèìè 
ðÿäêàìè ùîð³÷í³ âèäàòêè íà óòðèìàííÿ êîæíîãî ñóäó âñ³õ þðèñäèêö³é ³ 
ð³âí³â.

Âðàõîâóþ÷è íàâåäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòóö³¿ 
Óêðà¿íè, ñòàòòÿìè 51, 62, 66, 67, 69, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³é-
íèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíèõ ïîäàíü ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 130 Êîíñòèòóö³¿ Óêðà¿íè, à ñàìå: «Äåðæàâà çàáåçïå÷óº ô³íàíñóâàííÿ òà 
íàëåæí³ óìîâè äëÿ ôóíêö³îíóâàííÿ ñóä³â ³ ä³ÿëüíîñò³ ñóää³â», íåîáõ³äíî 
ðîçóì³òè òàê, ùî:

— ô³íàíñóâàííÿ âñ³õ ñóä³â â Óêðà¿í³ ïîâèííå çàáåçïå÷óâàòèñÿ äåðæà-
âîþ âèêëþ÷íî çà ðàõóíîê êîøò³â Äåðæàâíîãî áþäæåòó Óêðà¿íè;

— â³ä ³ìåí³ äåðæàâè çàáåçïå÷åííÿ ô³íàíñóâàííÿ ñóä³â çä³éñíþþòü Êàá³-
íåò Ì³í³ñòð³â Óêðà¿íè øëÿõîì ðîçðîáëåííÿ òà ïîäàííÿ äî Âåðõîâíî¿ Ðàäè 
Óêðà¿íè ïðîåêòó çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè òà Âåðõîâíà Ðàäà 
Óêðà¿íè øëÿõîì çàòâåðäæåííÿ Äåðæàâíîãî áþäæåòó Óêðà¿íè âèêëþ÷íî 
çàêîíîì Óêðà¿íè, çä³éñíåííÿ êîíòðîëþ çà éîãî âèêîíàííÿì ³ ïðèéíÿòòÿ 
ð³øåííÿ ùîäî çâ³òó ïðî éîãî âèêîíàííÿ;

— ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè ìàþòü âèçíà÷àòèñÿ îêðåìî äëÿ âñ³õ 
ñóä³â Óêðà¿íè âèäàòêè íà ¿õ óòðèìàííÿ íå íèæ÷å ð³âíÿ, ùî íàäàº ìîæëè-
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â³ñòü íåçàëåæíîãî çä³éñíåííÿ ïðàâîñóääÿ, ç ïîäàëüøèì çàáåçïå÷åííÿì 
ïîâíîãî ³ ñâîº÷àñíîãî âèä³ëåííÿ òàêèõ âèäàòê³â;

— îðãàíè âèêîíàâ÷î¿ âëàäè áåðóòü ó÷àñòü â îðãàí³çàö³éíîìó çàáåçïå-
÷åíí³ ôóíêö³îíóâàííÿ ñóä³â ³ ä³ÿëüíîñò³ ñóää³â ó âèïàäêàõ òà â ïîðÿäêó, ïå-
ðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè òà çàêîíàìè Óêðà¿íè.

2. Â àñïåêò³ êîíñòèòóö³éíèõ ïîäàíü ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 130 Êîíñòèòóö³¿ Óêðà¿íè, à ñàìå: «Ó Äåðæàâíîìó áþäæåò³ Óêðà¿íè îêðå-
ìî âèçíà÷àþòüñÿ âèäàòêè íà óòðèìàííÿ ñóä³â», òðåáà ðîçóì³òè òàê, ùî 
Êàá³íåò Ì³í³ñòð³â Óêðà¿íè çîáîâ’ÿçàíèé ó ïðîåêò³ çàêîíó ïðî Äåðæàâíèé 
áþäæåò Óêðà¿íè ïåðåäáà÷àòè îêðåìèìè ðÿäêàìè âèäàòêè äëÿ êîæíîãî 
ñóäó âñ³õ þðèñäèêö³é ³ ð³âí³â â äîñòàòí³õ äëÿ çä³éñíåííÿ ïðàâîñóääÿ îá-
ñÿãàõ, à Âåðõîâíà Ðàäà Óêðà¿íè çàêîíîì ïîâèííà âèçíà÷àòè òàê³ âèäàòêè ó 
Äåðæàâíîìó áþäæåò³ Óêðà¿íè.

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé
÷àñòè ïåðâîé ñòàòüè 130 Êîíñòèòóöèè Óêðàèíû

ïî êîíñòèòóöèîííûì ïðåäñòàâëåíèÿì Âûñøåãî õîçÿéñòâåííîãî ñóäà Óêðàèíû 
(äåëî î ôèíàíñîâîì îáåñïå÷åíèè äåÿòåëüíîñòè ñóäîâ)

г.  К и е в Äåëî ¹1-3/2010
11 марта 2010 года
№7-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ 
Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåê-
ñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëî-
âè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à — äîêëàä÷èêà, Ëûëàêà Äìèòðèÿ Äìèò-
ðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâà-
íîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 130 Êîíñòèòóöèè Óêðàèíû ïî êîíñòèòó-
öèîííûì ïðåäñòàâëåíèÿì Âûñøåãî õîçÿéñòâåííîãî ñóäà Óêðàèíû. 

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 41 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëè êîíñòèòóöèîí-
íûå ïðåäñòàâëåíèÿ Âûñøåãî õîçÿéñòâåííîãî ñóäà Óêðàèíû îò 15 àïðåëÿ 
2009 ãîäà è 2 îêòÿáðÿ 2009 ãîäà.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 93 
Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ ïðàêòè-
÷åñêàÿ íåîáõîäèìîñòü â ðàçúÿñíåíèè ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 130 
Êîíñòèòóöèè Óêðàèíû.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Êîëîñà Ì.È. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû 

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Âûñøèé õî-
çÿéñòâåííûé ñóä Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû 
ñ õîäàòàéñòâàìè äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèé ÷àñòè ïåðâîé 
ñòàòüè 130 Êîíñòèòóöèè Óêðàèíû îòíîñèòåëüíî:

— îñóùåñòâëåíèÿ îðãàíèçàöèîííîãî îáåñïå÷åíèÿ (ôèíàíñîâîãî, ìàòå-
ðèàëüíî-òåõíè÷åñêîãî, êàäðîâîãî, èíôîðìàöèîííîãî, îðãàíèçàöèîííî-
òåõíè÷åñêîãî) äåÿòåëüíîñòè ñóäîâ îðãàíîì èñïîëíèòåëüíîé âëàñòè;
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— îïðåäåëåíèÿ îòäåëüíûìè ñòðîêàìè â Ãîñóäàðñòâåííîì áþäæåòå 
Óêðàè íû åæåãîäíûõ ðàñõîäîâ íà ñîäåðæàíèå âñåõ ñóäîâ îáùåé þðèñäèê-
öèè (ìåñòíûõ, àïåëëÿöèîííûõ, âûñøèõ ñïåöèàëèçèðîâàííûõ, Âåðõîâíî-
ãî Ñóäà Óêðàèíû) è Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííûõ ïðåäñòàâ-
ëåíèé èçëîæèëè Ïðåçèäåíò Óêðàèíû, Âåðõîâíûé Ñóä Óêðàèíû, Âûñøèé 
àäìèíèñòðàòèâíûé ñóä Óêðàèíû, Âûñøèé ñîâåò þñòèöèè, Ãîñóäàðñòâåí-
íàÿ ñóäåáíàÿ àäìèíèñòðàöèÿ Óêðàèíû, Ñîâåò ñóäåé Óêðàèíû, Âûñøàÿ 
êâàëèôèêàöèîííàÿ êîìèññèÿ ñóäåé Óêðàèíû, Ìèíèñòåðñòâî þñòèöèè 
Óêðàèíû, Êîìèòåò Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì ïðàâîâîé ïî-
ëèòèêè, àïåëëÿöèîííûå ñóäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì, îáëàñòåé, 
ãîðîäîâ Êèåâà è Ñåâàñòîïîëÿ, àïåëëÿöèîííûå õîçÿéñòâåííûå è àäìèíèñ-
òðàòèâíûå ñóäû, à òàêæå íàó÷íûå ðàáîòíèêè Àêàäåìèè ñóäåé Óêðàèíû, 
Íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðî-
ãî, Îäåññêîé íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðàññìàòðèâàÿ ïîäíÿòûå â êîíñòè-
òóöèîííîì ïðåäñòàâëåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

3.1. Â Óêðàèíå ãîñóäàðñòâåííàÿ âëàñòü îñóùåñòâëÿåòñÿ ïî ïðèíöèïó 
ðàçäåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è ñóäåáíóþ, åå îðãàíû 
îñóùåñòâëÿþò ñâîè ïîëíîìî÷èÿ â óñòàíîâëåííûõ Êîíñòèòóöèåé Óêðàèíû 
ïðåäåëàõ è â ñîîòâåòñòâèè ñ çàêîíàìè Óêðàèíû, ÷òî îçíà÷àåò ñàìîñòîÿ-
òåëüíîå èñïîëíåíèå êàæäûì îðãàíîì ãîñóäàðñòâåííîé âëàñòè ñâîèõ ôóí-
êöèé è ïîëíîìî÷èé (ñòàòüÿ 6 Îñíîâíîãî Çàêîíà Óêðàèíû, àáçàö ïåðâûé 
ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû îò 18 íîÿáðÿ 2004 ãîäà ¹17-ðï/2004).

Â ñîîòâåòñòâèè ñ ÷àñòüþ ïåðâîé ñòàòüè 130 Êîíñòèòóöèè Óêðàèíû ãî-
ñóäàðñòâî îáåñïå÷èâàåò ôèíàíñèðîâàíèå è íàäëåæàùèå óñëîâèÿ äëÿ ôóíê-
öèîíèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé. Â Ãîñóäàðñòâåííîì áþäæåòå 
Óêðàèíû îòäåëüíî îïðåäåëÿþòñÿ ðàñõîäû íà ñîäåðæàíèå ñóäîâ.

3.2. Ïî ñâîåìó ñîäåðæàíèþ ôèíàíñèðîâàíèå ãîñóäàðñòâåííûõ îðãàíîâ 
ÿâëÿåòñÿ ïëàíîìåðíûì ïðîöåññîì óïðàâëåíèÿ öåíòðàëèçîâàííûìè è äå-
öåíòðàëèçîâàííûìè ôîíäàìè ñðåäñòâ ñ öåëüþ îáåñïå÷åíèÿ äåÿòåëüíîñ-
òè ñîîòâåòñòâóþùèõ ñóáúåêòîâ âëàñòíûõ ïîëíîìî÷èé ïî ðåàëèçàöèè èìè 
ñâîèõ ôóíêöèé. Îáåñïå÷åíèå ãîñóäàðñòâåííîãî ôèíàíñèðîâàíèÿ ôóíê-
öèîíèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé ÿâëÿåòñÿ îäíèì èç óñëîâèé 
ñòàáèëüíîñòè èõ ðàáîòû, íà ÷òî íåîäíîêðàòíî â ñâîèõ ðåøåíèÿõ îáðàùàë 
âíèìàíèå Êîíñòèòóöèîííûé Ñóä Óêðàèíû.

Îñîáûé ïîðÿäîê ôèíàíñèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé ÿâëÿåò-
ñÿ îäíîé èç êîíñòèòóöèîííûõ ãàðàíòèé èõ íåçàâèñèìîñòè, çàêðåïëåííîé 
â ñòàòüå 126 Êîíñòèòóöèè Óêðàèíû, è íàïðàâëåí íà îáåñïå÷åíèå íàäëåæà-
ùèõ óñëîâèé äëÿ îñóùåñòâëåíèÿ íåçàâèñèìîãî ïðàâîñóäèÿ (àáçàö ïÿòûé 
ïîäïóíêòà 3.3 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû îò 18 èþíÿ 2007 ãîäà ¹4-ðï/2007). Äîïîëíèòåëüíûå 
ãàðàíòèè íåçàâèñèìîñòè è íåïðèêîñíîâåííîñòè ñóäåé, êðîìå óæå ïðå-
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äóñìîòðåííûõ Êîíñòèòóöèåé Óêðàèíû, ìîãóò óñòàíàâëèâàòüñÿ òàêæå çà-
êîíàìè (ïîäïóíêò 1.3 ïóíêòà 1 ðåçîëþòèâíîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû îò 1 äåêàáðÿ 2004 ãîäà ¹19-ðï/2004).

Ôèíàíñèðîâàíèå âñåõ ñóäîâ â Óêðàèíå, à òàêæå îáåñïå÷åíèå äåÿòåëü-
íîñòè îðãàíîâ ñóäåéñêîãî ñàìîóïðàâëåíèÿ îñóùåñòâëÿþòñÿ çà ñ÷åò ñðåäñòâ 
Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû, êîòîðûé åæåãîäíî äîëæåí óòâåðæ-
äàòüñÿ ïàðëàìåíòîì èñêëþ÷èòåëüíî â ôîðìå çàêîíà (ïóíêò 1 ÷àñòè âòîðîé 
ñòàòüè 92, ÷àñòü ïåðâàÿ ñòàòüè 96 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿ 117, ÷àñòü 
ïåðâàÿ ñòàòüè 120 Çàêîíà Óêðàèíû «Î ñóäîóñòðîéñòâå Óêðàèíû» îò 7 ôåâ-
ðàëÿ 2002 ãîäà ¹3018-III).

Àíàëèç ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû (ïóíêòà 4 ÷àñòè ïåðâîé ñòà-
òüè 85, ïóíêòà 1 ÷àñòè âòîðîé ñòàòüè 92, ÷àñòè âòîðîé ñòàòüè 95, ñòàòüè 96, 
ñòàòüè 97, ñòàòüè 98, ïóíêòà 6 ñòàòüè 116) è Áþäæåòíîãî êîäåêñà Óêðàèíû 
(ñòàòåé 32–62), ðåãëàìåíòèðóþùèõ áþäæåòíûé ïðîöåññ, ñâèäåòåëüñòâóåò, 
÷òî ïîëíîìî÷èÿìè ïî ðàçðàáîòêå ïðîåêòà çàêîíà î Ãîñóäàðñòâåííîì áþä-
æåòå Óêðàèíû, óòâåðæäåíèþ Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû, à òàêæå 
èñïîëíåíèþ è êîíòðîëþ çà åãî èñïîëíåíèåì, ïðåäîñòàâëåíèþ è ðàññìîò-
ðåíèþ îò÷åòà î åãî èñïîëíåíèè íàäåëåíû â ïðåäåëàõ ñâîåé êîìïåòåíöèè 
Âåðõîâíàÿ Ðàäà Óêðàèíû è Êàáèíåò Ìèíèñòðîâ Óêðàèíû.

Òàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âûâîäó, ÷òî 
îò èìåíè ãîñóäàðñòâà îáÿçàííîñòü îáåñïå÷èâàòü ôèíàíñèðîâàíèå îðãà-
íîâ ñóäåáíîé âëàñòè çà ñ÷åò ñðåäñòâ Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû â 
ïðåäåëàõ êîìïåòåíöèè âîçëîæåíà íà Âåðõîâíóþ Ðàäó Óêðàèíû è Êàáèíåò 
Ìèíèñòðîâ Óêðàèíû.

3.3. Ñîãëàñíî ïðåäïèñàíèÿì ñòàòåé 1, 2 Çàêîíà Óêðàèíû «Îá èñòî÷-
íèêàõ ôèíàíñèðîâàíèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè» îò 30 èþíÿ 
1999 ãîäà ¹783-XIV îðãàíû ãîñóäàðñòâåííîé âëàñòè îñóùåñòâëÿþò ñâîþ 
äåÿòåëüíîñòü èñêëþ÷èòåëüíî çà ñ÷åò áþäæåòíîãî ôèíàíñèðîâàíèÿ â ïðå-
äåëàõ, ïðåäóñìîòðåííûõ çàêîíîì î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 
ñîîòâåòñòâóþùèé ãîä, à ñðåäñòâà íà èõ ôèíàíñèðîâàíèå, â òîì ÷èñëå íà 
ôèíàíñîâîå îáåñïå÷åíèå äåÿòåëüíîñòè ñóäîâ Óêðàèíû, ïðåäóñìàòðèâàþò-
ñÿ â Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû îòäåëüíîé ñòðîêîé.

Öåíòðàëèçîâàííûé ïîðÿäîê ôèíàíñèðîâàíèÿ ñóäåáíûõ îðãàíîâ èç 
Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû â îáúåìàõ, êîòîðûå äîëæíû îáåñ-
ïå÷èâàòü íàäëåæàùèå ýêîíîìè÷åñêèå óñëîâèÿ äëÿ ïîëíîãî è íåçàâèñè-
ìîãî îñóùåñòâëåíèÿ ïðàâîñóäèÿ, ôèíàíñèðîâàíèå ïîòðåáíîñòåé ñóäîâ 
íàïðàâëåí íà ãàðàíòèðîâàíèå ñóäåáíîé äåÿòåëüíîñòè íà îñíîâå ïðèíöè-
ïîâ è ïðåäïèñàíèé Êîíñòèòóöèè Óêðàèíû (àáçàö òðåòèé ïóíêòà 2 ìîòè-
âèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 24 èþíÿ 
1999 ãîäà ¹6-ðï/99).

Îòäåëüíîå ôèíàíñèðîâàíèå êàæäîãî ñóäà îáùåé þðèñäèêöèè è Êîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû îáåñïå÷èâàåò óñëîâèÿ äëÿ êîíñòèòóöèîííûõ 
ãàðàíòèé èõ ñàìîñòîÿòåëüíîñòè è íåçàâèñèìîñòè ñóäåé ïðè îñóùåñòâëå-
íèè ïðàâîñóäèÿ, ïîñêîëüêó äåëàåò íåâîçìîæíûì îòðèöàòåëüíîå âëèÿíèå 
íà íèõ ÷åðåç ìåõàíèçìû âûäåëåíèÿ è ðàñïðåäåëåíèÿ íàäëåæàùèõ èì â ñî-
îòâåòñòâèè ñ çàêîíîì ñðåäñòâ Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû. Ñóäû 
âñåõ þðèñäèêöèé è óðîâíåé ÿâëÿþòñÿ þðèäè÷åñêèìè ëèöàìè ïóáëè÷íîãî 
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ïðàâà, à ïîòîìó èìåþò äîñòàòî÷íûå ïðàâîâûå îñíîâàíèÿ ñàìîñòîÿòåëüíî 
ðàñïîðÿæàòüñÿ ýòèìè ñðåäñòâàìè.

Çàêðåïëåííûå Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû ãàðàíòèè íåçàâèñè-
ìîñòè ñóäåé êàê íåîáõîäèìûå óñëîâèÿ îñóùåñòâëåíèÿ ïðàâîñóäèÿ íåïðåäâçÿ-
òûì, áåñïðèñòðàñòíûì è ñïðàâåäëèâûì ñóäîì äîëæíû áûòü ðåàëüíî îáåñïå-
÷åíû (àáçàö ñåäüìîé ïîäïóíêòà 4.1 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 1 äåêàáðÿ 2004 ãîäà ¹19-ðï/2004).

Íàäëåæàùåå ôóíêöèîíèðîâàíèå ñóäîâ çàâèñèò, â ÷àñòíîñòè, îò îáúåìîâ 
ôèíàíñèðîâàíèÿ è ñâîåâðåìåííîãî âûäåëåíèÿ ñðåäñòâ, ÷òî íåîäíîêðàòíî 
ïîä÷åðêèâàëîñü â ìåæäóíàðîäíûõ àêòàõ, à èìåííî:

— Îñíîâíûõ ïðèíöèïàõ íåçàâèñèìîñòè ñóäåáíûõ îðãàíîâ, îäîáðåí-
íûõ ðåçîëþöèÿìè 40/32 è 40/146 Ãåíåðàëüíîé Àññàìáëåè Îðãàíèçàöèè 
Îáúåäèíåííûõ Íàöèé îò 29 íîÿáðÿ è 13 äåêàáðÿ 1985 ãîäà, êîòîðûìè ïðå-
äóñìîòðåíî, ÷òî êàæäîå ãîñóäàðñòâî-÷ëåí äîëæíî ïðåäîñòàâëÿòü ñîîòâåò-
ñòâóþùèå ñðåäñòâà, êîòîðûå äàâàëè áû âîçìîæíîñòü ñóäåáíûì îðãàíàì 
íàäëåæàùèì îáðàçîì âûïîëíÿòü ñâîè ôóíêöèè (ïðèíöèï 7);

— Ðåçîëþöèè 1989/60 15-ãî ïëåíàðíîãî çàñåäàíèÿ Ýêîíîìè÷åñêîãî è 
Ñîöèàëüíîãî Ñîâåòà Îðãàíèçàöèè Îáúåäèíåííûõ Íàöèé «Ïðîöåäóðû ýô-
ôåêòèâíîãî îñóùåñòâëåíèÿ Îñíîâíûõ ïðèíöèïîâ íåçàâèñèìîñòè ñóäåáíûõ 
îðãàíîâ» îò 24 ìàÿ 1989 ãîäà, â ñîîòâåòñòâèè ñ êîòîðîé ïðè ðåàëèçàöèè ïðèí-
öèïîâ 8 è 12 Îñíîâíûõ ïðèíöèïîâ íåçàâèñèìîñòè ñóäåáíûõ îðãàíîâ ãîñó-
äàðñòâà óäåëÿþò îñîáîå âíèìàíèå íåîáõîäèìîñòè âûäåëåíèÿ ñîîòâåòñòâóþ-
ùèõ ðåñóðñîâ äëÿ ôóíêöèîíèðîâàíèÿ ñóäåáíîé ñèñòåìû (ïðîöåäóðà 5);

— Âåíñêîé äåêëàðàöèè è Ïðîãðàììå äåéñòâèé, ïðèíÿòîé íà Âñåìèð-
íîé êîíôåðåíöèè ïî ïðàâàì ÷åëîâåêà 25 èþíÿ 1993 ãîäà, ïî êîòîðîé 
êàæäîìó ãîñóäàðñòâó íåîáõîäèìî íàäëåæàùèì îáðàçîì ôèíàíñèðîâàòü 
ó÷ðåæ äåíèÿ, çàíÿòûå îòïðàâëåíèåì ïðàâîñóäèÿ (ïóíêò 27);

— Ðåêîìåíäàöèè ¹(94)12 Êîìèòåòà Ìèíèñòðîâ Ñîâåòà Åâðîïû «Íåçà-
âèñèìîñòü, äåéñòâåííîñòü è ðîëü ñóäåé» îò 13 îêòÿáðÿ 1994 ãîäà, ñîãëàñíî 
êîòîðîé äëÿ ñîçäàíèÿ ñîîòâåòñòâóþùèõ óñëîâèé òðóäà, ïîçâîëÿþùèõ ñóäüÿì 
ýôôåêòèâíî ðàáîòàòü, íåîáõîäèìî óêîìïëåêòîâàòü øòàòû äîñòàòî÷íûì êî-
ëè÷åñòâîì ñóäåé, à òàêæå ïðåäîñòàâèòü â ðàñïîðÿæåíèå ñóäåé âñïîìîãàòåëü-
íûé ïåðñîíàë è ñîîòâåòñòâóþùåå îáîðóäîâàíèå, â ÷àñòíîñòè ñðåäñòâà äëÿ 
äåëîïðîèçâîäñòâà è ñâÿçè, ñ òåì, ÷òîáû îíè ìîãëè äåéñòâîâàòü ýôôåêòèâíî è 
áåç íåîïðàâäàííûõ çàäåðæåê (ïóíêòû «a», «d» ïðèíöèïà ²²²).

Èñõîäÿ èç ñèñòåìíîãî àíàëèçà ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû, 
çàêîíîâ Óêðàèíû, ìåæäóíàðîäíûõ àêòîâ îòíîñèòåëüíî ïðåäìåòà êîíñ-
òèòóöèîííûõ ïðåäñòàâëåíèé, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê 
âûâîäó, ÷òî â çàêîíå î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà ñîîòâåòñòâó-
þùèé ãîä äîëæíû áûòü ïðåäóñìîòðåíû îòäåëüíûìè ñòðîêàìè åæåãîäíûå 
ðàñõîäû íà ñîäåðæàíèå êàæäîãî ñóäà âñåõ þðèñäèêöèé è óðîâíåé.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 51, 62, 66, 67, 69, 95 Çàêîíà Óêðàèíû «Î Êîíñòè-
òóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííûõ ïðåäñòàâëåíèé ïîëîæåíèå ÷àñòè ïåðâîé 
ñòàòüè 130 Êîíñòèòóöèè Óêðàèíû, à èìåííî: «Ãîñóäàðñòâî îáåñïå÷èâàåò 
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ôèíàíñèðîâàíèå è íàäëåæàùèå óñëîâèÿ äëÿ ôóíêöèîíèðîâàíèÿ ñóäîâ è 
äåÿòåëüíîñòè ñóäåé», ñëåäóåò ïîíèìàòü êàê òî, ÷òî:

— ôèíàíñèðîâàíèå âñåõ ñóäîâ â Óêðàèíå äîëæíî îáåñïå÷èâàòüñÿ ãî-
ñóäàðñòâîì èñêëþ÷èòåëüíî çà ñ÷åò ñðåäñòâ Ãîñóäàðñòâåííîãî áþäæåòà Óê-
ðàèíû;

— îò èìåíè ãîñóäàðñòâà îáåñïå÷åíèå ôèíàíñèðîâàíèÿ ñóäîâ îñóùåñòâëÿ-
þò Êàáèíåò Ìèíèñòðîâ Óêðàèíû ïóòåì ðàçðàáîòêè è ïðåäñòàâëåíèÿ â Âåð-
õîâíóþ Ðàäó Óêðàèíû ïðîåêòà çàêîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
è Âåðõîâíàÿ Ðàäà Óêðàèíû ïóòåì óòâåðæäåíèÿ Ãîñóäàðñòâåííîãî áþäæåòà 
Óêðàèíû èñêëþ÷èòåëüíî çàêîíîì Óêðàèíû, îñóùåñòâëåíèÿ êîíòðîëÿ çà åãî 
èñïîëíåíèåì è ïðèíÿòèÿ ðåøåíèÿ îá îò÷åòå î åãî èñïîë íåíèè;

— â Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû äîëæíû îïðåäåëÿòüñÿ îòäåëüíî 
äëÿ âñåõ ñóäîâ Óêðàèíû ðàñõîäû íà èõ ñîäåðæàíèå íå íèæå óðîâíÿ, äàþ-
ùåãî âîçìîæíîñòü íåçàâèñèìîãî îñóùåñòâëåíèÿ ïðàâîñóäèÿ, ñ äàëüíåé-
øèì îáåñïå÷åíèåì ïîëíîãî è ñâîåâðåìåííîãî âûäåëåíèÿ òàêèõ ðàñõîäîâ;

— îðãàíû èñïîëíèòåëüíîé âëàñòè ïðèíèìàþò ó÷àñòèå â îðãàíèçàöèîí-
íîì îáåñïå÷åíèè ôóíêöèîíèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé â ñëó÷àÿõ è 
â ïîðÿäêå, ïðåäóñìîòðåííûõ Êîíñòèòóöèåé Óêðàèíû è çàêîíàìè Óêðàèíû.

2. Â àñïåêòå êîíñòèòóöèîííûõ ïðåäñòàâëåíèé ïîëîæåíèå ÷àñòè ïåðâîé 
ñòàòüè 130 Êîíñòèòóöèè Óêðàèíû, à èìåííî: «Â Ãîñóäàðñòâåííîì áþäæåòå 
Óêðàèíû îòäåëüíî îïðåäåëÿþòñÿ ðàñõîäû íà ñîäåðæàíèå ñóäîâ», ñëåäóåò 
ïîíèìàòü êàê òî, ÷òî Êàáèíåò Ìèíèñòðîâ Óêðàèíû îáÿçàí â ïðîåêòå çà-
êîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû ïðåäóñìàòðèâàòü îòäåëüíûìè 
ñòðîêàìè ðàñõîäû äëÿ êàæäîãî ñóäà âñåõ þðèñäèêöèé è óðîâíåé â äîñòà-
òî÷íûõ äëÿ îñóùåñòâëåíèÿ ïðàâîñóäèÿ îáúåìàõ, à Âåðõîâíàÿ Ðàäà Óêðàè-
íû çàêîíîì äîëæíà îïðåäåëÿòü òàêèå ðàñõîäû â Ãîñóäàðñòâåííîì áþäæåòå 
Óêðàèíû.

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.7-rp/2010 
dated March 11, 2010 in the case upon the constitutional petition of the High 
Commercial Court of Ukraine concerning official interpretation of Article 130.1 of the 
Constitution of Ukraine (the case on financial provision of operation of courts)

Subject of the right to constitutional petition — the High Commercial Court 
of Ukraine — applied to the Constitutional Court of Ukraine with an appeal for 
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official interpretation of the provisions of Article 130.1 of the Constitution of 
Ukraine concerning:

— exercise of organisational provision (financial, material and technical, 
personnel, informational, organisational and technical) of operation of courts by 
the executive body; 

— stipulation of annual expenditure for maintenance of all courts of general 
jurisdiction (local courts, courts of appeal, high specialised courts, the Supreme 
Court of Ukraine) and the Constitutional Court of Ukraine in separate lines of 
the State Budget.

State power in Ukraine is exercised on the principles of its division into legislative, 
executive and judicial power, their bodies exercise authority within the limits established 
by the Constitution and in accordance with laws which means that every state body 
independently exercises its functions and authority (Article 6 of the Fundamental 
Law of Ukraine, paragraph 1 item 4 of the motivation part of the Decision of the 
Constitutional Court of Ukraine No.17-rp/2004 dated November 18, 2004).

Pursuant to Article 130.1 of the Constitution the State ensures funding and 
proper conditions for the operation of courts and the activity of judges. Expenditure 
for maintenance of courts is separately stipulated in the State Budget. 

By its essence funding of state bodies is a planned process of management of 
centralised and decentralised funds in order to ensure the operation of respective 
subjects of authority concerning execution of their functions. Ensuring the state 
funding for operation of courts and activities of judges is one of the conditions 
for their stable performance which was mentioned more than once by the 
Constitutional Court in its decisions. 

The special order of funding of courts and activities of judges is one of the 
constitutional guarantees of their independence stipulated in Article 126 of the 
Constitution and intended for ensuring proper conditions for exercise of independent 
justice (paragraph 5 of sub-item 3.3 of the motivation part of the Decision of the 
Constitutional Court No.4-rp/2007 dated June 18, 2007). Additional guarantees of 
independence and inviolability of judges, besides those provided by the Constitution, 
may be established by laws as well (sub-item 1.3 of the resolution part of the Decision 
of the Constitutional Court No.19-rp/2004 dated December 1, 2004).

Funding of all courts in Ukraine as well as ensuring operation of bodies of 
judicial self-government is fulfilled at the expense of the State Budget which is to 
be annually approved by the Parliament exclusively as a law (Articles 92.2.1, 96.1 
of the Constitution, Articles 117, 120.1 of the Law «On the Judiciary of Ukraine» 
dated February 7, 2002). 

Analysis of the provisions of the Constitution (Articles 85.1.4, 92.2.1, 95.2, 96, 
98, 116.6) and the Budget Code (Articles 32–62) which regulate the budgetary 
process testifies that the Verkhovna Rada of Ukraine and the Cabinet of Ministers 
of Ukraine are authorised within the limits of their competence to elaborate draft 
law on the State Budget, to approve the State Budget, to implement and to control 
its implementation, to submit and to consider the report on its implementation.   

Thus, the Constitutional Court came to a conclusion that the Verkhovna 
Rada of Ukraine and the Cabinet of Ministers of Ukraine on behalf of the State 
are obliged within the limits of their competence to ensure financing of bodies of 
judicial power at the expense of the State Budget.

In accordance with Articles 1, 2 of the Law «On Sources of Financing the 
Bodies of State Power» dated June 30, 1999 state bodies exercise their activities 
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exclusively at the expense of budgetary funding within the limits provided by 
the law on the State Budget for the respective year, and financial assets for their 
funding, including financial ensuring of operation of courts of Ukraine, are 
stipulated in the State Budget in a separate line. 

The centralised order of funding of judicial bodies from the State Budget of 
Ukraine within the limits which are to ensure proper economic conditions for 
comprehensive and independent justice, financing of the courts’ needs aimed at 
guaranteeing judicial operation on the basis of principles and provisions of the 
Constitution (paragraph 3 of item 2 of the motivation part of the Decision of the 
Constitutional Court No.6-rp/99 dated June 24, 1999). 

Separate funding of every court of general jurisdiction and the Constitutional 
Court ensures conditions for the constitutional guarantees of their independence 
and self-sufficiency during execution of justice, since it makes impossible 
unfavourable influence on them through mechanisms of appropriation and 
allocation of relevant funds of the State Budget. Courts of all jurisdictions and 
levels are legal entities of public law, and therefore they have sufficient legal 
grounds to dispose of these assets independently.

On the assumption of systematic analysis of the provisions of the Constitution, 
laws, international acts concerning the subject matter of the constitutional 
petition the Constitutional Court concludes that the law on the State Budget for 
the respective year is to envisage annual expenditure for maintenance of every 
court of all jurisdictions and levels in separate lines.

Thus, the Constitutional Court of Ukraine held that in terms of the constitutional 
petition the provision of Article 130.1 of the Constitution of Ukraine, namely: «The 
State ensures funding and proper conditions for the operation of courts and the 
activity of judges», shall be understood as follows:

— funding of all courts in Ukraine shall be provided exclusively by the State at 
the expense of the State Budget of Ukraine; 

— on behalf of the State financial provision of courts is executed by the Cabinet 
of Ministers of Ukraine by means of elaboration and submission to the Verkhovna 
Rada of Ukraine of the draft law on the State Budget of Ukraine, and by the 
Verkhovna Rada of Ukraine by means of approving the State Budget exclusively 
by the law of Ukraine, exercising control over its implementation and adopting 
decision concerning the report on its implementation;

— the State Budget shall separately stipulate expenditure for all courts of Ukraine 
for their maintenance at the level which ensures execution of independent justice 
with subsequent provision of comprehensive and timely allocation of such funds; 

— bodies of executive power take part in organisational provision of 
functioning of courts and activities of judges in cases and in the order provided by 
the Constitution and laws. 

In terms of the constitutional petition the provision of Article 130.1 of the 
Constitution of Ukraine, namely: «The State ensures funding and proper conditions 
for the operation of courts and the activities of judges», shall be understood in such 
a way that the Cabinet of Ministers of Ukraine shall make provisions in the draft law 
on the State Budget of Ukraine of expenditure for every court of all jurisdictions and 
levels in scope sufficient for execution of justice in separate lines, and the Verkhovna 
Rada of Ukraine shall determine by law such expenditure in the State Budget of 
Ukraine. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 46 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî îô³ö³éíîãî òëóìà÷åííÿ òåðì³í³â «íàéâèùèé ñóäîâèé îðãàí»,

«âèùèé ñóäîâèé îðãàí», «êàñàö³éíå îñêàðæåííÿ»,
ÿê³ ì³ñòÿòüñÿ ó ñòàòòÿõ 125, 129 Êîíñòèòóö³¿ Óêðà¿íè 

м.  К и ї в Ñïðàâà ¹1-1/2010
11 березня 2010 року
№8-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñè-
ëüîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, 
Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à — äîïîâ³äà÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåê-
ñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàé-
ëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø 
Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à — äîïî-
â³äà÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

çà ó÷àñòþ ïðåäñòàâíèêà ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ Ìàê-
ñèìîâà Âëàäèñëàâà Âîëîäèìèðîâè÷à, Ïîñò³éíîãî ïðåäñòàâíèêà Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè ó Êîíñòèòóö³éíîìó Ñóä³ Óêðà¿íè Ñåë³âàíîâà Àíàòîë³ÿ 
Îëåêñàíäðîâè÷à, ïðåäñòàâíèê³â Âåðõîâíî¿ Ðàäè Óêðà¿íè Êàðìàç³íà Þð³ÿ 
Àíàòîë³éîâè÷à, Íîâ³êîâî¿ Þë³¿ Âîëîäèìèð³âíè, ïðåäñòàâíèêà Âåðõîâíî-
ãî Ñóäó Óêðà¿íè Êîíñòàíòîãî Îëåêñàíäðà Âîëîäèìèðîâè÷à, ïðåäñòàâíè-
êà Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè Öóðêàíà Ìèõàéëà ²âàíîâè÷à, 
ïðåäñòàâíèêà Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè Áîíäàðåíêà ²ãîðÿ ²âà-
íîâè÷à

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 46 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî îô³ö³éíîãî òëóìà÷åííÿ òåðì³í³â 
«íàéâèùèé ñóäîâèé îðãàí», «âèùèé ñóäîâèé îðãàí», ÿê³ ì³ñòÿòüñÿ ó ñòàò-
ò³ 125, òåðì³íà «êàñàö³éíå îñêàðæåííÿ», ùî ì³ñòèòüñÿ ó ñòàòò³ 129 Êîíñòè-
òóö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòÿìè 39, 41 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàííÿ 46 íà-
ðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòò³ 93 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º ïðàêòè÷íà íåîáõ³äí³ñòü ó îô³ö³éí³é 
³íòåðïðåòàö³¿ òåðì³í³â «íàéâèùèé ñóäîâèé îðãàí», «âèùèé ñóäîâèé îð-
ãàí», ÿê³ ì³ñòÿòüñÿ ó ñòàòò³ 125, òåðì³íà «êàñàö³éíå îñêàðæåííÿ», ùî ì³ñ-
òèòüñÿ ó ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè.
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Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ñòåöþêà Ï.Á., ïîÿñíåííÿ Ìàêñèìî-
âà Â.Â., Ñåë³âàíîâà À.Î., Êàðìàç³íà Þ.À., Íîâ³êîâî¿ Þ.Â., Êîíñòàíòî-
ãî Î.Â., Öóðêàíà Ì.²., Áîíäàðåíêà ².². òà äîñë³äèâøè ìàòåð³àëè ñïðàâè, 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в :у с т а н о в и в :

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 46 íàðîäíèõ äåïóòàò³â 
Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì 
ðîçêðèòè çì³ñò òà äàòè îô³ö³éíå òëóìà÷åííÿ òåðì³í³â «íàéâèùèé ñóäî-
âèé îðãàí», «âèùèé ñóäîâèé îðãàí», ÿê³ ì³ñòÿòüñÿ ó ñòàòò³ 125, òåðì³íà 
«êàñàö³éíå îñêàðæåííÿ», ùî ì³ñòèòüñÿ ó ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè, 
ó ¿õ âçàºìîçâ’ÿçêó, à òàêîæ ðîç’ÿñíèòè: «÷è îçíà÷àº, ùî êîíñòèòóö³éíèé 
ñòàòóñ Âåðõîâíîãî Ñóäó Óêðà¿íè ÿê íàéâèùîãî ñóäîâîãî îðãàíó â ñèñòåì³ 
ñóä³â çàãàëüíî¿ þðèñäèêö³¿ íàä³ëÿº éîãî êîíñòèòóö³éíèì ïîâíîâàæåííÿì 
çä³éñíþâàòè íàñòóïíèé ï³ñëÿ Âèùîãî ãîñïîäàðñüêîãî òà Âèùîãî àäì³í³-
ñòðàòèâíîãî ñóä³â Óêðà¿íè êàñàö³éíèé ïåðåãëÿä ³ ïåðåãëÿä çà âèíÿòêîâèìè 
îáñòàâèíàìè ð³øåíü ãîñïîäàðñüêèõ òà àäì³í³ñòðàòèâíèõ ñóä³â; ÷è îçíà-
÷àº ïåðåäáà÷åíà ïóíêòîì 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿-
íè òàêà îñíîâíà çàñàäà ñóäî÷èíñòâà, ÿê «êàñàö³éíå îñêàðæåííÿ ð³øåííÿ 
ñóäó», ò³ëüêè îäíîðàçîâå îñêàðæåííÿ; ÷è îçíà÷àº çàêð³ïëåíèé â ÷àñòèí³ 
òðåò³é ñòàòò³ 125 Êîíñòèòóö³¿ Óêðà¿íè ñòàòóñ âèùèõ ñïåö³àë³çîâàíèõ ñó-
ä³â — âèùèõ ñóäîâèõ îðãàí³â, ùî âîíè º îñòàòî÷íîþ ïðîöåñóàëüíîþ êà-
ñàö³éíîþ ³íñòàíö³ºþ ùîäî îñêàðæåííÿ ð³øåíü ì³ñöåâèõ ³ àïåëÿö³éíèõ 
ãîñïîäàðñüêèõ òà àäì³í³ñòðàòèâíèõ ñóä³â; ÷è º îñêàðæåííÿ äî Âåðõîâíîãî 
Ñóäó Óêðà¿íè ð³øåíü àäì³í³ñòðàòèâíèõ ñóä³â çà âèíÿòêîâèìè îáñòàâèíàìè 
¿õ ïîâòîðíèì êàñàö³éíèì îñêàðæåííÿì; ÷è º ïåðåãëÿä Âåðõîâíèì Ñóäîì 
Óêðà¿íè ñóäîâèõ ð³øåíü çà âèíÿòêîâèìè îáñòàâèíàìè â àäì³í³ñòðàòèâíîìó 
ñóäî÷èíñòâ³ ñàìîñò³éíîþ êîíñòèòóö³éíîþ çàñàäîþ ñóäî÷èíñòâà; ÷è ìîæíà 
â çàêîíàõ Óêðà¿íè ïåðåäáà÷àòè (âñòàíîâëþâàòè) ³íø³ ôîðìè îñêàðæåííÿ 
ð³øåíü ñóä³â çàãàëüíî¿ þðèñäèêö³¿, êð³ì òèõ, ùî âñòàíîâëåí³ â Êîíñòèòóö³¿ 
Óêðà¿íè ÿê çàñàäè ñóäî÷èíñòâà — àïåëÿö³éíå ³ êàñàö³éíå îñêàðæåííÿ».

Ïðàêòè÷íó íåîáõ³äí³ñòü â îô³ö³éíîìó òëóìà÷åíí³ êîíñòèòóö³éíèõ òåð-
ì³í³â «íàéâèùèé ñóäîâèé îðãàí» (÷àñòèíà äðóãà ñòàòò³ 125), «âèùèé ñó-
äîâèé îðãàí» (÷àñòèíà òðåòÿ ñòàòò³ 125), «êàñàö³éíå îñêàðæåííÿ» (ïóíêò 8 
÷àñòèíè òðåòüî¿ ñòàòò³ 129) íàðîäí³ äåïóòàòè Óêðà¿íè îá´ðóíòîâóþòü òèì, 
ùî çàïðîâàäæåííÿ Çàêîíîì Óêðà¿íè «Ïðî ñóäîóñòð³é Óêðà¿íè» ó ãîñïî-
äàðñüêîìó òà àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâàõ, êð³ì êàñàö³éíèõ ³íñòàí-
ö³é — Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè ³ Âèùîãî àäì³í³ñòðàòèâíîãî 
ñóäó Óêðà¿íè (ñòàòò³ 38, 39), ùå é íàñòóïíî¿ — Âåðõîâíîãî Ñóäó Óêðà¿íè 
(ñòàòòÿ 47), ÿêà ïåðåâ³ðÿº êàñàö³éí³ ïðîöåñóàëüí³ àêòè çàçíà÷åíèõ âèùèõ 
ñóä³â ó êàñàö³éíîìó ïîðÿäêó, «îáóìîâëþº âèíèêíåííÿ ïðîáëåì ñòîñîâíî 
âèçíà÷åííÿ ñóò³ êàñàö³éíîãî ïðîâàäæåííÿ, çä³éñíþâàíîãî âèùèìè ñïå-
ö³àë³çîâàíèìè ñóäàìè, òà ïîâòîðíî¿ êàñàö³¿ ³ âèíÿòêîâîãî ïðîâàäæåííÿ, 
ùî çä³éñíþº Âåðõîâíèé Ñóä Óêðà¿íè, ùî â ï³äñóìêó âïëèâàº íà çàáåçïå-
÷åííÿ ºäíîñò³ ôóíêö³é êàñàö³¿» â ñèñòåì³ âêàçàíèõ ñïåö³àë³çîâàíèõ ñóä³â. 
Ó çâ’ÿçêó ç öèì ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ çàçíà÷àº, «ùî â 
êàñàö³éíèõ ïðîöåñóàëüíèõ â³äíîñèíàõ ïðåäñòàâëåí³, ç îäíîãî áîêó — âèù³ 
ñïåö³àë³çîâàí³ ñóäè ç ïðèòàìàííèìè ¿ì ôóíêö³ÿìè âèùîãî ñóäîâîãî îðãà-
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íó, à ç ³íøîãî — Âåðõîâíèé Ñóä Óêðà¿íè, ÿêèé òàêîæ â³äïîâ³äàº îçíàêàì 
âèùî¿ ñóäîâî¿ óñòàíîâè ³ äî òîãî æ ìàº ñòîñîâíî ñïåö³àë³çîâàíèõ ñóä³â ïî 
ñóò³ êàñàö³éíèé õàðàêòåð çàâäàíü ³ ôóíêö³é». Òîìó â êëîïîòàíí³ âêàçàíî, 
ùî «âíàñë³äîê êàñàö³éíîãî äóàë³çìó â ïîâíîâàæåííÿõ öèõ ñóä³â ìàþòü ì³ñ-
öå âèïàäêè, êîëè ïðàâîâ³ ïîçèö³¿ âèùèõ ñïåö³àë³çîâàíèõ ñóä³â ³ Âåðõîâíî-
ãî Ñóäó Óêðà¿íè ð³çíÿòüñÿ, ùî óñêëàäíþº ñïåö³àë³çîâàíèì ñóäàì ïðàâî-
çàñòîñóâàííÿ».

Äëÿ ïðàâîâîãî îá´ðóíòóâàííÿ ïðàêòè÷íî¿ íåîáõ³äíîñò³ â îô³ö³éíîìó 
òëóìà÷åíí³ íàâåäåíèõ ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè àâòîðè êëîïîòàí-
íÿ ïîñèëàþòüñÿ òàêîæ íà Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 
11 ãðóäíÿ 2003 ðîêó ¹20-ðï/2003 (ñïðàâà ïðî Êàñàö³éíèé ñóä Óêðà¿íè), 
ÿêèì âèçíàíî íåêîíñòèòóö³éíèìè ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî ñóäî-
óñòð³é Óêðà¿íè» ùîäî óòâîðåííÿ â ñèñòåì³ ñóä³â çàãàëüíî¿ þðèñäèêö³¿ Êà-
ñàö³éíîãî ñóäó Óêðà¿íè; éîãî ñêëàäó ³ ïîâíîâàæåíü, ïîâíîâàæåíü ñóää³â, 
ñòàòóñó ãîëîâè, çàñòóïíèê³â ãîëîâè òà ïðåçèä³¿; ñòðîêó éîãî óòâîðåííÿ ³ ïî-
÷àòêó çä³éñíåííÿ íèì ïîâíîâàæåíü ùîäî ðîçãëÿäó â êàñàö³éíîìó ïîðÿä-
êó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ. Ïðè öüîìó àêöåíòóºòüñÿ íà ïðàâîâ³é 
ïîçèö³¿, âèñëîâëåí³é Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ó âêàçàíîìó ð³øåí-
í³, ÿêà ïîëÿãàº â òîìó, «ùî ïîáóäîâà ñèñòåìè ñóä³â çàãàëüíî¿ þðèñäèêö³¿ 
óçãîäæóºòüñÿ ç³ ñòàä³ÿìè ñóäî÷èíñòâà, â³äïîâ³äíèìè ôîðìàìè ïðîâàäæåí-
íÿ (çîêðåìà, â àïåëÿö³éí³é ³ êàñàö³éí³é ³íñòàíö³ÿõ)» (àáçàö ÷åòâåðòèé ï³ä-
ïóíêòó 4.2 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

2. Ñâî¿ ïîçèö³¿ ùîäî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâèëè 
Ïðåçèäåíò Óêðà¿íè, Âåðõîâíèé Ñóä Óêðà¿íè, Âèùèé àäì³í³ñòðàòèâíèé 
ñóä Óêðà¿íè, Âèùèé ãîñïîäàðñüêèé ñóä Óêðà¿íè, â÷åí³ Íàö³îíàëüíî¿ þðè-
äè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî, Îäåñüêî¿ íàö³îíàëüíî¿ 
þðèäè÷íî¿ àêàäåì³¿, þðèäè÷íîãî ôàêóëüòåòó Êè¿âñüêîãî íàö³îíàëüíî-
ãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêà, Àêàäåì³¿ ñóää³â Óêðà¿íè, ôàõ³âö³ 
Öåíòðó ïîë³òèêî-ïðàâîâèõ ðåôîðì.

3. Âèð³øóþ÷è ïîðóøåí³ ó êîíñòèòóö³éíîìó ïîäàíí³ ïèòàííÿ, Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º äåìîêðàòè÷íîþ, ïðàâîâîþ äåðæàâîþ; ïðàâà ³ ñâîáîäè 
ëþäèíè òà ¿õ ãàðàíò³¿ âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè; 
óòâåðäæåííÿ ³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè º ãîëîâíèì îáîâ’ÿçêîì 
äåðæàâè; ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà çàõèùàþòüñÿ ñóäîì (ñòàò-
òÿ 1, ÷àñòèíà äðóãà ñòàòò³ 3, ÷àñòèíà ïåðøà ñòàòò³ 55 Êîíñòèòóö³¿ Óêðà¿íè).

Ïðàâî íà ñóäîâèé çàõèñò çàáåçïå÷óºòüñÿ êîíñòèòóö³éíèìè ãàðàíò³ÿìè 
çä³éñíåííÿ ïðàâîñóääÿ ñóäàìè, óòâîðåíèìè íà ï³äñòàâ³ Êîíñòèòóö³¿ Óêðà¿-
íè, òà ó âèçíà÷åíîìó çàêîíîì ïîðÿäêó.

Êîíñòèòóö³éí³ ïîëîæåííÿ, ÿê³ ñòîñóþòüñÿ ïèòàíü ñèñòåìè ñóä³â çà-
ãàëüíî¿ þðèñäèêö³¿, ì³ñòÿòüñÿ ó ðîçä³ë³ VIII «Ïðàâîñóääÿ» Êîíñòèòóö³¿ 
Óêðà¿íè. Ñòàòòåþ 125 Îñíîâíîãî Çàêîíó Óêðà¿íè âèçíà÷åíî ñèñòåìó ñóä³â 
çàãàëüíî¿ þðèñäèêö³¿ â Óêðà¿í³. Âåðõîâíèé Ñóä Óêðà¿íè º íàéâèùèì ñó-
äîâèì îðãàíîì ó ñèñòåì³ ñóä³â çàãàëüíî¿ þðèñäèêö³¿, à âèùèìè ñóäîâèìè 
îðãàíàìè ñïåö³àë³çîâàíèõ ñóä³â º â³äïîâ³äí³ âèù³ ñóäè.
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Ïîëîæåííÿì ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿-
íè âñòàíîâëåíî îäíó ç îñíîâíèõ çàñàä ñóäî÷èíñòâà — çàáåçïå÷åííÿ àïå-
ëÿö³éíîãî òà êàñàö³éíîãî îñêàðæåííÿ ð³øåííÿ ñóäó, êð³ì âèïàäê³â, âñòà-
íîâëåíèõ çàêîíîì. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 11 ãðóäíÿ 
2007 ðîêó ¹11-ðï/2007 çàçíà÷èâ: «Ðåàë³çàö³ºþ ïðàâà îñîáè íà ñóäîâèé çà-
õèñò º ìîæëèâ³ñòü îñêàðæåííÿ ñóäîâèõ ð³øåíü ó ñóäàõ àïåëÿö³éíî¿ òà êàñà-
ö³éíî¿ ³íñòàíö³é. Ïåðåãëÿä ñóäîâèõ ð³øåíü â àïåëÿö³éíîìó òà êàñàö³éíîìó 
ïîðÿäêó ãàðàíòóº â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ³ îõîðîíþâàíèõ çàêîíîì 
³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà» (àáçàö òðåò³é ï³äïóíêòó 3.1 ïóíêòó 3 ìî-
òèâóâàëüíî¿ ÷àñòèíè).

3.2. Â Óêðà¿í³ âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà (÷àñòèíà 
ïåðøà ñòàòò³ 8 Êîíñòèòóö³¿ Óêðà¿íè).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 2 ëèñòîïàäà 2004 ðîêó
¹15-ðï/2004 àêöåíòóâàâ: «Âåðõîâåíñòâî ïðàâà — öå ïàíóâàííÿ ïðàâà â 
ñóñï³ëüñòâ³. Âåðõîâåíñòâî ïðàâà âèìàãàº â³ä äåðæàâè éîãî âò³ëåííÿ ó ïðà-
âîòâîð÷ó òà ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü, çîêðåìà ó çàêîíè, ÿê³ çà ñâî¿ì 
çì³ñòîì ìàþòü áóòè ïðîíèêíóò³ ïåðåäóñ³ì ³äåÿìè ñîö³àëüíî¿ ñïðàâåäëè-
âîñò³, ñâîáîäè, ð³âíîñò³ òîùî» (àáçàö äðóãèé ï³äïóíêòó 4.1 ïóíêòó 4 ìîòè-
âóâàëüíî¿ ÷àñòèíè).

ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè ó ñâî¿õ ð³øåííÿõ âèçíà÷èâ îêðåì³ 
îçíàêè ïðèíöèïó âåðõîâåíñòâà ïðàâà ó ðîçáóäîâ³ íàö³îíàëüíèõ ñèñòåì 
ïðàâîñóääÿ òà çä³éñíåíí³ ñóäî÷èíñòâà, ÿêèõ ìàþòü äîòðèìóâàòèñü äåðæà-
âè — ÷ëåíè Ðàäè ªâðîïè, ùî ï³äïèñàëè Êîíâåíö³þ ïðî çàõèñò ïðàâ ëþäè-
íè ³ îñíîâîïîëîæíèõ ñâîáîä 1950 ðîêó.

Òàê, ó ñïðàâ³ «Ïîíîìàðüîâ ïðîòè Óêðà¿íè» ªâðîïåéñüêèé ñóä ç ïðàâ 
ëþäèíè íàãîëîñèâ, ùî «ïðàâî íà ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä, ÿêå ãà-
ðàíòîâàíî ïóíêòîì 1 ñòàòò³ 6 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâî-
ïîëîæíèõ ñâîáîä 1950 ðîêó, ìàº ðîçóì³òèñÿ ó ñâ³òë³ ïðåàìáóëè Êîíâåíö³¿, 
ó â³äïîâ³äí³é ÷àñòèí³ ÿêî¿ çàçíà÷åíî, ùî âåðõîâåíñòâî ïðàâà º ñï³ëüíîþ 
ñïàäùèíîþ Âèñîêèõ Äîãîâ³ðíèõ Ñòîð³í. Îäíèì ç ôóíäàìåíòàëüíèõ àñ-
ïåêò³â âåðõîâåíñòâà ïðàâà º ïðèíöèï ïðàâîâî¿ âèçíà÷åíîñò³, ÿêèé ïåðåä-
áà÷àº ïîâàãó äî ïðèíöèïó res judicata — ïðèíöèïó îñòàòî÷íîñò³ ð³øåíü 
ñóäó. Öåé ïðèíöèï ñòâåðäæóº, ùî æîäíà ç³ ñòîð³í íå ìàº ïðàâà âèìàãàòè 
ïåðåãëÿäó îñòàòî÷íîãî òà îáîâ’ÿçêîâîãî ð³øåííÿ ñóäó ïðîñòî òîìó, ùî 
âîíà ìàº íà ìåò³ äîáèòèñÿ íîâîãî ñëóõàííÿ ñïðàâè òà íîâîãî ¿¿ âèð³øåí-
íÿ» (ïóíêò 40 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 3 êâ³òíÿ 2008 ðîêó).

Ó ñïðàâ³ «Ñîêóðåíêî ³ Ñòðèãóí ïðîòè Óêðà¿íè» ªâðîïåéñüêèé ñóä ç 
ïðàâ ëþäèíè çàçíà÷èâ, ùî «ñòàòòÿ 6 Êîíâåíö³¿ íå çîáîâ’ÿçóº äåðæàâ — 
ó÷àñíèê³â Êîíâåíö³¿ ñòâîðþâàòè àïåëÿö³éí³ ÷è êàñàö³éí³ ñóäè. Îäíàê 
òàì, äå òàê³ ñóäè ³ñíóþòü, íåîáõ³äíî äîòðèìóâàòèñü ãàðàíò³é, âèçíà÷å-
íèõ ó ñòàòò³ 6» (ïóíêò 22 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 20 ëèïíÿ 
2006 ðîêó).

Â³äïîâ³äíî äî ïðèíöèïó âåðõîâåíñòâà ïðàâà ïèòàííÿ ðîçïîä³ëó ïðàâî-
ñóäíèõ ïîâíîâàæåíü ì³æ Âåðõîâíèì Ñóäîì Óêðà¿íè òà âèùèìè ñóäàìè, 
âèçíà÷åííÿ ñòàä³é ñóäî÷èíñòâà òà ôîðì ïðîâàäæåííÿ ìàþòü áóòè ï³äïî-
ðÿäêîâàí³ ãàðàíò³ÿì ïðàâà êîæíî¿ ëþäèíè íà ñïðàâåäëèâèé ñóä.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

170

3.3. Ó Çàêîí³ Óêðà¿íè «Ïðî ñóäîóñòð³é Óêðà¿íè» (ñòàòòÿ 39), Êîäåêñ³ 
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè (ñòàòòÿ 210), Ãîñïîäàðñüêîìó ïðî-
öåñóàëüíîìó êîäåêñ³ Óêðà¿íè (ñòàòòÿ 108) ïåðåäáà÷åíî, ùî âèù³ ñïåö³àë³-
çîâàí³ ñóäè ðîçãëÿäàþòü ó êàñàö³éíîìó ïîðÿäêó ñïðàâè â³äïîâ³äíî¿ ñóäîâî¿ 
þðèñäèêö³¿ ³ º ñóäàìè êàñàö³éíî¿ ³íñòàíö³¿.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âðàõîâóþ÷è ÷àñòèíó ÷åòâåðòó ñòàòò³ 125 
Êîíñòèòóö³¿ Óêðà¿íè, çã³äíî ç ÿêîþ â³äïîâ³äíî äî çàêîíó ä³þòü àïåëÿö³éí³ 
òà ì³ñöåâ³ ñóäè, ä³éøîâ âèñíîâêó, ùî âèù³ ñóäè ïîâíîâàæí³ çàáåçïå÷óâà-
òè çà çàêîíîì êàñàö³éíå îñêàðæåííÿ òà ïåðåãëÿä ð³øåíü ñóä³â â³äïîâ³äíèõ 
þðèñäèêö³é.

Öåé âèñíîâîê óçãîäæóºòüñÿ ç ïðàâîâèìè ïîçèö³ÿìè, âèêëàäåíèìè Êîí-
ñòèòóö³éíèì Ñóäîì Óêðà¿íè ó Ð³øåíí³ â³ä 11 ãðóäíÿ 2003 ðîêó ¹20-ðï/2003 
(ñïðàâà ïðî Êàñàö³éíèé ñóä Óêðà¿íè), ÿê³ ïîëÿãàþòü â òîìó, ùî «çà çì³ñòîì 
ïîëîæåíü ÷àñòèí äðóãî¿, òðåòüî¿, ÷åòâåðòî¿ ñòàòò³ 125 Êîíñòèòóö³¿ Óêðà¿íè 
íèìè âèçíà÷åíà ñèñòåìà ñóä³â çàãàëüíî¿ þðèñäèêö³¿, íàçâàí³ âñ³ ¿¿ ëàíêè: 
Âåðõîâíèé Ñóä Óêðà¿íè, ³íø³ âèäè ñóä³â — âèù³ ñïåö³àë³çîâàí³, àïåëÿö³éí³, 
ì³ñöåâ³. Çã³äíî ç ÷àñòèíîþ ïåðøîþ çàçíà÷åíî¿ ñòàòò³ öÿ ñèñòåìà ñóä³â áóäó-
ºòüñÿ çà ïðèíöèïàìè òåðèòîð³àëüíîñò³ ³ ñïåö³àë³çàö³¿» (àáçàö ïåðøèé ï³ä-
ïóíêòó 4.2 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè); «ñèñòåìíèé àíàë³ç ïîëîæåíü 
÷àñòèí äðóãî¿, òðåòüî¿, ÷åòâåðòî¿ ñòàòò³ 125 ³ ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàò-
ò³ 129 Êîíñòèòóö³¿ Óêðà¿íè çàñâ³ä÷óº, ùî ïîáóäîâà ñèñòåìè ñóä³â çàãàëüíî¿ 
þðèñäèêö³¿ óçãîäæóºòüñÿ ç³ ñòàä³ÿìè ñóäî÷èíñòâà, â³äïîâ³äíèìè ôîðìàìè 
ïðîâàäæåííÿ (çîêðåìà, â àïåëÿö³éí³é ³ êàñàö³éí³é ³íñòàíö³ÿõ). Çà çì³ñòîì 
öèõ ïîëîæåíü àïåëÿö³éíîþ ³íñòàíö³ºþ íàçâàí³ àïåëÿö³éí³ ñóäè, à êàñà-
ö³éíå ïðîâàäæåííÿ ìîæå çä³éñíþâàòèñÿ ó â³äïîâ³äíèõ ñóäàõ, âèçíà÷åíèõ 
ñòàòòåþ 125 Êîíñòèòóö³¿ Óêðà¿íè» (àáçàö ÷åòâåðòèé ï³äïóíêòó 4.2 ïóíêòó 4 
ìîòèâóâàëüíî¿ ÷àñòèíè).

3.4. Â³äïîâ³äíî äî ñòàòò³ 6 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâî-
ïîëîæíèõ ñâîáîä 1950 ðîêó êîæåí ìàº ïðàâî íà ñïðàâåäëèâèé ³ ïóáë³÷íèé 
ðîçãëÿä éîãî ñïðàâè óïðîäîâæ ðîçóìíîãî ñòðîêó íåçàëåæíèì ³ áåçñòîðîí-
í³ì ñóäîì, âñòàíîâëåíèì çàêîíîì, ÿêèé âèð³øèòü ñï³ð ùîäî éîãî ïðàâ 
òà îáîâ’ÿçê³â öèâ³ëüíîãî õàðàêòåðó àáî âñòàíîâèòü îá´ðóíòîâàí³ñòü áóäü-
ÿêîãî âèñóíóòîãî ïðîòè íüîãî êðèì³íàëüíîãî îáâèíóâà÷åííÿ.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íàãîëîøóâàâ: «Ïðàâîñóääÿ çà ñâîºþ ñóò-
òþ âèçíàºòüñÿ òàêèì ëèøå çà óìîâè, ùî âîíî â³äïîâ³äàº âèìîãàì ñïðà-
âåäëèâîñò³ ³ çàáåçïå÷óº åôåêòèâíå ïîíîâëåííÿ â ïðàâàõ. Çàãàëüíîþ äå-
êëàðàö³ºþ ïðàâ ëþäèíè 1948 ðîêó ïåðåäáà÷åíî, ùî êîæíà ëþäèíà ìàº 
ïðàâî íà åôåêòèâíå ïîíîâëåííÿ â ïðàâàõ êîìïåòåíòíèìè íàö³îíàëüíèìè 
ñóäàìè ó âèïàäêàõ ïîðóøåííÿ ¿¿ îñíîâíèõ ïðàâ, íàäàíèõ ¿é êîíñòèòóö³ºþ 
àáî çàêîíîì (ñòàòòÿ 8). Ïðàâî íà åôåêòèâíèé çàñ³á çàõèñòó çàêð³ïëåíî òà-
êîæ ó Ì³æíàðîäíîìó ïàêò³ ïðî ãðîìàäÿíñüê³ òà ïîë³òè÷í³ ïðàâà (ñòàòòÿ 2) 
³ â Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè òà îñíîâíèõ ñâîáîä (ñòàòòÿ 13)» (àá-
çàö äåñÿòèé ïóíêòó 9 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 30 ñ³÷íÿ 2003 ðîêó 
¹3-ðï/2003).

Êàñàö³éíà ³íñòàíö³ÿ ðåàë³çóº ñâî¿ ïðîöåñóàëüí³ ïðàâà â ìåæàõ êàñà-
ö³éíîãî ïðîâàäæåííÿ âèêëþ÷íî äëÿ ïåðåâ³ðêè ïðàâèëüíîñò³ þðèäè÷íî¿ 
îö³íêè îáñòàâèí ñïðàâè ó ð³øåííÿõ ñóä³â ïåðøî¿ òà àïåëÿö³éíî¿ ³íñòàíö³é. 
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ßê êàñàö³éíà ³íñòàíö³ÿ Âåðõîâíèé Ñóä Óêðà¿íè ïîâòîðíî ï³ñëÿ âèùèõ ñó-
ä³â ïåðåâ³ðÿº ð³øåííÿ ñóä³â (ñòàòò³ 39, 47 Çàêîíó Óêðà¿íè «Ïðî ñóäîóñòð³é 
Óêðà¿íè», ðîçä³ë Õ²²2 Ãîñïîäàðñüêîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, 
÷àñòèíà äðóãà ñòàòò³ 235 Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè), 
ùî íå ìîæå áóòè âèïðàâäàíî ç òî÷êè çîðó çàáåçïå÷åííÿ ïðàâà íà ñïðàâåä-
ëèâèé ðîçãëÿä ñïðàâè óïðîäîâæ ðîçóìíîãî ñòðîêó. Êð³ì òîãî, íàÿâí³ñòü 
äâîõ êàñàö³éíèõ ³íñòàíö³é äëÿ ïåðåâ³ðêè ð³øåíü ñïåö³àë³çîâàíèõ ñóä³â íå 
â³äïîâ³äàº çàñàäàì ïðàâîâî¿ âèçíà÷åíîñò³.

Ç îãëÿäó íà âèêëàäåíå Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî 
ïðàâîì³ðíèì ìîæå áóòè ëèøå îäíîðàçîâå êàñàö³éíå îñêàðæåííÿ òà ïåðåãëÿä 
ð³øåíü ñóä³â. Êîíñòèòóö³éíèé ñòàòóñ Âåðõîâíîãî Ñóäó Óêðà¿íè ÿê íàéâèùîãî 
ñóäîâîãî îðãàíó â ñèñòåì³ ñóä³â çàãàëüíî¿ þðèñäèêö³¿ íå ïåðåäáà÷àº íàä³ëåííÿ 
éîãî çàêîíîäàâöåì ïîâíîâàæåííÿìè êàñàö³éíî¿ ³íñòàíö³¿ ùîäî ð³øåíü âèùèõ 
ñïåö³àë³çîâàíèõ ñóä³â, ÿê³ ðåàë³çóþòü ïîâíîâàæåííÿ êàñàö³éíî¿ ³íñòàíö³¿.

3.5. Ðîçãëÿäàþ÷è ïèòàííÿ ïðî ìîæëèâ³ñòü âñòàíîâëåííÿ çàêîíîäàâöåì 
³íøèõ ôîðì îñêàðæåííÿ ð³øåíü ñóä³â çàãàëüíî¿ þðèñäèêö³¿, êð³ì òèõ, ùî 
âñòàíîâëåí³ â ïóíêò³ 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè ÿê 
çàñàäè ñóäî÷èíñòâà — àïåëÿö³éíå ³ êàñàö³éíå îñêàðæåííÿ, Êîíñòèòóö³é-
íèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó, ùî çà ñâî¿ì çì³ñòîì öå êîíñòèòóö³éíå 
ïîëîæåííÿ íå ì³ñòèòü âè÷åðïíîãî ïåðåë³êó ôîðì îñêàðæåííÿ ð³øåíü ñóä³â 
çàãàëüíî¿ þðèñäèêö³¿. 

Ïðèïèñîì ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè 
âèçíà÷åíî «çàáåçïå÷åííÿ… êàñàö³éíîãî îñêàðæåííÿ ð³øåííÿ ñóäó» ëèøå 
ÿê îäíó ç îñíîâíèõ çàñàä ñóäî÷èíñòâà, à ÷àñòèíîþ ÷åòâåðòîþ ö³º¿ ñòàòò³ 
ïåðåäáà÷åíî, ùî çàêîíîì ìîæóòü áóòè âèçíà÷åí³ òàêîæ ³íø³ çàñàäè ñóäî-
÷èíñòâà â ñóäàõ îêðåìèõ ñóäîâèõ þðèñäèêö³é. Îòæå, çàêîíîäàâöåì ìîæóòü 
áóòè ïåðåäáà÷åí³ ó çàêîíàõ ïðî ñóäîóñòð³é òà ñóäî÷èíñòâî é ³íø³ ôîðìè 
îñêàðæåííÿ òà ïåðåãëÿäó ð³øåíü ñóä³â çàãàëüíî¿ þðèñäèêö³¿.

Âèõîäÿ÷è ç âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 41, 51, 67, 69, 93, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî ïîäàííÿ:
— âèçíà÷åííÿ ó ïîëîæåíí³ ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîí-

ñòèòóö³¿ Óêðà¿íè ÿê îäí³º¿ ç îñíîâíèõ çàñàä ñóäî÷èíñòâà «çàáåçïå÷åííÿ… 
êàñàö³éíîãî îñêàðæåííÿ ð³øåííÿ ñóäó» ó ñèñòåìíîìó çâ’ÿçêó ç ïîëîæåí-
íÿìè ÷àñòèíè ïåðøî¿ ñòàòò³ 8, ñòàòò³ 125 Îñíîâíîãî Çàêîíó Óêðà¿íè îçíà-
÷àº ëèøå îäíîðàçîâå êàñàö³éíå îñêàðæåííÿ òà ïåðåãëÿä ð³øåííÿ ñóäó; çà-
êîíîì ìîæóòü áóòè ïåðåäáà÷åí³ é ³íø³ ôîðìè îñêàðæåííÿ òà ïåðåãëÿäó 
ð³øåíü ñóä³â çàãàëüíî¿ þðèñäèêö³¿;

— âèçíà÷åííÿ ó ÷àñòèí³ òðåò³é ñòàòò³ 125 Êîíñòèòóö³¿ Óêðà¿íè âèùèõ 
ñóä³â ÿê âèùèõ ñóäîâèõ îðãàí³â ñïåö³àë³çîâàíèõ ñóä³â îçíà÷àº, ùî âèù³ 
ñóäè çä³éñíþþòü íà ï³äñòàâàõ ³ â ìåæàõ, âñòàíîâëåíèõ çàêîíàìè ïðî ñóäî-
÷èíñòâî, ïîâíîâàæåííÿ ñóäó êàñàö³éíî¿ ³íñòàíö³¿ ñòîñîâíî ð³øåíü â³äïî-
â³äíèõ ñïåö³àë³çîâàíèõ ñóä³â;
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— âèçíà÷åííÿ ó ÷àñòèí³ äðóã³é ñòàòò³ 125 Êîíñòèòóö³¿ Óêðà¿íè Âåðõîâ-
íîãî Ñóäó Óêðà¿íè ÿê íàéâèùîãî ñóäîâîãî îðãàíó â ñèñòåì³ ñóä³â çàãàëüíî¿ 
þðèñäèêö³¿ îçíà÷àº, ùî êîíñòèòóö³éíèé ñòàòóñ Âåðõîâíîãî Ñóäó Óêðà¿íè 
íå ïåðåäáà÷àº íàä³ëåííÿ éîãî çàêîíîäàâöåì ïîâíîâàæåííÿìè ñóäó êàñà-
ö³éíî¿ ³íñòàíö³¿ ùîäî ð³øåíü âèùèõ ñïåö³àë³çîâàíèõ ñóä³â, ÿê³ ðåàë³çóþòü 
ïîâíîâàæåííÿ êàñàö³éíî¿ ³íñòàíö³¿.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè òåðìèíîâ «íàèâûñøèé ñóäåáíûé îðãàí», 
«âûñøèé ñóäåáíûé îðãàí», «êàññàöèîííîå îáæàëîâàíèå»,
ñîäåðæàùèõñÿ â ñòàòüÿõ 125, 129 Êîíñòèòóöèè Óêðàèíû,

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 46 íàðîäíûõ äåïóòàòîâ Óêðàèíû 

г.  К и е в Äåëî ¹1-1/2010
11 марта 2010 года
№8-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ 
Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à — äîêëàä÷èêà, Äèäêîâñêîãî 
Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäè-
ìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèò-
ðèåâè÷à, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à, 
Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à — äîêëàä-
÷èêà, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ñ ó÷àñòèåì ïðåäñòàâèòåëÿ ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåä-
ñòàâëåíèå Ìàêñèìîâà Âëàäèñëàâà Âëàäèìèðîâè÷à, Ïîñòîÿííîãî ïðåä-
ñòàâèòåëÿ Âåðõîâíîé Ðàäû Óêðàèíû â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû 
Ñåëèâàíîâà Àíàòîëèÿ Àëåêñàíäðîâè÷à, ïðåäñòàâèòåëåé Âåðõîâíîé Ðàäû 
Óêðàèíû Êàðìàçèíà Þðèÿ Àíàòîëèåâè÷à, Íîâèêîâîé Þëèè Âëàäèìè-
ðîâíû, ïðåäñòàâèòåëÿ Âåðõîâíîãî Ñóäà Óêðàèíû Êîíñòàíòîãî Àëåêñàíäðà 
Âëàäèìèðîâè÷à, ïðåäñòàâèòåëÿ Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàè-
íû Öóðêàíà Ìèõàèëà Èâàíîâè÷à, ïðåäñòàâèòåëÿ Âûñøåãî õîçÿéñòâåííîãî 
ñóäà Óêðàèíû Áîíäàðåíêî Èãîðÿ Èâàíîâè÷à

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
òåðìèíîâ «íàèâûñøèé ñóäåáíûé îðãàí», «âûñøèé ñóäåáíûé îðãàí», ñî-
äåðæàùèõñÿ â ñòàòüå 125, òåðìèíà «êàññàöèîííîå îáæàëîâàíèå», ñîäåðæà-
ùåãîñÿ â ñòàòüå 129 Êîíñòèòóöèè Óêðàèíû, ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ 46 íàðîäíûõ äåïóòàòîâ Óêðàèíû. 

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 41 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 46 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 93 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ ïðàêòè÷åñêàÿ íåîáõîäè-
ìîñòü â îôèöèàëüíîé èíòåðïðåòàöèè òåðìèíîâ «íàèâûñøèé ñóäåáíûé 
îðãàí», «âûñøèé ñóäåáíûé îðãàí», ñîäåðæàùèõñÿ â ñòàòüå 125, òåðìèíà 
«êàññàöèîííîå îáæàëîâàíèå», ñîäåðæàùåãîñÿ â ñòàòüå 129 Êîíñòèòóöèè 
Óêðàèíû.
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Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ñòåöþêà Ï.Á., îáúÿñíåíèÿ Ìàêñèìî-
âà Â.Â., Ñåëèâàíîâà À.À., Êàðìàçèíà Þ.À., Íîâèêîâîé Þ.Â., Êîíñòàíòî-
ãî À.Â., Öóðêàíà Ì.È., Áîíäàðåíêî È.È. è èññëåäîâàâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 46 íàðîäíûõ 
äåïóòàòîâ Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäà-
òàéñòâîì ðàñêðûòü ñîäåðæàíèå è äàòü îôèöèàëüíîå òîëêîâàíèå òåðìèíîâ 
«íàèâûñøèé ñóäåáíûé îðãàí», «âûñøèé ñóäåáíûé îðãàí», ñîäåðæàùèõ-
ñÿ â ñòàòüå 125, òåðìèíà «êàññàöèîííîå îáæàëîâàíèå», ñîäåðæàùåãîñÿ â 
ñòàòüå 129 Êîíñòèòóöèè Óêðàèíû, â èõ âçàèìîñâÿçè, à òàêæå ðàçúÿñíèòü: 
«îçíà÷àåò ëè, ÷òî êîíñòèòóöèîííûé ñòàòóñ Âåðõîâíîãî Ñóäà Óêðàèíû êàê 
íàèâûñøåãî ñóäåáíîãî îðãàíà â ñèñòåìå ñóäîâ îáùåé þðèñäèêöèè íàäå-
ëÿåò åãî êîíñòèòóöèîííûì ïîëíîìî÷èåì îñóùåñòâëÿòü ñëåäóþùèé ïîñëå 
Âûñøåãî õîçÿéñòâåííîãî è Âûñøåãî àäìèíèñòðàòèâíîãî ñóäîâ Óêðàèíû 
êàññàöèîííûé ïåðåñìîòð è ïåðåñìîòð ïî èñêëþ÷èòåëüíûì îáñòîÿòåëü-
ñòâàì ðåøåíèé õîçÿéñòâåííûõ è àäìèíèñòðàòèâíûõ ñóäîâ; îçíà÷àåò ëè 
ïðåäóñìîòðåííûé ïóíêòîì 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óê-
ðàèíû òàêîé îñíîâíîé ïðèíöèï ñóäîïðîèçâîäñòâà, êàê «êàññàöèîííîå 
îáæàëîâàíèå ðåøåíèÿ ñóäà», òîëüêî ðàçîâîå îáæàëîâàíèå; îçíà÷àåò ëè 
çàêðåïëåííûé â ÷àñòè òðåòüåé ñòàòüè 125 Êîíñòèòóöèè Óêðàèíû ñòàòóñ 
âûñøèõ ñïåöèàëèçèðîâàííûõ ñóäîâ — âûñøèõ ñóäåáíûõ îðãàíîâ, ÷òî îíè 
ÿâëÿþòñÿ îêîí÷àòåëüíîé ïðîöåññóàëüíîé êàññàöèîííîé èíñòàíöèåé ïî 
îáæàëîâàíèþ ðåøåíèé ìåñòíûõ è àïåëëÿöèîííûõ õîçÿéñòâåííûõ è àäìè-
íèñòðàòèâíûõ ñóäîâ; ÿâëÿþòñÿ ëè îáæàëîâàíèÿ â Âåðõîâíûé Ñóä Óêðàèíû 
ðåøåíèé àäìèíèñòðàòèâíûõ ñóäîâ ïî èñêëþ÷èòåëüíûì îáñòîÿòåëüñòâàì 
èõ ïîâòîðíûì êàññàöèîííûì îáæàëîâàíèåì; ÿâëÿåòñÿ ëè ïåðåñìîòð Âåð-
õîâíûì Ñóäîì Óêðàèíû ñóäåáíûõ ðåøåíèé ïî èñêëþ÷èòåëüíûì îáñòîÿ-
òåëüñòâàì â àäìèíèñòðàòèâíîì ñóäîïðîèçâîäñòâå ñàìîñòîÿòåëüíûì êîí-
ñòèòóöèîííûì ïðèíöèïîì ñóäîïðîèçâîäñòâà; ìîæíî ëè â çàêîíàõ Óêðàè-
íû ïðåäóñìàòðèâàòü (óñòàíàâëèâàòü) äðóãèå ôîðìû îáæàëîâàíèÿ ðåøåíèé 
ñóäîâ îáùåé þðèñäèêöèè, êðîìå óñòàíîâëåííûõ â Êîíñòèòóöèè Óêðàèíû 
êàê ïðèíöèïû ñóäîïðîèçâîäñòâà — àïåëëÿöèîííîå è êàññàöèîííîå îáæà-
ëîâàíèå».

Ïðàêòè÷åñêóþ íåîáõîäèìîñòü â îôèöèàëüíîì òîëêîâàíèè êîíñòèòóöè-
îííûõ òåðìèíîâ «íàèâûñøèé ñóäåáíûé îðãàí» (÷àñòü âòîðàÿ ñòàòüè 125), 
«âûñøèé ñóäåáíûé îðãàí» (÷àñòü òðåòüÿ ñòàòüè 125), «êàññàöèîííîå îáæà-
ëîâàíèå» (ïóíêò 8 ÷àñòè òðåòüåé ñòàòüè 129) íàðîäíûå äåïóòàòû Óêðàèíû 
îáîñíîâûâàþò òåì, ÷òî ââåäåíèå Çàêîíîì Óêðàèíû «Î ñóäîóñòðîéñòâå 
Óêðàèíû» â õîçÿéñòâåííîì è àäìèíèñòðàòèâíîì ñóäîïðîèçâîäñòâàõ, êðî-
ìå êàññàöèîííûõ èíñòàíöèé — Âûñøåãî õîçÿéñòâåííîãî ñóäà Óêðàèíû è 
Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàèíû (ñòàòüè 38, 39), åùå è ñëåäóþ-
ùåé — Âåðõîâíîãî Ñóäà Óêðàèíû (ñòàòüÿ 47), ïðîâåðÿþùåé êàññàöèîííûå 
ïðîöåññóàëüíûå àêòû óêàçàííûõ âûñøèõ ñóäîâ â êàññàöèîííîì ïîðÿäêå, 
«îáóñëàâëèâàåò âîçíèêíîâåíèå ïðîáëåì îòíîñèòåëüíî îïðåäåëåíèÿ ñóòè 
êàññàöèîííîãî ïðîèçâîäñòâà, îñóùåñòâëÿåìîãî âûñøèìè ñïåöèàëèçèðî-
âàííûìè ñóäàìè, à òàêæå ïîâòîðíîé êàññàöèè è èñêëþ÷èòåëüíîãî ïðî-
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èçâîäñòâà, îñóùåñòâëÿåìûõ Âåðõîâíûì Ñóäîì Óêðàèíû, ÷òî â ðåçóëüòàòå 
âëèÿåò íà îáåñïå÷åíèå åäèíñòâà ôóíêöèé êàññàöèè» â ñèñòåìå óêàçàííûõ 
ñïåöèàëèçèðîâàííûõ ñóäîâ. Â ñâÿçè ñ ýòèì ñóáúåêò ïðàâà íà êîíñòèòóöè-
îííîå ïðåäñòàâëåíèå îòìå÷àåò, «÷òî â êàññàöèîííûõ ïðîöåññóàëüíûõ îò-
íîøåíèÿõ ïðåäñòàâëåíû, ñ îäíîé ñòîðîíû — âûñøèå ñïåöèàëèçèðîâàí-
íûå ñóäû ñ ïðèñóùèìè èì ôóíêöèÿìè âûñøåãî ñóäåáíîãî îðãàíà, à ñ äðó-
ãîé — Âåðõîâíûé Ñóä Óêðàèíû, êîòîðûé òàêæå èìååò ïðèçíàêè âûñøåãî 
ñóäåáíîãî ó÷ðåæäåíèÿ è ê òîìó æå èìååò îòíîñèòåëüíî ñïåöèàëèçèðîâàí-
íûõ ñóäîâ ïî ñóòè êàññàöèîííûé õàðàêòåð çàäà÷ è ôóíêöèé». Ïîýòîìó â 
õîäàòàéñòâå óêàçàíî, ÷òî «âñëåäñòâèå êàññàöèîííîãî äóàëèçìà â ïîëíî-
ìî÷èÿõ ýòèõ ñóäîâ èìåþò ìåñòî ñëó÷àè, êîãäà ïðàâîâûå ïîçèöèè âûñøèõ 
ñïåöèàëèçèðîâàííûõ ñóäîâ è Âåðõîâíîãî Ñóäà Óêðàèíû ðàçëè÷àþòñÿ, ÷òî 
óñëîæíÿåò ñïåöèàëèçèðîâàííûì ñóäàì ïðàâîïðèìåíåíèå».

Äëÿ ïðàâîâîãî îáîñíîâàíèÿ ïðàêòè÷åñêîé íåîáõîäèìîñòè â îôèöèàëü-
íîì òîëêîâàíèè óêàçàííûõ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû àâòîðû õî-
äàòàéñòâà ññûëàþòñÿ òàêæå íà Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
îò 11 äåêàáðÿ 2003 ãîäà ¹20-ðï/2003 (äåëî î Êàññàöèîííîì ñóäå Óêðàè-
íû), êîòîðûì ïðèçíàíû íåêîíñòèòóöèîííûìè ïîëîæåíèÿ Çàêîíà Óêðàè-
íû «Î ñóäîóñòðîéñòâå Óêðàèíû» îòíîñèòåëüíî ñîçäàíèÿ â ñèñòåìå ñóäîâ 
îáùåé þðèñäèêöèè Êàññàöèîííîãî ñóäà Óêðàèíû; åãî ñîñòàâà è ïîëíîìî-
÷èé, ïîëíîìî÷èé ñóäåé, ñòàòóñà ïðåäñåäàòåëÿ, çàìåñòèòåëåé ïðåäñåäàòåëÿ 
è ïðåçèäèóìà; ñðîêà åãî ñîçäàíèÿ è íà÷àëà îñóùåñòâëåíèÿ èì ïîëíîìî÷èé 
ïî ðàññìîòðåíèþ â êàññàöèîííîì ïîðÿäêå ãðàæäàíñêèõ è óãîëîâíûõ äåë. 
Ïðè ýòîì àêöåíòèðóåòñÿ íà ïðàâîâîé ïîçèöèè, âûñêàçàííîé Êîíñòèòó-
öèîííûì Ñóäîì Óêðàèíû â äàííîì ðåøåíèè, êîòîðàÿ çàêëþ÷àåòñÿ â òîì, 
«÷òî ïîñòðîåíèå ñèñòåìû ñóäîâ îáùåé þðèñäèêöèè ñîãëàñóåòñÿ ñî ñòàäèÿ-
ìè ñóäîïðîèçâîäñòâà, ñîîòâåòñòâóþùèìè ôîðìàìè ïðîèçâîäñòâà (â ÷àñò-
íîñòè, â àïåëëÿöèîííîé è êàññàöèîííîé èíñòàíöèÿõ)» (àáçàö ÷åòâåðòûé 
ïîäïóíêòà 4.2 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Ïðåçèäåíò Óêðàèíû, Âåðõîâíûé Ñóä Óêðàèíû, Âûñøèé 
àäìèíèñòðàòèâíûé ñóä Óêðàèíû, Âûñøèé õîçÿéñòâåííûé ñóä Óêðàèíû, 
ó÷åíûå Íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà 
Ìóäðîãî, Îäåññêîé íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè, þðèäè÷åñêîãî 
ôàêóëüòåòà Êèåâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè Òàðàñà Øåâ-
÷åíêî, Àêàäåìèè ñóäåé Óêðàèíû, ñïåöèàëèñòû Öåíòðà ïîëèòèêî-ïðàâî-
âûõ ðåôîðì.

3. Ðåøàÿ ïîäíÿòûå â êîíñòèòóöèîííîì ïðåäñòàâëåíèè âîïðîñû, Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà åñòü äåìîêðàòè÷åñêîå, ïðàâîâîå ãîñóäàðñòâî; ïðàâà è ñâî-
áîäû ÷åëîâåêà è èõ ãàðàíòèè îïðåäåëÿþò ñîäåðæàíèå è íàïðàâëåííîñòü 
äåÿòåëüíîñòè ãîñóäàðñòâà; óòâåðæäåíèå è îáåñïå÷åíèå ïðàâ è ñâîáîä ÷åëî-
âåêà ÿâëÿåòñÿ ãëàâíîé îáÿçàííîñòüþ ãîñóäàðñòâà; ïðàâà è ñâîáîäû ÷åëîâå-
êà è ãðàæäàíèíà çàùèùàþòñÿ ñóäîì (ñòàòüÿ 1, ÷àñòü âòîðàÿ ñòàòüè 3, ÷àñòü 
ïåðâàÿ ñòàòüè 55 Êîíñòèòóöèè Óêðàèíû).
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Ïðàâî íà ñóäåáíóþ çàùèòó îáåñïå÷èâàåòñÿ êîíñòèòóöèîííûìè ãà-
ðàíòèÿìè îñóùåñòâëåíèÿ ïðàâîñóäèÿ ñóäàìè, ñîçäàííûìè íà îñíîâàíèè 
Êîíñòèòóöèè Óêðàèíû è â îïðåäåëåííîì çàêîíîì ïîðÿäêå. 

Êîíñòèòóöèîííûå ïîëîæåíèÿ, êàñàþùèåñÿ âîïðîñîâ ñèñòåìû ñóäîâ 
îáùåé þðèñäèêöèè, ñîäåðæàòñÿ â ðàçäåëå VIII «Ïðàâîñóäèå» Êîíñòèòó-
öèè Óêðàèíû. Ñòàòüåé 125 Îñíîâíîãî Çàêîíà Óêðàèíû îïðåäåëåíà ñèñ-
òåìà ñóäîâ îáùåé þðèñäèêöèè â Óêðàèíå. Âåðõîâíûé Ñóä Óêðàèíû ÿâëÿ-
åòñÿ íàèâûñøèì ñóäåáíûì îðãàíîì â ñèñòåìå ñóäîâ îáùåé þðèñäèêöèè, 
à âûñ øèìè ñóäåáíûìè îðãàíàìè ñïåöèàëèçèðîâàííûõ ñóäîâ ÿâëÿþòñÿ 
ñîîòâåòñòâóþùèå âûñøèå ñóäû.

Ïîëîæåíèåì ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû 
óñòàíîâëåí îäèí èç îñíîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà — îáåñïå÷å-
íèå àïåëëÿöèîííîãî è êàññàöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, êðîìå 
ñëó÷àåâ, óñòàíîâëåííûõ çàêîíîì. Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðå-
øåíèè îò 11 äåêàáðÿ 2007 ãîäà ¹11-ðï/2007 óêàçàë: «Ðåàëèçàöèåé ïðàâà 
ëèöà íà ñóäåáíóþ çàùèòó ÿâëÿåòñÿ âîçìîæíîñòü îáæàëîâàíèÿ ñóäåáíûõ 
ðåøåíèé â ñóäàõ àïåëëÿöèîííîé è êàññàöèîííîé èíñòàíöèé. Ïåðåñìîòð 
ñóäåáíûõ ðåøåíèé â àïåëëÿöèîííîì è êàññàöèîííîì ïîðÿäêå ãàðàíòè-
ðóåò âîññòàíîâëåíèå íàðóøåííûõ ïðàâ è îõðàíÿåìûõ çàêîíîì èíòåðåñîâ 
÷åëîâåêà è ãðàæäàíèíà» (àáçàö òðåòèé ïîäïóíêòà 3.1 ïóíêòà 3 ìîòèâèðî-
âî÷íîé ÷àñòè).

3.2. Â Óêðàèíå ïðèçíàåòñÿ è äåéñòâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà 
(÷àñòü ïåðâàÿ ñòàòüè 8 Êîíñòèòóöèè Óêðàèíû).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè îò 2 íîÿáðÿ 2004 ãîäà 
¹15-ðï/2004 àêöåíòèðîâàë: «Âåðõîâåíñòâî ïðàâà — ýòî ãîñïîäñòâî ïðà-
âà â îáùåñòâå. Âåðõîâåíñòâî ïðàâà òðåáóåò îò ãîñóäàðñòâà åãî âîïëîùåíèÿ 
â ïðàâîòâîð÷åñêóþ è ïðàâîïðèìåíèòåëüíóþ äåÿòåëüíîñòü, â ÷àñòíîñòè â 
çàêîíû, êîòîðûå ïî ñâîåìó ñìûñëó äîëæíû áûòü ïðîíèêíóòû ïðåæäå âñå-
ãî èäåÿìè ñîöèàëüíîé ñïðàâåäëèâîñòè, ñâîáîäû, ðàâåíñòâà è ò. ï.» (àáçàö 
âòîðîé ïîäïóíêòà 4.1 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà â ñâîèõ ðåøåíèÿõ îïðåäåëèë îò-
äåëüíûå ïðèçíàêè ïðèíöèïà âåðõîâåíñòâà ïðàâà â ðàçâèòèè íàöèîíàëüíûõ 
ñèñòåì ïðàâîñóäèÿ è îñóùåñòâëåíèè ñóäîïðîèçâîäñòâà, êîòîðûå äîëæíû 
ñîáëþäàòü ãîñóäàðñòâà — ÷ëåíû Ñîâåòà Åâðîïû, ïîäïèñàâøèå Êîíâåí-
öèþ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä 1950 ãîäà.

Òàê, ïî äåëó «Ïîíîìàðåâ ïðîòèâ Óêðàèíû» Åâðîïåéñêèé ñóä ïî ïðà-
âàì ÷åëîâåêà ïîä÷åðêíóë, ÷òî «ïðàâî íà ñïðàâåäëèâîå ñóäåáíîå ðàçáè-
ðàòåëüñòâî, êîòîðîå ãàðàíòèðîâàíî ïóíêòîì 1 ñòàòüè 6 Êîíâåíöèè î çà-
ùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä 1950 ãîäà, äîëæíî ïîíèìàòüñÿ â 
ñâåòå ïðåàìáóëû Êîíâåíöèè, â ñîîòâåòñòâóþùåé ÷àñòè êîòîðîé óêàçàíî, 
÷òî âåðõîâåíñòâî ïðàâà ÿâëÿåòñÿ îáùèì íàñëåäèåì Âûñîêèõ Äîãîâîðíûõ 
Ñòîðîí. Îäíèì èç ôóíäàìåíòàëüíûõ àñïåêòîâ âåðõîâåíñòâà ïðàâà ÿâëÿ-
åòñÿ ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè, ïðåäóñìàòðèâàþùèé óâàæåíèå 
ê ïðèíöèïó res judicata — ïðèíöèïà îêîí÷àòåëüíîñòè ðåøåíèé ñóäà. Ýòîò 
ïðèíöèï óòâåðæäàåò, ÷òî íè îäíà èç ñòîðîí íå èìååò ïðàâà òðåáîâàòü ïå-
ðåñìîòðà îêîí÷àòåëüíîãî è îáÿçàòåëüíîãî ðåøåíèÿ ñóäà òîëüêî ïîòîìó, 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

177

÷òî îíà èìååò öåëüþ äîáèòüñÿ íîâîãî ñëóøàíèÿ äåëà è íîâîãî åãî ðåøå-
íèÿ» (ïóíêò 40 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 3 àïðåëÿ 2008 ãîäà).

Ïî äåëó «Ñîêóðåíêî è Ñòðèãóí ïðîòèâ Óêðàèíû» Åâðîïåéñêèé ñóä ïî 
ïðàâàì ÷åëîâåêà îòìåòèë, ÷òî «ñòàòüÿ 6 Êîíâåíöèè íå îáÿçûâàåò ãîñóäàðñ-
òâà — ó÷àñòíèêîâ Êîíâåíöèè ñîçäàâàòü àïåëëÿöèîííûå èëè êàññàöèîí-
íûå ñóäû. Îäíàêî òàì, ãäå òàêèå ñóäû ñóùåñòâóþò, íåîáõîäèìî ïðèäåð-
æèâàòüñÿ ãàðàíòèé, îïðåäåëåííûõ â ñòàòüå 6» (ïóíêò 22 ìîòèâèðîâî÷íîé 
÷àñòè Ðåøåíèÿ îò 20 èþëÿ 2006 ãîäà).

Â ñîîòâåòñòâèè ñ ïðèíöèïîì âåðõîâåíñòâà ïðàâà âîïðîñû ðàñïðåäåëå-
íèÿ ïðàâîñóäíûõ ïîëíîìî÷èé ìåæäó Âåðõîâíûì Ñóäîì Óêðàèíû è âûñøè-
ìè ñóäàìè, îïðåäåëåíèÿ ñòàäèé ñóäîïðîèçâîäñòâà è ôîðì ïðîâåäåíèÿ äîëæíû 
áûòü ïîä÷èíåíû ãàðàíòèÿì ïðàâà êàæäîãî ÷åëîâåêà íà ñïðàâåäëèâûé ñóä. 

3.3. Â Çàêîíå Óêðàèíû «Î ñóäîóñòðîéñòâå Óêðàèíû» (ñòàòüÿ 39), Êî-
äåêñå àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû (ñòàòüÿ 210), Õîçÿé-
ñòâåííîì ïðîöåññóàëüíîì êîäåêñå Óêðàèíû (ñòàòüÿ 108) ïðåäóñìîòðåíî, 
÷òî âûñøèå ñïåöèàëèçèðîâàííûå ñóäû ðàññìàòðèâàþò â êàññàöèîííîì 
ïîðÿäêå äåëà ñîîòâåòñòâóþùåé ñóäåáíîé þðèñäèêöèè è ÿâëÿþòñÿ ñóäàìè 
êàññàöèîííîé èíñòàíöèè.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ó÷èòûâàÿ ÷àñòü ÷åòâåðòóþ ñòàòüè 125 
Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðîé â ñîîòâåòñòâèè ñ çàêîíîì äåé-
ñòâóþò àïåëëÿöèîííûå è ìåñòíûå ñóäû, ïðèøåë ê çàêëþ÷åíèþ, ÷òî âûñ-
øèå ñóäû ïîëíîìî÷íû îáåñïå÷èâàòü ïî çàêîíó êàññàöèîííîå îáæàëîâà-
íèå è ïåðåñìîòð ðåøåíèé ñóäîâ ñîîòâåòñòâóþùèõ þðèñäèêöèé.

Äàííûé âûâîä ñîãëàñóåòñÿ ñ ïðàâîâûìè ïîçèöèÿìè, èçëîæåííûìè 
Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû â Ðåøåíèè îò 11 äåêàáðÿ 2003 ãîäà 
¹20-ðï/2003 (äåëî î Êàññàöèîííîì ñóäå Óêðàèíû), êîòîðûå çàêëþ÷à-
þòñÿ â òîì, ÷òî «ïî ñìûñëó ïîëîæåíèé ÷àñòåé âòîðîé, òðåòüåé, ÷åòâåðòîé 
ñòàòüè 125 Êîíñòèòóöèè Óêðàèíû èìè îïðåäåëåíà ñèñòåìà ñóäîâ îáùåé 
þðèñäèêöèè, íàçâàíû âñå åå çâåíüÿ: Âåðõîâíûé Ñóä Óêðàèíû, äðóãèå 
âèäû ñóäîâ — âûñøèå ñïåöèàëèçèðîâàííûå, àïåëëÿöèîííûå, ìåñòíûå. 
Ñîãëàñíî ÷àñòè ïåðâîé óêàçàííîé ñòàòüè ýòà ñèñòåìà ñóäîâ ñòðîèòñÿ ïî 
ïðèíöèïàì òåððèòîðèàëüíîñòè è ñïåöèàëèçàöèè» (àáçàö ïåðâûé ïîäïóí-
êòà 4.2 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè); «ñèñòåìíûé àíàëèç ïîëîæåíèé 
÷àñòåé âòîðîé, òðåòüåé, ÷åòâåðòîé ñòàòüè 125 è ïóíêòà 8 ÷àñòè òðåòüåé ñòà-
òüè 129 Êîíñòèòóöèè Óêðàèíû ñâèäåòåëüñòâóåò, ÷òî ïîñòðîåíèå ñèñòåìû 
ñóäîâ îáùåé þðèñäèêöèè ñîãëàñóåòñÿ ñî ñòàäèÿìè ñóäîïðîèçâîäñòâà, ñî-
îòâåòñòâóþùèìè ôîðìàìè ïðîèçâîäñòâà (â ÷àñòíîñòè, â àïåëëÿöèîííîé è 
êàññàöèîííîé èíñòàíöèÿõ). Ïî ñìûñëó ýòèõ ïîëîæåíèé àïåëëÿöèîííîé 
èíñòàíöèåé íàçâàíû àïåëëÿöèîííûå ñóäû, à êàññàöèîííîå ïðîèçâîäñòâî 
ìîæåò îñóùåñòâëÿòüñÿ â ñîîòâåòñòâóþùèõ ñóäàõ, îïðåäåëåííûõ ñòàòü-
åé 125 Êîíñòèòóöèè Óêðàèíû» (àáçàö ÷åòâåðòûé ïîäïóíêòà 4.2 ïóíêòà 4 
ìîòèâèðîâî÷íîé ÷àñòè).

3.4. Â ñîîòâåòñòâèè ñî ñòàòüåé 6 Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è 
îñíîâíûõ ñâîáîä 1950 ãîäà êàæäûé èìååò ïðàâî íà ñïðàâåäëèâîå è ïóá-
ëè÷íîå ðàññìîòðåíèå åãî äåëà â òå÷åíèå ðàçóìíîãî ñðîêà íåçàâèñèìûì è 
áåñïðèñòðàñòíûì ñóäîì, óñòàíîâëåííûì çàêîíîì, êîòîðûé ðåøèò ñïîð î 
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åãî ïðàâàõ è îáÿçàííîñòÿõ ãðàæäàíñêîãî õàðàêòåðà èëè óñòàíîâèò îáîñíî-
âàííîñòü êàêîãî-ëèáî âûäâèíóòîãî ïðîòèâ íåãî êðèìèíàëüíîãî îáâè-
íåíèÿ.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïîä÷åðêèâàë: «Ïðàâîñóäèå ïî ñâî-
åé ñóòè ïðèçíàåòñÿ òàêèì òîëüêî ïðè óñëîâèè, ÷òî îíî ñîîòâåòñòâóåò òðå-
áîâàíèÿì ñïðàâåäëèâîñòè è îáåñïå÷èâàåò ýôôåêòèâíîå âîññòàíîâëåíèå 
â ïðàâàõ. Îáùåé äåêëàðàöèåé ïðàâ ÷åëîâåêà 1948 ãîäà ïðåäóñìîòðåíî, ÷òî 
êàæäûé ÷åëîâåê èìååò ïðàâî íà ýôôåêòèâíîå âîññòàíîâëåíèå â ïðàâàõ êîì-
ïåòåíòíûìè íàöèîíàëüíûìè ñóäàìè â ñëó÷àÿõ íàðóøåíèÿ åãî îñíîâíûõ 
ïðàâ, ïðåäîñòàâëåííûõ åìó êîíñòèòóöèåé èëè çàêîíîì (ñòàòüÿ 8). Ïðàâî íà 
ýôôåêòèâíîå ñðåäñòâî çàùèòû çàêðåïëåíî òàêæå â Ìåæäóíàðîäíîì ïàêòå î 
ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ (ñòàòüÿ 2) è â Êîíâåíöèè î çàùèòå ïðàâ 
÷åëîâåêà è îñíîâíûõ ñâîáîä (ñòàòüÿ 13)» (àáçàö äåñÿòûé ïóíêòà 9 ìîòèâèðî-
âî÷íîé ÷àñòè Ðåøåíèÿ îò 30 ÿíâàðÿ 2003 ãîäà ¹3-ðï/2003).

Êàññàöèîííàÿ èíñòàíöèÿ ðåàëèçóåò ñâîè ïðîöåññóàëüíûå ïðàâà â ïðå-
äåëàõ êàññàöèîííîãî ïðîèçâîäñòâà èñêëþ÷èòåëüíî äëÿ ïðîâåðêè ïðàâèëü-
íîñòè þðèäè÷åñêîé îöåíêè îáñòîÿòåëüñòâ äåëà â ðåøåíèÿõ ñóäîâ ïåðâîé è 
àïåëëÿöèîííîé èíñòàíöèé. Êàê êàññàöèîííàÿ èíñòàíöèÿ Âåðõîâíûé Ñóä 
Óêðàèíû ïîâòîðíî ïîñëå âûñøèõ ñóäîâ ïðîâåðÿåò ðåøåíèÿ ñóäîâ (ñòà-
òüè 39, 47 Çàêîíà Óêðàèíû «Î ñóäîóñòðîéñòâå Óêðàèíû», ðàçäåë Õ²²2 Õî-
çÿéñòâåííîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû, ÷àñòü âòîðàÿ ñòàòüè 235 
Êîäåêñà àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû), ÷òî íå ìîæåò 
áûòü îïðàâäàíî ñ òî÷êè çðåíèÿ îáåñïå÷åíèÿ ïðàâà íà ñïðàâåäëèâîå ðàñ-
ñìîòðåíèå äåëà â òå÷åíèå ðàçóìíîãî ñðîêà. Êðîìå ýòîãî, íàëè÷èå äâóõ êàñ-
ñàöèîííûõ èíñòàíöèé äëÿ ïðîâåðêè ðåøåíèé ñïåöèàëèçèðîâàííûõ ñóäîâ 
íå ñîîòâåòñòâóåò ïðèíöèïàì ïðàâîâîé îïðåäåëåííîñòè.

Ó÷èòûâàÿ èçëîæåííîå, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âû-
âîäó, ÷òî ïðàâîìåðíûì ìîæåò áûòü òîëüêî ðàçîâîå êàññàöèîííîå îáæàëî-
âàíèå è ïåðåñìîòð ðåøåíèé ñóäîâ. Êîíñòèòóöèîííûé ñòàòóñ Âåðõîâíîãî 
Ñóäà Óêðàèíû êàê íàèâûñøåãî ñóäåáíîãî îðãàíà â ñèñòåìå ñóäîâ îáùåé 
þðèñäèêöèè íå ïðåäóñìàòðèâàåò íàäåëåíèÿ åãî çàêîíîäàòåëåì ïîëíîìî-
÷èÿìè êàññàöèîííîé èíñòàíöèè îòíîñèòåëüíî ðåøåíèé âûñøèõ ñïåöèà-
ëèçèðîâàííûõ ñóäîâ, êîòîðûå ðåàëèçóþò ïîëíîìî÷èÿ êàññàöèîííîé èíñ-
òàíöèè.

3.5. Ðàññìàòðèâàÿ âîïðîñ î âîçìîæíîñòè óñòàíîâëåíèÿ çàêîíîäàòåëåì 
èíûõ ôîðì îáæàëîâàíèÿ ðåøåíèé ñóäîâ îáùåé þðèñäèêöèè, êðîìå óñ-
òàíîâëåííûõ â ïóíêòå 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû 
êàê îñíîâû ñóäîïðîèçâîäñòâà — àïåëëÿöèîííîå è êàññàöèîííîå îáæàëî-
âàíèÿ, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âûâîäó, ÷òî ïî ñâîåìó 
ñìûñëó äàííîå êîíñòèòóöèîííîå ïîëîæåíèå íå ñîäåðæèò èñ÷åðïûâàþùå-
ãî ïåðå÷íÿ ôîðì îáæàëîâàíèÿ ðåøåíèé ñóäîâ îáùåé þðèñäèêöèè. 

Ïðåäïèñàíèåì ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðà-
èíû îïðåäåëåíî «îáåñïå÷åíèå… êàññàöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ 
ñóäà» ëèøü êàê îäèí èç îñíîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà, à ÷àñòüþ 
÷åòâåðòîé äàííîé ñòàòüè ïðåäóñìîòðåíî, ÷òî çàêîíîì ìîãóò áûòü îïðåäå-
ëåíû òàêæå èíûå ïðèíöèïû ñóäîïðîèçâîäñòâà â ñóäàõ îòäåëüíûõ ñóäåáíûõ 
þðèñäèêöèé. Ñëåäîâàòåëüíî, çàêîíîäàòåëåì ìîãóò áûòü ïðåäóñìîòðåíû â 
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çàêîíàõ î ñóäîóñòðîéñòâå è ñóäîïðîèçâîäñòâå è èíûå ôîðìû îáæàëîâàíèÿ 
è ïåðåñìîòðà ðåøåíèé ñóäîâ îáùåé þðèñäèêöèè.

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñ-
òèòóöèè Óêðàèíû, ñòàòüÿìè 41, 51, 67, 69, 93, 95 Çàêîíà Óêðàèíû «Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ:
— îïðåäåëåíèå â ïîëîæåíèè ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñ-

òèòóöèè Óêðàèíû êàê îäíîãî èç îñíîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà 
«îáåñïå÷åíèå… êàññàöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà» â ñèñòåìíîé 
ñâÿçè ñ ïîëîæåíèÿìè ÷àñòè ïåðâîé ñòàòüè 8, ñòàòüè 125 Îñíîâíîãî Çàêîíà 
Óêðàèíû îçíà÷àåò òîëüêî ðàçîâîå êàññàöèîííîå îáæàëîâàíèå è ïåðåñìîòð 
ðåøåíèÿ ñóäà; çàêîíîì ìîãóò áûòü ïðåäóñìîòðåíû è èíûå ôîðìû îáæàëî-
âàíèÿ è ïåðåñìîòðà ðåøåíèé ñóäîâ îáùåé þðèñäèêöèè;

— îïðåäåëåíèå â ÷àñòè òðåòüåé ñòàòüè 125 Êîíñòèòóöèè Óêðàèíû âûñøèõ 
ñóäîâ êàê âûñøèõ ñóäåáíûõ îðãàíîâ ñïåöèàëèçèðîâàííûõ ñóäîâ îçíà÷àåò, ÷òî 
âûñøèå ñóäû îñóùåñòâëÿþò íà îñíîâàíèÿõ è â ïðåäåëàõ, óñòàíîâëåííûõ çàêî-
íàìè î ñóäîïðîèçâîäñòâå, ïîëíîìî÷èÿ ñóäà êàññàöèîííîé èíñòàíöèè îòíî-
ñèòåëüíî ðåøåíèé ñîîòâåòñòâóþùèõ ñïåöèàëèçèðîâàííûõ ñóäîâ;

— îïðåäåëåíèå â ÷àñòè âòîðîé ñòàòüè 125 Êîíñòèòóöèè Óêðàèíû Âåðõîâ-
íîãî Ñóäà Óêðàèíû êàê íàèâûñøåãî ñóäåáíîãî îðãàíà â ñèñòåìå ñóäîâ îáùåé 
þðèñäèêöèè îçíà÷àåò, ÷òî êîíñòèòóöèîííûé ñòàòóñ Âåðõîâíîãî Ñóäà Óêðà-
èíû íå ïðåäóñìàòðèâàåò íàäåëåíèÿ åãî çàêîíîäàòåëåì ïîëíîìî÷èÿìè ñóäà 
êàññàöèîííîé èíñòàíöèè îòíîñèòåëüíî ðåøåíèé âûñøèõ ñïåöèàëèçèðîâàí-
íûõ ñóäîâ, êîòîðûå ðåàëèçóþò ïîëíîìî÷èÿ êàññàöèîííîé èíñòàíöèè.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ 

• Summary to the Decision of the Constitutional Court of Ukraine No.8-rp/2010 
dated March 11, 2010 in the case upon the constitutional petition of 46 People’s 
Deputies of Ukraine concerning the official interpretation of the notions «the highest 
judicial body», «superiour judicial body» and «cassation challenging» contained in 
Articles 125 and 129 of the Constitution of Ukraine

Subject of the right to constitutional petition — 46 People’s Deputies of 
Ukraine — applied to the Constitutional Court for the clarification of the 
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meaning and official interpretation of the notions «the highest judicial body», 
«superiour judicial body» contained in Article 125 of the Constitution and 
«cassation challenging» contained in Article 129 of the Constitution in their 
system conjunction. 

In the constitutional petition clarification of the following questions was also 
requested: whether it means that the constitutional status of the Supreme Court as 
the highest judicial body within the system of courts of general jurisdiction confers 
upon it the constitutional authorities to exercise cassation review and review under 
exceptional circumstances of decisions of commercial and administrative courts 
after the High Commercial Court and the High Administrative Court; whether 
such fundamental principle of the judiciary provided for by Article 129.3.8 of the 
Constitution as «cassation challenging of a court decision» implies only one-time 
challenging; whether the status of high specialised courts — superiour judicial 
bodies — established by Article 125.3 of the Constitution means that procedurally 
they are final cassation instance for challenging the decisions of local and 
appellate commercial and administrative courts; whether challenging decisions 
of administrative courts under exceptional circumstances to the Supreme Court 
is their repeat cassation challenging; whether the review of decisions under 
exceptional circumstance by the Supreme Court in administrative justice is a 
separate constitutional principle of the judiciary; whether it is allowed to provide in 
laws for other forms of challenging the decisions of courts of general jurisdiction, 
except for those established by the Constitution as the principles of the judiciary, 
i.e. appellate and cassation challenging.

Articles 1, 3.2 and 55.1 of the Constitution stipulate that Ukraine is a democratic 
and law-based state; human rights and freedoms and their guarantees determine the 
essence and orientation of the activities of the state; to affirm and ensure human rights 
and freedoms is the main duty of the state; human and citizens’ rights are protected 
by court.

The right to judicial remedy is ensured by the constitutional guarantees of 
administration of justice by the courts established on the basis of the Constitution 
and under the procedure prescribed by the law.

The system of the courts of general jurisdiction is determined by Chapter VII 
«Justice» of the Constitution, in particular, by Article 125 of the Fundamental 
Law, whereby the Supreme Court is the highest judicial body within the system of 
courts of general jurisdiction and high courts are superiour judicial bodies among 
specialised courts.

Article 129.3.8 of the Constitution determines one of the fundamental 
principles of the judiciary — ensuring appellate and cassation challenging of a 
court decision, except for instances established by the law.

The principle of the rule of law is recognised and effective in Ukraine 
(Article 8.1 of the Constitution).

The European Court of Human Rights in its case-law has outlined particular 
characteristics of the principle of the rule of law in building national judicial 
systems and administration of justice to be observed by the Member States of the 
Council of Europe which signed the 1950 Convention for the Protection of 
Human Rights and Fundamental Freedoms.

The principle of the rule of law implies that the distribution of judicial 
authorities between the Supreme Court and high courts, the determination of 
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stages of justice and forms of court proceedings shall be governed by the guarantees 
of everyone’s right to a fair trail.

The Law «On the Judiciary of Ukraine» (Article 39), the Code on Administrative 
Justice (Article 210) and the Code on Commercial Procedure (Article 108) prescribe 
that high specialised courts try cases of a respective jurisdiction in cassation and are 
the courts of cassation instance.

The Constitutional Court, taking into account Article 125.4 of the Constitution 
whereby appellate and local courts function in accordance with the law, concluded 
that high courts are authorised under the law to ensure cassation challenging and 
review of the court decisions of respective jurisdictions.

According to Article 6 of the 1950 Convention for the Protection of Human 
Rights and Fundamental Freedoms, in the determination of his civil rights and 
obligations or of any criminal charge against him, everyone is entitled to a fair 
and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. This right shall be understood in the light of respect 
for the principle of the rule of law, one of the essential aspects of which is res 
judicata. This means that none of the parties may request for the review of final 
and mandatory decision of the court solely on the ground that it seeks a new 
hearing and resolution of its case.

Cassation instance functions only within the cassation court proceedings 
exclusively for examining the soundness of evaluation of the circumstances 
of the case in the decisions of the courts of first and appellate instances. As the 
cassation instance, the Supreme Court, repeatedly after high courts, examines 
court decisions (Articles 39 and 47 of the Law «On the Judiciary of Ukraine», 
Chapter XII2 of the Code on Commercial Procedure and Article 235.2 of the Code 
on Administrative Justice). This it is unacceptable in terms of ensuring the right 
to a fair trial within reasonable time. Furthermore, the existence of two cassation 
instances for examining the decisions of specialised courts is incompatible with 
the requirements of legal certainty. 

In view of the above-mentioned, the Constitutional Court reaches conclusion 
that only one-time cassation challenging and review of court decisions shall be 
legitimate. The constitutional status of the Supreme Court, as the highest judicial 
body within the system of courts of general jurisdiction, does on imply legislative 
conferring upon it the authorities of the cassation instance regarding the decisions 
of high specialised courts which exercise the authorities of cassation instance.

Considering the issue whether it is possible for the legislator to establish other 
forms of challenging the decisions of courts of general jurisdiction, except those 
set forth in Article 129.3.8 of the Constitution as the principles of the judiciary, 
i.e. appellate and cassation challenging, the Constitutional Court held that by its 
meaning this constitutional provision does not exhaustively mention all the forms 
of challenging decisions of the courts of general jurisdiction.

Article 129.3.8 of the Constitution determines «ensuring of... cassation 
challenging of the court decision» only as one of the fundamental principles of the 
judiciary. At the same time, Article 129.4 of the Constitution allows that other 
principles of the judiciary in the courts of specific jurisdictions may be provided 
for by the law. Thus, the legislator may provide in the laws on judicial system and 
judiciary for other forms of challenging and review of decisions of the courts of 
general jurisdiction.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

182

Thus, the Constitutional Court of Ukraine held:
In the aspect of constitutional petition:
— the determination in Article 129.3.8 of the Constitution of «ensuring... the 

cassation challenging of the court decision» as one of the fundamental principles 
of the judiciary in its system conjunction with Articles 8.1 and 125 of the 
Fundamental Law means one-time cassation challenging and review of a court 
decision; other forms of challenging and review of decisions of courts of general 
jurisdiction may be provided for by the law;

— the determination in Article 125.3 of the Constitution of high courts as the 
superiour judicial bodies of specialised courts means that high courts exercise, 
on the grounds and within the limits established by the laws on the judiciary, the 
authorities of the court of cassation instance regarding the decisions of respective 
specialised courts;

— the determination in Article 125.2 of the Constitution of the Supreme Court 
of Ukraine as the highest judicial body within the system of courts of general 
jurisdiction means that the constitutional status of the Supreme Court does 
not imply legislative conferring upon it the authorities of the court of cassation 
instance regarding the decisions of high specialised courts which exercise the 
authorities of cassation instance.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 47 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

Ïîñòàíîâè Âåðõîâíî¿ Ðàäè Óêðà¿íè
«Ïðî òèì÷àñîâèé ïîðÿäîê ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè

òà çâ³ëüíåííÿ ç öèõ ïîñàä»

м.  К и ї в Ñïðàâà ¹1-32/2010
25 березня 2010 року
№9-рп/2010

Конституційний Суд України у складі суддів: Конституційний Суд України у складі суддів: 

Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñè-
ëüîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, 
Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, 
Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëî-
ñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à — äîïîâ³äà÷à, Ìàðêóø 
Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè-
÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà 
Â³êòî ðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 47 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿-
íè (êîíñòèòóö³éíîñò³) Ïîñòàíîâè Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî òèì÷àñî-
âèé ïîðÿäîê ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè òà çâ³ëüíåííÿ 
ç öèõ ïîñàä» â³ä 30 òðàâíÿ 2007 ðîêó ¹1098-V (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè, 2007 ð., ¹34, ñò.455).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ 47 íàðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
ñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü Ïîñòàíîâè Âåðõîâíî¿ Ðàäè 
Óêðà¿íè «Ïðî òèì÷àñîâèé ïîðÿäîê ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ 
ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä».

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ëèëàêà Ä.Ä. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 47 íàðîäíèõ äåïóòàò³â 
Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì âè-
çíàòè òàêîþ, ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòèòóö³éíîþ), 
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Ïîñòàíîâó Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî òèì÷àñîâèé ïîðÿäîê ïðèçíà÷åí-
íÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä» â³ä 30 òðàâ-
íÿ 2007 ðîêó ¹1098-V (äàë³ — Ïîñòàíîâà).

Ïîñòàíîâîþ òèì÷àñîâî, äî çàêîíîäàâ÷îãî âðåãóëþâàííÿ, çàïðîâàäæå-
íî ïîðÿäîê ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè — ãîëîâè ñóäó, 
çàñòóïíèêà ãîëîâè ñóäó (êð³ì Ãîëîâè Âåðõîâíîãî Ñóäó Óêðà¿íè ³ çàñòóï-
íèê³â Ãîëîâè Âåðõîâíîãî Ñóäó Óêðà¿íè) òà çâ³ëüíåííÿ ¿õ ç öèõ ïîñàä Âè-
ùîþ ðàäîþ þñòèö³¿ íà ï³äñòàâ³ ðåêîìåíäàö³¿: Ðàäè ñóää³â Óêðà¿íè (à ùîäî 
ñïåö³àë³çîâàíèõ ñóä³â — â³äïîâ³äíî¿ ðàäè ñóää³â); Ãîëîâè Âåðõîâíîãî Ñóäó 
Óêðà¿íè (à ùîäî ñïåö³àë³çîâàíèõ ñóä³â — ãîëîâè â³äïîâ³äíîãî âèùîãî ñïå-
ö³àë³çîâàíîãî ñóäó); çáîð³â ñóää³â â³äïîâ³äíèõ ñóä³â; ÷ëåíà Âèùî¿ ðàäè þñ-
òèö³¿ (ïóíêò 1). Ó Ïîñòàíîâ³ òàêîæ ïåðåäáà÷åíî, ùî ïîâíîâàæåííÿ ãîëîâè 
ñóäó, çàñòóïíèêà ãîëîâè ñóäó, ïðèçíà÷åíèõ ï³ñëÿ 16 òðàâíÿ 2007 ðîêó çã³äíî 
ç ïîëîæåííÿìè ÷àñòèíè ï’ÿòî¿ ñòàòò³ 20 Çàêîíó Óêðà¿íè «Ïðî ñóäîóñòð³é 
Óêðà¿íè», âèçíàíèìè íåêîíñòèòóö³éíèìè Ð³øåííÿì Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè â³ä 16 òðàâíÿ 2007 ðîêó ¹1-ðï/2007, ï³äëÿãàþòü ï³äòâåð-
äæåííþ ó ïîðÿäêó, âñòàíîâëåíîìó ïóíêòîì 1 Ïîñòàíîâè (ïóíêò 2).

Íà äóìêó íàðîäíèõ äåïóòàò³â Óêðà¿íè, âñòàíîâëåííÿ Âåðõîâíîþ Ðàäîþ 
Óêðà¿íè ïîðÿäêó ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè òà çâ³ëü-
íåííÿ ç öèõ ïîñàä ïîñòàíîâîþ, à íå çàêîíîì Óêðà¿íè, íå â³äïîâ³äàº ïîëî-
æåííÿì ÷àñòèíè äðóãî¿ ñòàòò³ 8, ÷àñòèíè äðóãî¿ ñòàòò³ 19, ïóíêòó 14 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 92, ÷àñòèíè ïåðøî¿ ñòàòò³ 131 Êîíñòèòóö³¿ Óêðà¿íè. Àâòîðè 
êëîïîòàííÿ òàêîæ ââàæàþòü, ùî Ïîñòàíîâà ïðèéíÿòà âñóïåðå÷ ð³øåí-
íÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 16 òðàâíÿ 2007 ðîêó ¹1-ðï/2007 
ó ñïðàâ³ ïðî çâ³ëüíåííÿ ñóää³ ç àäì³í³ñòðàòèâíî¿ ïîñàäè, â ÿêîìó Âåðõîâ-
í³é Ðàä³ Óêðà¿íè ðåêîìåíäîâàíî íåâ³äêëàäíî â çàêîíîäàâ÷îìó ïîðÿäêó 
âðåãóëþâàòè ïèòàííÿ ïðèçíà÷åííÿ ñóää³ íà ïîñàäó ãîëîâè ñóäó, çàñòóïíè-
êà ãîëîâè ñóäó òà çâ³ëüíåííÿ éîãî ç ö³º¿ ïîñàäè, òà â³ä 22 ãðóäíÿ 2009 ðîêó 
¹34-ðï/2009 ó ñïðàâ³ ïðî ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè, 
â ÿêîìó Âåðõîâíó Ðàäó Óêðà¿íè çîáîâ’ÿçàíî íåâ³äêëàäíî âèêîíàòè Ð³øåí-
íÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 16 òðàâíÿ 2007 ðîêó ¹1-ðï/2007 
ó çàçíà÷åí³é ÷àñòèí³.

Íàðîäí³ äåïóòàòè Óêðà¿íè íàãîëîøóþòü, ùî, íàä³ëèâøè Ïîñòàíîâîþ 
Âèùó ðàäó þñòèö³¿ ïðàâîì ïðèçíà÷àòè ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè 
òà çâ³ëüíÿòè ¿õ ç öèõ ïîñàä, Âåðõîâíà Ðàäà Óêðà¿íè íàäàëà ¿é äîäàòêîâ³, íå 
ïåðåäáà÷åí³ ñòàòòåþ 131 Êîíñòèòóö³¿ Óêðà¿íè ïîâíîâàæåííÿ.

2. Âèð³øóþ÷è ïîðóøåíå â êîíñòèòóö³éíîìó ïîäàíí³ ïèòàííÿ, Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

Óêðà¿íà º ïðàâîâîþ äåðæàâîþ, â ÿê³é âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõî-
âåíñòâà ïðàâà (ñòàòòÿ 1, ÷àñòèíà ïåðøà ñòàòò³ 8 Êîíñòèòóö³¿ Óêðà¿íè).

Îñíîâíèé Çàêîí Óêðà¿íè ïåðåäáà÷àº çàñàäè ïîä³ëó äåðæàâíî¿ âëàäè 
íà çàêîíîäàâ÷ó, âèêîíàâ÷ó, ñóäîâó òà âêàçóº íà ìåæ³ ïîâíîâàæåíü îðãàí³â 
äåðæàâíî¿ âëàäè, ï³äñòàâè òà ñïîñîáè ¿õ ä³ÿëüíîñò³ (ñòàòòÿ 6, ÷àñòèíà äðóãà 
ñòàòò³ 19).

Ïèòàííÿ ñóäîóñòðîþ, ñóäî÷èíñòâà, ñòàòóñó ñóää³â â³äïîâ³äíî äî Êîí-
ñòèòóö³¿ Óêðà¿íè ïîâèíí³ âèçíà÷àòèñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè; ïðèé-
íÿòòÿ çàêîí³â íàëåæèòü äî ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè ÿê ºäèíî-
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ãî îðãàíó çàêîíîäàâ÷î¿ âëàäè â Óêðà¿í³ (ñòàòòÿ 75, ïóíêò 3 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 85, ïóíêò 14 ÷àñòèíè ïåðøî¿ ñòàòò³ 92). Òîìó âèð³øåííÿ çàçíà÷åíèõ 
ïèòàíü òàêîæ º ïîâíîâàæåííÿìè öüîãî îðãàíó.

Íàäàâøè Âåðõîâí³é Ðàä³ Óêðà¿íè òàê³ ïîâíîâàæåííÿ, Îñíîâíèé Çàêîí 
Óêðà¿íè çîáîâ’ÿçóº ¿¿ ä³ÿòè íå ëèøå â ¿õ ìåæàõ, à é ó ïåðåäáà÷åíèé Êîíñòè-
òóö³ºþ Óêðà¿íè ñïîñ³á, òîáòî âèçíà÷àòè ñóäîóñòð³é, ñóäî÷èíñòâî, ñòàòóñ 
ñóää³â âèêëþ÷íî øëÿõîì ïðèéíÿòòÿ çàêîí³â.

Íà âèêîíàííÿ ïóíêòó 14 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè 
Âåðõîâíà Ðàäà Óêðà¿íè ïðèéíÿëà Çàêîí Óêðà¿íè «Ïðî ñóäîóñòð³é Óêðà¿-
íè», â³äïîâ³äíî äî ÿêîãî óòâîðåííÿ ñóä³â, ïðèçíà÷åííÿ ñóää³â íà àäì³í³-
ñòðàòèâí³ ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä º ñêëàäîâèìè ñóäîâîãî óñòðîþ 
(ñòàòòÿ 20). Òîæ ö³ ïèòàííÿ çã³äíî ç Îñíîâíèì Çàêîíîì Óêðà¿íè ìàþòü 
âèð³øóâàòèñÿ âèêëþ÷íî â çàêîíîäàâ÷îìó ïîðÿäêó, ÿêèé º êîíñòèòóö³é-
íî âñòàíîâëåíèì ñïîñîáîì âèçíà÷åííÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè ñóäî-
óñòðîþ.

Íà âðåãóëþâàíí³ ïèòàííÿ ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñà-
äè òà çâ³ëüíåííÿ ç öèõ ïîñàä ñàìå â çàêîíîäàâ÷îìó ïîðÿäêó íàãîëîñèâ Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 16 òðàâíÿ 2007 ðîêó ¹1-ðï/2007 
ó ñïðàâ³ ïðî çâ³ëüíåííÿ ñóää³ ç àäì³í³ñòðàòèâíî¿ ïîñàäè (àáçàö òðåò³é 
ïóíêòó 6 ìîòèâóâàëüíî¿ ÷àñòèíè, ïóíêò 3 ðåçîëþòèâíî¿ ÷àñòèíè).

Çã³äíî ç ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, âèñëîâ-
ëåíîþ ó Ð³øåíí³ â³ä 1 êâ³òíÿ 2008 ðîêó ¹4-ðï/2008 ó ñïðàâ³ ïðî Ðåãëàìåíò 
Âåðõîâíî¿ Ðàäè Óêðà¿íè, ÿêà ïîëÿãàº â òîìó, ùî ïåðåë³ê ïèòàíü, ÿê³ ìà-
þòü ðåãóëþâàòèñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè, ïåðåäáà÷åíèé ñòàòòåþ 92 
Îñíîâíîãî Çàêîíó Óêðà¿íè, ìàº ³ìïåðàòèâíèé õàðàêòåð, à öå îçíà÷àº, ùî 
âñ³ ð³øåííÿ ùîäî íèõ ïîâèíí³ ïðèéìàòèñÿ ó ôîðì³ çàêîíó. Äî íèõ íà-
ëåæàòü, çîêðåìà, ñóäîóñòð³é, ñóäî÷èíñòâî, ñòàòóñ ñóää³â. Ó òàêèé ñïîñ³á 
Êîíñòèòóö³ÿ Óêðà¿íè âñòàíîâèëà, ùî ëèøå Âåðõîâíà Ðàäà Óêðà¿íè ó â³ä-
ïîâ³äíîìó çàêîí³ ìàº ïðàâî âèçíà÷àòè îðãàí³çàö³þ ³ ïîðÿäîê ä³ÿëüíîñò³ 
îðãàí³â çàêîíîäàâ÷î¿, âèêîíàâ÷î¿, ñóäîâî¿ âëàäè òà ñòàòóñ ¿õ ïîñàäîâèõ 
îñ³á (àáçàöè òðåò³é, ÷åòâåðòèé ï³äïóíêòó 4.2 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñ-
òèíè).

Îòæå, âðåãóëüîâóþ÷è ïèòàííÿ ùîäî ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðà-
òèâí³ ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä ïîñòàíîâîþ, à íå çàêîíîì, Âåð-
õîâíà Ðàäà Óêðà¿íè õî÷ ³ ä³ÿëà â ìåæàõ íàäàíèõ ¿é ïîâíîâàæåíü, àëå íå ó 
ñïîñ³á, ÿêèé âèìàãàº Êîíñòèòóö³ÿ Óêðà¿íè, ùî íå â³äïîâ³äàº ïîëîæåííÿì 
÷àñòèíè äðóãî¿ ñòàòò³ 19, ïóíêòó 14 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Îñíîâíîãî 
Çàêîíó Óêðà¿íè.

Íà ï³äñòàâ³ âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 152, 153 Êîí-
ñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 61, 63, 65, 67, 73 Çàêîíó Óêðà¿íè «Ïðî Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêîþ, ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòè-
òóö³éíîþ), Ïîñòàíîâó Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî òèì÷àñîâèé ïîðÿäîê 
ïðèçíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä» 
â³ä 30 òðàâíÿ 2007 ðîêó ¹1098-V.
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2. Ïîñòàíîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî òèì÷àñîâèé ïîðÿäîê ïðè-
çíà÷åííÿ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä» â³ä 
30 òðàâíÿ 2007 ðîêó ¹1098-V, âèçíàíà íåêîíñòèòóö³éíîþ, âòðà÷àº ÷èí-
í³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ.

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû
«Î âðåìåííîì ïîðÿäêå íàçíà÷åíèÿ ñóäåé

íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæäåíèÿ îò ýòèõ äîëæíîñòåé»
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 47 íàðîäíûõ äåïóòàòîâ Óêðàèíû

г.  К и е в Äåëî ¹1-32/2010
25 марта 2010 года
№9-рп/2010

Конституционный Суд Украины в составе судей: Конституционный Суд Украины в составе судей: 

Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ 
Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåê-
ñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëî-
âè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à — äî-
êëàä÷èêà, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà 
Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû 
«Î âðåìåííîì ïîðÿäêå íàçíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå äîëæíîñ-
òè è îñâîáîæäåíèÿ îò ýòèõ äîëæíîñòåé» îò 30 ìàÿ 2007 ãîäà ¹1098-V (Âå-
äîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2007 ã., ¹34, ñò.455) ïî êîíñòèòóöèîí-
íîìó ïðåäñòàâëåíèþ 47 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 47 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè Ïîñòàíîâ-
ëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû «Î âðåìåííîì ïîðÿäêå íàçíà÷åíèÿ ñóäåé 
íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæäåíèÿ îò ýòèõ äîëæíîñòåé».

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ëûëàêà Ä.Ä. è èññëåäîâàâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 47 íàðîäíûõ 
äåïóòàòîâ Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õî-
äàòàéñòâîì ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîí-
ñòèòóöèîííûì) Ïîñòàíîâëåíèå Âåðõîâíîé Ðàäû Óêðàèíû «Î âðåìåííîì 
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ïîðÿäêå íàçíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæ-
äåíèÿ îò ýòèõ äîëæíîñòåé» îò 30 ìàÿ 2007 ãîäà ¹1098-V (äàëåå — Ïîñòà-
íîâëåíèå).

Ïîñòàíîâëåíèåì âðåìåííî, äî çàêîíîäàòåëüíîãî óðåãóëèðîâàíèÿ, ââå-
äåí ïîðÿäîê íàçíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå äîëæíîñòè — ïðåä-
ñåäàòåëÿ ñóäà, çàìåñòèòåëÿ ïðåäñåäàòåëÿ ñóäà (êðîìå Ïðåäñåäàòåëÿ Âåð-
õîâíîãî Ñóäà Óêðàèíû è çàìåñòèòåëåé Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñóäà Óê-
ðàèíû) è îñâîáîæäåíèÿ èõ îò ýòèõ äîëæíîñòåé Âûñøèì ñîâåòîì þñòèöèè 
íà îñíîâàíèè ðåêîìåíäàöèè: Ñîâåòà ñóäåé Óêðàèíû (à îòíîñèòåëüíî ñïå-
öèàëèçèðîâàííûõ ñóäîâ — ñîîòâåòñòâóþùåãî ñîâåòà ñóäåé); Ïðåäñåäàòåëÿ 
Âåðõîâíîãî Ñóäà Óêðàèíû (à îòíîñèòåëüíî ñïåöèàëèçèðîâàííûõ ñóäîâ — 
ïðåäñåäàòåëÿ ñîîòâåòñòâóþùåãî âûñøåãî ñïåöèàëèçèðîâàííîãî ñóäà); 
ñîáðàíèÿ ñóäåé ñîîòâåòñòâóþùèõ ñóäîâ; ÷ëåíà Âûñøåãî ñîâåòà þñòèöèè 
(ïóíêò 1). Â Ïîñòàíîâëåíèè òàêæå ïðåäóñìîòðåíî, ÷òî ïîëíîìî÷èÿ ïðåä-
ñåäàòåëÿ ñóäà, çàìåñòèòåëÿ ïðåäñåäàòåëÿ ñóäà, íàçíà÷åííûõ ïîñëå 16 ìàÿ 
2007 ãîäà ñîãëàñíî ïîëîæåíèÿì ÷àñòè ïÿòîé ñòàòüè 20 Çàêîíà Óêðàèíû 
«Î ñóäîóñòðîéñòâå Óêðàèíû», ïðèçíàííûì íåêîíñòèòóöèîííûìè Ðåøå-
íèåì Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 16 ìàÿ 2007 ãîäà ¹1-ðï/2007, 
ïîäëåæàò ïîäòâåðæäåíèþ â ïîðÿäêå, óñòàíîâëåííîì ïóíêòîì 1 Ïîñòàíîâ-
ëåíèÿ (ïóíêò 2).

Ïî ìíåíèþ íàðîäíûõ äåïóòàòîâ Óêðàèíû, óñòàíîâëåíèå Âåðõîâíîé 
Ðàäîé Óêðàèíû ïîðÿäêà íàçíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå äîëæ-
íîñòè è îñâîáîæäåíèÿ îò ýòèõ äîëæíîñòåé ïîñòàíîâëåíèåì, à íå çàêîíîì 
Óêðàèíû, íå ñîîòâåòñòâóåò ïîëîæåíèÿì ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè âòî-
ðîé ñòàòüè 19, ïóíêòà 14 ÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè ïåðâîé ñòàòüè 131 
Êîíñòèòóöèè Óêðàèíû. Àâòîðû õîäàòàéñòâà òàêæå ñ÷èòàþò, ÷òî Ïîñòà-
íîâëåíèå ïðèíÿòî âîïðåêè ðåøåíèÿì Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû îò 16 ìàÿ 2007 ãîäà ¹1-ðï/2007 ïî äåëó îá îñâîáîæäåíèè ñóäüè îò 
àäìèíèñòðàòèâíîé äîëæíîñòè, â êîòîðîì Âåðõîâíîé Ðàäå Óêðàèíû ðå-
êîìåíäîâàíî áåçîòëàãàòåëüíî â çàêîíîäàòåëüíîì ïîðÿäêå óðåãóëèðîâàòü 
âîïðîñ î íàçíà÷åíèè ñóäüè íà äîëæíîñòü ïðåäñåäàòåëÿ ñóäà, çàìåñòèòåëÿ 
ïðåäñåäàòåëÿ ñóäà è îñâîáîæäåíèè åãî îò ýòîé äîëæíîñòè, è îò 22 äåêàáðÿ 
2009 ãîäà ¹34-ðï/2009 ïî äåëó î íàçíà÷åíèè ñóäåé íà àäìèíèñòðàòèâíûå 
äîëæíîñòè, â êîòîðîì Âåðõîâíóþ Ðàäó Óêðàèíû îáÿçàëè áåçîòëàãàòåëüíî 
èñïîëíèòü Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 16 ìàÿ 2007 ãîäà 
¹1-ðï/2007 â óêàçàííîé ÷àñòè.

Íàðîäíûå äåïóòàòû Óêðàèíû ïîä÷åðêèâàþò, ÷òî, íàäåëèâ Ïîñòàíîâ-
ëåíèåì Âûñøèé ñîâåò þñòèöèè ïðàâîì íàçíà÷àòü ñóäåé íà àäìèíèñòðà-
òèâíûå äîëæíîñòè è îñâîáîæäàòü èõ îò ýòèõ äîëæíîñòåé, Âåðõîâíàÿ Ðàäà 
Óêðàèíû ïðåäîñòàâèëà åìó äîïîëíèòåëüíûå, íå ïðåäóñìîòðåííûå ñòàòü-
åé 131 Êîíñòèòóöèè Óêðàèíû ïîëíîìî÷èÿ.

2. Ðåøàÿ ïîäíÿòûé â êîíñòèòóöèîííîì ïðåäñòàâëåíèè âîïðîñ, Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

Óêðàèíà ÿâëÿåòñÿ ïðàâîâûì ãîñóäàðñòâîì, â êîòîðîì ïðèçíàåòñÿ è 
äåéñòâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà (ñòàòüÿ 1, ÷àñòü ïåðâàÿ ñòàòüè 8 
Êîíñòèòóöèè Óêðàèíû).
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Îñíîâíîé Çàêîí Óêðàèíû ïðåäóñìàòðèâàåò ïðèíöèïû ðàçäåëåíèÿ ãî-
ñóäàðñòâåííîé âëàñòè íà çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ, ñóäåáíóþ è 
óêàçûâàåò íà ïðåäåëû ïîëíîìî÷èé îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, îñíî-
âàíèÿ è ñïîñîáû èõ äåÿòåëüíîñòè (ñòàòüÿ 6, ÷àñòü âòîðàÿ ñòàòüè 19).

Âîïðîñû ñóäîóñòðîéñòâà, ñóäîïðîèçâîäñòâà, ñòàòóñà ñóäåé â ñîîòâåòñ-
òâèè ñ Êîíñòèòóöèåé Óêðàèíû äîëæíû îïðåäåëÿòüñÿ èñêëþ÷èòåëüíî çà-
êîíàìè Óêðàèíû; ïðèíÿòèå çàêîíîâ îòíîñèòñÿ ê ïîëíîìî÷èÿì Âåðõîâ-
íîé Ðàäû Óêðàèíû êàê åäèíñòâåííîãî îðãàíà çàêîíîäàòåëüíîé âëàñòè â 
Óêðàèíå (ñòàòüÿ 75, ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 85, ïóíêò 14 ÷àñòè ïåðâîé 
ñòàòüè 92). Ïîýòîìó ðåøåíèå óêàçàííûõ âîïðîñîâ òàêæå ÿâëÿåòñÿ ïîëíî-
ìî÷èÿìè ýòîãî îðãàíà.

Ïðåäîñòàâèâ Âåðõîâíîé Ðàäå Óêðàèíû äàííûå ïîëíîìî÷èÿ, Îñíîâ-
íîé Çàêîí Óêðàèíû îáÿçûâàåò åå äåéñòâîâàòü íå òîëüêî â èõ ïðåäåëàõ, à è 
ïðåäóñìîòðåííûì Êîíñòèòóöèåé Óêðàèíû ñïîñîáîì, òî åñòü îïðåäåëÿòü 
ñóäîóñòðîéñòâî, ñóäîïðîèçâîäñòâî, ñòàòóñ ñóäåé èñêëþ÷èòåëüíî ïóòåì 
ïðèíÿòèÿ çàêîíîâ.

Âî èñïîëíåíèå ïóíêòà 14 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàè-
íû Âåðõîâíàÿ Ðàäà Óêðàèíû ïðèíÿëà Çàêîí Óêðàèíû «Î ñóäîóñòðîéñòâå 
Óêðàèíû», â ñîîòâåòñòâèè ñ êîòîðûì îáðàçîâàíèå ñóäîâ, íàçíà÷åíèå ñóäåé 
íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæäåíèå îò ýòèõ äîëæíîñòåé ÿâ-
ëÿåòñÿ ñîñòàâíûìè ñóäåáíîãî óñòðîéñòâà (ñòàòüÿ 20). Ñëåäîâàòåëüíî, ýòè 
âîïðîñû ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû äîëæíû ðåøàòüñÿ èñêëþ-
÷èòåëüíî â çàêîíîäàòåëüíîì ïîðÿäêå, êîòîðûé ÿâëÿåòñÿ êîíñòèòóöèîííî 
óñòàíîâëåííûì ñïîñîáîì îïðåäåëåíèÿ Âåðõîâíîé Ðàäîé Óêðàèíû ñóäî-
óñòðîéñòâà.

Íà óðåãóëèðîâàíèè âîïðîñà íàçíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå 
äîëæíîñòè è îñâîáîæäåíèÿ îò ýòèõ äîëæíîñòåé èìåííî â çàêîíîäàòåëü-
íîì ïîðÿäêå àêöåíòèðîâàë Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè 
îò 16 ìàÿ 2007 ãîäà ¹1-ðï/2007 ïî äåëó îá îñâîáîæäåíèè ñóäüè îò àäìè-
íèñòðàòèâíîé äîëæíîñòè (àáçàö òðåòèé ïóíêòà 6 ìîòèâèðîâî÷íîé ÷àñòè, 
ïóíêò 3 ðåçîëþòèâíîé ÷àñòè).

Â ñîîòâåòñòâèè ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû, âûñêàçàííîé â Ðåøåíèè îò 1 àïðåëÿ 2008 ãîäà ¹4-ðï/2008 ïî äåëó 
î Ðåãëàìåíòå Âåðõîâíîé Ðàäû Óêðàèíû, êîòîðàÿ çàêëþ÷àåòñÿ â òîì, ÷òî 
ïåðå÷åíü âîïðîñîâ, êîòîðûå äîëæíû ðåãóëèðîâàòüñÿ èñêëþ÷èòåëüíî çà-
êîíàìè Óêðàèíû, ïðåäóñìîòðåííûé ñòàòüåé 92 Îñíîâíîãî Çàêîíà Óêðàè-
íû, íîñèò èìïåðàòèâíûé õàðàêòåð, à ýòî çíà÷èò, ÷òî âñå ðåøåíèÿ îòíîñè-
òåëüíî èõ äîëæíû ïðèíèìàòüñÿ â ôîðìå çàêîíà. Ê íèì îòíîñÿòñÿ, â ÷àñ-
òíîñòè, ñóäîóñòðîéñòâî, ñóäîïðîèçâîäñòâî, ñòàòóñ ñóäåé. Òàêèì îáðàçîì 
Êîíñòèòóöèÿ Óêðàèíû óñòàíîâèëà, ÷òî òîëüêî Âåðõîâíàÿ Ðàäà Óêðàèíû â 
ñîîòâåòñòâóþùåì çàêîíå èìååò ïðàâî îïðåäåëÿòü îðãàíèçàöèþ è ïîðÿäîê 
äåÿòåëüíîñòè îðãàíîâ çàêîíîäàòåëüíîé, èñïîëíèòåëüíîé, ñóäåáíîé âëàñ-
òè è ñòàòóñ èõ äîëæíîñòíûõ ëèö (àáçàöû òðåòèé, ÷åòâåðòûé ïîäïóíêòà 4.2 
ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

Ñëåäîâàòåëüíî, ðåãóëèðóÿ âîïðîñ î íàçíà÷åíèè ñóäåé íà àäìèíèñòðà-
òèâíûå äîëæíîñòè è îñâîáîæäåíèè îò ýòèõ äîëæíîñòåé ïîñòàíîâëåíèåì, 
à íå çàêîíîì, Âåðõîâíàÿ Ðàäà Óêðàèíû õîòÿ è äåéñòâîâàëà â ïðåäåëàõ ïðå-
äîñòàâëåííûõ åé ïîëíîìî÷èé, íî íå ñïîñîáîì, êîòîðûé òðåáóåò Êîíñòè-
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òóöèÿ Óêðàèíû, ÷òî íå ñîîòâåòñòâóåò ïîëîæåíèÿì ÷àñòè âòîðîé ñòàòüè 19, 
ïóíêòà 14 ÷àñòè ïåðâîé ñòàòüè 92 Îñíîâíîãî Çàêîíà Óêðàèíû.

Íà îñíîâàíèè èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 152, 153 
Êîíñòèòóöèè Óêðàèíû, ñòàòüÿìè 51, 61, 63, 65, 67, 73 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûì) Ïîñòàíîâëåíèå Âåðõîâíîé Ðàäû Óêðàèíû «Î âðåìåííîì ïî-
ðÿäêå íàçíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæäåíèÿ 
îò ýòèõ äîëæíîñòåé» îò 30 ìàÿ 2007 ãîäà ¹1098-V.

2. Ïîñòàíîâëåíèå Âåðõîâíîé Ðàäû Óêðàèíû «Î âðåìåííîì ïîðÿäêå íà-
çíà÷åíèÿ ñóäåé íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæäåíèÿ îò ýòèõ 
äîëæíîñòåé» îò 30 ìàÿ 2007 ãîäà ¹1098-V, ïðèçíàííîå íåêîíñòèòóöèîí-
íûì, óòðà÷èâàåò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû 
íàñòîÿùåãî Ðåøåíèÿ.

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.9-rp/2010 
dated March 25, 2010 in the case upon the constitutional petition of 47 People’s Deputies 
of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) 
of the Resolution of the Verkhovna Rada of Ukraine «On temporary appointment and 
discharge of judges to and from administrative offices»

Subject of the right to constitutional petition — 47 People’s Deputies of 
Ukraine — applied to the Constitutional Court to recognise the Resolution of 
the Verkhovna Rada of Ukraine No.1098-V dated May 30, 2007 «On temporary 
appointment and discharge of judges to and from administrative offices» (hereinafter 
referred to as «the Resolution») as non-conforming with the Constitution of Ukraine 
(unconstitutional).

Until the legislative regulation is established the Resolution sets forth the 
order of appointment and discharge of judges to and from administrative offices 
of the court’s chairman and deputy chairman (except Chairman of the Supreme 
Court of Ukraine and Deputy Chairmen of the Supreme Court of Ukraine) by 
the High Council of Justice based on the recommendation of: the Council of 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

191

Judges of Ukraine (as for the specialised courts — the relevant council of judges); 
Chairman of the Supreme Court of Ukraine (as for the specialised courts — 
chairman of the relevant high specialised court); assembly of judges of the relevant 
courts; member of the High Council of Justice (item 1). The Regulation also 
provides that chairman of the court, deputy chairman of the court appointed after 
May 16, 2007 in accordance with the provisions of Article 20.5 of the Law «On the 
Judiciary of Ukraine» that were recognised unconstitutional by the Decision 
of the Constitutional Court of Ukraine No.1-rp/2007 dated May 16, 2007 are 
subject to confirmation as stipulated by item 1 of the Regulation (item 2).

Ukraine is a law-based state, in which the principle of the rule of law is recognised 
and effective (Articles 1, 8.1 of the Constitution).

The Constitution of Ukraine prescribes that state power in Ukraine is exercised 
on the principles of its division into legislative, executive and judicial and determines 
the limits of authority, grounds and means of activities of state bodies (Articles 6, 
19.2).

According to the Constitution of Ukraine, matters of the judicial system, 
judicial proceedings and the status of judges shall be determined by the laws of 
Ukraine exclusively. The sole body of legislative power in Ukraine is the Verkhovna 
Rada and its authorities include adoption of laws (Articles 75, 85.1.3, 92.1.14). 
Hence, resolution of the above-mentioned issues also belongs to the authority of 
the Verkhovna Rada. 

In authorising the Verkhovna Rada with such authorities, the Fundamental Law 
obliged it to act not only within its limits but also in the manner prescribed by the 
Constitution, i.e. to determine the judicial system, judicial proceedings and the 
status of judges by adopting laws only.

Pursuant to Article 92.1.14 of the Constitution of Ukraine, the Verkhovna 
Rada of Ukraine adopted the Law «On the Judiciary of Ukraine» according to 
which creation of courts and appointment and discharge of judges to and from 
administrative offices are the components of the judicial system (Article 20). 
Therefore, according to the Fundamental Law, these matters should be resolved 
in a legislative way exclusively which is the constitutionally prescribed way of 
determination of the judicial system by the Verkhovna Rada of Ukraine.

In its Decision No.1-rp/2007 dated May 16, 2007 in the case on appointment 
and discharge of judges to and from administrative offices (paragraph 3 item 6 
of the motivation part, item 3 of the resolution part) the Constitutional Court 
emphasised the necessity to regulate the appointment and dismissal of judges to 
and from administrative offices in the legislative way precisely).

Legal reasoning of the Constitutional Court in its Decision No.4-rp/2008 
dated April 1, 2008 in the case on the Rules of Procedure of the Verkhovna Rada 
of Ukraine which states that the list of issues that are to be regulated by laws 
exclusively (prescribed in Article 92 of the Fundamental Law) is mandatory, i.e. all 
decisions related to them should be approved in the form of the law. In particular, 
these issues include the judicial system, judicial proceedings and the status of judges. 
In this way the Constitution prescribes that the Verkhovna Rada exclusively is in 
position to lay down the organisation and the procedure for operation of bodies of 
legislative, executive and judicial power and the status of the officials (paragraphs 3 
and 4 item 4.2 of the motivation part).
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Thereby, having regulated the issue on appointment and discharge of judges 
to and from administrative offices by the resolution, and not by the law, the 
Verkhovna Rada of Ukraine acted within its authority but not in the manner 
prescribed by the Constitution that does not conform with Articles 19.2 and 92.1.14 
of the Fundamental Law.

Thus, the Constitutional Court of Ukraine held:
1. To recognise the Resolution of the Verkhovna Rada of Ukraine No.1098-V 

dated May 30, 2007 «On temporary appointment and discharge of judges to and 
from administrative offices» as such that does not conform with the Constitution 
of Ukraine (unconstitutional).

2. The Resolution of the Verkhovna Rada of Ukraine No.1098-V dated 
May 30, 2007 «On temporary appointment and discharge of judges to and from 
administrative offices», recognised unconstitutional, loses its effect on the day of 
adoption of this Decision by the Constitutional Court.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè 
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü

÷àñòèíè ïåðøî¿ ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè,
ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëüíîãî êîäåêñó Óêðà¿íè,

ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåêñó
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè

м.  К и ї в Ñïðàâà ¹1-6/2010 
1 квітня 2010 року
№10-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî 
Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëî-
äèìèðà Ìèõàéëîâè÷à — äîïîâ³äà÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà 
Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

çà ó÷àñòþ ïðåäñòàâíèê³â ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ 
Ãîí÷àð Ëþáîâ³ ßðîñëàâ³âíè, Äåì÷åíêà Âàäèìà Êîñòÿíòèíîâè÷à, Õàíîâî¿ 
Ðà¿ñè Ôåäîð³âíè, ïðåäñòàâíèêà Âåðõîâíî¿ Ðàäè Óêðà¿íè Â³ëàìîâî¿ Íàòà-
ë³¿ Îëåêñàíäð³âíè, ïðåäñòàâíèêà Âåðõîâíîãî Ñóäó Óêðà¿íè Êîíñòàíòîãî 
Îëåêñàíäðà Âîëîäèìèðîâè÷à, ïðåäñòàâíèêà Âèùîãî ãîñïîäàðñüêîãî ñóäó 
Óêðà¿íè Áîíäàðåíêà ²ãîðÿ ²âàíîâè÷à

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè ùîäî îô³ö³éíîãî òëóìà÷åííÿ 
ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè, ïóíêò³â «à», «á», 
«â», «ã» ñòàòò³ 12 Çåìåëüíîãî êîäåêñó Óêðà¿íè (äàë³ — Çåìåëüíèé êîäåêñ), 
ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà 
Óêðà¿íè (äàë³ — Êîäåêñ).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòÿìè 39, 41 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàííÿ Âèùî-
ãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ÷àñòèíè ïåðøî¿ ñòàòò³ 93 
Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º ïðàêòè÷íà íåîá-
õ³äí³ñòü â îô³ö³éí³é ³íòåðïðåòàö³¿ â³äïîâ³äíèõ ïîëîæåíü ÷àñòèíè ïåðøî¿ 
ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè, ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëü-
íîãî êîäåêñó, ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåêñó. 
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Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Êàìïà Â.Ì., ïîÿñíåííÿ Ãîí÷àð Ë.ß., 
Äåì÷åíêà Â.Ê., Õàíîâî¿ Ð.Ô., Â³ëàìîâî¿ Í.Î., Êîíñòàíòîãî Î.Â., Áîíäà-
ðåíêà ².². òà äîñë³äèâøè ìàòåð³àëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Âèùèé àäì³í³ñòðàòèâíèé 
ñóä Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì 
äàòè îô³ö³éíå òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 143 Êîíñòèòó-
ö³¿ Óêðà¿íè, ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëüíîãî êîäåêñó òà ïóíê-
òó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåêñó â àñïåêò³ òàêèõ ïèòàíü:

— ÷è âáà÷àºòüñÿ ç³ ñë³â «âèð³øóþòü ³íø³ ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ, 
â³äíåñåí³ çàêîíîì äî ¿õíüî¿ êîìïåòåíö³¿», âèêëàäåíèõ ó ÷àñòèí³ ïåðø³é 
ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè, ùî îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ º 
ñóá’ºêòàìè âëàäíèõ ïîâíîâàæåíü ïðè âèð³øåíí³ ³íøèõ ïèòàíü ì³ñöåâîãî 
çíà÷åííÿ, çîêðåìà, â ïðîöåñ³ ðåàë³çàö³¿ ñâî¿õ ïîâíîâàæåíü ó ñôåð³ çåìåëü-
íèõ â³äíîñèí;

— ÷è âèïëèâàº ç ïîëîæåíü ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëüíî-
ãî êîäåêñó, ùî îðãàí ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïðè âèð³øåíí³ çàçíà÷åíèõ 
ó öèõ ïóíêòàõ ïèòàíü âèñòóïàº ÿê ñóá’ºêò âëàäíèõ ïîâíîâàæåíü;

— ÷è íàëåæèòü äî êîìïåòåíö³¿ àäì³í³ñòðàòèâíèõ ñóä³â ç îãëÿäó íà 
ïóíêò 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåêñó ðîçãëÿä ñïîð³â ïðî âèçíàííÿ íå-
ä³éñíèìè ð³øåíü (ä³é, áåçä³ÿëüíîñò³) îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
ÿêèìè ïîðóøóþòüñÿ ïðàâà ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ó ñôåð³ ðåãóëþâàí-
íÿ çåìåëüíèõ â³äíîñèí.

Ïðàêòè÷íó íåîáõ³äí³ñòü â îô³ö³éíîìó òëóìà÷åíí³ âêàçàíèõ ïîëîæåíü 
ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ïîÿñíþº ïîòðåáîþ âèçíà÷èòè íà 
îñíîâ³ çàêîíîäàâñòâà êîìïåòåíö³þ àäì³í³ñòðàòèâíèõ ñóä³â ùîäî ñóäîâîãî 
çàõèñòó ïðàâ, ñâîáîä òà çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ îñ³á, ïðàâ òà çàêîííèõ 
³íòåðåñ³â þðèäè÷íèõ îñ³á ó ñôåð³ ïóáë³÷íî-ïðàâîâèõ â³äíîñèí â³ä ïîðó-
øåíü ç áîêó îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
¿õ ïîñàäîâèõ ³ ñëóæáîâèõ îñ³á, ³íøèõ ñóá’ºêò³â ïðè çä³éñíåíí³ íèìè âëàä-
íèõ óïðàâë³íñüêèõ ôóíêö³é. Òàêà ïîòðåáà âèíèêëà ó çâ’ÿçêó ç òèì, ùî, íà 
äóìêó àâòîðà êëîïîòàííÿ, «Âåðõîâíèé Ñóä Óêðà¿íè ó ñâî¿õ ð³øåííÿõ âè-
ñëîâëþâàâ ïðîòèëåæí³ ïî ñóò³ ïðàâîâ³ ïîçèö³¿ ùîäî àíàëîã³÷íèõ ñï³ðíèõ 
ïèòàíü».

2. Ñâî¿ ïîçèö³¿ ùîäî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâèëè Ïðå-
çèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Êîì³òåò Âåðõîâíî¿ Ðàäè 
Óêðà¿íè ç ïèòàíü äåðæàâíîãî áóä³âíèöòâà òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
Ì³í³ñòåðñòâî þñòèö³¿ Óêðà¿íè, Ôîíä ñïðèÿííÿ ì³ñöåâîìó ñàìîâðÿäóâàí-
íþ Óêðà¿íè, Âåðõîâíèé Ñóä Óêðà¿íè, Âèùèé ãîñïîäàðñüêèé ñóä Óêðà¿íè, 
Äí³ïðîïåòðîâñüêèé àïåëÿö³éíèé àäì³í³ñòðàòèâíèé ñóä, Õàðê³âñüêèé àïå-
ëÿö³éíèé àäì³í³ñòðàòèâíèé ñóä, Â³ííèöüêèé îêðóæíèé àäì³í³ñòðàòèâíèé 
ñóä, Ñóìñüêèé îêðóæíèé àäì³í³ñòðàòèâíèé ñóä, Öåíòð ïîë³òèêî-ïðàâîâèõ 
ðåôîðì, ²íñòèòóò äåðæàâè ³ ïðàâà ³ì. Â.Ì. Êîðåöüêîãî Íàö³îíàëüíî¿ àêàäå-
ì³¿ íàóê Óêðà¿íè, Íàóêîâî-äîñë³äíèé ³íñòèòóò ïðèâàòíîãî ïðàâà ³ ï³äïðèºì-
íèöòâà Àêàäåì³¿ ïðàâîâèõ íàóê Óêðà¿íè, Äîíåöüêèé íàö³îíàëüíèé óí³âåð-
ñèòåò, Àêàäåì³ÿ ñóää³â Óêðà¿íè, Êè¿âñüêèé íàö³îíàëüíèé óí³âåðñèòåò ³ìåí³ 
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Òàðàñà Øåâ÷åíêà, Íàö³îíàëüíà þðèäè÷íà àêàäåì³ÿ Óêðà¿íè ³ìåí³ ßðîñëàâà 
Ìóäðîãî, Îäåñüêà íàö³îíàëüíà þðèäè÷íà àêàäåì³ÿ.

3. Âèð³øóþ÷è ïèòàííÿ, ïîðóøåí³ ó êîíñòèòóö³éíîìó ïîäàíí³, Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º äåìîêðàòè÷íîþ, ïðàâîâîþ äåðæàâîþ, â ÿê³é âèçíàºòüñÿ ³ 
ãàðàíòóºòüñÿ ì³ñöåâå ñàìîâðÿäóâàííÿ, ùî º ïðàâîì òåðèòîð³àëüíî¿ ãðîìà-
äè — æèòåë³â ñåëà ÷è äîáðîâ³ëüíîãî îá’ºäíàííÿ ó ñ³ëüñüêó ãðîìàäó æèòåë³â 
ê³ëüêîõ ñ³ë, ñåëèùà òà ì³ñòà — ñàìîñò³éíî âèð³øóâàòè ïèòàííÿ ì³ñöåâîãî 
çíà÷åííÿ â ìåæàõ Êîíñòèòóö³¿ ³ çàêîí³â Óêðà¿íè (ñòàòò³ 1, 7, ÷àñòèíà ïåðøà 
ñòàòò³ 140 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Òåðèòîð³àëüíà ãðîìàäà çä³éñíþº ì³ñöåâå ñàìîâðÿäóâàííÿ â ïîðÿäêó, 
âñòàíîâëåíîìó çàêîíîì, áåçïîñåðåäíüî àáî ÷åðåç îðãàíè ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ: ñ³ëüñüê³, ñåëèùí³, ì³ñüê³ ðàäè òà ¿õ âèêîíàâ÷³ îðãàíè; îðãàíè 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ â ìåæàõ ïîâíîâàæåíü, âèçíà÷åíèõ çàêîíîì, 
ïðèéìàþòü ð³øåííÿ, ÿê³ º îáîâ’ÿçêîâèìè äî âèêîíàííÿ íà â³äïîâ³äí³é 
òåðèòîð³¿ (÷àñòèíà òðåòÿ ñòàòò³ 140, ÷àñòèíà ïåðøà ñòàòò³ 144 Îñíîâíîãî 
Çàêîíó Óêðà¿íè). Àêòè îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ¿õ ïîñàäîâèõ 
îñ³á ç ìîòèâ³â íåâ³äïîâ³äíîñò³ Êîíñòèòóö³¿ àáî çàêîíàì Óêðà¿íè âèçíà-
þòüñÿ íåçàêîííèìè â ñóäîâîìó ïîðÿäêó (÷àñòèíà äåñÿòà ñòàòò³ 59 Çàêîíó 
Óêðà¿ íè «Ïðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³»).

3.2. Â³äïîâ³äíî äî ÷àñòèíè ïåðøî¿ ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè òå-
ðèòîð³àëüí³ ãðîìàäè ñåëà, ñåëèùà, ì³ñòà áåçïîñåðåäíüî àáî ÷åðåç óòâîðåí³ 
íèìè îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ âèð³øóþòü, êð³ì ïåðåäáà÷åíèõ â 
Îñíîâíîìó Çàêîí³ Óêðà¿íè, é ³íø³ ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ, â³äíåñåí³ 
çàêîíîì äî ¿õíüî¿ êîìïåòåíö³¿.

Çà ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ïðåäìåòàìè â³-
äàííÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ º íå áóäü-ÿê³ ïèòàííÿ ñóñï³ëüíîãî æèò-
òÿ, à ïèòàííÿ ñàìå ì³ñöåâîãî çíà÷åííÿ. Ïåðåë³ê òàêèõ ïèòàíü âèçíà÷åíî 
ó Êîíñòèòóö³¿ Óêðà¿íè òà Çàêîí³ Óêðà¿íè «Ïðî ì³ñöåâå ñàìîâðÿäóâàííÿ â 
Óêðà¿í³» (àáçàö äðóãèé ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 26 áå-
ðåçíÿ 2002 ðîêó ¹6-ðï/2002). Çîêðåìà, çã³äíî ç öèì çàêîíîì äî ïèòàíü 
ì³ñöåâîãî çíà÷åííÿ íàëåæèòü ðåãóëþâàííÿ ñ³ëüñüêèìè, ñåëèùíèìè, ì³ñü-
êèìè ðàäàìè çåìåëüíèõ â³äíîñèí â³äïîâ³äíî äî çàêîíó (ïóíêò 34 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 26).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ñèñòåìíèé àíàë³ç ïîëîæåíü 
Çàêîíó Óêðà¿íè «Ïðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³» (÷àñòèíè ïåð-
øî¿ ñòàòò³ 10, ñòàòåé 16, 17, 18, 25, 26 òà ³íøèõ) ñâ³ä÷èòü, ùî îðãàíè ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ ïðè âèð³øåíí³ ïèòàíü ì³ñöåâîãî çíà÷åííÿ, â³äíå-
ñåíèõ Êîíñòèòóö³ºþ Óêðà¿íè òà çàêîíàìè Óêðà¿íè äî ¿õíüî¿ êîìïåòåíö³¿, 
º ñóá’ºêòàìè âëàäíèõ ïîâíîâàæåíü, ÿê³ âèêîíóþòü âëàäí³ óïðàâë³íñüê³ 
ôóíêö³¿, çîêðåìà íîðìîòâîð÷ó, êîîðäèíàö³éíó, äîçâ³ëüíó, ðåºñòðàö³éíó, 
ðîçïîðÿä÷ó. ßê ñóá’ºêòè âëàäíèõ ïîâíîâàæåíü îðãàíè ì³ñöåâîãî ñàìîâðÿ-
äóâàííÿ âèð³øóþòü â ìåæàõ çàêîíó ïèòàííÿ â ãàëóç³ çåìåëüíèõ â³äíîñèí.

Îòæå, ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè «âè-
ð³øóþòü ³íø³ ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ, â³äíåñåí³ çàêîíîì äî ¿õíüî¿ 
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êîìïåòåíö³¿» ñòîñóºòüñÿ âèð³øåííÿ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
ÿê ñóá’ºêòàìè âëàäíèõ ïîâíîâàæåíü ïèòàíü, âèçíà÷åíèõ çàêîíàìè, çîêðå-
ìà, ó ãàëóç³ çåìåëüíèõ â³äíîñèí. 

4. Â³äïîâ³äíî äî ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëüíîãî êîäåê-
ñó äî ïîâíîâàæåíü ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ðàä íàëåæèòü ðîçïî-
ðÿäæåííÿ çåìëÿìè òåðèòîð³àëüíèõ ãðîìàä, ïåðåäà÷à çåìåëüíèõ ä³ëÿíîê 
êîìóíàëüíî¿ âëàñíîñò³ ó âëàñí³ñòü ãðîìàäÿí òà þðèäè÷íèõ îñ³á, íàäàííÿ 
çåìåëüíèõ ä³ëÿíîê ó êîðèñòóâàííÿ ³ç çåìåëü êîìóíàëüíî¿ âëàñíîñò³, âèëó-
÷åííÿ çåìåëüíèõ ä³ëÿíîê ³ç çåìåëü êîìóíàëüíî¿ âëàñíîñò³. 

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ö³ ïîâíîâàæåííÿ îõîïëþ-
þòüñÿ çàçíà÷åíèì ó ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè ïîíÿòòÿì «³íø³ ïèòàí-
íÿ ì³ñöåâîãî çíà÷åííÿ», à òîìó ïðè ¿õ çä³éñíåíí³ ñ³ëüñüê³, ñåëèùí³, ì³ñüê³ 
ðàäè âèñòóïàþòü ÿê ñóá’ºêòè âëàäíèõ ïîâíîâàæåíü, ÿê³ ðåàë³çóþòü ðîçïî-
ðÿä÷³ òà ³íø³ ôóíêö³¿.

5. Çà Êîíñòèòóö³ºþ ³ çàêîíàìè Óêðà¿íè ïóáë³÷íî-ïðàâîâ³ ñïîðè â Óêðà¿-
í³ ðîçãëÿäàþòü ³ âèð³øóþòü Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, ñóäè çàãàëüíî¿ 
þðèñäèêö³¿ â ïîðÿäêó êðèì³íàëüíîãî òà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà 
(ñòàòò³ 13, 15 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», ñòàò-
òÿ 17 Êîäåêñó). 

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî âèð³øåííÿ çåìåëüíèõ ñïî-
ð³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ç îðãàíîì ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÿê 
ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü ùîäî îñêàðæåííÿ éîãî ð³øåíü (íîð-
ìàòèâíî-ïðàâîâèõ àêò³â ÷è ïðàâîâèõ àêò³â ³íäèâ³äóàëüíî¿ ä³¿), ä³é ÷è áåç-
ä³ÿëüíîñò³ íàëåæèòü äî þðèñäèêö³¿ àäì³í³ñòðàòèâíèõ ñóä³â, êð³ì ïóáë³÷íî-
ïðàâîâèõ ñïîð³â, äëÿ ÿêèõ çàêîíîì âñòàíîâëåíèé ³íøèé ïîðÿäîê ñóäîâîãî 
âèð³øåííÿ (÷àñòèíà äðóãà ñòàòò³ 4, ïóíêò 1 ÷àñòèíè ïåðøî¿, ÷àñòèíà äðóãà 
ñòàòò³ 17 Êîäåêñó).

Âðàõîâóþ÷è íàâåäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòóö³¿ 
Óêðà¿íè, ñòàòòÿìè 51, 63, 67, 69, 93, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³é-
íèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî ïîäàííÿ:
— ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàòò³ 143 Êîíñòèòóö³¿ Óêðà¿íè, çã³äíî ç 

ÿêèìè òåðèòîð³àëüí³ ãðîìàäè ñåëà, ñåëèùà, ì³ñòà áåçïîñåðåäíüî àáî ÷åðåç 
óòâîðåí³ íèìè îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ «âèð³øóþòü ³íø³ ïèòàí-
íÿ ì³ñöåâîãî çíà÷åííÿ, â³äíåñåí³ çàêîíîì äî ¿õíüî¿ êîìïåòåíö³¿», ñë³ä ðî-
çóì³òè òàê, ùî ïðè âèð³øåíí³ öèõ ïèòàíü îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ ä³þòü ÿê ñóá’ºêòè âëàäíèõ ïîâíîâàæåíü;

— ïîëîæåííÿ ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëüíîãî êîäåêñó 
Óêðà¿íè ó ÷àñòèí³ ïîâíîâàæåíü ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ðàä â³äïî-
â³äíî äî öüîãî êîäåêñó âèð³øóâàòè ïèòàííÿ ðîçïîðÿäæåííÿ çåìëÿìè òå-
ðèòîð³àëüíèõ ãðîìàä, ïåðåäà÷³ çåìåëüíèõ ä³ëÿíîê êîìóíàëüíî¿ âëàñíîñò³ 
ó âëàñí³ñòü ãðîìàäÿí òà þðèäè÷íèõ îñ³á, íàäàííÿ çåìåëüíèõ ä³ëÿíîê ó êî-
ðèñòóâàííÿ ³ç çåìåëü êîìóíàëüíî¿ âëàñíîñò³, âèëó÷åííÿ çåìåëüíèõ ä³ëÿ-
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íîê ³ç çåìåëü êîìóíàëüíî¿ âëàñíîñò³ òðåáà ðîçóì³òè òàê, ùî ïðè âèð³øåíí³ 
òàêèõ ïèòàíü ö³ ðàäè ä³þòü ÿê ñóá’ºêòè âëàäíèõ ïîâíîâàæåíü;

— ïîëîæåííÿ ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåêñó àäì³í³ñòðà-
òèâíîãî ñóäî÷èíñòâà Óêðà¿íè ñòîñîâíî ïîøèðåííÿ êîìïåòåíö³¿ àäì³í³-
ñòðàòèâíèõ ñóä³â íà «ñïîðè ô³çè÷íèõ ÷è þðèäè÷íèõ îñ³á ³ç ñóá’ºêòîì âëàä-
íèõ ïîâíîâàæåíü ùîäî îñêàðæåííÿ éîãî ð³øåíü (íîðìàòèâíî-ïðàâîâèõ 
àêò³â ÷è ïðàâîâèõ àêò³â ³íäèâ³äóàëüíî¿ ä³¿), ä³é ÷è áåçä³ÿëüíîñò³» ñë³ä ðîçó-
ì³òè òàê, ùî äî ïóáë³÷íî-ïðàâîâèõ ñïîð³â, íà ÿê³ ïîøèðþºòüñÿ þðèñäèê-
ö³ÿ àäì³ í³ñòðàòèâíèõ ñóä³â, íàëåæàòü ³ çåìåëüí³ ñïîðè ô³çè÷íèõ ÷è þðè-
äè÷íèõ îñ³á ç îðãàíîì ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÿê ñóá’ºêòîì âëàäíèõ 
ïîâíî âàæåíü, ïîâ’ÿçàí³ ç îñêàðæåííÿì éîãî ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³. 

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé
÷àñòè ïåðâîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû,

ïóíêòîâ «à», «á», «â», «ã» ñòàòüè 12 Çåìåëüíîãî êîäåêñà Óêðàèíû,
ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 17 Êîäåêñà

àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ

Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàèíû

г.  К и е в Äåëî ¹1-6/2010 
1 апреля 2010 года
№10-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëü-
åâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåò-
ðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à — äîêëàä÷èêà, Êîëîñà Ìèõàèëà 
Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâà-
íîâè÷à,

ñ ó÷àñòèåì ïðåäñòàâèòåëåé ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåä-
ñòàâëåíèå Ãîí÷àð Ëþáîâè ßðîñëàâîâíû, Äåì÷åíêî Âàäèìà Êîíñòàíòèíî-
âè÷à, Õàíîâîé Ðàèñû Ôåäîðîâíû, ïðåäñòàâèòåëÿ Âåðõîâíîé Ðàäû Óêðàè-
íû Âèëàìîâîé Íàòàëèè Àëåêñàíäðîâíû, ïðåäñòàâèòåëÿ Âåðõîâíîãî Ñóäà 
Óêðàèíû Êîíñòàíòîãî Àëåêñàíäðà Âëàäèìèðîâè÷à, ïðåäñòàâèòåëÿ Âû-
ñøåãî õîçÿéñòâåííîãî ñóäà Óêðàèíû Áîíäàðåíêî Èãîðÿ Èâàíîâè÷à

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû, ïóíêòîâ «à», 
«á», «â», «ã» ñòàòüè 12 Çåìåëüíîãî êîäåêñà Óêðàèíû (äàëåå — Çåìåëüíûé 
êîäåêñ), ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 17 Êîäåêñà àäìèíèñòðàòèâíîãî ñó-
äîïðîèçâîäñòâà Óêðàèíû (äàëåå — Êîäåêñ) ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 41 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 93 
Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ ïðàêòè-
÷åñêàÿ íåîáõîäèìîñòü â îôèöèàëüíîé èíòåðïðåòàöèè ñîîòâåòñòâóþùèõ 
ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû, ïóíêòîâ «à», 
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«á», «â», «ã» ñòàòüè 12 Çåìåëüíîãî êîäåêñà, ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 17 
Êîäåêñà. 

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Êàìïî Â.Ì., îáúÿñíåíèÿ Ãîí÷àð Ë.ß., 
Äåì ÷åíêî Â.Ê., Õàíîâîé Ð.Ô., Âèëàìîâîé Í.À., Êîíñòàíòîãî À.Â., Áîíäà-
ðåíêî È.È. è èññëåäîâàâ ìàòåðèàëû äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Âûñøèé àäìè-
íèñòðàòèâíûé ñóä Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàè-
íû ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèé ÷àñòè ïåð-
âîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû, ïóíêòîâ «à», «á», «â», «ã» ñòàòüè 12 
Çåìåëüíîãî êîäåêñà è ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 17 Êîäåêñà â àñïåêòå 
ñëåäóþùèõ âîïðîñîâ:

— óñìàòðèâàåòñÿ ëè èç ñëîâ «ðåøàþò äðóãèå âîïðîñû ìåñòíîãî çíà÷å-
íèÿ, îòíåñåííûå çàêîíîì ê èõ êîìïåòåíöèè», èçëîæåííûõ â ÷àñòè ïåðâîé 
ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû, ÷òî îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ 
ÿâëÿþòñÿ ñóáúåêòàìè âëàñòíûõ ïîëíîìî÷èé ïðè ðåøåíèè äðóãèõ âîïðî-
ñîâ ìåñòíîãî çíà÷åíèÿ, â ÷àñòíîñòè, â ïðîöåññå ðåàëèçàöèè ñâîèõ ïîëíî-
ìî÷èé â ñôåðå çåìåëüíûõ îòíîøåíèé;

— ñëåäóåò ëè èç ïîëîæåíèé ïóíêòîâ «à», «á», «â», «ã» ñòàòüè 12 Çåìåëü-
íîãî êîäåêñà, ÷òî îðãàí ìåñòíîãî ñàìîóïðàâëåíèÿ ïðè ðåøåíèè óêàçàííûõ 
â äàííûõ ïóíêòàõ âîïðîñîâ âûñòóïàåò êàê ñóáúåêò âëàñòíûõ ïîëíîìî÷èé;

— îòíîñèòñÿ ëè ê êîìïåòåíöèè àäìèíèñòðàòèâíûõ ñóäîâ ñ ó÷åòîì ïóí-
êòà 1 ÷àñòè ïåðâîé ñòàòüè 17 Êîäåêñà ðàññìîòðåíèå ñïîðîâ î ïðèçíàíèè 
íåäåéñòâèòåëüíûìè ðåøåíèé (äåéñòâèé, áåçäåÿòåëüíîñòè) îðãàíîâ ìåñò-
íîãî ñàìîóïðàâëåíèÿ, êîòîðûìè íàðóøàþòñÿ ïðàâà ôèçè÷åñêèõ è þðèäè-
÷åñêèõ ëèö â ñôåðå ðåãóëèðîâàíèÿ çåìåëüíûõ îòíîøåíèé.

Ïðàêòè÷åñêóþ íåîáõîäèìîñòü â îôèöèàëüíîì òîëêîâàíèè óêàçàííûõ 
ïîëîæåíèé ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå îáúÿñíÿåò 
íåîáõîäèìîñòüþ îïðåäåëèòü íà îñíîâå çàêîíîäàòåëüñòâà êîìïåòåíöèþ 
àäìèíèñòðàòèâíûõ ñóäîâ îòíîñèòåëüíî ñóäåáíîé çàùèòû ïðàâ, ñâîáîä è 
çàêîííûõ èíòåðåñîâ ôèçè÷åñêèõ ëèö, ïðàâ è çàêîííûõ èíòåðåñîâ þðèäè-
÷åñêèõ ëèö â ñôåðå ïóáëè÷íî-ïðàâîâûõ îòíîøåíèé îò íàðóøåíèé ñî ñòî-
ðîíû îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, 
èõ äîëæíîñòíûõ è ñëóæåáíûõ ëèö, äðóãèõ ñóáúåêòîâ ïðè îñóùåñòâëåíèè 
èìè âëàñòíûõ óïðàâëåí÷åñêèõ ôóíêöèé. Òàêàÿ íåîáõîäèìîñòü âîçíèêëà â 
ñâÿçè ñ òåì, ÷òî, ïî ìíåíèþ àâòîðà õîäàòàéñòâà, «Âåðõîâíûé Ñóä Óêðàèíû 
â ñâîèõ ðåøåíèÿõ âûñêàçûâàë ïðîòèâîïîëîæíûå ïî ñóòè ïðàâîâûå ïîçè-
öèè â îòíîøåíèè àíàëîãè÷íûõ ñïîðíûõ âîïðîñîâ».

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ âûñêàçàëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû 
Óêðàèíû, Êîìèòåò Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì ãîñóäàðñòâåí-
íîãî ñòðîèòåëüñòâà è ìåñòíîãî ñàìîóïðàâëåíèÿ, Ìèíèñòåðñòâî þñòèöèè 
Óêðàè íû, Ôîíä ñîäåéñòâèÿ ìåñòíîìó ñàìîóïðàâëåíèþ Óêðàèíû, Âåðõîâ-
íûé Ñóä Óêðàèíû, Âûñøèé õîçÿéñòâåííûé ñóä Óêðàèíû, Äíåïðîïåòðîâ-
ñêèé àïåëëÿöèîííûé àäìèíèñòðàòèâíûé ñóä, Õàðüêîâñêèé àïåëëÿöèîí-
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íûé àäìèíèñòðàòèâíûé ñóä, Âèííèöêèé îêðóæíîé àäìèíèñòðàòèâíûé 
ñóä, Ñóìñêîé îêðóæíîé àäìèíèñòðàòèâíûé ñóä, Öåíòð ïîëèòèêî-ïðàâî-
âûõ ðåôîðì, Èíñòèòóò ãîñóäàðñòâà è ïðàâà èì. Â.Ì. Êîðåöêîãî Íàöèî-
íàëüíîé àêàäåìèè íàóê Óêðàèíû, Íàó÷íî-èññëåäîâàòåëüñêèé èíñòèòóò 
÷àñòíîãî ïðàâà è ïðåäïðèíèìàòåëüñòâà Àêàäåìèè ïðàâîâûõ íàóê Óêðàè-
íû, Äîíåöêèé íàöèîíàëüíûé óíèâåðñèòåò, Àêàäåìèÿ ñóäåé Óêðàèíû, Êè-
åâñêèé íàöèîíàëüíûé óíèâåðñèòåò èìåíè Òàðàñà Øåâ÷åíêî, Íàöèîíàëü-
íàÿ þðèäè÷åñêàÿ àêàäåìèÿ Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî, Îäåññêàÿ 
íàöèîíàëüíàÿ þðèäè÷åñêàÿ àêàäåìèÿ.

3. Ðåøàÿ âîïðîñû, ïîäíÿòûå â êîíñòèòóöèîííîì ïðåäñòàâëåíèè, Êîí-
ñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ äåìîêðàòè÷åñêèì, ïðàâîâûì ãîñóäàðñòâîì, â êî-
òîðîì ïðèçíàåòñÿ è ãàðàíòèðóåòñÿ ìåñòíîå ñàìîóïðàâëåíèå, êîòîðîå ÿâ-
ëÿåòñÿ ïðàâîì òåððèòîðèàëüíîé ãðîìàäû — æèòåëåé ñåëà èëè äîáðîâîëü-
íîãî îáúåäèíåíèÿ â ñåëüñêóþ ãðîìàäó æèòåëåé íåñêîëüêèõ ñåë, ïîñåëêà 
è ãîðîäà — ñàìîñòîÿòåëüíî ðåøàòü âîïðîñû ìåñòíîãî çíà÷åíèÿ â ðàìêàõ 
Êîíñòèòóöèè è çàêîíîâ Óêðàèíû (ñòàòüè 1, 7, ÷àñòü ïåðâàÿ ñòàòüè 140 Îñ-
íîâíîãî Çàêîíà Óêðàèíû).

Òåððèòîðèàëüíàÿ ãðîìàäà îñóùåñòâëÿåò ìåñòíîå ñàìîóïðàâëåíèå â ïî-
ðÿäêå, óñòàíîâëåííîì çàêîíîì, íåïîñðåäñòâåííî èëè ÷åðåç îðãàíû ìåñòíî-
ãî ñàìîóïðàâëåíèÿ: ñåëüñêèå, ïîñåëêîâûå, ãîðîäñêèå ñîâåòû è èõ èñïîëíè-
òåëüíûå îðãàíû; îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ â ïðåäåëàõ ïîëíîìî÷èé, 
îïðåäåëåííûõ çàêîíîì, ïðèíèìàþò ðåøåíèÿ, ÿâëÿþùèåñÿ îáÿçàòåëüíûìè ê 
èñïîëíåíèþ íà ñîîòâåòñòâóþùåé òåððèòîðèè (÷àñòü òðåòüÿ ñòàòüè 140, ÷àñòü 
ïåðâàÿ ñòàòüè 144 Îñíîâíîãî Çàêîíà Óêðàèíû). Àêòû îðãàíîâ ìåñòíîãî ñàìî-
óïðàâëåíèÿ è èõ äîëæíîñòíûõ ëèö ïî ìîòèâàì íåñîîòâåòñòâèÿ Êîíñòèòóöèè 
èëè çàêîíàì Óêðàèíû ïðèçíàþòñÿ íåçàêîííûìè â ñóäåáíîì ïîðÿäêå (÷àñòü 
äåñÿòàÿ ñòàòüè 59 Çàêîíà Óêðàèíû «Î ìåñòíîì ñàìîóïðàâëåíèè â Óêðàèíå»).

3.2. Â ñîîòâåòñòâèè ñ ÷àñòüþ ïåðâîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû 
òåððèòîðèàëüíûå ãðîìàäû ñåëà, ïîñåëêà, ãîðîäà íåïîñðåäñòâåííî èëè ÷å-
ðåç ñîçäàííûå èìè îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ ðåøàþò, êðîìå ïðå-
äóñìîòðåííûõ â Îñíîâíîì Çàêîíå Óêðàèíû, è äðóãèå âîïðîñû ìåñòíîãî 
çíà÷åíèÿ, îòíåñåííûå çàêîíîì ê èõ êîìïåòåíöèè.

Ñîãëàñíî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïðåä-
ìåòàìè âåäåíèÿ ìåñòíîãî ñàìîóïðàâëåíèÿ ÿâëÿþòñÿ íå ëþáûå âîïðîñû 
îáùåñòâåííîé æèçíè, à âîïðîñû èìåííî ìåñòíîãî çíà÷åíèÿ. Ïåðå÷åíü 
òàêèõ âîïðîñîâ îïðåäåëåí â Êîíñòèòóöèè Óêðàèíû è Çàêîíå Óêðàèíû 
«Î ìåñòíîì ñàìîóïðàâëåíèè â Óêðàèíå» (àáçàö âòîðîé ïóíêòà 4 ìîòèâè-
ðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 26 ìàðòà 2002 ãîäà ¹6-ðï/2002). Â ÷àñòíîñòè, 
â ñîîòâåòñòâèè ñ ýòèì çàêîíîì ê âîïðîñàì ìåñòíîãî çíà÷åíèÿ îòíîñèòñÿ 
ðåãóëèðîâàíèå ñåëüñêèìè, ïîñåëêîâûìè, ãîðîäñêèìè ñîâåòàìè çåìåëüíûõ 
îòíîøåíèé â ñîîòâåòñòâèè ñ çàêîíîì (ïóíêò 34 ÷àñòè ïåðâîé ñòàòüè 26).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ñèñòåìíûé àíàëèç ïîëî-
æåíèé Çàêîíà Óêðàèíû «Î ìåñòíîì ñàìîóïðàâëåíèè â Óêðàèíå» (÷àñòè 
ïåðâîé ñòàòüè 10, ñòàòåé 16, 17, 18, 25, 26 è äðóãèõ) ñâèäåòåëüñòâóåò, ÷òî 
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îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ ïðè ðåøåíèè âîïðîñîâ ìåñòíîãî çíà÷å-
íèÿ, îòíåñåííûõ Êîíñòèòóöèåé Óêðàèíû è çàêîíàìè Óêðàèíû ê èõ êîì-
ïåòåíöèè, ÿâëÿþòñÿ ñóáúåêòàìè âëàñòíûõ ïîëíîìî÷èé, èñïîëíÿþùèìè 
âëàñòíûå óïðàâëåí÷åñêèå ôóíêöèè, â ÷àñòíîñòè íîðìîòâîð÷åñêóþ, êîîð-
äèíàöèîííóþ, ðàçðåøèòåëüíóþ, ðåãèñòðàöèîííóþ, ðàñïîðÿäèòåëüíóþ. 
Êàê ñóáúåêòû âëàñòíûõ ïîëíîìî÷èé îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ ðå-
øàþò â ðàìêàõ çàêîíà âîïðîñû â ñôåðå çåìåëüíûõ îòíîøåíèé.

Ñëåäîâàòåëüíî, ïîëîæåíèå ÷àñòè ïåðâîé ñòàòüè 143 Êîíñòèòóöèè 
Óêðàè íû «ðåøàþò äðóãèå âîïðîñû ìåñòíîãî çíà÷åíèÿ, îòíåñåííûå çàêî-
íîì ê èõ êîìïåòåíöèè» êàñàåòñÿ ðåøåíèÿ îðãàíàìè ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ êàê ñóáúåêòàìè âëàñòíûõ ïîëíîìî÷èé âîïðîñîâ, îïðåäåëåííûõ çà-
êîíàìè, â ÷àñòíîñòè, â ñôåðå çåìåëüíûõ îòíîøåíèé. 

4. Â ñîîòâåòñòâèè ñ ïóíêòàìè «à», «á», «â», «ã» ñòàòüè 12 Çåìåëüíîãî êî-
äåêñà ê ïîëíîìî÷èÿì ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ñîâåòîâ îòíîñèò-
ñÿ ðàñïîðÿæåíèå çåìëÿìè òåððèòîðèàëüíûõ ãðîìàä, ïåðåäà÷à çåìåëüíûõ 
ó÷àñòêîâ êîììóíàëüíîé ñîáñòâåííîñòè â ñîáñòâåííîñòü ãðàæäàí è þðè-
äè÷åñêèõ ëèö, ïðåäîñòàâëåíèå çåìåëüíûõ ó÷àñòêîâ â ïîëüçîâàíèå èç çå-
ìåëü êîììóíàëüíîé ñîáñòâåííîñòè, èçúÿòèå çåìåëüíûõ ó÷àñòêîâ èç çåìåëü 
êîììóíàëüíîé ñîáñòâåííîñòè.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ýòè ïîëíîìî÷èÿ îõâàòû-
âàþòñÿ óêàçàííûì â ñòàòüå 143 Êîíñòèòóöèè Óêðàèíû ïîíÿòèåì «äðóãèå 
âîïðîñû ìåñòíîãî çíà÷åíèÿ», à ïîýòîìó ïðè èõ îñóùåñòâëåíèè ñåëüñêèå, 
ïîñåëêîâûå, ãîðîäñêèå ñîâåòû âûñòóïàþò êàê ñóáúåêòû âëàñòíûõ ïîëíî-
ìî÷èé, êîòîðûå ðåàëèçóþò ðàñïîðÿäèòåëüíûå è ïðî÷èå ôóíêöèè.

5. Ñîãëàñíî Êîíñòèòóöèè è çàêîíàì Óêðàèíû ïóáëè÷íî-ïðàâîâûå ñïî-
ðû â Óêðàèíå ðàññìàòðèâàþò è ðåøàþò Êîíñòèòóöèîííûé Ñóä Óêðàèíû, 
ñóäû îáùåé þðèñäèêöèè â ïîðÿäêå êðèìèíàëüíîãî è àäìèíèñòðàòèâíîãî 
ñóäîïðîèçâîäñòâà (ñòàòüè 13, 15 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû», ñòàòüÿ 17 Êîäåêñà). 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ðåøåíèå çåìåëüíûõ ñïî-
ðîâ ôèçè÷åñêèõ è þðèäè÷åñêèõ ëèö ñ îðãàíîì ìåñòíîãî ñàìîóïðàâëåíèÿ 
êàê ñóáúåêòîì âëàñòíûõ ïîëíîìî÷èé ïî îáæàëîâàíèþ åãî ðåøåíèé (íîð-
ìàòèâíî-ïðàâîâûõ àêòîâ èëè ïðàâîâûõ àêòîâ èíäèâèäóàëüíîãî äåéñòâèÿ), 
äåéñòâèé ëèáî áåçäåéñòâèÿ îòíîñèòñÿ ê þðèñäèêöèè àäìèíèñòðàòèâíûõ 
ñóäîâ, êðîìå ïóáëè÷íî-ïðàâîâûõ ñïîðîâ, äëÿ êîòîðûõ çàêîíîì óñòàíîâ-
ëåí èíîé ïîðÿäîê ñóäåáíîãî ðàçðåøåíèÿ (÷àñòü âòîðàÿ ñòàòüè 4, ïóíêò 1 
÷àñòè ïåðâîé, ÷àñòü âòîðàÿ ñòàòüè 17 Êîäåêñà).

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 51, 63, 67, 69, 93, 95 Çàêîíà Óêðàèíû «Î Êîíñòè-
òóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ:
— ïîëîæåíèå ÷àñòè ïåðâîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû, â ñî-

îòâåòñòâèè ñ êîòîðûìè òåððèòîðèàëüíûå ãðîìàäû ñåëà, ïîñåëêà, ãîðîäà 
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íåïîñðåäñòâåííî èëè ÷åðåç ñîçäàííûå èìè îðãàíû ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ «ðåøàþò äðóãèå âîïðîñû ìåñòíîãî çíà÷åíèÿ, îòíåñåííûå çàêîíîì 
ê èõ êîìïåòåíöèè», ñëåäóåò ïîíèìàòü êàê òî, ÷òî ïðè ðåøåíèè ýòèõ âîï-
ðîñîâ îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ äåéñòâóþò êàê ñóáúåêòû âëàñòíûõ 
ïîëíîìî÷èé;

— ïîëîæåíèÿ ïóíêòîâ «à», «á», «â», «ã» ñòàòüè 12 Çåìåëüíîãî êîäåê-
ñà Óêðàèíû â ÷àñòè ïîëíîìî÷èé ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ñîâå-
òîâ â ñîîòâåòñòâèè ñ óêàçàííûì êîäåêñîì ðåøàòü âîïðîñû ðàñïîðÿæåíèÿ 
çåìëÿìè òåððèòîðèàëüíûõ ãðîìàä, ïåðåäà÷è çåìåëüíûõ ó÷àñòêîâ êîì-
ìóíàëüíîé ñîáñòâåííîñòè â ñîáñòâåííîñòü ãðàæäàí è þðèäè÷åñêèõ ëèö, 
ïðåäîñòàâëåíèÿ çåìåëüíûõ ó÷àñòêîâ â ïîëüçîâàíèå èç çåìåëü êîììóíàëü-
íîé ñîáñòâåííîñòè, èçúÿòèÿ çåìåëüíûõ ó÷àñòêîâ èç çåìåëü êîììóíàëüíîé 
ñîáñòâåííîñòè íàäî ïîíèìàòü êàê òî, ÷òî ïðè ðåøåíèè òàêèõ âîïðîñîâ ýòè 
ñîâåòû äåéñòâóþò êàê ñóáúåêòû âëàñòíûõ ïîëíîìî÷èé;

— ïîëîæåíèÿ ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 17 Êîäåêñà àäìèíèñòðà-
òèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû î ðàñïðîñòðàíåíèè êîìïåòåíöèè 
àäìèíèñòðàòèâíûõ ñóäîâ íà «ñïîðû ôèçè÷åñêèõ ëèáî þðèäè÷åñêèõ ëèö 
ñ ñóáúåêòîì âëàñòíûõ ïîëíîìî÷èé ïî îáæàëîâàíèþ åãî ðåøåíèé (íîð-
ìàòèâíî-ïðàâîâûõ àêòîâ èëè ïðàâîâûõ àêòîâ èíäèâèäóàëüíîãî äåéñò-
âèÿ), äåéñòâèé ëèáî áåçäåéñòâèÿ» ñëåäóåò ïîíèìàòü êàê òî, ÷òî ê ïóá-
ëè÷íî-ïðàâîâûì ñïîðàì, íà êîòîðûå ðàñïðîñòðàíÿåòñÿ þðèñäèêöèÿ 
àäìèíèñòðà òèâíûõ ñóäîâ, îòíîñÿòñÿ è çåìåëüíûå ñïîðû ôèçè÷åñêèõ èëè 
þðèäè÷åñêèõ ëèö ñ îðãàíîì ìåñòíîãî ñàìîóïðàâëåíèÿ êàê ñóáúåêòîì 
âëàñòíûõ ïîëíîìî÷èé, ñâÿçàííûå ñ îáæàëîâàíèåì åãî ðåøåíèé, äåéñò-
âèé ëèáî áåçäåéñòâèÿ.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.10-rp/2010 
dated April 1, 2010 in the case upon the constitutional petition of the High Administrative 
Court of Ukraine concerning official interpretation of the provisions of Article 143.1 of 
the Constitution of Ukraine, items «a», «b», «c», «d» of Article 12 of the Land Code of 
Ukraine, Article 17.1.1 of the Code of Administrative Proceedings of Ukraine

Subject of the right to constitutional petition — the High Administrative 
Court — applied to the Constitutional Court of Ukraine with an appeal for official 
interpretation of the provisions of Article 143.1 of the Constitution, items «a», 
«b», «c», «d» of Article 12 of the Land Code of Ukraine and Article 17.1.1 of 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

203

the Code of Administrative Proceedings (hereinafter referred to as «the Code») 
concerning the following:

— whether the words «resolve other issues of local importance ascribed to 
their competence by law», stipulated in Article 143.1 of the Constitution, mean 
that bodies of local self-government are public authorities when dealing with 
resolution of other issues of local importance, in particular, in the process of 
exercise of their authority in the sphere of land relations;

— whether it proceeds from the provisions of items «a», «b», «c», «d» 
of Article 12 of the Land Code, that a body of local self-government when dealing 
with resolution of issues mentioned in these items acts as a public authority;

— whether it falls under the jurisdiction of administrative courts in view of 
Article 17.1.1 of the Code to consider cases on invalidity of decisions (actions, 
omissions) of bodies of local self-government which violate the rights of natural 
and legal persons in the sphere of regulation of land relations. 

Ukraine is a democratic, law-based State, in which local self-government 
is recognised and guaranteed, which is the right of a territorial community — 
residents of a village or a voluntary association of residents of several villages into 
one village community, residents of a settlement, and of a city — to independently 
resolve issues of local character within the limits of the Constitution and the laws 
of Ukraine (Articles 1, 7, 140.1 of the Fundamental Law). 

Territorial community exercises local self-government by the procedure 
established by law, both directly and through bodies of local self-government: 
village, settlement and city councils, and their executive bodies; bodies of local 
self-government, within the limits of authority determined by law, adopt decisions 
that are mandatory for execution throughout relevant territory (Articles 140.3, 
144.1 of the Fundamental Law). Acts of bodies of local self-government and their 
officials based on grounds of their non-conformity with the Constitution or laws 
are recognised illegal in a judicial procedure (Article 59.10 of the Law «On Local 
Self-Government in Ukraine»). 

Pursuant to Article 143.1 of the Constitution territorial communities of a 
village, settlement and city, directly or through the bodies of local self-government 
established by them, resolve other issues of local importance ascribed to their 
competence by law, besides issues envisaged in the Fundamental Law. 

According to the legal position of the Constitutional Court of Ukraine local 
self-government manages not any issues of social life, but namely issues of local 
importance. The list of such issues is specified in the Constitution and the Law 
«On Local Self-Government in Ukraine» (paragraph 2, item 4 of the motivation 
part of the Decision No.6-rp/2002 dated March 26, 2002). Specifically, pursuant 
to this law issues of local importance shall include regulation of land relations by 
village, settlement, and city councils according to the law (Article 26.1.34). 

The Constitutional Court considers that the system analysis of the provisions 
of the Law «On Local Self-Government in Ukraine» (Articles 10.1, 16, 17, 18, 
25, 26 and others) testifies that bodies of local self-government when dealing 
with resolution of issues of local importance ascribed to their competence by 
the Constitution and laws are public authorities, which exercise management 
functions, in particular norm-creation, coordination, licence, registration, 
regulation. Bodies of local self-government as public authorities resolve issues in 
the sphere of land relations within the limits of law. 
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Thus, the provision of Article 143.1 of the Constitution «resolve other issues 
of local importance ascribed to their competence by law» applies to resolution of 
issues specified by laws, in particular in the sphere of land relations by bodies of 
local self-government as public authorities. 

 Pursuant to items «a», «b», «c», «d» of Article 12 of the Land Code the 
authority of village, settlement and city councils shall include disposal of land of 
territorial communities, transfer of land plots which are in municipal property 
to ownership of citizens and legal persons, granting of land plots which are in 
municipal property for usage, exemption of land plots from lands which are in 
municipal ownership. 

The Constitutional Court deems that this authority is covered by the notion 
«other issues of local importance» envisaged in Article 143 of the Constitution, 
therefore when executing this authority village, settlement and city councils act 
as public authorities, which fulfill regulatory and other functions. 

According to the Constitution and laws public legal disputes in Ukraine are 
considered and resolved by the Constitutional Court, courts of general jurisdiction 
in the course of criminal and administrative proceedings (Articles 13, 15 of the 
Law «On the Constitutional Court of Ukraine», Article 17 of the Code). 

The Constitutional Court considers that resolution of land disputes of natural 
and legal persons with bodies of local self-government as public authorities 
concerning challenging of their decisions (normative legal acts or legal acts of 
individual effect), acts or omissions belongs to the jurisdiction of administrative 
courts, except public legal disputes, which are resolved in another judicial way 
prescribed by law (Articles 4.2, 17.1.1, 17.2 of the Code).

Thus, in terms of the constitutional petition the Constitutional Court of 
Ukraine held:

— the provision of Article 143.1 of the Constitution according to which territorial 
communities of a village, settlement and city, directly or through the bodies of local 
self-government established by them, «resolve other issues of local importance 
ascribed to their competence by law» shall be understood in such a way that when 
dealing with these issues bodies of local self-government act as public authorities;

— the provisions of items «a», «b», «c», «d» of Article 12 of the Land Code of 
Ukraine in part of the authority of village, settlement, city councils according to 
this Code to resolve issues of disposal of land of territorial communities, transfer 
of land plots which are in municipal property to ownership of citizens and 
legal persons, granting of land plots which are in municipal property for usage, 
exemption of land plots from lands of municipal ownership shall be understood 
in such a way that when dealing with these issues bodies of local self-government 
act as public authorities;

— the provision of Article 17.1.1 of the Code of Administrative Proceedings 
concerning applicability of jurisdiction of administrative courts to «disputes of 
natural or legal persons with public authorities concerning challenge of their 
decisions (normative legal acts or legal acts of individual effect), acts or omissions» 
shall be understood in such a way that land disputes of natural and legal persons 
with a body of local self-government as a public authority related to challenge of 
its decisions, actions or omissions also belong to public legal disputes which are 
the subject of jurisdiction of administrative courts. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 68 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü

÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè,
÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó Âåðõîâíî¿ Ðàäè Óêðà¿íè

ñòîñîâíî ìîæëèâîñò³ îêðåìèõ íàðîäíèõ äåïóòàò³â Óêðà¿íè
áðàòè áåçïîñåðåäíþ ó÷àñòü ó ôîðìóâàíí³ êîàë³ö³¿ äåïóòàòñüêèõ ôðàêö³é

ó Âåðõîâí³é Ðàä³ Óêðà¿íè

м.  К и ї в Ñïðàâà ¹1-33/2010
6 квітня 2010 року
№11-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñè-
ëüîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, 
Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà 
Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿â-
íè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à — äîïîâ³äà÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éî-
âè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³-
íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 68 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü 
÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè, ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 
Ðåãëàìåíòó Âåðõîâíî¿ Ðàäè Óêðà¿íè, çàòâåðäæåíîãî Çàêîíîì Óêðà¿íè «Ïðî 
Ðåãëàìåíò Âåðõîâíî¿ Ðàäè Óêðà¿íè» â³ä 10 ëþòîãî 2010 ðîêó ¹1861-VI 
(Îô³ö³éíèé â³ñíèê Óêðà¿íè, 2010 ð., ¹12, ñò.565, ¹18, ñò.803), (äàë³ — 
Ðåãëàìåíò) ñòîñîâíî ìîæëèâîñò³ îêðåìèõ íàðîäíèõ äåïóòàò³â Óêðà¿íè 
áðàòè áåçïîñåðåäíþ ó÷àñòü ó ôîðìóâàíí³ êîàë³ö³¿ äåïóòàòñüêèõ ôðàêö³é ó 
Âåðõîâ í³é Ðàä³ Óêðà¿íè (äàë³ — êîàë³ö³ÿ).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 41 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ 68 íàðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 93 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º ïðàêòè÷íà íåîáõ³äí³ñòü â îô³ö³é-
íîìó òëóìà÷åíí³ ïîëîæåíü ÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè, 
÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Í³ê³ò³íà Þ.². òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 68 íàðîäíèõ äåïóòàò³â 
Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì 
äàòè îô³ö³éíå òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòó-
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ö³¿ Óêðà¿íè, ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó ñòîñîâíî ìîæëèâîñò³ 
ôîðìóâàííÿ êîàë³ö³¿ îêðåìèìè íàðîäíèìè äåïóòàòàìè Óêðà¿íè, çîêðåìà 
é òàêèìè, ÿêèõ â³äïîâ³äíî äî ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó âè-
çíàíî ïîçàôðàêö³éíèìè (ó çâ’ÿçêó ç ¿õ âèêëþ÷åííÿì ç³ ñêëàäó äåïóòàòñüêî¿ 
ôðàêö³¿) àáî ÿê³ âèéøëè ÷è íå ââ³éøëè äî ñêëàäó äåïóòàòñüêèõ ôðàêö³é, 
ó òîìó ÷èñë³ ÷åðåç íåçãîäó ç ïîçèö³ºþ äåïóòàòñüêèõ ôðàêö³é ùîäî ó÷àñò³ ó 
ôîðìóâàíí³ êîàë³ö³¿.

Àâòîðè êëîïîòàííÿ ñòâåðäæóþòü, ùî ÷àñòèíîþ ÷åòâåðòîþ ñòàòò³ 59 
Ðåãëàìåíòó çàïðîâàäæåíî ³íñòèòóò ïîçàôðàêö³éíèõ íàðîäíèõ äåïóòàò³â 
Óêðà¿íè, ÿêèìè ââàæàþòüñÿ íàðîäí³ äåïóòàòè Óêðà¿íè, âèêëþ÷åí³ ç³ ñêëà-
äó äåïóòàòñüêî¿ ôðàêö³¿. Ó êîíñòèòóö³éíîìó ïîäàíí³ çàçíà÷åíî, ùî Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè ó ñâî¿õ ð³øåííÿõ âèçíà÷èâ äåïóòàòñüê³ ôðàêö³¿ 
ñóá’ºêòàìè ôîðìóâàííÿ êîàë³ö³¿, à òàêîæ âêàçàâ íà ðîëü äåïóòàòñüêèõ 
ôðàêö³é ó ïðîöåñ³ ñòðóêòóðóâàííÿ òà âíóòð³øíüî¿ îðãàí³çàö³¿ ä³ÿëüíîñò³ 
Âåðõîâíî¿ Ðàäè Óêðà¿íè, ó òîìó ÷èñë³ ó ôîðìóâàíí³ êîàë³ö³¿. Îäíàê ïèòàí-
íÿ ìîæëèâîñò³ íàðîäíèõ äåïóòàò³â Óêðà¿íè, ÿê³ íå âõîäÿòü äî ñêëàäó äå-
ïóòàòñüêèõ ôðàêö³é, áðàòè ó÷àñòü ó ôîðìóâàíí³ êîàë³ö³¿ Êîíñòèòóö³éíèì 
Ñóäîì Óêðà¿íè íå ðîçãëÿäàëîñÿ.

Ïðàêòè÷íó íåîáõ³äí³ñòü ó ðîç’ÿñíåíí³ ïîëîæåíü ÷àñòèíè øîñòî¿ ñòàò-
ò³ 83 Êîíñòèòóö³¿ Óêðà¿íè òà ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó íà-
ðîäí³ äåïóòàòè Óêðà¿íè ïîâ’ÿçóþòü ç ïîðóøåííÿì ïðàâ íàðîäíèõ äåïóòà-
ò³â Óêðà¿íè ïðåäñòàâëÿòè ³íòåðåñè ãðîìàäÿí Óêðà¿íè, ÿê³ ¿õ îáðàëè, ùî º 
ï³äñòàâîþ äëÿ îô³ö³éíîãî òëóìà÷åííÿ öèõ íîðì Êîíñòèòóö³éíèì Ñóäîì 
Óêðà¿íè.

Íà äóìêó ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ, óòâîðåíà íà ï³ä-
ñòàâ³ óçãîäæåíèõ ïîë³òè÷íèõ ïîçèö³é äåïóòàòñüêèõ ôðàêö³é êîàë³ö³ÿ ìîæå 
âêëþ÷àòè ÿê íàðîäíèõ äåïóòàò³â Óêðà¿íè, ÿê³ âõîäÿòü äî â³äïîâ³äíèõ ôðàê-
ö³é, òàê ³ ³íøèõ íàðîäíèõ äåïóòàò³â Óêðà¿íè, ÿê³ ÿê ïðåäñòàâíèêè Óêðà-
¿íñüêîãî íàðîäó ï³äòðèìóþòü óçãîäæåí³ ïîë³òè÷í³ ïîçèö³¿, íà îñíîâ³ ÿêèõ 
ïîáóäîâàíà êîàë³ö³ÿ, ó òîìó ÷èñë³ é òèõ, ÿê³ â³äïîâ³äíî äî ÷àñòèíè ÷åòâåð-
òî¿ ñòàòò³ 59 Ðåãëàìåíòó º ïîçàôðàêö³éíèìè (òîáòî âèêëþ÷åíèìè ç³ ñêëàäó 
äåïóòàòñüêî¿ ôðàêö³¿) àáî íå ââ³éøëè ÷è âèéøëè ç³ ñêëàäó äåïóòàòñüêèõ 
ôðàêö³é, àëå ¿õ ïîâíîâàæåííÿ íå ïðèïèíåíî â ïîðÿäêó, âñòàíîâëåíîìó 
÷àñòèíîþ øîñòîþ ñòàòò³ 81 Êîíñòèòóö³¿ Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâè-
ëè Ïðåçèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ïðåì’ºð-ì³í³ñòð 
Óêðà¿íè, íàóêîâö³ Ëüâ³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ ²âàíà 
Ôðàíêà, Íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóä-
ðîãî, Îäåñüêî¿ íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿.

3. Âèð³øóþ÷è ïîðóøåíå â êîíñòèòóö³éíîìó ïîäàíí³ ïèòàííÿ, Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º äåìîêðàòè÷íîþ, ïðàâîâîþ äåðæàâîþ, ðåñïóáë³êîþ; íî-
ñ³ºì ñóâåðåí³òåòó ³ ºäèíèì äæåðåëîì âëàäè â Óêðà¿í³ º íàðîä, ÿêèé çä³é-
ñíþº âëàäó áåçïîñåðåäíüî ³ ÷åðåç îðãàíè äåðæàâíî¿ âëàäè òà îðãàíè ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ; ãðîìàäÿíè ìàþòü ïðàâî áðàòè ó÷àñòü â óïðàâë³íí³ 
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äåðæàâíèìè ñïðàâàìè, â³ëüíî îáèðàòè ³ áóòè îáðàíèìè äî îðãàí³â äåðæàâ-
íî¿ âëàäè; íàðîäíå âîëåâèÿâëåííÿ çä³éñíþºòüñÿ ÷åðåç âèáîðè, ðåôåðåíäóì 
òà ³íø³ ôîðìè áåçïîñåðåäíüî¿ äåìîêðàò³¿ (ñòàòòÿ 1, ÷àñòèíè ïåðøà, äðóãà 
ñòàòò³ 5, ÷àñòèíà ïåðøà ñòàòò³ 38, ñòàòòÿ 69 Êîíñòèòóö³¿ Óêðà¿íè).

Çã³äíî ç ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, âèêëà-
äåíîþ ó Ð³øåíí³ â³ä 5 æîâòíÿ 2005 ðîêó ¹6-ðï/2005, êîíñòèòóö³éíî-
ïðàâîâèé çì³ñò öèõ ïîëîæåíü ïîëÿãàº â òîìó, ùî «âëàäà Óêðà¿íñüêîãî 
íàðîäó º ïåðâèííîþ, ºäèíîþ ³ íåâ³ä÷óæóâàíîþ, òîáòî îðãàíè äåðæàâíî¿ 
âëàäè òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ çä³éñíþþòü âëàäó â Óêðà¿í³, ùî 
ïîõîäèòü â³ä íàðîäó» (àáçàö òðåò³é ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ 
÷àñòèíè).

3.2. Ãðîìàäÿíè Óêðà¿íè ìàþòü ïðàâî íà ñâîáîäó îá’ºäíàííÿ ó ïîë³òè÷-
í³ ïàðò³¿, ÿê³ ñïðèÿþòü ôîðìóâàííþ ³ âèðàæåííþ ïîë³òè÷íî¿ âîë³, áåðóòü 
ó÷àñòü ó âèáîðàõ (÷àñòèíè ïåðøà, äðóãà ñòàòò³ 36 Êîíñòèòóö³¿ Óêðà¿íè). 
Íàëåæí³ñòü ÷è íåíàëåæí³ñòü äî ïîë³òè÷íî¿ ïàðò³¿ íå ìîæå áóòè ï³äñòàâîþ 
äëÿ îáìåæåííÿ ïðàâ ³ ñâîáîä àáî äëÿ íàäàííÿ áóäü-ÿêèõ ï³ëüã ³ ïåðåâàã 
(÷àñòèíà òðåòÿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ïîë³òè÷í³ ïàðò³¿ â Óêðà¿í³»).

Ïîë³òè÷í³ ïàðò³¿ çàáåçïå÷óþòü ó÷àñòü ãðîìàäÿí Óêðà¿íè â ïîë³òè÷íîìó 
æèòò³ ñóñï³ëüñòâà, âïëèâàþòü íà äåðæàâíó âëàäó, áåðóòü ó÷àñòü ó ôîðìó-
âàíí³ îðãàí³â âëàäè ³ êîíòðîë³ çà ¿õ ä³ÿëüí³ñòþ (àáçàö òðåò³é ï³äïóíêòó 3.1 
ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè 
â³ä 12 ÷åðâíÿ 2007 ðîêó ¹2-ðï/2007).

3.3. Âåðõîâíà Ðàäà Óêðà¿íè º îðãàíîì äåðæàâíî¿ âëàäè, ÿêèé çä³éñíþº 
ñâî¿ ïîâíîâàæåííÿ íà çàñàäàõ ïðåäñòàâíèöòâà íàðîäíèìè äåïóòàòàìè 
Óêðà¿íè ³íòåðåñ³â Óêðà¿íñüêîãî íàðîäó. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó 
ñâîºìó Ð³øåíí³ â³ä 7 ëèïíÿ 1998 ðîêó ¹11-ðï/98 âêàçàâ, ùî ä³ÿëüí³ñòü 
Âåðõîâíî¿ Ðàäè Óêðà¿íè ïåðåäóñ³ì ñïðÿìîâàíà íà çàáåçïå÷åííÿ íàðîäíîãî 
ïðåäñòàâíèöòâà òà âèÿâëåííÿ äåðæàâíî¿ âîë³ ïðèéíÿòòÿì çàêîí³â øëÿõîì 
ãîëîñóâàííÿ íàðîäíèõ äåïóòàò³â Óêðà¿íè (àáçàö òðåò³é ïóíêòó 1 ìîòèâó-
âàëüíî¿ ÷àñòèíè).

Êîíñòèòóö³éíèé ñêëàä Âåðõîâíî¿ Ðàäè Óêðà¿íè — ÷îòèðèñòà ï’ÿòäåñÿò 
íàðîäíèõ äåïóòàò³â Óêðà¿íè, ÿê³ îáèðàþòüñÿ íà îñíîâ³ çàãàëüíîãî, ð³âíîãî 
³ ïðÿìîãî âèáîð÷îãî ïðàâà øëÿõîì òàºìíîãî ãîëîñóâàííÿ (÷àñòèíà ïåð-
øà ñòàòò³ 76 Êîíñòèòóö³¿ Óêðà¿íè). Îáðàííÿ íàðîäíèõ äåïóòàò³â Óêðà¿íè 
ó áàãàòîìàíäàòíîìó çàãàëüíîäåðæàâíîìó âèáîð÷îìó îêðóç³ çà âèáîð÷èìè 
ñïèñêàìè êàíäèäàò³â ó äåïóòàòè â³ä ïîë³òè÷íèõ ïàðò³é (âèáîð÷èõ áëîê³â 
ïîë³òè÷íèõ ïàðò³é (äàë³ — âèáîð÷èõ áëîê³â) â³äáóâàºòüñÿ çà ïðîïîðö³éíîþ 
ñèñòåìîþ (÷àñòèíà òðåòÿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî âèáîðè íàðîäíèõ 
äåïóòàò³â Óêðà¿íè»). Óñ³ íàðîäí³ äåïóòàòè Óêðà¿íè º ïîâíîâàæíèìè ïðåä-
ñòàâíèêàìè Óêðà¿íñüêîãî íàðîäó ó Âåðõîâí³é Ðàä³ Óêðà¿íè, â³äïîâ³äàëü-
íèìè ïåðåä íèì ³ ïîêëèêàíèìè âèðàæàòè òà çàõèùàòè éîãî ³íòåðåñè.

3.4. Êîíñòèòóö³ÿ Óêðà¿íè ïîâ’ÿçóº ïî÷àòîê çä³éñíåííÿ ïîâíîâàæåíü 
íàðîäíèì äåïóòàòîì Óêðà¿íè ç ìîìåíòîì ñêëàäåííÿ ïðèñÿãè òà ì³ñòèòü 
çàñòåðåæåííÿ ùîäî âòðàòè äåïóòàòñüêîãî ìàíäàòà ó ðàç³ â³äìîâè ñêëàñòè 
ïðèñÿãó (÷àñòèíè òðåòÿ, ÷åòâåðòà ñòàòò³ 79). Ïðèñÿãà, ÿêó ñêëàäàþòü íàðîä-
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í³ äåïóòàòè Óêðà¿íè ïåðåä âñòóïîì íà ïîñàäó, âêàçóº íà òå, ùî íàðîäíèé 
äåïóòàò Óêðà¿íè ïîâèíåí «äîäåðæóâàòèñÿ Êîíñòèòóö³¿ Óêðà¿íè òà çàêîí³â 
Óêðà¿íè, âèêîíóâàòè ñâî¿ îáîâ’ÿçêè â ³íòåðåñàõ óñ³õ ñï³ââ³ò÷èçíèê³â» (÷àñ-
òèíà ïåðøà ñòàòò³ 79 Êîíñòèòóö³¿ Óêðà¿íè).

Çã³äíî ç Ðåãëàìåíòîì íàðîäíèìè äåïóòàòàìè Óêðà¿íè ó Âåðõîâí³é Ðàä³ 
Óêðà¿íè ôîðìóþòüñÿ äåïóòàòñüê³ ôðàêö³¿ (÷àñòèíà ïåðøà ñòàòò³ 58). Ïðè 
öüîìó ïîë³òè÷íà ïàðò³ÿ (âèáîð÷èé áëîê) ìàº ïðàâî ôîðìóâàòè ó Âåðõîâ-
í³é Ðàä³ Óêðà¿íè ëèøå îäíó äåïóòàòñüêó ôðàêö³þ (÷àñòèíà äðóãà ñòàòò³ 58 
Ðåãëàìåíòó), ÿêà ïîâèííà íàë³÷óâàòè íå ìåíøå í³æ 15 íàðîäíèõ äåïóòàò³â 
Óêðà¿íè (÷àñòèíà ïåðøà ñòàòò³ 59 Ðåãëàìåíòó).

Ðåàë³çàö³ÿ ïîâíîâàæåíü Âåðõîâíîþ Ðàäîþ Óêðà¿íè çóìîâëåíà íå ò³ëü-
êè íàáóòòÿì ïîâíîâàæåíü íàðîäíèìè äåïóòàòàìè Óêðà¿íè, à é óòâîðåííÿì 
ó Âåðõîâí³é Ðàä³ Óêðà¿íè êîàë³ö³¿. Êîàë³ö³ÿ ôîðìóºòüñÿ çà ðåçóëüòàòàìè âè-
áîð³â ³ íà îñíîâ³ óçãîäæåííÿ ïîë³òè÷íèõ ïîçèö³é ïðîòÿãîì îäíîãî ì³ñÿöÿ ç 
äíÿ â³äêðèòòÿ ïåðøîãî çàñ³äàííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè, ùî ïðîâîäèòüñÿ 
ï³ñëÿ ÷åðãîâèõ àáî ïîçà÷åðãîâèõ âèáîð³â Âåðõîâíî¿ Ðàäè Óêðà¿íè, àáî ïðî-
òÿãîì ì³ñÿöÿ ç äíÿ ïðèïèíåííÿ ä³ÿëüíîñò³ êîàë³ö³¿; äî ñêëàäó êîàë³ö³¿ âõîäèòü 
á³ëüø³ñòü íàðîäíèõ äåïóòàò³â Óêðà¿íè â³ä êîíñòèòóö³éíîãî ñêëàäó Âåðõîâíî¿ 
Ðàäè Óêðà¿íè (÷àñòèíè øîñòà, ñüîìà ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè).

Â³äïîâ³äíî äî ïðàâîâî¿ ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè çà Êîí-
ñòèòóö³ºþ Óêðà¿íè ôðàêö³éíå ñòðóêòóðóâàííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè 
³ ôîðìóâàííÿ êîàë³ö³¿ º îáîâ’ÿçêîâèìè óìîâàìè ¿¿ ïîâíîâàæíîñò³ (àáçàö 
äðóãèé ï³äïóíêòó 5.3 ïóíêòó 5 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 25 ÷åðâ-
íÿ 2008 ðîêó ¹12-ðï/2008).

4. Ó ÷àñòèíàõ ï’ÿò³é, äåâ’ÿò³é ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè ïåðåäáà-
÷åíî, ùî ïîðÿäîê ðîáîòè Âåðõîâíî¿ Ðàäè Óêðà¿íè, çàñàäè ôîðìóâàííÿ, 
îðãàí³çàö³¿ ä³ÿëüíîñò³ òà ïðèïèíåííÿ ä³ÿëüíîñò³ êîàë³ö³¿ âñòàíîâëþþòüñÿ 
Îñíîâíèì Çàêîíîì Óêðà¿íè òà Ðåãëàìåíòîì Âåðõîâíî¿ Ðàäè Óêðà¿íè. Òëó-
ìà÷åííÿ ïîëîæåíü ÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè â Ð³øåí-
í³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 17 âåðåñíÿ 2008 ðîêó ¹16-ðï/2008 
äàíî áåç óðàõóâàííÿ ïîëîæåíü Ðåãëàìåíòó, îñê³ëüêè Òèì÷àñîâèé ðåãëà-
ìåíò Âåðõîâíî¿ Ðàäè Óêðà¿íè öèì æå Ð³øåííÿì áóâ âèçíàíèé òàêèì, ùî 
íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè, ó çâ’ÿçêó ç ïðèéíÿòòÿì éîãî íå ó ôîðì³ 
çàêîíó Óêðà¿íè, à ó ôîðì³ ïîñòàíîâè Âåðõîâíî¿ Ðàäè Óêðà¿íè. Êîíñòèòó-
ö³éíå ïîëîæåííÿ ùîäî âñòàíîâëåííÿ çàñàä ôîðìóâàííÿ êîàë³ö³¿ Êîíñòè-
òóö³ºþ Óêðà¿íè ³ Ðåãëàìåíòîì ðåàë³çîâàíå ç íàáóòòÿì ÷èííîñò³ 17 ëþòî-
ãî 2010 ðîêó Çàêîíîì Óêðà¿íè «Ïðî Ðåãëàìåíò Âåðõîâíî¿ Ðàäè Óêðà¿íè» 
¹1861-VI, òîìó îô³ö³éíå òëóìà÷åííÿ â³äïîâ³äíèõ ïîëîæåíü Êîíñòèòóö³¿ 
Óêðà¿íè òà Ðåãëàìåíòó ùîäî ôîðìóâàííÿ êîàë³ö³¿ ìàº â³äáóâàòèñÿ ó ¿õ ñèñ-
òåìíîìó çâ’ÿçêó.

Êîíñòèòóö³ºþ Óêðà¿íè (÷àñòèíàìè øîñòîþ, ñüîìîþ ñòàòò³ 83) òà Ðå-
ãëàìåíòîì (ñòàòòÿìè 61, 62) âñòàíîâëåí³ òàê³ çàñàäè ôîðìóâàííÿ êîàë³ö³¿: 
âîíà ôîðìóºòüñÿ çà ðåçóëüòàòàìè âèáîð³â íàðîäíèõ äåïóòàò³â Óêðà¿íè; 
ôîðìóâàííÿ çä³éñíþºòüñÿ ï³ñëÿ ïðîâåäåííÿ êîíñóëüòàö³é äåïóòàòñüêèìè 
ôðàêö³ÿìè; îñíîâîþ ôîðìóâàííÿ êîàë³ö³¿ º óçãîäæåííÿ äåïóòàòñüêèìè 
ôðàêö³ÿìè ïîë³òè÷íèõ ïîçèö³é; çà ðåçóëüòàòàìè êîíñóëüòàö³é óêëàäàºòüñÿ 
Óãîäà ïðî êîàë³ö³þ; íåâ³ä’ºìíîþ ñêëàäîâîþ òàêî¿ Óãîäè º ñïèñîê íàðîä-
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íèõ äåïóòàò³â Óêðà¿íè, ÿê³ ñôîðìóâàëè êîàë³ö³þ ³ ÷èñåëüí³ñòü ÿêèõ ñòàíî-
âèòü á³ëüø³ñòü â³ä êîíñòèòóö³éíîãî ñêëàäó Âåðõîâíî¿ Ðàäè Óêðà¿íè, ùî çà-
ñâ³ä÷åíî îñîáèñòèìè ï³äïèñàìè öèõ íàðîäíèõ äåïóòàò³â Óêðà¿íè; êîàë³ö³ÿ 
ôîðìóºòüñÿ ïðîòÿãîì îäíîãî ì³ñÿöÿ ç äíÿ â³äêðèòòÿ ïåðøîãî çàñ³äàííÿ 
íîâîîáðàíî¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè àáî ïðîòÿãîì îäíîãî ì³ñÿöÿ ç äíÿ 
ïðèïèíåííÿ ä³ÿëüíîñò³ ïîïåðåäíüî¿ êîàë³ö³¿; êîàë³ö³ÿ ââàæàºòüñÿ ñôîð-
ìîâàíîþ ç ìîìåíòó îô³ö³éíîãî îãîëîøåííÿ ïðî öå ãîëîâóþ÷èì íà ïëå-
íàðíîìó çàñ³äàíí³ Âåðõîâíî¿ Ðàäè Óêðà¿íè íà ï³äñòàâ³ ïîäàíèõ äî Àïàðàòó 
Âåðõîâíî¿ Ðàäè Óêðà¿íè íåîáõ³äíèõ äîêóìåíò³â.

Â³äïîâ³äíî äî öüîãî ñòàòòÿ 61 Ðåãëàìåíòó âèçíà÷èëà êîàë³ö³þ ÿê ñôîð-
ìîâàíå çà ðåçóëüòàòàìè âèáîð³â ³ íà îñíîâ³ óçãîäæåíèõ ïîë³òè÷íèõ ïî-
çèö³é òà íà çàñàäàõ, âñòàíîâëåíèõ Êîíñòèòóö³ºþ Óêðà¿íè ³ Ðåãëàìåíòîì, 
îá’ºäíàííÿ äåïóòàòñüêèõ ôðàêö³é, íàðîäíèõ äåïóòàò³â Óêðà¿íè, äî ñêëàäó 
ÿêîãî âõîäèòü á³ëüø³ñòü íàðîäíèõ äåïóòàò³â Óêðà¿íè â³ä êîíñòèòóö³éíîãî 
ñêëàäó Âåðõîâíî¿ Ðàäè Óêðà¿íè.

Óòâîðåííÿ ó Âåðõîâí³é Ðàä³ Óêðà¿íè êîàë³ö³¿ ìàº íà ìåò³ äîáðîâ³ëüíå 
îá’ºäíàííÿ íàðîäíèõ äåïóòàò³â Óêðà¿íè ó ïàðëàìåíòñüêó á³ëüø³ñòü. Îçíà-
êàìè êîàë³ö³¿ º íàÿâí³ñòü äåïóòàòñüêèõ ôðàêö³é, à òàêîæ á³ëüøîñò³ íàðîä-
íèõ äåïóòàò³â Óêðà¿íè â³ä êîíñòèòóö³éíîãî ñêëàäó Âåðõîâíî¿ Ðàäè Óêðà-
¿íè. Íåîáõ³äí³ñòü âõîäæåííÿ â êîàë³ö³þ çàçíà÷åíî¿ ê³ëüêîñò³ íàðîäíèõ 
äåïóòàò³â Óêðà¿íè ï³äòâåðäæóºòüñÿ, çîêðåìà, ÷àñòèíîþ äåñÿòîþ ñòàòò³ 83 
Êîíñòèòóö³¿ Óêðà¿íè, çã³äíî ç ÿêîþ «äåïóòàòñüêà ôðàêö³ÿ ó Âåðõîâí³é Ðàä³ 
Óêðà¿íè, äî ñêëàäó ÿêî¿ âõîäèòü á³ëüø³ñòü íàðîäíèõ äåïóòàò³â Óêðà¿íè â³ä 
êîíñòèòóö³éíîãî ñêëàäó Âåðõîâíî¿ Ðàäè Óêðà¿íè, ìàº ïðàâà êîàë³ö³¿ äåïó-
òàòñüêèõ ôðàêö³é ó Âåðõîâí³é Ðàä³ Óêðà¿íè, ïåðåäáà÷åí³ ö³ºþ Êîíñòèòó-
ö³ºþ». Â³äïîâ³äíî äî ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 66 Ðåãëàìåíòó ä³ÿëü-
í³ñòü êîàë³ö³¿ ïðèïèíÿºòüñÿ, ÿêùî â í³é çàëèøàºòüñÿ ê³ëüê³ñòü íàðîäíèõ 
äåïóòàò³â Óêðà¿íè, ìåíøà, í³æ öå ïåðåäáà÷åíî ÷àñòèíîþ øîñòîþ ñòàòò³ 83 
Êîíñòèòóö³¿ Óêðà¿íè, òîáòî ìåíø³ñòü â³ä êîíñòèòóö³éíîãî ñêëàäó Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè. ×àñòèíà ñüîìà ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè ïåðåäáà÷àº 
ôîðìóâàííÿ êîàë³ö³¿ íå ò³ëüêè ï³ñëÿ ïðîâåäåííÿ ÷åðãîâèõ òà ïîçà÷åðãîâèõ 
âèáîð³â Âåðõîâíî¿ Ðàäè Óêðà¿íè, à é ï³ñëÿ ïðèïèíåííÿ ä³ÿëüíîñò³ êîàë³ö³¿. 
Öå äàº ï³äñòàâè äëÿ âèñíîâêó, ùî çà Êîíñòèòóö³ºþ Óêðà¿íè ìîæëèâà çì³íà 
ó Âåðõîâí³é Ðàä³ Óêðà¿íè îäí³º¿ ïàðëàìåíòñüêî¿ á³ëüøîñò³ íà ³íøó â çàëåæ-
íîñò³ â³ä âîë³ á³ëüøîñò³ íàðîäíèõ äåïóòàò³â Óêðà¿íè â³ä êîíñòèòóö³éíîãî 
ñêëàäó Âåðõîâíî¿ Ðàäè Óêðà¿íè.

5. Çã³äíî ç Îñíîâíèì Çàêîíîì Óêðà¿íè äåðæàâà ãàðàíòóº ñâîáîäó ïîë³-
òè÷íî¿ ä³ÿëüíîñò³, íå çàáîðîíåíî¿ Êîíñòèòóö³ºþ ³ çàêîíàìè Óêðà¿íè (÷àñ-
òèíà ÷åòâåðòà ñòàòò³ 15). Ö³ ãàðàíò³¿ ïîøèðþþòüñÿ ³ íà íàðîäíèõ äåïóòàò³â 
Óêðà¿íè (àáçàö òðåò³é ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòó-
ö³éíîãî Ñóäó Óêðà¿íè â³ä 3 ãðóäíÿ 1998 ðîêó ¹17-ðï/98).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî «ä³ÿëüí³ñòü Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè º íåâ³ä’ºìíîþ ñêëàäîâîþ ÷àñòèíîþ ñóñï³ëüíîãî æèòòÿ 
â Óêðà¿í³ ³ ìàº ´ðóíòóâàòèñÿ íà çàñàäàõ ïîë³òè÷íî¿, åêîíîì³÷íî¿ òà ³äåî-
ëîã³÷íî¿ áàãàòîìàí³òíîñò³ (÷àñòèíà ïåðøà ñòàòò³ 15 Êîíñòèòóö³¿ Óêðà¿-
íè)» (àáçàö ñüîìèé ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 3 ãðóäíÿ 
1998 ðîêó ¹17-ðï/98).
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Àíàë³ç ïîëîæåíü ïóíêòó 6 ÷àñòèíè äðóãî¿, ÷àñòèíè øîñòî¿ ñòàòò³ 81 
Êîíñòèòóö³¿ Óêðà¿íè äàº ï³äñòàâè äëÿ âèñíîâêó, ùî Îñíîâíèé Çàêîí Óêðà-
¿íè íå âèêëþ÷àº, à Ðåãëàìåíò (÷àñòèíà òðåòÿ ñòàòò³ 59) ïåðåäáà÷àº ìîæëè-
â³ñòü ïåðåáóâàííÿ ó Âåðõîâí³é Ðàä³ Óêðà¿íè íàðîäíîãî äåïóòàòà Óêðà¿íè 
ïîçà äåïóòàòñüêîþ ôðàêö³ºþ, çîêðåìà ó ðàç³ éîãî íåâõîäæåííÿ àáî âèõî-
äó ç³ ñêëàäó äåïóòàòñüêî¿ ôðàêö³¿ ïîë³òè÷íî¿ ïàðò³¿ (âèáîð÷îãî áëîêó), çà 
âèáîð÷èì ñïèñêîì ÿêî¿ éîãî îáðàíî, äî ïðèéíÿòòÿ íà ï³äñòàâ³ çàêîíó ð³-
øåííÿ âèùèì êåð³âíèì îðãàíîì â³äïîâ³äíî¿ ïîë³òè÷íî¿ ïàðò³¿ (âèáîð÷îãî 
áëîêó) ïðî äîñòðîêîâå ïðèïèíåííÿ éîãî ïîâíîâàæåíü. Êð³ì òîãî, çã³äíî ç 
÷àñòèíîþ ÷åòâåðòîþ ñòàòò³ 59 Ðåãëàìåíòó íàðîäíèé äåïóòàò Óêðà¿íè, ÿêîãî 
âèêëþ÷åíî ç³ ñêëàäó äåïóòàòñüêî¿ ôðàêö³¿, º ïîçàôðàêö³éíèì. Â³äïîâ³äíî 
äî ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 60 Ðåãëàìåíòó «äåïóòàòñüêà ôðàêö³ÿ, ñêëàä ÿêî¿ 
ñòàº ìåíøèì â³ä íåîáõ³äíî¿ ì³í³ìàëüíî¿ ê³ëüêîñò³ íàðîäíèõ äåïóòàò³â, âè-
çíà÷åíî¿ ÷àñòèíîþ ïåðøîþ ñòàòò³ 59 öüîãî Ðåãëàìåíòó, ÷åðåç 15 äí³â ï³ñëÿ 
äíÿ íàñòàííÿ òàêîãî ôàêòó îãîëîøóºòüñÿ Ãîëîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè 
ðîçïóùåíîþ».

6. Êîíñòèòóö³ÿ Óêðà¿íè, ïåðåäáà÷èâøè íàëåæí³ñòü íàðîäíèõ äåïóòàò³â 
Óêðà¿íè äî äåïóòàòñüêèõ ôðàêö³é, íå îáìåæèëà ¿õ ïðàâà ñàìîñò³éíî âè-
çíà÷àòèñÿ ïðè ïðèéíÿòò³ ð³øåíü, ó òîìó ÷èñë³ ùîäî âõîäæåííÿ äî ñêëàäó 
á³ëüøîñò³ íàðîäíèõ äåïóòàò³â Óêðà¿íè â³ä êîíñòèòóö³éíîãî ñêëàäó Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè, ÿêà ôîðìóº êîàë³ö³þ. Íàÿâí³ñòü ó íàðîäíîãî äåïóòàòà 
Óêðà¿ íè òàêîãî ïðàâà íå çàëåæèòü â³ä ïîçèö³¿ äåïóòàòñüêî¿ ôðàêö³¿ ùîäî 
ó÷àñò³ â êîàë³ö³¿. Öåé âèñíîâîê ï³äòâåðäæóºòüñÿ, çîêðåìà, òèì, ùî ÷àñòè-
íà äðóãà ñòàòò³ 81 Êîíñòèòóö³¿ Óêðà¿íè, âñòàíîâëþþ÷è âè÷åðïíèé ïåðåë³ê 
ï³äñòàâ äëÿ äîñòðîêîâîãî ïðèïèíåííÿ ïîâíîâàæåíü íàðîäíîãî äåïóòàòà 
Óêðà¿íè, íå ïåðåäáà÷àº òàêî¿ ï³äñòàâè, ÿê âèêëþ÷åííÿ ç³ ñêëàäó äåïóòàò-
ñüêî¿ ôðàêö³¿ íàðîäíîãî äåïóòàòà Óêðà¿íè.

Îòæå, ïðåäñòàâíèöòâî íàðîäíèìè äåïóòàòàìè Óêðà¿íè Óêðà¿íñüêîãî 
íàðîäó ó Âåðõîâí³é Ðàä³ Óêðà¿íè, ïðèéíÿòòÿ ð³øåíü ïàðëàìåíòîì ëèøå 
øëÿõîì îñîáèñòîãî ãîëîñóâàííÿ íàðîäíèõ äåïóòàò³â Óêðà¿íè (÷àñòèíè 
äðóãà, òðåòÿ ñòàòò³ 84 Êîíñòèòóö³¿ Óêðà¿íè), âèêîíàííÿ íàðîäíèìè äåïó-
òàòàìè Óêðà¿íè ñâî¿õ îáîâ’ÿçê³â â ³íòåðåñàõ óñ³õ ñï³ââ³ò÷èçíèê³â (÷àñòèíà 
òðåòÿ ñòàòò³ 79 Êîíñòèòóö³¿ Óêðà¿íè) òà â³äñóòí³ñòü ó ÷àñòèí³ äðóã³é ñòàòò³ 81 
Êîíñòèòóö³¿ Óêðà¿íè ïîëîæåíü ïðî äîñòðîêîâå ïðèïèíåííÿ ïîâíîâàæåíü 
íàðîäíîãî äåïóòàòà Óêðà¿íè ó ðàç³ âèêëþ÷åííÿ éîãî ç³ ñêëàäó äåïóòàòñüêî¿ 
ôðàêö³¿ — âñå öå âêàçóº íà âñåíàðîäíèé õàðàêòåð ïðåäñòàâíèöòâà íàðîä-
íèõ äåïóòàò³â Óêðà¿íè ó Âåðõîâí³é Ðàä³ Óêðà¿íè òà íàÿâí³ñòü ó íèõ ìàíäàòà 
íà â³ëüíå éîãî çä³éñíåííÿ.

Â³ëüíå çä³éñíåííÿ òàêîãî ïðåäñòàâíèöòâà çàáåçïå÷óºòüñÿ âñòàíîâ-
ëåííÿì êîíñòèòóö³éíî-ïðàâîâèõ ãàðàíò³é äåïóòàòñüêî¿ íåäîòîðêàííîñò³, 
â³ëüíîãî âîëåâèÿâëåííÿ òà áåçïåðåøêîäíîãî çä³éñíåííÿ íàðîäíèì äåïó-
òàòîì Óêðà¿íè ñâî¿õ ïîâíîâàæåíü. Çîêðåìà, íàðîäíèé äåïóòàò Óêðà¿íè íå 
íåñå þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà ðåçóëüòàòè ãîëîñóâàííÿ àáî âèñëîâëþ-
âàííÿ â ïàðëàìåíò³ òà éîãî îðãàíàõ, çà âèíÿòêîì â³äïîâ³äàëüíîñò³ çà îá-
ðàçó ÷è íàêëåï (÷àñòèíà äðóãà ñòàòò³ 80 Êîíñòèòóö³¿ Óêðà¿íè); ãîëîñóâàí-
íÿ òà ïîçèö³ÿ, âèñëîâëåíà íàðîäíèì äåïóòàòîì Óêðà¿íè ñòîñîâíî ðîáîòè 
Âåðõîâ íî¿ Ðàäè Óêðà¿íè òà ¿¿ îðãàí³â, íå ìîæå áóòè ïðåäìåòîì ðîçãëÿäó ó 
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Âåðõîâ í³é Ðàä³ Óêðà¿íè òà ¿¿ îðãàíàõ (÷àñòèíà øîñòà ñòàòò³ 10 Çàêîíó Óêðà-
¿íè «Ïðî ñòàòóñ íàðîäíîãî äåïóòàòà Óêðà¿íè»).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî â îñíîâó òëóìà÷åííÿ ïîëî-
æåíü ÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòóö³¿ Óêðà¿íè, ÷àñòèíè ÷åòâåðòî¿ 
ñòàòò³ 59 Ðåãëàìåíòó ó ñèñòåìíîìó çâ’ÿçêó ç ïîëîæåííÿìè ñòàòåé 1, 5, 15, 
36, 38, 69, 76, 79, 80, 81, ÷àñòèí ï’ÿòî¿, ñüîìî¿, äåâ’ÿòî¿ ñòàòò³ 83, ñòàòò³ 86 
Êîíñòèòóö³¿ Óêðà¿íè, ñòàòåé 60, 61 Ðåãëàìåíòó ñë³ä ïîêëàñòè ñóâåðåííå 
ïðàâî Óêðà¿íñüêîãî íàðîäó çä³éñíþâàòè âëàäó, âèçíàííÿ íàðîäíîãî äåïó-
òàòà Óêðà¿íè ïîâíîâàæíèì ïðåäñòàâíèêîì Óêðà¿íñüêîãî íàðîäó ó Âåðõîâ-
í³é Ðàä³ Óêðà¿íè, íàäàííÿ éîìó ìàíäàòà â³ëüíî çä³éñíþâàòè òàêå ïðåä-
ñòàâíèöòâî ³ çàêð³ïëåííÿ îáîâ’ÿçêó ä³ÿòè â ³íòåðåñàõ óñ³õ ñï³ââ³ò÷èçíèê³â, 
âñòàíîâëåííÿ ïðîöåäóðè ïðèéíÿòòÿ ð³øåíü ó Âåðõîâí³é Ðàä³ Óêðà¿íè 
âèêëþ÷íî øëÿõîì â³ëüíîãî âîëåâèÿâëåííÿ íàðîäíèõ äåïóòàò³â Óêðà¿íè. 
Öå äàº ï³äñòàâè äëÿ âèñíîâêó, ùî îêðåì³ íàðîäí³ äåïóòàòè Óêðà¿íè, çîêðå-
ìà ò³, ÿê³ íå ïåðåáóâàþòü ó ñêëàä³ äåïóòàòñüêèõ ôðàêö³é, ùî ³í³ö³þâàëè 
ñòâîðåííÿ êîàë³ö³¿, ìàþòü ïðàâî áðàòè ó÷àñòü ó ¿¿ ôîðìóâàíí³, òîáòî âõî-
äèòè äî á³ëüøîñò³ íàðîäíèõ äåïóòàò³â Óêðà¿íè â³ä êîíñòèòóö³éíîãî ñêëàäó 
Âåðõîâíî¿ Ðàäè Óêðà¿íè.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 51, 62, 63, 67, 69, 93, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî ïîäàííÿ ïîëîæåííÿ ÷àñòèíè øîñòî¿ ñòàò-
ò³ 83 Êîíñòèòóö³¿ Óêðà¿íè, ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó Âåðõîâíî¿ 
Ðàäè Óêðà¿íè, çàòâåðäæåíîãî Çàêîíîì Óêðà¿íè «Ïðî Ðåãëàìåíò Âåðõîâíî¿ 
Ðàäè Óêðà¿íè» â³ä 10 ëþòîãî 2010 ðîêó ¹1861-VI, ó ñèñòåìíîìó çâ’ÿçêó ç 
ïîëîæåííÿìè ñòàòåé 1, 5, 15, 36, 38, 69, 76, 79, 80, 81, ÷àñòèí ï’ÿòî¿, ñüîìî¿, 
äåâ’ÿòî¿ ñòàòò³ 83, ñòàòò³ 86 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòåé 60, 61 Ðåãëàìåí-
òó Âåðõîâíî¿ Ðàäè Óêðà¿íè ñë³ä ðîçóì³òè òàê, ùî îêðåì³ íàðîäí³ äåïóòàòè 
Óêðà¿íè, çîêðåìà ò³, ÿê³ íå ïåðåáóâàþòü ó ñêëàä³ äåïóòàòñüêèõ ôðàêö³é, 
ùî ³í³ö³þâàëè ñòâîðåííÿ êîàë³ö³¿ äåïóòàòñüêèõ ôðàêö³é ó Âåðõîâí³é Ðàä³ 
Óêðà¿íè, ìàþòü ïðàâî áðàòè ó÷àñòü ó ôîðìóâàíí³ êîàë³ö³¿ äåïóòàòñüêèõ 
ôðàêö³é ó Âåðõîâí³é Ðàä³ Óêðà¿íè.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ
ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé
÷àñòè øåñòîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû,

÷àñòè ÷åòâåðòîé ñòàòüè 59 Ðåãëàìåíòà Âåðõîâíîé Ðàäû Óêðàèíû
î âîçìîæíîñòè îòäåëüíûõ íàðîäíûõ äåïóòàòîâ Óêðàèíû

ïðèíèìàòü íåïîñðåäñòâåííîå ó÷àñòèå
â ôîðìèðîâàíèè êîàëèöèè äåïóòàòñêèõ ôðàêöèé â Âåðõîâíîé Ðàäå Óêðàèíû 

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 68 íàðîäíûõ äåïóòàòîâ Óêðàèíû

г.  К и е в Äåëî ¹1-33/2010
6 апреля 2010 года
№11-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ 
Ñåðãååâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëî-
âè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàð-
êóø Ìàðèè Àíäðååâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à — äîêëàä÷èêà, Îâ÷à-
ðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà 
Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî ïî êîíñòèòóöèîííîìó ïðåäñòàâ-
ëåíèþ 68 íàðîäíûõ äåïóòàòîâ Óêðàèíû îá îôèöèàëüíîì òîëêîâàíèè ïîëîæå-
íèé ÷àñòè øåñòîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû, ÷àñòè ÷åòâåðòîé ñòàòüè 59 
Ðåãëàìåíòà Âåðõîâíîé Ðàäû Óêðàèíû, óòâåðæäåííîãî Çàêîíîì Óêðàèíû 
«Î Ðåãëàìåíòå Âåðõîâíîé Ðàäû Óêðàèíû» îò 10 ôåâðàëÿ 2010 ãîäà ¹1861-VI 
(Îôèöèàëüíûé âåñòíèê Óêðàèíû, 2010 ã., ¹12, ñò.565, ¹18, ñò.803), (äàëåå — 
Ðåãëàìåíò) î âîçìîæíîñòè îòäåëüíûõ íàðîäíûõ äåïóòàòîâ Óêðàèíû ïðè-
íèìàòü íåïîñðåäñòâåííîå ó÷àñòèå â ôîðìèðîâàíèè êîàëèöèè äåïóòàòñêèõ 
ôðàêöèé â Âåðõîâíîé Ðàäå Óêðàèíû (äàëåå — êîàëèöèÿ).

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 41 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 68 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 93 Çàêîíà Óêðàè-
íû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ ïðàêòè÷åñêàÿ íåîáõî-
äèìîñòü â îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòè øåñòîé ñòàòüè 83 
Êîíñòèòóöèè Óêðàèíû, ÷àñòè ÷åòâåðòîé ñòàòüè 59 Ðåãëàìåíòà.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Íèêèòèíà Þ.È. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 68 íàðîä-
íûõ äåïóòàòîâ Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû 
ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèé ÷àñòè øåñòîé 
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ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû, ÷àñòè ÷åòâåðòîé ñòàòüè 59 Ðåãëàìåíòà 
î âîçìîæíîñòè ôîðìèðîâàíèÿ êîàëèöèè îòäåëüíûìè íàðîäíûìè äåïó-
òàòàìè Óêðàèíû, â ÷àñòíîñòè è òàêèìè, êîòîðûå â ñîîòâåòñòâèè ñ ÷àñòüþ 
÷åòâåðòîé ñòàòüè 59 Ðåãëàìåíòà ïðèçíàíû âíåôðàêöèîííûìè (â ñâÿçè ñ èõ 
èñêëþ÷åíèåì èç ñîñòàâà äåïóòàòñêîé ôðàêöèè) èëè êîòîðûå âûøëè èëè 
íå âîøëè â ñîñòàâ äåïóòàòñêèõ ôðàêöèé, â òîì ÷èñëå èç-çà íåñîãëàñèÿ ñ 
ïîçèöèåé äåïóòàòñêèõ ôðàêöèé îá ó÷àñòèè â ôîðìèðîâàíèè êîàëèöèè.

Àâòîðû õîäàòàéñòâà óòâåðæäàþò, ÷òî ÷àñòüþ ÷åòâåðòîé ñòàòüè 59 Ðåãëà-
ìåíòà âíåäðåí èíñòèòóò âíåôðàêöèîííûõ íàðîäíûõ äåïóòàòîâ Óêðàèíû, 
êîòîðûìè ñ÷èòàþòñÿ íàðîäíûå äåïóòàòû Óêðàèíû, èñêëþ÷åííûå èç ñîñòà-
âà äåïóòàòñêîé ôðàêöèè. Â êîíñòèòóöèîííîì ïðåäñòàâëåíèè óêàçàíî, ÷òî 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû â ñâîèõ ðåøåíèÿõ îïðåäåëèë äåïóòàòñêèå 
ôðàêöèè ñóáúåêòàìè ôîðìèðîâàíèÿ êîàëèöèè, à òàêæå óêàçàë íà ðîëü äå-
ïóòàòñêèõ ôðàêöèé â ïðîöåññå ñòðóêòóðèðîâàíèÿ è âíóòðåííåé îðãàíèçà-
öèè äåÿòåëüíîñòè Âåðõîâíîé Ðàäû Óêðàèíû, â òîì ÷èñëå â ôîðìèðîâàíèè 
êîàëèöèè. Îäíàêî âîïðîñ âîçìîæíîñòè íàðîäíûõ äåïóòàòîâ Óêðàèíû, íå 
âõîäÿùèõ â ñîñòàâ äåïóòàòñêèõ ôðàêöèé, ïðèíèìàòü ó÷àñòèå â ôîðìèðî-
âàíèè êîàëèöèè Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íå ðàññìàòðèâàëñÿ.

Ïðàêòè÷åñêóþ íåîáõîäèìîñòü â ðàçúÿñíåíèè ïîëîæåíèé ÷àñòè øåñòîé 
ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû è ÷àñòè ÷åòâåðòîé ñòàòüè 59 Ðåãëàìåí-
òà íàðîäíûå äåïóòàòû Óêðàèíû ñâÿçûâàþò ñ íàðóøåíèåì ïðàâ íàðîäíûõ 
äåïóòàòîâ Óêðàèíû ïðåäñòàâëÿòü èíòåðåñû ãðàæäàí Óêðàèíû, êîòîðûå èõ 
èçáðàëè, ÷òî ÿâëÿåòñÿ îñíîâàíèåì äëÿ îôèöèàëüíîãî òîëêîâàíèÿ óêàçàí-
íûõ íîðì Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû.

Ïî ìíåíèþ ñóáúåêòà ïðàâa íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå, îáðà-
çîâàííàÿ íà îñíîâàíèè ñîãëàñîâàííûõ ïîëèòè÷åñêèõ ïîçèöèé äåïóòàòñ-
êèõ ôðàêöèé êîàëèöèÿ ìîæåò âêëþ÷àòü êàê íàðîäíûõ äåïóòàòîâ Óêðàèíû, 
âõîäÿùèõ â ñîîòâåòñòâóþùèå ôðàêöèè, òàê è äðóãèõ íàðîäíûõ äåïóòàòîâ 
Óêðàèíû, êîòîðûå êàê ïðåäñòàâèòåëè Óêðàèíñêîãî íàðîäà ïîääåðæèâà-
þò ñîãëàñîâàííûå ïîëèòè÷åñêèå ïîçèöèè, íà îñíîâå êîòîðûõ ïîñòðîåíà 
êîàëèöèÿ, â òîì ÷èñëå è òåõ, êîòîðûå â ñîîòâåòñòâèè ñ ÷àñòüþ ÷åòâåðòîé 
ñòàòüè 59 Ðåãëàìåíòà ÿâëÿþòñÿ âíåôðàêöèîííûìè (òî åñòü èñêëþ÷åííû-
ìè èç ñîñòàâà äåïóòàòñêîé ôðàêöèè) èëè íå âîøëè ëèáî âûøëè èç ñîñòàâà 
äåïóòàòñêèõ ôðàêöèé, íî èõ ïîëíîìî÷èÿ íå ïðåêðàùåíû â ïîðÿäêå, óñòà-
íîâëåííîì ÷àñòüþ øåñòîé ñòàòüè 81 Êîíñòèòóöèè Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ âûñêàçàëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû 
Óêðàèíû, Ïðåìüåð-ìèíèñòð Óêðàèíû, íàó÷íûå ðàáîòíèêè Ëüâîâñêîãî 
íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè Èâàíà Ôðàíêî, Íàöèîíàëüíîé þðè-
äè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî, Îäåññêîé íàöèî-
íàëüíîé þðèäè÷åñêîé àêàäåìèè.

3. Ðåøàÿ ïîäíÿòûé â êîíñòèòóöèîííîì ïðåäñòàâëåíèè âîïðîñ, Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ äåìîêðàòè÷åñêèì, ïðàâîâûì ãîñóäàðñòâîì, ðåñ-
ïóáëèêîé; íîñèòåëåì ñóâåðåíèòåòà è åäèíñòâåííûì èñòî÷íèêîì âëàñòè â 
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Óêðàèíå ÿâëÿåòñÿ íàðîä, êîòîðûé îñóùåñòâëÿåò âëàñòü íåïîñðåäñòâåííî è 
÷åðåç îðãàíû ãîñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ; 
ãðàæäàíå èìåþò ïðàâî ïðèíèìàòü ó÷àñòèå â óïðàâëåíèè ãîñóäàðñòâåííûìè 
äåëàìè, ñâîáîäíî èçáèðàòü è áûòü èçáðàííûìè â îðãàíû ãîñóäàðñòâåííîé 
âëàñòè; íàðîäíîå âîëåèçúÿâëåíèå îñóùåñòâëÿåòñÿ ÷åðåç âûáîðû, ðåôåðåí-
äóì è èíûå ôîðìû íåïîñðåäñòâåííîé äåìîêðàòèè (ñòàòüÿ 1, ÷àñòè ïåðâàÿ, 
âòîðàÿ ñòàòüè 5, ÷àñòü ïåðâàÿ ñòàòüè 38, ñòàòüÿ 69 Êîíñòèòóöèè Óêðàèíû).

Ñîãëàñíî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, èçëî-
æåííîé â Ðåøåíèè îò 5 îêòÿáðÿ 2005 ãîäà ¹6-ðï/2005, êîíñòèòóöèîííî-
ïðàâîâîå ñîäåðæàíèå óêàçàííûõ ïîëîæåíèé çàêëþ÷àåòñÿ â òîì, ÷òî «âëàñòü 
Óêðàèíñêîãî íàðîäà ÿâëÿåòñÿ ïåðâè÷íîé, åäèíîé è íåîò÷óæäàåìîé, òî 
åñòü îðãàíû ãîñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ 
îñóùåñòâëÿþò âëàñòü â Óêðàèíå, êîòîðàÿ èñõîäèò îò íàðîäà» (àáçàö òðåòèé 
ïîäïóíêòà 4.1 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

3.2. Ãðàæäàíå Óêðàèíû èìåþò ïðàâî íà ñâîáîäó îáúåäèíåíèÿ â ïîëè-
òè÷åñêèå ïàðòèè, êîòîðûå ñîäåéñòâóþò ôîðìèðîâàíèþ è âûðàæåíèþ ïî-
ëèòè÷åñêîé âîëè, ïðèíèìàþò ó÷àñòèå â âûáîðàõ (÷àñòè ïåðâàÿ, âòîðàÿ ñòà-
òüè 36 Êîíñòèòóöèè Óêðàèíû). Ïðèíàäëåæíîñòü èëè íåïðèíàäëåæíîñòü ê 
ïîëèòè÷åñêîé ïàðòèè íå ìîæåò ñëóæèòü îñíîâàíèåì äëÿ îãðàíè÷åíèÿ ïðàâ 
è ñâîáîä ëèáî äëÿ ïðåäîñòàâëåíèÿ êàêèõ-ëèáî ëüãîò è ïðåèìóùåñòâ (÷àñòü 
òðåòüÿ ñòàòüè 1 Çàêîíà Óêðàèíû «Î ïîëèòè÷åñêèõ ïàðòèÿõ â Óêðàèíå»).

Ïîëèòè÷åñêèå ïàðòèè îáåñïå÷èâàþò ó÷àñòèå ãðàæäàí Óêðàèíû â ïîëè-
òè÷åñêîé æèçíè îáùåñòâà, âëèÿþò íà ãîñóäàðñòâåííóþ âëàñòü, ïðèíèìà-
þò ó÷àñòèå â ôîðìèðîâàíèè îðãàíîâ âëàñòè è êîíòðîëå çà èõ äåÿòåëüíîñ-
òüþ (àáçàö òðåòèé ïîäïóíêòà 3.1 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 12 èþíÿ 2007 ãîäà ¹2-ðï/2007).

3.3. Âåðõîâíàÿ Ðàäà Óêðàèíû ÿâëÿåòñÿ îðãàíîì ãîñóäàðñòâåííîé âëàñòè, 
êîòîðûé îñóùåñòâëÿåò ñâîè ïîëíîìî÷èÿ íà ïðèíöèïàõ ïðåäñòàâèòåëüñòâà 
íàðîäíûìè äåïóòàòàìè Óêðàèíû èíòåðåñîâ Óêðàèíñêîãî íàðîäà. Êîíñòè-
òóöèîííûé Ñóä Óêðàèíû â ñâîåì Ðåøåíèè îò 7 èþëÿ 1998 ãîäà ¹11-ðï/98 
óêàçàë, ÷òî äåÿòåëüíîñòü Âåðõîâíîé Ðàäû Óêðàèíû ïðåæäå âñåãî íàïðàâ-
ëåíà íà îáåñïå÷åíèå íàðîäíîãî ïðåäñòàâèòåëüñòâà è âûÿâëåíèå ãîñóäàðñ-
òâåííîé âîëè ïðèíÿòèåì çàêîíîâ ïîñðåäñòâîì ãîëîñîâàíèÿ íàðîäíûõ äå-
ïóòàòîâ Óêðàèíû (àáçàö òðåòèé ïóíêòà 1 ìîòèâèðîâî÷íîé ÷àñòè).

Êîíñòèòóöèîííûé ñîñòàâ Âåðõîâíîé Ðàäû Óêðàèíû — ÷åòûðåñòà ïÿòü-
äåñÿò íàðîäíûõ äåïóòàòîâ Óêðàèíû, êîòîðûå èçáèðàþòñÿ íà îñíîâå âñåîá-
ùåãî, ðàâíîãî è ïðÿìîãî èçáèðàòåëüíîãî ïðàâà ïóòåì òàéíîãî ãîëîñîâàíèÿ 
(÷àñòü ïåðâàÿ ñòàòüè 76 Êîíñòèòóöèè Óêðàèíû). Èçáðàíèå íàðîäíûõ äåïó-
òàòîâ Óêðàèíû â ìíîãîìàíäàòíîì îáùåãîñóäàðñòâåííîì èçáèðàòåëüíîì 
îêðóãå ïî èçáèðàòåëüíûì ñïèñêàì êàíäèäàòîâ â äåïóòàòû îò ïîëèòè÷åñêèõ 
ïàðòèé (èçáèðàòåëüíûõ áëîêîâ ïîëèòè÷åñêèõ ïàðòèé (äàëåå — èçáèðàòåëü-
íûõ áëîêîâ) îñóùåñòâëÿåòñÿ ïî ïðîïîðöèîíàëüíîé ñèñòåìå (÷àñòü òðåòüÿ 
ñòàòüè 1 Çàêîíà Óêðàèíû «Î âûáîðàõ íàðîäíûõ äåïóòàòîâ Óêðàèíû»). Âñå 
íàðîäíûå äåïóòàòû Óêðàèíû ÿâëÿþòñÿ ïîëíîìî÷íûìè ïðåäñòàâèòåëÿìè 
Óêðàèíñêîãî íàðîäà â Âåðõîâíîé Ðàäå Óêðàèíû, îòâåòñòâåííûìè ïåðåä 
íèì è ïðèçâàííûìè âûðàæàòü è çàùèùàòü åãî èíòåðåñû.
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3.4. Êîíñòèòóöèÿ Óêðàèíû ñâÿçûâàåò íà÷àëî îñóùåñòâëåíèÿ ïîëíî-
ìî÷èé íàðîäíûì äåïóòàòîì Óêðàèíû ñ ìîìåíòîì ïðèíåñåíèÿ ïðèñÿãè è 
ñîäåðæèò ïðåäîñòåðåæåíèå îá óòðàòå äåïóòàòñêîãî ìàíäàòà â ñëó÷àå îòêàçà 
ïðèíåñòè ïðèñÿãó (÷àñòè òðåòüÿ, ÷åòâåðòàÿ ñòàòüè 79). Ïðèñÿãà, êîòîðóþ 
ïðèíîñÿò íàðîäíûå äåïóòàòû Óêðàèíû ïåðåä âñòóïëåíèåì â äîëæíîñòü, 
óêàçûâàåò íà òî, ÷òî íàðîäíûé äåïóòàò Óêðàèíû äîëæåí «ñîáëþäàòü Êîí-
ñòèòóöèþ Óêðàèíû è çàêîíû Óêðàèíû, èñïîëíÿòü ñâîè îáÿçàííîñòè â 
èíòåðåñàõ âñåõ ñîîòå÷åñòâåííèêîâ» (÷àñòü ïåðâàÿ ñòàòüè 79 Êîíñòèòóöèè 
Óêðàèíû).

Ñîãëàñíî Ðåãëàìåíòó íàðîäíûìè äåïóòàòàìè Óêðàèíû â Âåðõîâíîé 
Ðàäå Óêðàèíû ôîðìèðóþòñÿ äåïóòàòñêèå ôðàêöèè (÷àñòü ïåðâàÿ ñòà-
òüè 58). Ïðè ýòîì ïîëèòè÷åñêàÿ ïàðòèÿ (èçáèðàòåëüíûé áëîê) èìååò ïðàâî 
ôîðìèðîâàòü â Âåðõîâíîé Ðàäå Óêðàèíû òîëüêî îäíó äåïóòàòñêóþ ôðàê-
öèþ (÷àñòü âòîðàÿ ñòàòüè 58 Ðåãëàìåíòà), êîòîðàÿ äîëæíà íàñ÷èòûâàòü íå 
ìåíüøå ÷åì 15 íàðîäíûõ äåïóòàòîâ Óêðàèíû (÷àñòü ïåðâàÿ ñòàòüè 59 Ðåã-
ëàìåíòà).

Ðåàëèçàöèÿ ïîëíîìî÷èé Âåðõîâíîé Ðàäîé Óêðàèíû îáóñëîâëåíà íå 
òîëüêî ïðèîáðåòåíèåì ïîëíîìî÷èé íàðîäíûìè äåïóòàòàìè Óêðàèíû, íî 
è ñîçäàíèåì â Âåðõîâíîé Ðàäå Óêðàèíû êîàëèöèè. Êîàëèöèÿ ôîðìèðóåòñÿ 
ïî ðåçóëüòàòàì âûáîðîâ è íà îñíîâå ñîãëàñîâàíèÿ ïîëèòè÷åñêèõ ïîçèöèé 
â òå÷åíèå îäíîãî ìåñÿöà ñî äíÿ îòêðûòèÿ ïåðâîãî çàñåäàíèÿ Âåðõîâíîé 
Ðàäû Óêðàèíû, êîòîðîå ïðîâîäèòñÿ ïîñëå î÷åðåäíûõ èëè âíåî÷åðåäíûõ 
âûáîðîâ Âåðõîâíîé Ðàäû Óêðàèíû, èëè â òå÷åíèå ìåñÿöà ñî äíÿ ïðåêðà-
ùåíèÿ äåÿòåëüíîñòè êîàëèöèè; â ñîñòàâ êîàëèöèè âõîäèò áîëüøèíñòâî 
íàðîäíûõ äåïóòàòîâ Óêðàèíû îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé 
Ðàäû Óêðàèíû (÷àñòè øåñòàÿ, ñåäüìàÿ ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû).

Â ñîîòâåòñòâèè ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ôðàêöèîííîå ñòðóêòóðèðîâàíèå Âåðõîâ-
íîé Ðàäû Óêðàèíû è ôîðìèðîâàíèå êîàëèöèè ÿâëÿþòñÿ îáÿçàòåëüíûìè 
óñëîâèÿìè åå ïîëíîìî÷íîñòè (àáçàö âòîðîé ïîäïóíêòà 5.3 ïóíêòà 5 ìîòè-
âèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 25 èþíÿ 2008 ãîäà ¹12-ðï/2008).

4. Â ÷àñòÿõ ïÿòîé, äåâÿòîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû ïðåäóñìîò-
ðåíî, ÷òî ïîðÿäîê ðàáîòû Âåðõîâíîé Ðàäû Óêðàèíû, ïðèíöèïû ôîðìèðî-
âàíèÿ, îðãàíèçàöèè äåÿòåëüíîñòè è ïðåêðàùåíèÿ äåÿòåëüíîñòè êîàëèöèè 
óñòàíàâëèâàþòñÿ Îñíîâíûì Çàêîíîì Óêðàèíû è Ðåãëàìåíòîì Âåðõîâíîé 
Ðàäû Óêðàèíû. Òîëêîâàíèå ïîëîæåíèé ÷àñòè øåñòîé ñòàòüè 83 Êîíñòèòó-
öèè Óêðàèíû â Ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 17 ñåíòÿáðÿ 
2008 ãîäà ¹16-ðï/2008 äàíî áåç ó÷åòà ïîëîæåíèé Ðåãëàìåíòà, ïîñêîëüêó 
Âðåìåííûé ðåãëàìåíò Âåðõîâíîé Ðàäû Óêðàèíû ýòèì æå Ðåøåíèåì áûë 
ïðèçíàí íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû â ñâÿçè ñ ïðèíÿòèåì 
åãî íå â ôîðìå çàêîíà Óêðàèíû, à â ôîðìå ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû 
Óêðàèíû. Êîíñòèòóöèîííîå ïîëîæåíèå îá óñòàíîâëåíèè ïðèíöèïîâ ôîð-
ìèðîâàíèÿ êîàëèöèè Êîíñòèòóöèåé Óêðàèíû è Ðåãëàìåíòîì ðåàëèçîâàíî 
ñî âñòóïëåíèåì â ñèëó 17 ôåâðàëÿ 2010 ãîäà Çàêîíà Óêðàèíû «Î Ðåãëàìåí-
òå Âåðõîâíîé Ðàäû Óêðàèíû» ¹1861-VI, ïîýòîìó îôèöèàëüíîå òîëêîâà-
íèå ñîîòâåòñòâóþùèõ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû è Ðåãëàìåíòà î 
ôîðìèðîâàíèè êîàëèöèè äîëæíî îñóùåñòâëÿòüñÿ â èõ ñèñòåìíîé ñâÿçè.
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Êîíñòèòóöèåé Óêðàèíû (÷àñòÿìè øåñòîé, ñåäüìîé ñòàòüè 83) è Ðåã-
ëàìåíòîì (ñòàòüÿìè 61, 62) óñòàíîâëåíû ñëåäóþùèå ïðèíöèïû ôîðìè-
ðîâàíèÿ êîàëèöèè: îíà ôîðìèðóåòñÿ ïî ðåçóëüòàòàì âûáîðîâ íàðîäíûõ 
äåïóòàòîâ Óêðàèíû; ôîðìèðîâàíèå îñóùåñòâëÿåòñÿ ïîñëå ïðîâåäåíèÿ 
êîíñóëüòàöèé äåïóòàòñêèìè ôðàêöèÿìè; îñíîâîé ôîðìèðîâàíèÿ êîàëè-
öèè ÿâëÿåòñÿ ñîãëàñîâàíèå äåïóòàòñêèìè ôðàêöèÿìè ïîëèòè÷åñêèõ ïîçè-
öèé; ïî ðåçóëüòàòàì êîíñóëüòàöèé çàêëþ÷àåòñÿ Ñîãëàøåíèå î êîàëèöèè; 
íåîòúåìëåìîé ñîñòàâëÿþùåé òàêîãî Ñîãëàøåíèÿ ÿâëÿåòñÿ ñïèñîê íàðîä-
íûõ äåïóòàòîâ Óêðàèíû, êîòîðûå ñôîðìèðîâàëè êîàëèöèþ è ÷èñëåííîñòü 
êîòîðûõ ñîñòàâëÿåò áîëüøèíñòâî îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé 
Ðàäû Óêðàèíû, ÷òî óäîñòîâåðåíî ëè÷íûìè ïîäïèñÿìè ýòèõ íàðîäíûõ äå-
ïóòàòîâ Óêðàèíû; êîàëèöèÿ ôîðìèðóåòñÿ â òå÷åíèå îäíîãî ìåñÿöà ñî äíÿ 
îòêðûòèÿ ïåðâîãî çàñåäàíèÿ íîâîèçáðàííîé Âåðõîâíîé Ðàäû Óêðàèíû 
èëè â òå÷åíèå îäíîãî ìåñÿöà ñî äíÿ ïðåêðàùåíèÿ äåÿòåëüíîñòè ïðåäûäó-
ùåé êîàëèöèè; êîàëèöèÿ ñ÷èòàåòñÿ ñôîðìèðîâàííîé ñ ìîìåíòà îôèöè-
àëüíîãî îáúÿâëåíèÿ îá ýòîì ïðåäñåäàòåëüñòâóþùèì íà ïëåíàðíîì çàñå-
äàíèè Âåðõîâíîé Ðàäû Óêðàèíû íà îñíîâàíèè ïðåäñòàâëåííûõ â Àïïàðàò 
Âåðõîâíîé Ðàäû Óêðàèíû íåîáõîäèìûõ äîêóìåíòîâ.

Â ñîîòâåòñòâèè ñ ýòèì ñòàòüÿ 61 Ðåãëàìåíòà îïðåäåëèëà êîàëèöèþ êàê 
ñôîðìèðîâàííîå ïî ðåçóëüòàòàì âûáîðîâ è íà îñíîâå ñîãëàñîâàííûõ ïî-
ëèòè÷åñêèõ ïîçèöèé è íà íà÷àëàõ, óñòàíîâëåííûõ Êîíñòèòóöèåé Óêðàè-
íû è Ðåãëàìåíòîì, îáúåäèíåíèå äåïóòàòñêèõ ôðàêöèé, íàðîäíûõ äåïóòà-
òîâ Óêðàèíû, â ñîñòàâ êîòîðîãî âõîäèò áîëüøèíñòâî íàðîäíûõ äåïóòàòîâ 
Óêðàèíû îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû.

Ñîçäàíèå â Âåðõîâíîé Ðàäå Óêðàèíû êîàëèöèè èìååò öåëüþ äîáðî-
âîëüíîå îáúåäèíåíèå íàðîäíûõ äåïóòàòîâ Óêðàèíû â ïàðëàìåíòñêîå áîëü-
øèíñòâî. Ïðèçíàêàìè êîàëèöèè ÿâëÿåòñÿ íàëè÷èå äåïóòàòñêèõ ôðàêöèé, 
à òàêæå áîëüøèíñòâà íàðîäíûõ äåïóòàòîâ Óêðàèíû îò êîíñòèòóöèîííîãî 
ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû. Íåîáõîäèìîñòü âõîæäåíèÿ â êîàëè-
öèþ óêàçàííîãî êîëè÷åñòâà íàðîäíûõ äåïóòàòîâ Óêðàèíû ïîäòâåðæ-
äàåòñÿ, â ÷àñòíîñòè, ÷àñòüþ äåñÿòîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû, 
ñîãëàñíî êîòîðîé «äåïóòàòñêàÿ ôðàêöèÿ â Âåðõîâíîé Ðàäå Óêðàèíû, 
â ñîñòàâ êîòîðîé âõîäèò áîëüøèíñòâî íàðîäíûõ äåïóòàòîâ Óêðàèíû îò 
êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû, èìååò ïðàâà êîà-
ëèöèè äåïóòàòñêèõ ôðàêöèé â Âåðõîâíîé Ðàäå Óêðàèíû, ïðåäóñìîòðåí-
íûå íàñòîÿùåé Êîíñòèòóöèåé». Â ñîîòâåòñòâèè ñ ïóíêòîì 2 ÷àñòè ïåð-
âîé ñòàòüè 66 Ðåãëàìåíòà äåÿòåëüíîñòü êîàëèöèè ïðåêðàùàåòñÿ, åñëè â 
íåé îñòàåòñÿ êîëè÷åñòâî íàðîäíûõ äåïóòàòîâ Óêðàèíû, ìåíüøåå, ÷åì 
ýòî ïðåäóñìîòðåíî ÷àñòüþ øåñòîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû, òî 
åñòü ìåíüøèíñòâî îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óêðà-
èíû. ×àñòü ñåäüìàÿ ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû ïðåäóñìàòðèâàåò 
ôîðìèðîâàíèå êîàëèöèè íå òîëüêî ïîñëå ïðîâåäåíèÿ î÷åðåäíûõ è âíå-
î÷åðåäíûõ âûáîðîâ Âåðõîâíîé Ðàäû Óêðàèíû, íî è ïîñëå ïðåêðàùåíèÿ 
äåÿòåëüíîñòè êîàëèöèè. Ýòî äàåò îñíîâàíèÿ äëÿ âûâîäà, ÷òî ñîãëàñíî 
Êîíñòèòóöèè Óêðàèíû âîçìîæíî èçìåíåíèå â Âåðõîâíîé Ðàäå Óêðàèíû 
îäíîãî ïàðëàìåíòñêîãî áîëüøèíñòâà íà äðóãîå â çàâèñèìîñòè îò âîëè 
áîëüøèíñòâà íàðîäíûõ äåïóòàòîâ Óêðàèíû îò êîíñòèòóöèîííîãî ñîñòàâà 
Âåðõîâíîé Ðàäû Óêðàèíû.
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5. Ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû ãîñóäàðñòâî ãàðàíòèðóåò ñâî-
áîäó ïîëèòè÷åñêîé äåÿòåëüíîñòè, íå çàïðåùåííîé Êîíñòèòóöèåé è çàêî-
íàìè Óêðàèíû (÷àñòü ÷åòâåðòàÿ ñòàòüè 15). Ýòè ãàðàíòèè ðàñïðîñòðàíÿ-
þòñÿ è íà íàðîäíûõ äåïóòàòîâ Óêðàèíû (àáçàö òðåòèé ïóíêòà 3 ìîòèâè-
ðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 3 äåêàáðÿ 
1998 ãîäà ¹17-ðï/98).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç òîãî, ÷òî «äåÿòåëüíîñòü 
Âåðõîâíîé Ðàäû Óêðàèíû ÿâëÿåòñÿ íåîòúåìëåìîé ñîñòàâíîé ÷àñòüþ îá-
ùåñòâåííîé æèçíè â Óêðàèíå è äîëæíà îñíîâûâàòüñÿ íà ïðèíöèïàõ ïî-
ëèòè÷åñêîãî, ýêîíîìè÷åñêîãî è èäåîëîãè÷åñêîãî ìíîãîîáðàçèÿ (÷àñòü 
ïåðâàÿ ñòàòüè 15 Êîíñòèòóöèè Óêðàèíû)» (àáçàö ñåäüìîé ïóíêòà 3 ìîòè-
âèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 3 äåêàáðÿ 1998 ãîäà ¹17-ðï/98).

Àíàëèç ïîëîæåíèé ïóíêòà 6 ÷àñòè âòîðîé, ÷àñòè øåñòîé ñòàòüè 81 Êîí-
ñòèòóöèè Óêðàèíû äàåò îñíîâàíèÿ äëÿ âûâîäà, ÷òî Îñíîâíîé Çàêîí Óêðà-
èíû íå èñêëþ÷àåò, à Ðåãëàìåíò (÷àñòü òðåòüÿ ñòàòüè 59) ïðåäóñìàòðèâàåò 
âîçìîæíîñòü ïðåáûâàíèÿ â Âåðõîâíîé Ðàäå Óêðàèíû íàðîäíîãî äåïóòàòà 
Óêðàèíû âíå äåïóòàòñêîé ôðàêöèè, â ÷àñòíîñòè â ñëó÷àå åãî íåâõîæäåíèÿ 
èëè âûõîäà èç ñîñòàâà äåïóòàòñêîé ôðàêöèè ïîëèòè÷åñêîé ïàðòèè (èçáè-
ðàòåëüíîãî áëîêà), ïî èçáèðàòåëüíîìó ñïèñêó êîòîðîé îí èçáðàí, äî ïðè-
íÿòèÿ íà îñíîâàíèè çàêîíà ðåøåíèÿ âûñøèì ðóêîâîäÿùèì îðãàíîì ñîîò-
âåòñòâóþùåé ïîëèòè÷åñêîé ïàðòèè (èçáèðàòåëüíîãî áëîêà) î äîñðî÷íîì 
ïðåêðàùåíèè åãî ïîëíîìî÷èé. Êðîìå òîãî, ñîãëàñíî ÷àñòè ÷åòâåðòîé ñòà-
òüè 59 Ðåãëàìåíòà íàðîäíûé äåïóòàò Óêðàèíû, èñêëþ÷åííûé èç ñîñòàâà 
äåïóòàòñêîé ôðàêöèè, ÿâëÿåòñÿ âíåôðàêöèîííûì. Â ñîîòâåòñòâèè ñ ÷àñ-
òüþ ÷åòâåðòîé ñòàòüè 60 Ðåãëàìåíòà «äåïóòàòñêàÿ ôðàêöèÿ, ñîñòàâ êîòîðîé 
ñòàíîâèòñÿ ìåíåå íåîáõîäèìîãî ìèíèìàëüíîãî êîëè÷åñòâà íàðîäíûõ äå-
ïóòàòîâ, îïðåäåëåííîãî ÷àñòüþ ïåðâîé ñòàòüè 59 íàñòîÿùåãî Ðåãëàìåíòà, 
÷åðåç 15 äíåé ïîñëå äíÿ íàñòóïëåíèÿ òàêîãî ôàêòà îáúÿâëÿåòñÿ Ïðåäñåäà-
òåëåì Âåðõîâíîé Ðàäû Óêðàèíû ðàñïóùåííîé».

6. Êîíñòèòóöèÿ Óêðàèíû, ïðåäóñìîòðåâ ïðèíàäëåæíîñòü íàðîäíûõ äå-
ïóòàòîâ Óêðàèíû ê äåïóòàòñêèì ôðàêöèÿì, íå îãðàíè÷èëà èõ ïðàâo ñàìî-
ñòîÿòåëüíî îïðåäåëÿòüñÿ ïðè ïðèíÿòèè ðåøåíèé, â òîì ÷èñëå î âõîæäåíèè 
â ñîñòàâ áîëüøèíñòâà íàðîäíûõ äåïóòàòîâ Óêðàèíû îò êîíñòèòóöèîííîãî 
ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû, êîòîðàÿ ôîðìèðóåò êîàëèöèþ. Íàëè-
÷èå ó íàðîäíîãî äåïóòàòà Óêðàèíû òàêîãî ïðàâà íå çàâèñèò îò ïîçèöèè 
äåïóòàòñêîé ôðàêöèè îòíîñèòåëüíî ó÷àñòèÿ â êîàëèöèè. Äàííûé âûâîä 
ïîäòâåðæäàåòñÿ, â ÷àñòíîñòè, òåì, ÷òî ÷àñòü âòîðàÿ ñòàòüè 81 Êîíñòèòó-
öèè Óêðàèíû, óñòàíàâëèâàÿ èñ÷åðïûâàþùèé ïåðå÷åíü îñíîâàíèé äëÿ äî-
ñðî÷íîãî ïðåêðàùåíèÿ ïîëíîìî÷èé íàðîäíîãî äåïóòàòà Óêðàèíû, íå ïðå-
äóñìàòðèâàåò òàêîãî îñíîâàíèÿ, êàê èñêëþ÷åíèå èç ñîñòàâà äåïóòàòñêîé 
ôðàêöèè íàðîäíîãî äåïóòàòà Óêðàèíû.

Ñëåäîâàòåëüíî, ïðåäñòàâèòåëüñòâî íàðîäíûìè äåïóòàòàìè Óêðàèíû 
Óêðàèíñêîãî íàðîäà â Âåðõîâíîé Ðàäå Óêðàèíû, ïðèíÿòèå ðåøåíèé ïàð-
ëàìåíòîì ëèøü ïóòåì ëè÷íîãî ãîëîñîâàíèÿ íàðîäíûõ äåïóòàòîâ Óêðàè-
íû (÷àñòè âòîðàÿ, òðåòüÿ ñòàòüè 84 Êîíñòèòóöèè Óêðàèíû), èñïîëíåíèå 
íàðîäíûìè äåïóòàòàìè Óêðàèíû ñâîèõ îáÿçàííîñòåé â èíòåðåñàõ âñåõ 
ñîîòå÷åñòâåííèêîâ (÷àñòü òðåòüÿ ñòàòüè 79 Êîíñòèòóöèè Óêðàèíû) è îò-
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ñóòñòâèå â ÷àñòè âòîðîé ñòàòüè 81 Êîíñòèòóöèè Óêðàèíû ïîëîæåíèé î äî-
ñðî÷íîì ïðåêðàùåíèè ïîëíîìî÷èé íàðîäíîãî äåïóòàòà Óêðàèíû â ñëó÷àå 
èñêëþ÷åíèÿ åãî èç ñîñòàâà äåïóòàòñêîé ôðàêöèè — âñå ýòî óêàçûâàåò íà 
âñåíàðîäíûé õàðàêòåð ïðåäñòàâèòåëüñòâà íàðîäíûõ äåïóòàòîâ Óêðàèíû â 
Âåðõîâíîé Ðàäå Óêðàèíû è íàëè÷èå ó íèõ ìàíäàòà íà ñâîáîäíîå åãî îñó-
ùåñòâëåíèå.

Ñâîáîäíîå îñóùåñòâëåíèå òàêîãî ïðåäñòàâèòåëüñòâà îáåñïå÷èâàåòñÿ 
óñòàíîâëåíèåì êîíñòèòóöèîííî-ïðàâîâûõ ãàðàíòèé äåïóòàòñêîé íåïðè-
êîñíîâåííîñòè, ñâîáîäíîãî âîëåèçúÿâëåíèÿ è áåñïðåïÿòñòâåííîãî îñó-
ùåñòâëåíèÿ íàðîäíûì äåïóòàòîì Óêðàèíû ñâîèõ ïîëíîìî÷èé. Â ÷àñòíîñ-
òè, íàðîäíûé äåïóòàò Óêðàèíû íå íåñåò þðèäè÷åñêîé îòâåòñòâåííîñòè çà 
ðåçóëüòàòû ãîëîñîâàíèÿ èëè âûñêàçûâàíèå â ïàðëàìåíòå è åãî îðãàíàõ, çà 
èñêëþ÷åíèåì îòâåòñòâåííîñòè çà îñêîðáëåíèå èëè êëåâåòó (÷àñòü âòîðàÿ 
ñòàòüè 80 Êîíñòèòóöèè Óêðàèíû); ãîëîñîâàíèå è ïîçèöèÿ, âûñêàçàííàÿ 
íàðîäíûì äåïóòàòîì Óêðàèíû îòíîñèòåëüíî ðàáîòû Âåðõîâíîé Ðàäû Óê-
ðàèíû è åå îðãàíîâ, íå ìîæåò áûòü ïðåäìåòîì ðàññìîòðåíèÿ â Âåðõîâ-
íîé Ðàäå Óêðàèíû è åå îðãàíàõ (÷àñòü øåñòàÿ ñòàòüè 10 Çàêîíà Óêðàèíû 
«Î ñòàòóñå íàðîäíîãî äåïóòàòà Óêðàèíû»).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî â îñíîâó òîëêîâàíèÿ ïî-
ëîæåíèé ÷àñòè øåñòîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû, ÷àñòè ÷åòâåðòîé 
ñòàòüè 59 Ðåãëàìåíòà â ñèñòåìíîé ñâÿçè ñ ïîëîæåíèÿìè ñòàòåé 1, 5, 15, 
36, 38, 69, 76, 79, 80, 81, ÷àñòåé ïÿòîé, ñåäüìîé, äåâÿòîé ñòàòüè 83, ñòà-
òüè 86 Êîíñòèòóöèè Óêðàèíû, ñòàòåé 60, 61 Ðåãëàìåíòà ñëåäóåò ïîëîæèòü 
ñóâåðåííîå ïðàâî Óêðàèíñêîãî íàðîäà îñóùåñòâëÿòü âëàñòü, ïðèçíàíèå 
íàðîäíîãî äåïóòàòà Óêðàèíû ïîëíîìî÷íûì ïðåäñòàâèòåëåì Óêðàèíñêî-
ãî íàðîäà â Âåðõîâíîé Ðàäå Óêðàèíû, ïðåäîñòàâëåíèå åìó ìàíäàòà ñâî-
áîäíî îñóùåñòâëÿòü òàêîå ïðåäñòàâèòåëüñòâî è çàêðåïëåíèå îáÿçàííîñòè 
äåéñòâîâàòü â èíòåðåñàõ âñåõ ñîîòå÷åñòâåííèêîâ, óñòàíîâëåíèå ïðîöåäóðû 
ïðèíÿòèÿ ðåøåíèé â Âåðõîâíîé Ðàäå Óêðàèíû èñêëþ÷èòåëüíî ïóòåì ñâî-
áîäíîãî âîëåèçúÿâëåíèÿ íàðîäíûõ äåïóòàòîâ Óêðàèíû. Ýòî äàåò îñíîâà-
íèÿ äëÿ âûâîäà, ÷òî îòäåëüíûå íàðîäíûå äåïóòàòû Óêðàèíû, â ÷àñòíîñòè 
òå, êîòîðûå íå ñîñòîÿò â ñîñòàâå äåïóòàòñêèõ ôðàêöèé, èíèöèèðîâàâøèõ 
ñîçäàíèå êîàëèöèè, èìåþò ïðàâî ïðèíèìàòü ó÷àñòèå â åå ôîðìèðîâàíèè, 
òî åñòü âõîäèòü â áîëüøèíñòâî íàðîäíûõ äåïóòàòîâ Óêðàèíû îò êîíñòèòó-
öèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 51, 62, 63, 67, 69, 93, 95 Çàêîíà Óêðàèíû «Î Êîí-
ñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ ïîëîæåíèÿ ÷àñòè øåñ-
òîé ñòàòüè 83 Êîíñòèòóöèè Óêðàèíû, ÷àñòè ÷åòâåðòîé ñòàòüè 59 Ðåãëàìåí-
òà Âåðõîâíîé Ðàäû Óêðàèíû, óòâåðæäåííîãî Çàêîíîì Óêðàèíû «Î Ðåã-
ëàìåíòå Âåðõîâíîé Ðàäû Óêðàèíû» îò 10 ôåâðàëÿ 2010 ãîäà ¹1861-VI, 
â ñèñòåìíîé ñâÿçè ñ ïîëîæåíèÿìè ñòàòåé 1, 5, 15, 36, 38, 69, 76, 79, 80, 81, 
÷àñòåé ïÿòîé, ñåäüìîé, äåâÿòîé ñòàòüè 83, ñòàòüè 86 Êîíñòèòóöèè Óêðàè-
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íû, ñòàòåé 60, 61 Ðåãëàìåíòà Âåðõîâíîé Ðàäû Óêðàèíû ñëåäóåò ïîíèìàòü 
êàê òî, ÷òî îòäåëüíûå íàðîäíûå äåïóòàòû Óêðàèíû, â ÷àñòíîñòè òå, êîòî-
ðûå íå ñîñòîÿò â ñîñòàâå äåïóòàòñêèõ ôðàêöèé, èíèöèèðîâàâøèõ ñîçäàíèå 
êîàëèöèè äåïóòàòñêèõ ôðàêöèé â Âåðõîâíîé Ðàäå Óêðàèíû, èìåþò ïðà-
âî ïðèíèìàòü ó÷àñòèå â ôîðìèðîâàíèè êîàëèöèè äåïóòàòñêèõ ôðàêöèé â 
Âåðõîâíîé Ðàäå Óêðàèíû.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.11-rp/2010 
dated April 6, 2010 in the case upon the constitutional petition of the 68 People’s 
Deputies of Ukraine concerning the official interpretation of Article 83.6 of the 
Constitution of Ukraine and Article 59.4 of the Rules of Procedure of the Verkhovna 
Rada of Ukraine regarding the possibility of individual People’s Deputies of Ukraine to 
directly participate in the formation of a coalition of deputy factions in the Verkhovna 
Rada of Ukraine 

Ukraine is a democratic and law-based republic; the people are the bearers of 
sovereignty and the only source of power in Ukraine and exercise power directly 
and through bodies of state power and bodies of local self-government; citizens 
have the right to participate in the administration of state affairs, to freely elect 
and to be elected to bodies of state power; the expression of the will of the people 
is exercised through elections, referendum and other forms of direct democracy 
(Articles 1, 5.1, 5.2, 38.1 and 69 of the Constitution).

The Verkhovna Rada of Ukraine is a body of state power that exercises its 
authorities on the basis of representation of the interests of the Ukrainian People 
by the People’s Deputies of Ukraine. 

The constitutional composition of the Verkhovna Rada of Ukraine of Ukraine 
is 450 People’s Deputies of Ukraine who are elected on the basis of universal, 
equal and direct suffrage, by secret ballot (Article 76.1 of the Constitution). 
In accordance with Article 1.3 of the Law «On the Elections of People’s Deputies 
of Ukraine», People’s Deputies of Ukraine are elected under the system of 
proportionate representation in a multi-mandate state-wide constituency by 
voting lists of the candidates of Deputies from political parties (election blocks 
of political parties (hereinafter referred to as «election blocks»). All People’s 
Deputies of Ukraine are the authorised representatives of the Ukrainian people 
in the Verkhovna Rada of Ukraine who are answerable before them and invoked 
to express and protect their interests. 
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The Constitution links the beginning of performance of the authorities by the 
People’s Deputy of Ukraine with the moment of taking the oath and provides 
for the loss of deputy’s mandate in case of refusal to take the oath (Articles 79.3 
and 79.4). The oath taken by People’s Deputies of Ukraine before assuming 
the office suggests that the People’s Deputy of Ukraine has «to abide by the 
Constitution of Ukraine and the laws of Ukraine, to carry out his or her duties in 
the interests of all compatriots» (Article 79.1 of the Constitution).

The realisation of authorities by the Verkhovna Rada of Ukraine depends 
not only upon the acquisition of authorities by the People’s Deputies of Ukraine 
but also upon the creation of the coalition of deputy factions in the Verkhovna 
Rada of Ukraine (hereinafter referred to as «the coalition»). The coalition of 
parliamentary factions in the Verkhovna Rada of Ukraine shall be formed within 
a month from the date of the first meeting of the Verkhovna Rada of Ukraine to 
be held following regular or special elections to the Verkhovna Rada of Ukraine, 
or within a month from the date when activities of a coalition of parliamentary 
factions in the Verkhovna Rada of Ukraine are terminated (Articles 83.6 and 83.7 
of the Constitution). 

According to the legal position of the Constitutional Court, the faction 
structuring of the Verkhovna Rada of Ukraine and the formation of the coalition 
are the necessary conditions of its competence (paragraph 5.3.2 of the motivational 
part, Decision No.12-rp/2008 dated June 25, 2008).

Articles 83.5 and 83.9 of the Constitution stipulate that the regulation 
of the activities of the Verkhovna Rada of Ukraine, the principles of formation, 
organisation of activities and termination of activities of the coalition shall be 
established by the Fundamental Law and the Rules of Procedure of the Verkhovna 
Rada of Ukraine. The interpretation of Article 83.6 of the Constitution in the 
Decision of the Constitutional Court No.16-rp/2008 dated September 17, 2008 
was provided with no attention to the Rules of Procedure since the Temporary 
Rules of Procedure of the Verkhovna Rada of Ukraine had been recognised as 
unconstitutional by that same Decision on the grounds that it had been adopted 
not in form of a law but in form of a Resolution of the Verkhovna Rada of Ukraine. 
The constitutional provision concerning the establishment of the principles 
of the formation of coalition by the Constitution and the Rules of Procedure was 
implemented on February 17, 2010 when the Law «On the Rules of Procedure 
of the Verkhovna Rada of Ukraine» No.1861-VI entered into force (hereinafter 
referred to as «the Rules of Procedure»). Therefore the official interpretation 
of the relevant provisions of the Constitution and the Rules of Procedure shall be 
provided in their system conjunction.

The Constitution (Articles 83.6 and 83.7) and the Rules of Procedure 
(Articles 61 and 62) establish the following principles of the formation of the 
coalition: it is formed upon the results of the elections of the People’s Deputies of 
Ukraine; it is formed after the consultations of the deputy factions were held; the 
basis for its formation is the agreement of political positions by the deputy factions; 
upon the results of the consultations the Coalition Agreement is concluded; 
an indispensable part of such an Agreement is the list of People’s Deputies of 
Ukraine who formed the coalition and whose number presents majority from the 
constitutional composition of the Verkhovna Rada of Ukraine, which is endorsed 
by the signatures of these People’s Deputies of Ukraine; the coalition is formed 
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within one month from the day of the first meeting of the newly elected Verkhovna 
Rada of Ukraine, or within a month from the date when activities of a previous 
coalition are terminated; the coalition is deemed formed from the moment 
the chairperson officially proclaims thereupon at the plenary session of the 
Verkhovna Rada of Ukraine on the basis of the necessary documents submitted to 
the Secretariat of the Verkhovna Rada of Ukraine.

The creation of coalition in the Verkhovna Rada of Ukraine aimed at the 
voluntary consolidation of the People’s Deputies of Ukraine into a parliamentary 
majority. The coalition is characterised by the participation therein of deputy 
factions and majority of People’s Deputies of Ukraine from the constitutional 
composition of the Verkhovna Rada of Ukraine. The need for the participation 
in the coalition of this number of People’s Deputies of Ukraine is confirmed, 
in particular by Article 83.10 of the Constitution whereby a deputy faction in 
the Verkhovna Rada of Ukraine whose members make up a majority of People’s 
Deputies of Ukraine within the constitutional composition of the Verkhovna 
Rada of Ukraine shall enjoy the same rights under the Constitution as a coalition 
of parliamentary factions in the Verkhovna Rada of Ukraine. Pursuant to 
Article 66.1.2 of the Rules of Procedure, the activities of the coalition shall be 
terminated if the number of People’s Deputies of Ukraine — its members — 
becomes less than required by Article 83.6 of the Constitution, i.e. the minority 
from the constitutional composition of the Verkhovna Rada of Ukraine. 
Article 83.7 of the Constitution provides for the formation of the coalition not 
only after the regular or special elections to the Verkhovna Rada of Ukraine 
but also after the activities of the coalition were terminated. This gives grounds 
to conclude that under the Constitution it is possible that one parliamentary 
majority in the Verkhovna Rada of Ukraine may be replaced by the other one 
depending upon the will of the majority of the People’s Deputies of Ukraine from 
the constitutional composition of the Verkhovna Rada of Ukraine.

According to the Fundamental Law, the State guarantees the freedom of 
political activity not prohibited by the Constitution and laws (Article 15.4). These 
guarantees are applicable to the People’s Deputies of Ukraine as well (paragraph 3.3 
of the motivational part, Decision No.17-rp/98 dated December 3, 1998).

The analysis of Articles 81.2.6 and 81.6 of the Constitution gives grounds for 
conclusion that the Fundamental Law does not exclude the possibility and the 
Rules of Procedure (Article 59.3) allows such a possibility for a People’s Deputy 
of Ukraine to stay in the Verkhovna Rada of Ukraine, not being a member of a 
deputy faction, especially in case of his/her non-entering or exit from the deputy 
faction of a political party (election block) by whose voting list he/she was elected 
until the superior managing body of a respective political party (election block) 
takes, on the grounds of law, a decision on his/her early termination of authorities. 
Furthermore, pursuant to Article 59.4 of the Rules of Procedure, a People’s Deputy 
of Ukraine expelled from a political faction is deemed to be an out-of-faction 
Deputy. According to Article 60.4 of the Rules of Procedure, a deputy faction 
whose number of Deputies becomes less than the minimum number required 
by Article 59.1 of the Rules of Procedure is proclaimed to be dissolved by the 
Chairperson of the Verkhovna Rada of Ukraine within 15 days after such a fact.

The Constitution, prescribing the membership of People’s Deputies of 
Ukraine in deputy factions, does not restrict their right to take independent 
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decisions, including whether to participate in the majority of the People’s 
Deputies of Ukraine from the constitutional composition of the Verkhovna Rada 
of Ukraine which forms the coalition. The People’s Deputy of Ukraine shall 
enjoy such a right irrespective of the position of the deputy faction concerning 
the participation in the coalition. This conclusion is confirmed by the fact that 
Article 82.1 of the Constitution, providing for the exhaustive list of the grounds 
for the early termination of the authorities of People’s Deputy of Ukraine, does 
not mention such a ground as expulsion of a People’s Deputy of Ukraine from a 
deputy faction. 

The Constitutional Court considers that the interpretation of Article 83.6 
of the Constitution and Article 59.4 of the Rules of Procedure in a system 
conjunction with Articles 1, 5, 15, 36, 38, 69, 76, 79, 80, 81, 83.5, 83.7, 83.9 and 
86 of the Constitution and Articles 60 and 61 of the Rules of Procedure should 
be founded on a sovereign right of the Ukrainian People to exercise power, the 
recognition of a People’s Deputy of Ukraine as an authoritative representative 
of the Ukrainian People in the Verkhovna Rada of Ukraine, granting him/her the 
mandate to freely perform such representation and assigning the obligation to act 
in the interests of all compatriots and the establishment of procedure for adoption 
of decision in the Verkhovna Rada of Ukraine exclusively by a free expression 
of the will of People’s Deputies. 

Therefore, individual People’s Deputies of Ukraine, in particular those who 
are not members of the deputy factions which initiated the creation of coalition, 
have the right to participate in its formation, i.e. to participate in the majority 
of the People’s Deputies of Ukraine from the constitutional composition of the 
Verkhovna Rada of Ukraine.

Thus, the Constitutional Court of Ukraine held that in the aspect of the 
constitutional petition, the provisions of Article 83.6 of the Constitution and 
Article 59.4 of the Rules of Procedure of the Verkhovna Rada of Ukraine approved 
by the Law «On the Rules of Procedure of the Verkhovna Rada of Ukraine» 
No.1861-VI dated February 10, 2010 in a system conjunction with Articles 1, 5, 
15, 36, 38, 69, 76, 79, 80, 81, 83.5, 83.7, 83.9 and 86 of the Constitution and 
Articles 60 and 61 of the Rules of Procedure of the Verkhovna Rada of Ukraine 
shall be understood as allowing the People’s Deputies of Ukraine, in particular 
those who are not members of the deputy factions which initiated the creation 
of the coalition of deputy factions in the Verkhovna Rada of Ukraine, to 
participate in the formation of the coalition of deputy factions in the Verkhovna 
Rada of Ukraine. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì
ãðîìàäÿíèíà Ñóáîòè Àðòåìà Àíàòîë³éîâè÷à

ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ïóíêòó 2
÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè 

(ñïðàâà ïðî çàáåçïå÷åííÿ àïåëÿö³éíîãî îñêàðæåííÿ óõâàë ñóäó)

м.  К и ї в Ñïðàâà ¹1-30/2010
28 квітня 2010 року
№12-рп/2010 

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñè-
ëüîâè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à — äîïîâ³äà÷à, Âäîâ³÷åíêà Ñåðã³ÿ 
Ëåîí³äîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåê-
ñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàé-
ëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø 
Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì ãðîìàäÿíèíà Ñóáîòè Àðòåìà Àíàòîë³éîâè÷à ùîäî îô³ö³éíîãî òëóìà-
÷åííÿ ïîëîæåíü ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñó-
àëüíîãî êîäåêñó Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 42, 43 Çàêîíó 
Óêðà¿ íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå çâåð-
íåííÿ ãðîìàäÿíèíà Ñóáîòè Àðòåìà Àíàòîë³éîâè÷à.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 94 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü íåîäíîçíà÷íîãî çàñòîñó-
âàííÿ ïîëîæåíü ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñó-
àëüíîãî êîäåêñó Óêðà¿íè.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Áðèíöåâà Â.Ä. òà âèâ÷èâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ãðîìàäÿíèí Ñóáîòà Àðòåì Àíàòîë³éîâè÷ ó êîíñòèòóö³éíîìó çâåðíåí-
í³ ïîðóøèâ ïèòàííÿ ïðî îô³ö³éíå òëóìà÷åííÿ ïîëîæåíü ïóíêòó 2 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè (äàë³ — Êî-
äåêñ) ùîäî çàáåçïå÷åííÿ àïåëÿö³éíîãî îñêàðæåííÿ óõâàëè ñóäó ïåðøî¿ ³í-
ñòàíö³¿ ïðî â³äìîâó ó çàäîâîëåíí³ çàÿâè ïðî çàáåçïå÷åííÿ ïîçîâó.
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Àâòîð êëîïîòàííÿ îá´ðóíòîâóº ñâîº çâåðíåííÿ íàÿâí³ñòþ íåîäíîçíà÷-
íîãî çàñòîñóâàííÿ ñóäàìè çàãàëüíî¿ þðèñäèêö³¿ íàçâàíî¿ ïðîöåñóàëüíî¿ 
íîðìè ³ ÿê ïðèêëàä íàâîäèòü ôàêòè, êîëè â îäíèõ âèïàäêàõ ñóäè äîïóñêà-
ëè îñêàðæåííÿ â àïåëÿö³éíîìó ïîðÿäêó óõâàë ïðî â³äìîâó â çàáåçïå÷åíí³ 
ïîçîâó, â ³íøèõ — ïðèéìàëè ð³øåííÿ ïðî â³äìîâó â ¿õ ïåðåãëÿä³.

Ïîñèëàþ÷èñü íà ïóíêò 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿-
íè‚ Ñóáîòà À.À. ââàæàº, ùî â àïåëÿö³éíîìó ïîðÿäêó ìîæíà îñêàðæèòè 
áóäü-ÿêó óõâàëó ùîäî çàáåçïå÷åííÿ ïîçîâó‚ ó òîìó ÷èñë³ ïðî â³äìîâó ó çà-
áåçïå÷åíí³ ïîçîâó.

2. Ïðîâåäåí³ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè äîñë³äæåííÿ ìàòåð³àë³â 
ñïðàâè, ñèñòåìíèé àíàë³ç ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè òà ³íøèõ ïðàâî-
âèõ àêò³â äàþòü ï³äñòàâè äëÿ òàêèõ âèñíîâê³â.

2.1. Â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ 
ãàðàíò³¿ âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè; Óêðà¿íà º 
ïðàâîâîþ äåðæàâîþ, â ÿê³é âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà, 
çâåðíåííÿ äî ñóäó äëÿ çàõèñòó êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðî-
ìàäÿíèíà ãàðàíòóºòüñÿ (ñòàòòÿ 1, ÷àñòèíà äðóãà ñòàòò³ 3, ÷àñòèíè ïåðøà‚ 
òðåòÿ ñòàòò³ 8).

Çã³äíî ç ÷àñòèíàìè ïåðøîþ, äðóãîþ ñòàòò³ 55 Êîíñòèòóö³¿ Óêðà¿íè ïðà-
âà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà çàõèùàþòüñÿ ñóäîì; êîæíîìó ãàðàíòó-
ºòüñÿ ïðàâî íà îñêàðæåííÿ â ñóä³ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ îðãàí³â äåð-
æàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ïîñàäîâèõ ³ ñëóæáîâèõ 
îñ³á. Ç öüîãî ïðèâîäó Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 25 ãðóäíÿ 
1997 ðîêó ¹9-çï ó ñïðàâ³ çà çâåðíåííÿì æèòåë³â ì³ñòà Æîâò³ Âîäè çàçíà-
÷èâ, ùî ñóä íå ìîæå â³äìîâèòè ó ïðàâîñóää³, ÿêùî óùåìëþþòüñÿ ïðàâà ³ 
ñâîáîäè ãðîìàäÿí, ³íàêøå öå áóëî á ïîðóøåííÿì ïðàâà íà ñóäîâèé çàõèñò, 
ÿêå çã³äíî ç³ ñòàòòåþ 64 Êîíñòèòóö³¿ Óêðà¿íè íå ìîæå áóòè îáìåæåíå. 

Âñòàíîâëåíå çàêîíîäàâñòâîì àïåëÿö³éíå îñêàðæåííÿ ñóäîâèõ ð³øåíü 
º ñêëàäîâîþ ïðàâà êîæíîãî íà ñóäîâèé çàõèñò, îñê³ëüêè ïåðåãëÿä òàêèõ 
ð³øåíü â àïåëÿö³éíîìó ïîðÿäêó ãàðàíòóº â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ³ 
îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà.

2.2. Ïîëîæåííÿ ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè 
âèçíà÷àº îäíó ç îñíîâíèõ çàñàä ñóäî÷èíñòâà — çàáåçïå÷åííÿ àïåëÿö³éíîãî 
îñêàðæåííÿ ð³øåííÿ ñóäó, êð³ì âèïàäê³â, âñòàíîâëåíèõ çàêîíîì, ³ òàêèì ÷è-
íîì çàêð³ïëþº ãàðàíò³¿ ïåðåâ³ðêè â àïåëÿö³éíîìó ïîðÿäêó ñóäîâèõ ð³øåíü. 
Ó ñòàòò³ 293 Êîäåêñó íàâåäåíî ïåðåë³ê óõâàë ñóäó ïåðøî¿ ³íñòàíö³¿, ÿê³ ìî-
æóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó îêðåìî â³ä ð³øåííÿ ñóäó. Çî-
êðåìà, çã³äíî ç ïóíêòîì 2 çàçíà÷åíî¿ ñòàòò³ îñêàðæóþòüñÿ óõâàëè ùîäî çà-
áåçïå÷åííÿ ïîçîâó, à òàêîæ ùîäî ñêàñóâàííÿ çàáåçïå÷åííÿ ïîçîâó.

Àíàë³çóþ÷è ö³ íîðìè Êîäåêñó ó âçàºìîçâ’ÿçêó ç ïóíêòîì 8 ÷àñòèíè òðå-
òüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ 
âèñíîâêó ïðî ìîæëèâ³ñòü àïåëÿö³éíîãî îñêàðæåííÿ ñóäîâîãî ð³øåííÿ ó 
âèïàäêàõ, êîëè çàêîí íå ì³ñòèòü ïðÿìî¿ çàáîðîíè íà òàêå îñêàðæåííÿ.

Îòæå‚ òàêèé ñèñòåìíèé ï³äõ³ä äî ðîçóì³ííÿ çì³ñòó ïóíêòó 2 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Êîäåêñó äàº ï³äñòàâè çðîáèòè âèñíîâîê‚ ùî îêðåìî â³ä 
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ð³øåííÿ ñóäó ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó óõâàëè ÿê 
ïðî çàáåçïå÷åííÿ ïîçîâó ³ ùîäî ñêàñóâàííÿ çàáåçïå÷åííÿ ïîçîâó‚ òàê ³ 
óõâàëè‚ ÿêèìè â³äìîâëåíî â çàáåçïå÷åíí³ ïîçîâó ³ ñêàñóâàíí³ çàáåçïå÷åí-
íÿ ïîçîâó. Òàêå ðîçóì³ííÿ óçãîäæóºòüñÿ ç ïîëîæåííÿì ïóíêòó 2 ÷àñòèíè 
òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè‚ ÿêèì ãàðàíòóºòüñÿ ð³âí³ñòü âñ³õ 
ó÷àñíèê³â ñóäîâîãî ïðîöåñó ïåðåä çàêîíîì ³ ñóäîì.

Â³äïîâ³äíî äî ïðàâîâî¿ ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè «ïî-
ëîæåííÿ ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè ñòîñîâ-
íî çàáåçïå÷åííÿ àïåëÿö³éíîãî îñêàðæåííÿ ð³øåííÿ ñóäó, êð³ì âèïàäê³â, 
âèçíà÷åíèõ çàêîíîì, ñë³ä ðîçóì³òè òàê, ùî ó öèâ³ëüíîìó ïðîöåñ³ àïåëÿ-
ö³éíîìó îñêàðæåííþ ï³äëÿãàþòü óõâàëè çà âèíÿòêîì âèïàäê³â, êîëè òàêå 
îñêàðæåííÿ çàáîðîíåíî çàêîíîì» (àáçàö ñüîìèé ï³äïóíêòó 3.2 ïóíêòó 3 
ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 27 ñ³÷íÿ 2010 ðîêó ¹3-ðï/2010 ó ñïðà-
â³ ïðî àïåëÿö³éíå îñêàðæåííÿ óõâàë ñóäó).

Òàêèì ÷èíîì, ïîëîæåííÿ ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Êîäåê-
ñó ó âçàºìîçâ’ÿçêó ç ïîëîæåííÿìè ïóíêò³â 2, 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 
Êîíñòèòóö³¿ Óêðà¿íè íåîáõ³äíî ðîçóì³òè ÿê òàê³, ùî ïåðåäáà÷àþòü ïðàâî 
îñêàðæóâàòè îêðåìî â³ä ð³øåííÿ ñóäó â àïåëÿö³éíîìó ïîðÿäêó óõâàëè ñóäó 
ïåðøî¿ ³íñòàíö³¿ ÿê ïðî çàáåçïå÷åííÿ ïîçîâó ³ ùîäî ñêàñóâàííÿ çàáåçïå-
÷åííÿ ïîçîâó, òàê ³ óõâàëè ïðî â³äìîâó â çàáåçïå÷åíí³ ïîçîâó ³ ñêàñóâàíí³ 
çàáåçïå÷åííÿ ïîçîâó.

Âèõîäÿ÷è ç íàâåäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 51, 66, 67, 69, 94, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî çâåðíåííÿ ïîëîæåííÿ ïóíêòó 2 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ñòîñîâíî 
ìîæëèâîñò³ àïåëÿö³éíîãî îñêàðæåííÿ óõâàë ñóäó ùîäî çàáåçïå÷åííÿ ïî-
çîâó, à òàêîæ ùîäî ñêàñóâàííÿ çàáåçïå÷åííÿ ïîçîâó ó âçàºìîçâ’ÿçêó ç ïî-
ëîæåííÿìè ïóíêò³â 2, 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè íå-
îáõ³äíî ðîçóì³òè ÿê òàê³, ùî ïåðåäáà÷àþòü ïðàâî îñêàðæóâàòè îêðåìî â³ä 
ð³øåííÿ ñóäó â àïåëÿö³éíîìó ïîðÿäêó óõâàëè ñóäó ïåðøî¿ ³íñòàíö³¿ ÿê ïðî 
çàáåçïå÷åííÿ ïîçîâó ³ ùîäî ñêàñóâàííÿ çàáåçïå÷åííÿ ïîçîâó, òàê ³ óõâàëè 
ïðî â³äìîâó â çàáåçïå÷åíí³ ïîçîâó ³ ñêàñóâàíí³ çàáåçïå÷åííÿ ïîçîâó.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ïóíêòà 2
÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû

ïî êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíèíà Ñóáîòû Àðòåìà Àíàòîëüåâè÷à 
(äåëî îá îáåñïå÷åíèè àïåëëÿöèîííîãî îáæàëîâàíèÿ ïîñòàíîâëåíèé ñóäà)

г.  К и е в Äåëî ¹1-30/2010
28 апреля 2010 года
№12-рп/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à — äîêëàä÷èêà, Âäî-
âè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî 
Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäè-
ìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèò-
ðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâà-
íîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèé ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëü-
íîãî êîäåêñà Óêðàèíû ïî êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíèíà Ñó-
áîòû Àðòåìà Àíàòîëüåâè÷à.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå ãðàæäàíèíà Ñóáîòû Àðòåìà Àíàòîëüåâè÷à.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå íåîäíîçíà÷íîãî 
ïðèìåíåíèÿ ïîëîæåíèé ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî 
ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Áðûíöåâà Â.Ä. è èçó÷èâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ãðàæäàíèí Ñóáîòà Àðòåì Àíàòîëüåâè÷ â êîíñòèòóöèîííîì îáðà-
ùåíèè ïîäíÿë âîïðîñ îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ïóíêòà 2 
÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû 
(äàëåå — Êîäåêñ) îá îáåñïå÷åíèè àïåëëÿöèîííîãî îáæàëîâàíèÿ ïîñòà-
íîâëåíèÿ ñóäà ïåðâîé èíñòàíöèè îá îòêàçå â óäîâëåòâîðåíèè çàÿâëåíèÿ 
îá îáåñïå÷åíèè èñêà.
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Àâòîð õîäàòàéñòâà îáîñíîâûâàåò ñâîå îáðàùåíèå íàëè÷èåì íåîäíî-
çíà÷íîãî ïðèìåíåíèÿ ñóäàìè îáùåé þðèñäèêöèè óêàçàííîé ïðîöåññóàëü-
íîé íîðìû è â êà÷åñòâå ïðèìåðà ïðèâîäèò ôàêòû, êîãäà â îäíèõ ñëó÷àÿõ 
ñóäû äîïóñêàëè îáæàëîâàíèå â àïåëëÿöèîííîì ïîðÿäêå ïîñòàíîâëåíèé îá 
îòêàçå â îáåñïå÷åíèè èñêà, â äðóãèõ — ïðèíèìàëè ðåøåíèå îá îòêàçå â èõ 
ïåðåñìîòðå.

Ññûëàÿñü íà ïóíêò 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû‚ 
Ñóáîòà À.À. ñ÷èòàåò, ÷òî â àïåëëÿöèîííîì ïîðÿäêå ìîæíî îáæàëîâàòü ëþ-
áîå ïîñòàíîâëåíèå îá îáåñïå÷åíèè èñêà‚ â òîì ÷èñëå îá îòêàçå â îáåñïå-
÷åíèè èñêà.

2. Ïðîâåäåííûå Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû èññëåäîâàíèÿ ìà-
òåðèàëîâ äåëà, ñèñòåìíûé àíàëèç ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû è 
èíûõ ïðàâîâûõ àêòîâ äàþò îñíîâàíèÿ äëÿ ñëåäóþùèõ âûâîäîâ.

2.1. Â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé Óêðàèíû ïðàâà è ñâîáîäû ÷åëîâå-
êà è èõ ãàðàíòèè îïðåäåëÿþò ñîäåðæàíèå è íàïðàâëåííîñòü äåÿòåëüíîñòè 
ãîñóäàðñòâà; Óêðàèíà åñòü ïðàâîâîå ãîñóäàðñòâî, â êîòîðîì ïðèçíàåòñÿ è 
äåéñòâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà, îáðàùåíèå â ñóä äëÿ çàùèòû êîí-
ñòèòóöèîííûõ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà ãàðàíòèðóåòñÿ (ñòà-
òüÿ 1, ÷àñòü âòîðàÿ ñòàòüè 3, ÷àñòè ïåðâàÿ‚ òðåòüÿ ñòàòüè 8).

Ñîãëàñíî ÷àñòÿì ïåðâîé, âòîðîé ñòàòüè 55 Êîíñòèòóöèè Óêðàèíû ïðà-
âà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà çàùèùàþòñÿ ñóäîì; êàæäîìó ãàðàí-
òèðóåòñÿ ïðàâî íà îáæàëîâàíèå â ñóäå ðåøåíèé, äåéñòâèé èëè áåçäåéñ-
òâèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, 
äîëæíîñòíûõ è ñëóæåáíûõ ëèö. Ïî ýòîìó ïîâîäó Êîíñòèòóöèîííûé Ñóä 
Óêðàèíû â Ðåøåíèè îò 25 äåêàáðÿ 1997 ãîäà ¹9-çï ïî äåëó ïî îáðàùåíèþ 
æèòåëåé ãîðîäà Æåëòûå Âîäû îòìåòèë, ÷òî ñóä íå ìîæåò îòêàçàòü â ïðà-
âîñóäèè, åñëè óùåìëÿþòñÿ ïðàâà è ñâîáîäû ãðàæäàí, â ïðîòèâíîì ñëó÷àå 
ýòî áûëî áû íàðóøåíèåì ïðàâà íà ñóäåáíóþ çàùèòó, êîòîðîå ñîãëàñíî ñòà-
òüå 64 Êîíñòèòóöèè Óêðàèíû íå ìîæåò áûòü îãðàíè÷åíî.

Óñòàíîâëåííîå çàêîíîäàòåëüñòâîì àïåëëÿöèîííîå îáæàëîâàíèå ñóäåá-
íûõ ðåøåíèé ÿâëÿåòñÿ ñîñòàâëÿþùåé ïðàâà êàæäîãî íà ñóäåáíóþ çàùèòó, 
ïîñêîëüêó ïåðåñìîòð òàêèõ ðåøåíèé â àïåëëÿöèîííîì ïîðÿäêå ãàðàíòè-
ðóåò âîññòàíîâëåíèå íàðóøåííûõ ïðàâ è îõðàíÿåìûõ çàêîíîì èíòåðåñîâ 
÷åëîâåêà è ãðàæäàíèíà.

2.2. Ïîëîæåíèå ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðà-
èíû îïðåäåëÿåò îäèí èç îñíîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà — îáåñ-
ïå÷åíèå àïåëëÿöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, êðîìå ñëó÷àåâ, óñ-
òàíîâëåííûõ çàêîíîì, è òàêèì îáðàçîì çàêðåïëÿåò ãàðàíòèè ïðîâåðêè â 
àïåëëÿöèîííîì ïîðÿäêå ñóäåáíûõ ðåøåíèé. Â ñòàòüå 293 Êîäåêñà ïðèâå-
äåí ïåðå÷åíü ïîñòàíîâëåíèé ñóäà ïåðâîé èíñòàíöèè, êîòîðûå ìîãóò áûòü 
îáæàëîâàíû â àïåëëÿöèîííîì ïîðÿäêå îòäåëüíî îò ðåøåíèÿ ñóäà. Â ÷àñò-
íîñòè, â ñîîòâåòñòâèè ñ ïóíêòîì 2 óêàçàííîé ñòàòüè îñïàðèâàþòñÿ ïîñòà-
íîâëåíèÿ îá îáåñïå÷åíèè èñêà, à òàêæå îá îòìåíå îáåñïå÷åíèÿ èñêà.

Àíàëèçèðóÿ äàííûå íîðìû Êîäåêñà âî âçàèìîñâÿçè ñ ïóíêòîì 8 ÷àñòè 
òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàè-
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íû ïðèøåë ê âûâîäó î âîçìîæíîñòè àïåëëÿöèîííîãî îáæàëîâàíèÿ ñóäåá-
íîãî ðåøåíèÿ â ñëó÷àÿõ, åñëè çàêîí íå ñîäåðæèò ïðÿìîãî çàïðåòà íà òàêîå 
îáæàëîâàíèå.

Ñëåäîâàòåëüíî, òàêîé ñèñòåìíûé ïîäõîä ê ïîíèìàíèþ ñîäåðæàíèÿ 
ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 293 Êîäåêñà äàåò îñíîâàíèÿ ñäåëàòü âûâîä, 
÷òî îòäåëüíî îò ðåøåíèÿ ñóäà ìîãóò áûòü îáæàëîâàíû â àïåëëÿöèîííîì 
ïîðÿäêå ïîñòàíîâëåíèÿ êàê îá îáåñïå÷åíèè èñêà è îá îòìåíå îáåñïå÷å-
íèÿ èñêà, òàê è ïîñòàíîâëåíèÿ, êîòîðûìè îòêàçàíî â îáåñïå÷åíèè èñêà 
è îòìåíå îáåñïå÷åíèÿ èñêà. Òàêîå ïîíèìàíèå ñîãëàñóåòñÿ ñ ïîëîæåíèåì 
ïóíêòà 2 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû, êîòîðûì ãàðàí-
òèðóåòñÿ ðàâåíñòâî âñåõ ó÷àñòíèêîâ ñóäåáíîãî ïðîöåññà ïåðåä çàêîíîì è 
ñóäîì.

Â ñîîòâåòñòâèè ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû «ïîëîæåíèå ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû 
îá îáåñïå÷åíèè àïåëëÿöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, êðîìå ñëó-
÷àåâ, îïðåäåëåííûõ çàêîíîì, ñëåäóåò ïîíèìàòü òàê, ÷òî â ãðàæäàíñêîì 
ïðîöåññå àïåëëÿöèîííîìó îáæàëîâàíèþ ïîäëåæàò ïîñòàíîâëåíèÿ çà èñ-
êëþ÷åíèåì ñëó÷àåâ, êîãäà òàêîå îáæàëîâàíèå çàïðåùåíî çàêîíîì» (àáçàö 
ñåäüìîé ïîäïóíêòà 3.2 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 27 ÿí-
âàðÿ 2010 ãîäà ¹3-ðï/2010 ïî äåëó îá àïåëëÿöèîííîì îáæàëîâàíèè ïîñ-
òàíîâëåíèé ñóäà).

Òàêèì îáðàçîì, ïîëîæåíèÿ ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 293 Êîäåê-
ñà âî âçàèìîñâÿçè ñ ïîëîæåíèÿìè ïóíêòîâ 2, 8 ÷àñòè òðåòüåé ñòàòüè 129 
Êîíñòèòóöèè Óêðàèíû ñëåäóåò ïîíèìàòü êàê ïðåäóñìàòðèâàþùèå ïðàâî 
îáæàëîâàòü îòäåëüíî îò ðåøåíèÿ ñóäà â àïåëëÿöèîííîì ïîðÿäêå ïîñòà-
íîâëåíèÿ ñóäà ïåðâîé èíñòàíöèè êàê îá îáåñïå÷åíèè èñêà è îá îòìåíå 
îáåñïå÷åíèÿ èñêà, òàê è ïîñòàíîâëåíèÿ îá îòêàçå â îáåñïå÷åíèè èñêà è 
îòìåíå îáåñïå÷åíèÿ èñêà.

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñ-
òèòóöèè Óêðàèíû, ñòàòüÿìè 51, 66, 67, 69, 94, 95 Çàêîíà Óêðàèíû «Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèÿ ïóíêòà 2 ÷àñòè 
ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû î âîç-
ìîæíîñòè àïåëëÿöèîííîãî îáæàëîâàíèÿ ïîñòàíîâëåíèé ñóäà îá îáåñïå÷å-
íèè èñêà, à òàêæå îá îòìåíå îáåñïå÷åíèÿ èñêà âî âçàèìîñâÿçè ñ ïîëîæåíè-
ÿìè ïóíêòîâ 2, 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû ñëåäóåò 
ïîíèìàòü êàê ïðåäóñìàòðèâàþùèå ïðàâî îáæàëîâàòü îòäåëüíî îò ðåøåíèÿ 
ñóäà â àïåëëÿöèîííîì ïîðÿäêå ïîñòàíîâëåíèÿ ñóäà ïåðâîé èíñòàíöèè êàê 
îá îáåñïå÷åíèè èñêà è îá îòìåíå îáåñïå÷åíèÿ èñêà, òàê è ïîñòàíîâëåíèÿ 
îá îòêàçå â îáåñïå÷åíèè èñêà è îòìåíå îáåñïå÷åíèÿ èñêà.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.
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Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ 

•Summary to the Decision of the Constitutional Court of Ukraine No.12-rp/2010 
dated April 28, 2010 upon the constitutional appeal of citizen Artem Anatoliyovych 
Subota concerning official interpretation of Article 293.1.2 of the Code on Civil 
Procedure (case on appellate challenging of court rulings)

In accordance with the Constitution, human rights and freedoms and their 
guarantees determine the essence and orientation of the activity of the State; 
Ukraine is a law-based state where the principle of the rule of law is recognised 
and effective; appeals to the court in defence of the constitutional human and 
citizens’ rights and freedoms is guaranteed (Articles 1, 3.2, 8.1 and 8.3).

According to Articles 55.1 and 55.2 of the Constitution, human and citizens’ 
rights and freedoms are protected by the court; everyone is guaranteed the right to 
challenge in court decisions, actions and omissions of the bodies of state power, 
local self-government and their officials and officers. As the Constitutional 
Court held in the Decision No.9-zp dated December 25, 1997 (case upon the 
appeal of the residents of Zhovti Vody), a court may not refuse in justice when 
citizens’ rights and freedoms are infringed; otherwise it would be the violation of 
the right to judicial remedy which may not be restricted under Article 64 of the 
Constitution. 

The appellate challenging of court decisions established by the legislation is a 
component of everyone’s right of judicial remedy since appellate review of such 
decisions ensures the restoration of the violated human and citizens’ rights and 
interests protected under the law. 

Article 129.3.8 determines one of the principles of judiciary — ensuring 
appellate challenging of court decisions except in cases prescribed by law — 
and therefore establishes the guarantees of appellate review of court decisions. 
Article 293 of the Code on Civil Procedure (hereinafter referred to as «the 
Code») provides the list of the rulings of courts of first instance subject to 
appellate challenging independently of court decisions. In particular, according 
to Article 293.2, the rulings to secure the claim and to cancel the security of claim 
may be so challenged.

Examining these norms of the Code in the conjunction with Article 129.3.8 of 
the Constitution, the Constitutional Court reached conclusion on the possibility 
of appellate challenging of the court decision if the law contains no direct 
prohibition of such challenging. 

Thus, on the basis of the system interpretation of Article 293.1, the court 
rulings to secure the claim and court rulings to cancel the security of claim as well 
as the rulings on refusal to secure the claim and rulings on refusal to cancel the 
security of claim shall be subject to appellate challenging. Such understanding is 
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consistent with Article 129.3.2 of the Constitution that guarantees equality of all 
participants in court proceedings before the law and court. 

Thus, the Constitutional Court of Ukraine held that in the aspect of the 
constitutional appeal, Article 293.1.2 of the Code on Civil Procedure concerning 
the possibility of appellate challenging of court rulings to secure the claim and 
court rulings on refusal to secure the claim in conjunction with Articles 129.3.2 
and 129.3.8 of the Constitution shall be understood as granting the right to 
appellate challenging, independently of court decisions, of the rulings to secure 
the claim and rulings to cancel the security of claim as well as the rulings on 
refusal to secure the claim and rulings on refusal to cancel the security of 
claim.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)
ïîëîæåíü ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 1, ïóíêòó 44 ñòàòò³ 2,

÷àñòèíè äðóãî¿ ñòàòò³ 4, ïóíêòó 45 ñòàòò³ 6, ïóíêòó 58 ñòàòò³ 34, ñòàòò³ 341, 
ïóíêòó 5, àáçàöó ÷åòâåðòîãî ïóíêòó 7 ÷àñòèíè ïåðøî¿,

÷àñòèíè òðåòüî¿ ñòàòò³ 76 Çàêîíó Óêðà¿íè
«Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê»,

÷àñòèíè ï’ÿòî¿ ñòàòò³ 5 Çàêîíó Óêðà¿íè «Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè», 
Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè

«Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê»
òà äåÿêèõ ³íøèõ çàêîí³â Óêðà¿íè»

м.  К и ї в Ñïðàâà ¹1-22/2010
11 травня 2010 року
№13-рп /2010

Конституційний Суд України у складі суддів: Конституційний Суд України у складі суддів: 

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî 
Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëî-
äèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèò-
ðîâè÷à, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à — äîïîâ³äà÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³-
íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîí-
ñòèòóö³éíîñò³) ïîëîæåíü ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 1, ïóíêòó 44 ñòàòò³ 2, 
÷àñòèíè äðóãî¿ ñòàòò³ 4, ïóíêòó 45 ñòàòò³ 6, ïóíêòó 58 ñòàòò³ 34, ñòàòò³ 341, 
ïóíêòó 5, àáçàöó ÷åòâåðòîãî ïóíêòó 7 ÷àñòèíè ïåðøî¿, ÷àñòèíè òðåòüî¿ 
ñòàòò³ 76 Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê» â³ä 
26 ãðóäíÿ 2008 ðîêó ¹835-VI (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2009 ð., 
¹¹20-22, ñò.269) ³ç íàñòóïíèìè çì³íàìè, ÷àñòèíè ï’ÿòî¿ ñòàòò³ 5 Çàêîíó 
Óêðà¿íè «Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè» â³ä 20 òðàâíÿ 1999 ðîêó ¹679-XIV 
(Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 1999 ð., ¹29, ñò.238) ³ç íàñòóïíèìè 
çì³íàìè, Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè «Ïðî 
Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê» òà äåÿêèõ ³íøèõ çàêîí³â Óêðà¿íè» 
â³ä 21 ñåðïíÿ 2009 ðîêó ¹1608-VI (Ãîëîñ Óêðà¿íè, 2009 ð., 15 æîâòíÿ).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Ïðåçèäåíòà Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
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ñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü îêðåìèõ ïîëîæåíü Çàêîíó 
Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê», Çàêîíó Óêðà¿íè 
«Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè», Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í 
äî Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê» òà äåÿêèõ 
³íøèõ çàêîí³â Óêðà¿íè».

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ñòåöþêà Ï.Á. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Ïðåçèäåíò Óêðà¿íè — 
çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì âèçíàòè íå-
êîíñòèòóö³éíèìè ïîëîæåííÿ ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 1, ïóíêòó 44 
ñòàòò³ 2, ÷àñòèíè äðóãî¿ ñòàòò³ 4, ïóíêòó 45 ñòàòò³ 6, ïóíêòó 58 ñòàòò³ 34, 
ñòàòò³ 341, ïóíêòó 5, àáçàöó ÷åòâåðòîãî ïóíêòó 7 ÷àñòèíè ïåðøî¿, ÷àñòè-
íè òðåòüî¿ ñòàòò³ 76 Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 
2009 ð³ê» â³ä 26 ãðóäíÿ 2008 ðîêó ¹835-VI ³ç íàñòóïíèìè çì³íàìè (äàë³ — 
Çàêîí ¹835), ÷àñòèíè ï’ÿòî¿ (çà ïîäàííÿì — ÷àñòèíè òðåòüî¿) ñòàòò³ 5 Çà-
êîíó Óêðà¿íè «Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè» â³ä 20 òðàâíÿ 1999 ðîêó 
¹679-XIV ³ç íàñòóïíèìè çì³íàìè (äàë³ — Çàêîí ¹679), Çàêîíó Óêðà¿íè 
«Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿-
íè íà 2009 ð³ê» òà äåÿêèõ ³íøèõ çàêîí³â Óêðà¿íè» â³ä 21 ñåðïíÿ 2009 ðîêó 
¹1608-VI (äàë³ — Çàêîí ¹1608).

Ó êîíñòèòóö³éíîìó ïîäàíí³ ñòâåðäæóºòüñÿ, ùî ïåðåäáà÷åíå âíåñåííÿ 
Íàö³îíàëüíèì áàíêîì Óêðà¿íè ó 2009 ðîö³ äî Äåðæàâíîãî áþäæåòó Óêðà¿íè 
ïåðåâèùåííÿ êîøòîðèñíèõ äîõîä³â íàä êîøòîðèñíèìè âèòðàòàìè ïîòî÷-
íîãî ðîêó º íå ÷èì ³íøèì, ÿê àâàíñîâèì ô³íàíñóâàííÿì âèòðàò Äåðæàâíî-
ãî áþäæåòó Óêðà¿íè ³ âèìàãàº çä³éñíåííÿ Íàö³îíàëüíèì áàíêîì Óêðà¿íè 
äîäàòêîâî¿, í³÷èì íå çàáåçïå÷åíî¿ åì³ñ³¿. Öå ïðèçâåäå äî ïðèñêîðåííÿ òåì-
ï³â ³íôëÿö³¿, çðèâó êóðñó ãðèâí³, ùî ñóïåðå÷èòü ñòàòòÿì 1, 3, 46, 48, ÷àñòèí³ 
äðóã³é ñòàòò³ 99 Êîíñòèòóö³¿ Óêðà¿íè.

Íà äóìêó ãëàâè äåðæàâè, ïðàâî çàòâåðäæóâàòè Äåðæàâíèé áþäæåò 
Óêðà¿íè, çîêðåìà ãîëîâíèõ ðîçïîðÿäíèê³â éîãî êîøò³â øëÿõîì âñòàíîâ-
ëåííÿ ¿ì áþäæåòíèõ ïðèçíà÷åíü, íàëåæèòü äî çàêîíîäàâ÷èõ ïîâíîâàæåíü 
ïàðëàìåíòó, à îòæå, íàä³ëåííÿ Óðÿäó Óêðà¿íè öèì ïðàâîì º äåëåãóâàííÿì 
ïàðëàìåíòîì çàêîíîäàâ÷î¿ ôóíêö³¿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè.

Çàòâåðäæåííÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè çà ïîïåðåäí³ì ïîãîäæåííÿì 
ç êîì³òåòàìè Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü áþäæåòó òà ç ïèòàíü ô³íàíñ³â 
³ áàíê³âñüêî¿ ä³ÿëüíîñò³ ïåðåë³êó îá’ºêò³â, çàõîä³â òà îáñÿã³â áþäæåòíèõ êîø-
ò³â, ùî áóäóòü ñïðÿìîâàí³ íà âèêîíàííÿ â³äïîâ³äíî¿ áþäæåòíî¿ ïðîãðàìè, à 
òàêîæ ãîëîâíèõ ðîçïîðÿäíèê³â êîøò³â äåðæàâíîãî áþäæåòó, ÿê çàçíà÷åíî â 
êîíñòèòóö³éíîìó ïîäàíí³, ïîðóøóº âèìîãè ÷àñòèíè ïåðøî¿ ñòàòò³ 89 Êîí-
ñòèòóö³¿ Óêðà¿íè, çà ÿêîþ êîì³òåòè Âåðõîâíî¿ Ðàäè Óêðà¿íè ñòâîðþþòüñÿ 
äëÿ çä³éñíåííÿ çàêîíîïðîåêòíî¿ ðîáîòè, ï³äãîòîâêè ³ ïîïåðåäíüîãî ðîçãëÿ-
äó ïèòàíü, â³äíåñåíèõ äî ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè, âèêîíàííÿ 
êîíòðîëüíèõ ôóíêö³é â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè.

Ïðåçèäåíò Óêðà¿íè íàãîëîøóº, ùî ïîëîæåííÿ ÷àñòèíè ï’ÿòî¿ ñòàòò³ 5 
Çàêîíó ¹679, ÿêèìè çàïðîâàäæåíî ï³äçâ³òí³ñòü öåíòðàëüíîãî áàíêó äåð-
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æàâè Óðÿäó Óêðà¿íè, íå óçãîäæóþòüñÿ ç ïðèíöèïîì åêîíîì³÷íî¿ ñàìîñò³é-
íîñò³ Íàö³îíàëüíîãî áàíêó Óêðà¿íè, ùî º îäíèì ç îñíîâíèõ ó éîãî ä³ÿëü-
íîñò³ ³ çàêð³ïëåíèé ó Çàêîí³ ¹679, à îòæå, íå â³äïîâ³äàþòü ñòàòò³ 6, ÷àñòèí³ 
äðóã³é ñòàòò³ 19, ÷àñòèí³ äðóã³é ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿íè.

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ òàêîæ âêàçóº, ùî íîðìè Çà-
êîíó ¹1608, ÿêèìè âíåñåíî çì³íè äî Çàêîíó ¹835 òà Çàêîíó ¹679, º òà-
êèìè, ùî íàáðàëè ÷èííîñò³ ç ïîðóøåííÿì êîíñòèòóö³éíî¿ ïðîöåäóðè, 
òîìó º ï³äñòàâè äëÿ âèçíàííÿ ¿õ íåêîíñòèòóö³éíèìè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâèëè 
Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ì³í³ñòåðñòâî åêîíîì³êè Óêðà¿íè, Íàö³î-
íàëüíèé áàíê Óêðà¿íè, ²íñòèòóò åêîíîì³êî-ïðàâîâèõ äîñë³äæåíü Íàö³î-
íàëüíî¿ àêàäåì³¿ íàóê Óêðà¿íè, Íàö³îíàëüíèé óí³âåðñèòåò äåðæàâíî¿ ïî-
äàòêîâî¿ ñëóæáè Óêðà¿íè, Êè¿âñüêèé íàö³îíàëüíèé åêîíîì³÷íèé óí³âåð-
ñèòåò ³ìåí³ Âàäèìà Ãåòüìàíà, Òåðíîï³ëüñüêèé íàö³îíàëüíèé åêîíîì³÷íèé 
óí³âåðñèòåò.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîñòàâëåí³ â êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º ïðàâîâîþ äåðæàâîþ, â ÿê³é îðãàíè äåðæàâíî¿ âëàäè çîáî-
â’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, ùî ïåðåä-
áà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè (ñòàòòÿ 1, ÷àñòèíà äðóãà ñòàòò³ 6, 
÷àñòèíà äðóãà ñòàòò³ 19 Êîíñòèòóö³¿ Óêðà¿íè).

Âåðõîâíà Ðàäà Óêðà¿íè ÿê ºäèíèé îðãàí çàêîíîäàâ÷î¿ âëàäè ïðèéìàº 
çàêîíè òà ³íø³ àêòè â ïîðÿäêó, âèçíà÷åíîìó Êîíñòèòóö³ºþ ³ çàêîíàìè 
Óêðà¿íè. Â³äïîâ³äíî äî ïóíêòó 3 ÷àñòèíè äðóãî¿ ñòàòò³ 88 Êîíñòèòóö³¿ 
Óêðà¿íè Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè ï³äïèñóº àêòè, ïðèéíÿò³ Âåðõîâ-
íîþ Ðàäîþ Óêðà¿íè. Çà ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿-
íè àêòè Âåðõîâíî¿ Ðàäè Óêðà¿íè — öå ð³øåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè ç 
ïèòàíü, â³äíåñåíèõ äî ¿¿ êîìïåòåíö³¿, òîáòî äîêóìåíòè, ùî ïðèéìàþòüñÿ 
âñòàíîâëåíîþ Êîíñòèòóö³ºþ Óêðà¿íè ê³ëüê³ñòþ ãîëîñ³â íàðîäíèõ äåïóòà-
ò³â Óêðà¿íè ó ôîðì³ çàêîí³â, ïîñòàíîâ òîùî (àáçàö øîñòèé ïóíêòó 5 ìîòè-
âóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 14 æîâòíÿ 2003 ðîêó ¹16-ðï/2003).

Ó ÷àñòèí³ ÷åòâåðò³é ñòàòò³ 94 Îñíîâíîãî Çàêîíó Óêðà¿íè âèçíà÷åíî âè-
ìîãó ñòîñîâíî ïîâòîðíîãî ïðèéíÿòòÿ çàêîíó Âåðõîâíîþ Ðàäîþ Óêðà¿íè íå 
ìåíø ÿê äâîìà òðåòèíàìè â³ä ¿¿ êîíñòèòóö³éíîãî ñêëàäó, ùî ïîøèðþºòü-
ñÿ ëèøå íà çàêîíè, ïðîïîçèö³¿ Ïðåçèäåíòà Óêðà¿íè äî ÿêèõ ïîâí³ñòþ àáî 
÷àñòêîâî â³äõèëåí³. 

Àâòîð êëîïîòàííÿ ñòâåðäæóº, ùî Çàêîí ¹1608 íàáðàâ ÷èííîñò³ ç ïîðó-
øåííÿì ïðîöåäóðè, âñòàíîâëåíî¿ ñòàòòåþ 94 Êîíñòèòóö³¿ Óêðà¿íè. Ïðåçè-
äåíò Óêðà¿íè íàãîëîøóº, ùî ïîâåðíåíèé íèì 3 ñåðïíÿ 2009 ðîêó äëÿ ïîâòîð-
íîãî ðîçãëÿäó ïàðëàìåíòîì Çàêîí ¹1608 (ïðèéíÿòèé 1 ëèïíÿ 2009 ðîêó) 
òåêñòóàëüíî â³äð³çíÿºòüñÿ â³ä îäíîéìåííîãî çàêîíó (ïðèéíÿòîãî 21 ñåðïíÿ 
2009 ðîêó øëÿõîì ïîäîëàííÿ âåòî) â ÷àñòèí³ ï³äïóíêòó 3 ïóíêòó 1 ðîçä³ëó ², 
â ÿêîìó çàçíà÷åíî äàòó éîãî ïðèéíÿòòÿ — «1 ëèïíÿ 2009 ðîêó».

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 7 ëèïíÿ 2009 ðîêó ¹17-ðï/2009 
âêàçàâ, ùî íàâ³òü êîëè âñ³ ïðîïîçèö³¿ Ïðåçèäåíòà Óêðà¿íè â³äõèëåíî ³ çà-
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êîí òåêñòóàëüíî çàëèøàºòüñÿ íåçì³ííèì, â³í ìàº áóòè ïðèéíÿòèé ïîâòîð-
íî øëÿõîì ãîëîñóâàííÿ íàðîäíèìè äåïóòàòàìè Óêðà¿íè ê³ëüê³ñòþ ãîëîñ³â, 
âèçíà÷åíîþ ó ÷àñòèí³ ÷åòâåðò³é ñòàòò³ 94 Êîíñòèòóö³¿ Óêðà¿íè. Çà òàêèõ îá-
ñòàâèí äàòîþ ïðèéíÿòòÿ çàêîíó ñë³ä ââàæàòè äàòó éîãî îñòàòî÷íîãî ãîëî-
ñóâàííÿ çà ðåçóëüòàòàìè ïîâòîðíîãî ðîçãëÿäó. Ñàìå öÿ äàòà ïîâèííà áóòè 
âêàçàíà ïðè îïðèëþäíåíí³ çàêîíó òà éîãî îïóáë³êóâàíí³ (àáçàö ÷åòâåðòèé 
ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ).

Îòæå, àíàë³ç Çàêîíó ¹1608 ñâ³ä÷èòü, ùî éîãî ïîëîæåííÿ òåêñòóàëüíî 
çàëèøèëèñü íåçì³ííèìè, à ïðîöåäóðà íàáðàííÿ íèì ÷èííîñò³ â³äïîâ³äàº 
÷àñòèí³ ÷åòâåðò³é ñòàòò³ 94 Îñíîâíîãî Çàêîíó Óêðà¿íè.

3.2. Çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè îñíîâíîþ ôóíêö³ºþ Íàö³îíàëüíî-
ãî áàíêó Óêðà¿íè º çàáåçïå÷åííÿ ñòàá³ëüíîñò³ ãðîøîâî¿ îäèíèö³ (÷àñòèíà 
äðóãà ñòàòò³ 99). Íà ¿¿ âèêîíàííÿ Íàö³îíàëüíèé áàíê Óêðà¿íè ñïðèÿº äî-
òðèìàííþ ñòàá³ëüíîñò³ áàíê³âñüêî¿ ñèñòåìè, à òàêîæ ó ìåæàõ ñâî¿õ ïîâíî-
âàæåíü — ö³íîâî¿ ñòàá³ëüíîñò³ (÷àñòèíà äðóãà ñòàòò³ 6 Çàêîíó ¹679).

Íàö³îíàëüíèé áàíê Óêðà¿íè — öå öåíòðàëüíèé áàíê äåðæàâè, þðèäè÷-
íèé ñòàòóñ, çàâäàííÿ, ôóíêö³¿, ïîâíîâàæåííÿ ³ ïðèíöèïè îðãàí³çàö³¿ ÿêîãî 
âèçíà÷àþòüñÿ Êîíñòèòóö³ºþ Óêðà¿íè, Çàêîíîì ¹679 òà ³íøèìè çàêîíàìè 
Óêðà¿íè. Íàö³îíàëüíèé áàíê Óêðà¿íè º åêîíîì³÷íî ñàìîñò³éíèì îðãàíîì, 
ùî çä³éñíþº âèäàòêè çà ðàõóíîê âëàñíèõ äîõîä³â ó ìåæàõ çàòâåðäæåíîãî 
êîøòîðèñó, à ó âèçíà÷åíèõ çàêîíîì âèïàäêàõ òàêîæ çà ðàõóíîê Äåðæàâ-
íîãî áþäæåòó Óêðà¿íè (÷àñòèíà ïåðøà ñòàòò³ 2, ÷àñòèíà ïåðøà ñòàòò³ 4 
Çàêîíó ¹679). Çàêîíîì ¹679 ïåðåäáà÷åíî, ùî Ðàäà Íàö³îíàëüíîãî áàí-
êó Óêðà¿íè çàòâåðäæóº êîøòîðèñ äîõîä³â òà âèòðàò Íàö³îíàëüíîãî áàíêó 
Óêðà¿íè òà ïîäàº Âåðõîâí³é Ðàä³ Óêðà¿íè ³ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè äî 
1 âåðåñíÿ ïîòî÷íîãî ðîêó ïðîãíîçîâàí³ â³äîìîñò³ ïðî ñàëüäî êîøòîðèñó 
(ïóíêò 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 9 Çàêîíó ¹679).

Ó ðîçä³ë³ IX «Âçàºìîâ³äíîñèíè ç Ïðåçèäåíòîì Óêðà¿íè, Âåðõîâíîþ Ðà-
äîþ Óêðà¿íè òà Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè» Çàêîíó ¹679 çàêð³ïëåíî, 
ùî Íàö³îíàëüíèé áàíê Óêðà¿íè ï³äçâ³òíèé Ïðåçèäåíòó Óêðà¿íè ³ Âåðõîâ-
í³é Ðàä³ Óêðà¿íè â ìåæàõ ¿õ êîíñòèòóö³éíèõ ïîâíîâàæåíü (÷àñòèíà ïåðøà 
ñòàòò³ 51), òà âèçíà÷åíî âçàºìîâ³äíîñèíè Íàö³îíàëüíîãî áàíêó Óêðà¿íè ç 
Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè (ñòàòòÿ 52).

Ó Çàêîí³ ¹679 âñòàíîâëåíî ôîðìè ï³äçâ³òíîñò³, çîêðåìà äîïîâ³äü Ãî-
ëîâè Íàö³îíàëüíîãî áàíêó Óêðà¿íè Âåðõîâí³é Ðàä³ Óêðà¿íè ïðî ä³ÿëüí³ñòü 
Íàö³îíàëüíîãî áàíêó Óêðà¿íè, íàäàííÿ Ïðåçèäåíòó Óêðà¿íè òà Âåðõîâí³é 
Ðàä³ Óêðà¿íè äâ³÷³ íà ð³ê ³íôîðìàö³¿ ïðî ñòàí ãðîøîâî-êðåäèòíîãî ðèíêó â 
äåðæàâ³ (ïóíêòè 4, 5 ÷àñòèíè äðóãî¿ ñòàòò³ 51).

Ùîð³÷íî Íàö³îíàëüíèé áàíê Óêðà¿íè ³íôîðìóº Âåðõîâíó Ðàäó Óêðà¿-
íè ïðî íàïðÿìè ãðîøîâî-êðåäèòíî¿ ³ âàëþòíî¿ ïîë³òèêè, ðîçðîáëåíî¿ Íà-
ö³îíàëüíèì áàíêîì Óêðà¿íè íà íàñòóïíèé ð³ê òà íà á³ëüø òðèâàëèé ïåð³-
îä (÷àñòèíà äðóãà ñòàòò³ 24 Çàêîíó ¹679). Êð³ì òîãî, Íàö³îíàëüíèé áàíê 
Óêðà¿íè ùîêâàðòàëüíî çîáîâ’ÿçàíèé íàäàâàòè ³íôîðìàö³þ Ïðåçèäåíòó 
Óêðà¿íè, Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè òà Êîì³òåòó Âåðõîâíî¿ Ðàäè Óêðà¿-
íè ç ïèòàíü ô³íàíñ³â ³ áàíê³âñüêî¿ ä³ÿëüíîñò³ ùîäî áåçãîò³âêîâî¿ åì³ñ³¿ ó 
â³äïîâ³äíîìó ïåð³îä³, à ñàìå ïðî ïðîâåäåííÿ îïåðàö³é ç ðåô³íàíñóâàííÿ 
áàíê³â, ³íòåðâåíö³é íà ì³æáàíê³âñüêîìó âàëþòíîìó ðèíêó, îïåðàö³é íà 
ôîíäîâîìó ðèíêó (÷àñòèíà òðåòÿ ñòàòò³ 51 Çàêîíó ¹679). 
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Îòðèìàííÿ Óðÿäîì Óêðà¿íè çâ³òó ïðî âèêîíàííÿ êîøòîðèñó äîõîä³â òà 
âèòðàò Íàö³îíàëüíîãî áàíêó Óêðà¿íè óçãîäæóºòüñÿ ç ïîëîæåííÿìè Êîí-
ñòèòóö³¿ Óêðà¿íè, ÿê³ ïåðåäáà÷àþòü îáîâ’ÿçêè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
ðàçîì ³ç ïðîåêòîì çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà íàñòóïíèé 
ð³ê ïîäàâàòè äîïîâ³äü ïðî õ³ä âèêîíàííÿ Äåðæàâíîãî áþäæåòó Óêðà¿íè 
ïîòî÷íîãî ðîêó, à òàêîæ çâ³ò ïðî âèêîíàííÿ Äåðæàâíîãî áþäæåòó Óêðà¿íè 
(÷àñòèíà äðóãà ñòàòò³ 96, ÷àñòèíà ïåðøà ñòàòò³ 97, ïóíêò 6 ñòàòò³ 116).

Ç³ çì³ñòó íàâåäåíèõ íîðì âáà÷àºòüñÿ, ùî çàïðîâàäæåííÿ ïîäàííÿ Íà-
ö³îíàëüíèì áàíêîì Óêðà¿íè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè òà Âåðõîâí³é 
Ðàä³ Óêðà¿íè çâ³òó ïðî âèêîíàííÿ êîøòîðèñó äîõîä³â òà âèòðàò Íàö³î-
íàëüíîãî áàíêó Óêðà¿íè, ÿêå ä³ñòàëî â³äîáðàæåííÿ ó ÷àñòèí³ ï’ÿò³é ñòàò-
ò³ 5 Çàêîíó ¹679 â ðåäàêö³¿ Çàêîíó ¹1608, êîðåñïîíäóºòüñÿ ç ïîëîæåí-
íÿìè ïóíêòó 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 9 Çàêîíó ¹679 ³ íå º âòðó÷àííÿì 
â åêîíîì³÷íó ñàìîñò³éí³ñòü Íàö³îíàëüíîãî áàíêó Óêðà¿íè, âèçíà÷åíó 
ñòàòòåþ 4 Çàêîíó ¹679. Îòæå, ÷àñòèíà ï’ÿòà ñòàòò³ 5 Çàêîíó ¹679 íå ñó-
ïåðå÷èòü ñòàòò³ 6, ÷àñòèí³ äðóã³é ñòàòò³ 19, ÷àñòèí³ äðóã³é ñòàòò³ 85 Êîí-
ñòèòóö³¿ Óêðà¿íè.

4. Çã³äíî ç³ ñòàòòåþ 150 Îñíîâíîãî Çàêîíó Óêðà¿íè òà Ð³øåííÿì Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè â³ä 14 ëèñòîïàäà 2001 ðîêó ¹15-ðï/2001 ó ñïðàâ³ 
ùîäî ïðîïèñêè þðèñäèêö³ÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ïîøèðþºòüñÿ 
íà ÷èíí³ íîðìàòèâíî-ïðàâîâ³ àêòè.

Äåðæàâíèé áþäæåò Óêðà¿íè çàòâåðäæóºòüñÿ ùîð³÷íî Âåðõîâíîþ Ðà-
äîþ Óêðà¿íè íà ïåð³îä ç 1 ñ³÷íÿ ïî 31 ãðóäíÿ, à çà îñîáëèâèõ îáñòàâèí — 
íà ³íøèé ïåð³îä (÷àñòèíà ïåðøà ñòàòò³ 96 Êîíñòèòóö³¿ Óêðà¿íè) øëÿõîì 
ïðèé íÿòòÿ â³äïîâ³äíîãî çàêîíó. 

Îñê³ëüêè îñïîðþâàí³ ïîëîæåííÿ ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 1, ïóíê-
òó 44 ñòàòò³ 2, ÷àñòèíè äðóãî¿ ñòàòò³ 4, ïóíêòó 45 ñòàòò³ 6, ïóíêòó 58 ñòàòò³ 34, 
ñòàòò³ 341, ÷àñòèíè òðåòüî¿ ñòàòò³ 76 Çàêîíó ¹835 ó çâ’ÿçêó ç çàê³í÷åííÿì 
áþäæåòíîãî ðîêó âòðàòèëè ÷èíí³ñòü, êîíñòèòóö³éíå ïðîâàäæåííÿ ó ñïðàâ³ 
â ö³é ÷àñòèí³ ï³äëÿãàº ïðèïèíåííþ íà ï³äñòàâ³ ïóíêòó 3 ñòàòò³ 45 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» — íåï³äâ³äîì÷³ñòü Êîíñòèòó-
ö³éíîìó Ñóäó Óêðà¿íè ïèòàíü, ïîðóøåíèõ ó êîíñòèòóö³éíîìó ïîäàíí³.

Ïîëîæåííÿ ïóíêòó 5, àáçàöó ÷åòâåðòîãî ïóíêòó 7 ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 76 Çàêîíó ¹835 âèêëþ÷åí³ Çàêîíîì ¹1608 ³ âòðàòèëè ÷èíí³ñòü ç 15 æîâ-
òíÿ 2009 ðîêó, òîìó êîíñòèòóö³éíå ïðîâàäæåííÿ ³ â ö³é ÷àñòèí³ ï³äëÿãàº 
ïðèïèíåííþ íà âêàçàíèõ ï³äñòàâàõ.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 45, 51, 61, 63, 65, 67, 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè», §51 Ðåãëàìåíòó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèì, ùî â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º êîíñòèòóö³é-
íèì), ïîëîæåííÿ ÷àñòèíè ï’ÿòî¿ ñòàòò³ 5 Çàêîíó Óêðà¿íè «Ïðî Íàö³îíàëü-
íèé áàíê Óêðà¿íè» â³ä 20 òðàâíÿ 1999 ðîêó ¹679-XIV ³ç çì³íàìè, âíåñå-
íèìè Çàêîíîì Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè «Ïðî Äåð-
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æàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê» òà äåÿêèõ ³íøèõ çàêîí³â Óêðà¿íè» â³ä 
21 ñåðïíÿ 2009 ðîêó ¹1608-VI.

2. Ïðèïèíèòè êîíñòèòóö³éíå ïðîâàäæåííÿ ó ñïðàâ³ ùîäî â³äïîâ³äíîñ-
ò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ÷àñòèí ïåðøî¿, äðó-
ãî¿ ñòàòò³ 1, ïóíêòó 44 ñòàòò³ 2, ÷àñòèíè äðóãî¿ ñòàòò³ 4, ïóíêòó 45 ñòàòò³ 6, 
ïóíêòó 58 ñòàòò³ 34, ñòàòò³ 341, ïóíêòó 5, àáçàöó ÷åòâåðòîãî ïóíêòó 7 ÷àñòèíè 
ïåðøî¿, ÷àñòèíè òðåòüî¿ ñòàòò³ 76 Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò 
Óêðà¿íè íà 2009 ð³ê» â³ä 26 ãðóäíÿ 2008 ðîêó ¹835-VI ³ç íàñòóïíèìè çì³-
íàìè íà ï³äñòàâ³ ïóíêòó 3 ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè» — íåï³äâ³äîì÷³ñòü Êîíñòèòóö³éíîìó Ñóäó Óêðà¿íè ïèòàíü, 
ïîðóøåíèõ ó êîíñòèòóö³éíîìó ïîäàíí³.

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå. 

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 1, ïóíêòà 44 ñòàòüè 2,

÷àñòè âòîðîé ñòàòüè 4, ïóíêòà 45 ñòàòüè 6, ïóíêòà 58 ñòàòüè 34, ñòàòüè 341, 
ïóíêòà 5, àáçàöà ÷åòâåðòîãî ïóíêòà 7 ÷àñòè ïåðâîé,

÷àñòè òðåòüåé ñòàòüè 76 Çàêîíà Óêðàèíû
«Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2009 ãîä»,

÷àñòè ïÿòîé ñòàòüè 5 Çàêîíà Óêðàèíû «Î Íàöèîíàëüíîì áàíêå Óêðàèíû», 
Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Çàêîí Óêðàèíû

«Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2009 ãîä»
è íåêîòîðûå äðóãèå çàêîíû Óêðàèíû»

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû

г.  К и е в Äåëî ¹1-22/2010
11 мая 2010 года
№13-рп /2010

Конституционный Суд Украины в составе судей: Конституционный Суд Украины в составе судей: 

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëü-
åâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåò-
ðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, 
Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Íèêèòè-
íà Þðèÿ Èâàíîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à — äîêëàä÷èêà, Òêà÷óêà 
Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû 
(êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 1, ïóíê-
òà 44 ñòàòüè 2, ÷àñòè âòîðîé ñòàòüè 4, ïóíêòà 45 ñòàòüè 6, ïóíêòà 58 ñòà-
òüè 34, ñòàòüè 341, ïóíêòà 5, àáçàöà ÷åòâåðòîãî ïóíêòà 7 ÷àñòè ïåðâîé, ÷àñòè 
òðåòüåé ñòàòüè 76 Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàè-
íû íà 2009 ãîä» îò 26 äåêàáðÿ 2008 ãîäà ¹835-VI (Âåäîìîñòè Âåðõîâíîé 
Ðàäû Óêðàèíû, 2009 ã., ¹¹20–22, ñò.269) ñ ïîñëåäóþùèìè èçìåíåíèÿ-
ìè, ÷àñòè ïÿòîé ñòàòüè 5 Çàêîíà Óêðàèíû «Î Íàöèîíàëüíîì áàíêå Óêðà-
èíû» îò 20 ìàÿ 1999 ãîäà ¹679-XIV (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàè-
íû, 1999 ã., ¹29, ñò.238) ñ ïîñëåäóþùèìè èçìåíåíèÿìè, Çàêîíà Óêðàèíû 
«Î âíåñåíèè èçìåíåíèé â Çàêîí Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå 
Óêðàèíû íà 2009 ãîä» è íåêîòîðûå äðóãèå çàêîíû Óêðàèíû» îò 21 àâãóñòà 
2009 ãîäà ¹1608-VI (Ãîëîñ Óêðàèíû, 2009 ã., 15 îêòÿáðÿ).

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Ïðåçèäåíòà Óêðàèíû.
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Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè îòäåëüíûõ 
ïîëîæåíèé Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 
2009 ãîä», Çàêîíà Óêðàèíû «Î Íàöèîíàëüíîì áàíêå Óêðàèíû», Çàêîíà 
Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Çàêîí Óêðàèíû «Î Ãîñóäàðñòâåííîì 
áþäæåòå Óêðàèíû íà 2009 ãîä» è íåêîòîðûå äðóãèå çàêîíû Óêðàèíû».

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ñòåöþêà Ï.Á. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Ïðåçèäåíò Óê-
ðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì ïðè-
çíàòü íåêîíñòèòóöèîííûìè ïîëîæåíèÿ ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 1, 
ïóíêòà 44 ñòàòüè 2, ÷àñòè âòîðîé ñòàòüè 4, ïóíêòà 45 ñòàòüè 6, ïóíêòà 58 ñòà-
òüè 34, ñòàòüè 341, ïóíêòà 5, àáçàöà ÷åòâåðòîãî ïóíêòà 7 ÷àñòè ïåðâîé, ÷àñòè 
òðåòüåé ñòàòüè 76 Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
íà 2009 ãîä» îò 26 äåêàáðÿ 2008 ãîäà ¹835-VI ñ ïîñëåäóþùèìè èçìåíåíè-
ÿìè (äàëåå — Çàêîí ¹835), ÷àñòè ïÿòîé (ïî ïðåäñòàâëåíèþ — ÷àñòè òðåòü-
åé) ñòàòüè 5 Çàêîíà Óêðàèíû «Î Íàöèîíàëüíîì áàíêå Óêðàèíû» îò 20 ìàÿ 
1999 ãîäà ¹679-XIV ñ ïîñëåäóþùèìè èçìåíåíèÿìè (äàëåå — Çàêîí ¹679), 
Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Çàêîí Óêðàèíû «Î Ãîñóäàðñ-
òâåííîì áþäæåòå Óêðàèíû íà 2009 ãîä» è íåêîòîðûå äðóãèå çàêîíû Óêðàè-
íû» îò 21 àâãóñòà 2009 ãîäà ¹1608-VI (äàëåå — Çàêîí ¹1608).

Â êîíñòèòóöèîííîì ïðåäñòàâëåíèè óòâåðæäàåòñÿ, ÷òî ïðåäóñìîòðåííîå 
âíåñåíèå Íàöèîíàëüíûì áàíêîì Óêðàèíû â 2009 ãîäó â Ãîñóäàðñòâåííûé 
áþäæåò Óêðàèíû ïðåâûøåíèÿ ñìåòíûõ äîõîäîâ íàä ñìåòíûìè ðàñõîäàìè 
òåêóùåãî ãîäà ÿâëÿåòñÿ íå ÷åì èíûì, êàê àâàíñîâûì ôèíàíñèðîâàíèåì 
ðàñõîäîâ Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû, è òðåáóåò îñóùåñòâëåíèÿ 
Íàöèîíàëüíûì áàíêîì Óêðàèíû äîïîëíèòåëüíîé, íè÷åì íå îáåñïå÷åí-
íîé ýìèññèè. Ýòî ïðèâåäåò ê óñêîðåíèþ òåìïîâ èíôëÿöèè, ñðûâó êóðñà 
ãðèâíû, ÷òî ïðîòèâîðå÷èò ñòàòüÿì 1, 3, 46, 48, ÷àñòè âòîðîé ñòàòüè 99 Êîí-
ñòèòóöèè Óêðàèíû.

Ïî ìíåíèþ ãëàâû ãîñóäàðñòâà, ïðàâî óòâåðæäàòü Ãîñóäàðñòâåííûé 
áþäæåò Óêðàèíû, â ÷àñòíîñòè ãëàâíûõ ðàñïîðÿäèòåëåé åãî ñðåäñòâ ïóòåì 
óñòàíîâëåíèÿ èì áþäæåòíûõ íàçíà÷åíèé, îòíîñèòñÿ ê çàêîíîäàòåëüíûì 
ïîëíîìî÷èÿì ïàðëàìåíòà, à ñëåäîâàòåëüíî, íàäåëåíèå Ïðàâèòåëüñòâà Óê-
ðàèíû ýòèì ïðàâîì ÿâëÿåòñÿ äåëåãèðîâàíèåì ïàðëàìåíòîì çàêîíîäàòåëü-
íîé ôóíêöèè Êàáèíåòó Ìèíèñòðîâ Óêðàèíû.

Óòâåðæäåíèå Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû ïî ïðåäâàðèòåëüíîìó 
ñîãëàñîâàíèþ ñ êîìèòåòàìè Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì áþä-
æåòà è ïî âîïðîñàì ôèíàíñîâ è áàíêîâñêîé äåÿòåëüíîñòè ïåðå÷íÿ îáúåê-
òîâ, ìåðîïðèÿòèé è îáúåìîâ áþäæåòíûõ ñðåäñòâ, êîòîðûå áóäóò íàïðàâ-
ëåíû íà èñïîëíåíèå ñîîòâåòñòâóþùåé áþäæåòíîé ïðîãðàììû, à òàêæå 
ãëàâíûõ ðàñïîðÿäèòåëåé ñðåäñòâ ãîñóäàðñòâåííîãî áþäæåòà, êàê óêàçàíî 
â êîíñòèòóöèîííîì ïðåäñòàâëåíèè, íàðóøàåò òðåáîâàíèÿ ÷àñòè ïåðâîé 
ñòàòüè 89 Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðîé êîìèòåòû Âåðõîâíîé 
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Ðàäû Óêðàèíû ñîçäàþòñÿ äëÿ îñóùåñòâëåíèÿ çàêîíîïðîåêòíîé ðàáîòû, 
ïîäãîòîâêè è ïðåäâàðèòåëüíîãî ðàññìîòðåíèÿ âîïðîñîâ, îòíåñåííûõ ê 
ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû, âûïîëíåíèÿ êîíòðîëüíûõ ôóíê-
öèé â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé Óêðàèíû.

Ïðåçèäåíò Óêðàèíû ïîä÷åðêèâàåò, ÷òî ïîëîæåíèÿ ÷àñòè ïÿòîé ñòàòüè 5 
Çàêîíà ¹679, êîòîðûìè ââåäåíà ïîäîò÷åòíîñòü öåíòðàëüíîãî áàíêà ãîñó-
äàðñòâà Ïðàâèòåëüñòâó Óêðàèíû, íå ñîãëàñîâûâàþòñÿ ñ ïðèíöèïîì ýêîíî-
ìè÷åñêîé ñàìîñòîÿòåëüíîñòè Íàöèîíàëüíîãî áàíêà Óêðàèíû, ÿâëÿþùèì-
ñÿ îäíèì èç îñíîâíûõ â åãî äåÿòåëüíîñòè è çàêðåïëåííûì â Çàêîíå ¹679, 
à ñëåäîâàòåëüíî, íå ñîîòâåòñòâóþò ñòàòüå 6, ÷àñòè âòîðîé ñòàòüè 19, ÷àñòè 
âòîðîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû.

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå òàêæå óêàçûâàåò, 
÷òî íîðìû Çàêîíà ¹1608, êîòîðûìè âíåñåíû èçìåíåíèÿ â Çàêîí ¹835 è 
Çàêîí ¹679, ÿâëÿþòñÿ âñòóïèâøèìè â ñèëó ñ íàðóøåíèåì êîíñòèòóöèîí-
íîé ïðîöåäóðû, ïîýòîìó èìåþòñÿ îñíîâàíèÿ äëÿ ïðèçíàíèÿ èõ íåêîíñòè-
òóöèîííûìè.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óêðàèíû, Ìèíèñòåðñòâî 
ýêîíîìèêè Óêðàèíû, Íàöèîíàëüíûé áàíê Óêðàèíû, Èíñòèòóò ýêîíîìè-
êî-ïðàâîâûõ èññëåäîâàíèé Íàöèîíàëüíîé àêàäåìèè íàóê Óêðàèíû, Íà-
öèîíàëüíûé óíèâåðñèòåò ãîñóäàðñòâåííîé íàëîãîâîé ñëóæáû Óêðàèíû, 
Êèåâñêèé íàöèîíàëüíûé ýêîíîìè÷åñêèé óíèâåðñèòåò èìåíè Âàäèìà 
Ãåòüìàíà, Òåðíîïîëüñêèé íàöèîíàëüíûé ýêîíîìè÷åñêèé óíèâåðñèòåò.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûå â êîíñòèòóöèîí-
íîì ïðåäñòàâëåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ ïðàâîâûì ãîñóäàðñòâîì, â êîòîðîì îðãàíû ãî-
ñóäàðñòâåííîé âëàñòè îáÿçàíû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðå-
äåëàõ ïîëíîìî÷èé è ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è 
çàêîíàìè Óêðàèíû (ñòàòüÿ 1, ÷àñòü âòîðàÿ ñòàòüè 6, ÷àñòü âòîðàÿ ñòàòüè 19 
Êîíñòèòóöèè Óêðàèíû).

Âåðõîâíàÿ Ðàäà Óêðàèíû êàê åäèíñòâåííûé îðãàí çàêîíîäàòåëüíîé 
âëàñòè ïðèíèìàåò çàêîíû è äðóãèå àêòû â ïîðÿäêå, îïðåäåëåííîì Êîíñ-
òèòóöèåé è çàêîíàìè Óêðàèíû. Â ñîîòâåòñòâèè ñ ïóíêòîì 3 ÷àñòè âòîðîé 
ñòàòüè 88 Êîíñòèòóöèè Óêðàèíû Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óêðàèíû 
ïîäïèñûâàåò àêòû, ïðèíÿòûå Âåðõîâíîé Ðàäîé Óêðàèíû. Ñîãëàñíî ïðà-
âîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû àêòû Âåðõîâíîé Ðàäû 
Óêðàèíû — ýòî ðåøåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì, îòíå-
ñåííûì ê åå êîìïåòåíöèè, òî åñòü äîêóìåíòû, êîòîðûå ïðèíèìàþòñÿ 
îïðåäåëåííûì Êîíñòèòóöèåé Óêðàèíû êîëè÷åñòâîì ãîëîñîâ íàðîäíûõ 
äåïóòàòîâ Óêðàèíû â ôîðìå çàêîíîâ, ïîñòàíîâëåíèé è òàê äàëåå (àáçàö 
øåñòîé ïóíêòà 5 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 14 îêòÿáðÿ 2003 ãîäà
¹16-ðï/2003).

Â ÷àñòè ÷åòâåðòîé ñòàòüè 94 Îñíîâíîãî Çàêîíà Óêðàèíû îïðåäåëåíî 
òðåáîâàíèå î ïîâòîðíîì ïðèíÿòèè çàêîíà Âåðõîâíîé Ðàäîé Óêðàèíû íå 
ìåíåå ÷åì äâóìÿ òðåòÿìè îò åå êîíñòèòóöèîííîãî ñîñòàâà, êîòîðîå ðàñ-
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ïðîñòðàíÿåòñÿ ëèøü íà çàêîíû, ïðåäëîæåíèÿ Ïðåçèäåíòà Óêðàèíû ê êî-
òîðûì ïîëíîñòüþ èëè ÷àñòè÷íî îòêëîíåíû. 

Àâòîð õîäàòàéñòâà óòâåðæäàåò, ÷òî Çàêîí ¹1608 âñòóïèë â ñèëó ñ íà-
ðóøåíèåì ïðîöåäóðû, óñòàíîâëåííîé ñòàòüåé 94 Êîíñòèòóöèè Óêðàè-
íû. Ïðåçèäåíò Óêðàèíû ïîä÷åðêèâàåò, ÷òî âîçâðàùåííûé èì 3 àâãóñòà 
2009 ãîäà äëÿ ïîâòîðíîãî ðàññìîòðåíèÿ ïàðëàìåíòîì Çàêîí ¹1608 (ïðè-
íÿòûé 1 èþëÿ 2009 ãîäà) òåêñòóàëüíî îòëè÷àåòñÿ îò îäíîèìåííîãî çàêîíà 
(ïðèíÿòîãî 21 àâãóñòà 2009 ãîäà ïóòåì ïðåîäîëåíèÿ âåòî) â ÷àñòè ïîäïóí-
êòà 3 ïóíêòà 1 ðàçäåëà ², â êîòîðîì óêàçàíà äàòà åãî ïðèíÿòèÿ — «1 èþëÿ 
2009 ãîäà».

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè îò 7 èþëÿ 2009 ãîäà
¹17-ðï/2009 óêàçàë, ÷òî äàæå åñëè âñå ïðåäëîæåíèÿ Ïðåçèäåíòà Óêðàè-
íû îòêëîíåíû è çàêîí òåêñòóàëüíî îñòàåòñÿ íåèçìåííûì, îí äîëæåí áûòü 
ïðèíÿò ïîâòîðíî ïóòåì ãîëîñîâàíèÿ íàðîäíûìè äåïóòàòàìè Óêðàèíû êî-
ëè÷åñòâîì ãîëîñîâ, îïðåäåëåííûì â ÷àñòè ÷åòâåðòîé ñòàòüè 94 Êîíñòèòó-
öèè Óêðàèíû. Ïðè òàêèõ îáñòîÿòåëüñòâàõ äàòîé ïðèíÿòèÿ çàêîíà ñëåäóåò 
ñ÷èòàòü äàòó åãî îêîí÷àòåëüíîãî ãîëîñîâàíèÿ ïî ðåçóëüòàòàì ïîâòîðíîãî 
ðàññìîòðåíèÿ. Èìåííî ýòà äàòà äîëæíà áûòü óêàçàíà ïðè îáíàðîäîâàíèè 
çàêîíà è åãî îïóáëèêîâàíèè (àáçàö ÷åòâåðòûé ïîäïóíêòà 4.1 ïóíêòà 4 ìî-
òèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ). 

Ñëåäîâàòåëüíî, àíàëèç Çàêîíà ¹1608 ñâèäåòåëüñòâóåò, ÷òî åãî ïî-
ëîæåíèÿ òåêñòóàëüíî îñòàëèñü íåèçìåííûìè, à ïðîöåäóðà âñòóïëåíèÿ 
åãî â ñèëó ñîîòâåòñòâóåò ÷àñòè ÷åòâåðòîé ñòàòüè 94 Îñíîâíîãî Çàêîíà Óê-
ðàèíû.

3.2. Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû îñíîâíîé ôóíêöèåé Íàöèîíàëü-
íîãî áàíêà Óêðàèíû ÿâëÿåòñÿ îáåñïå÷åíèå ñòàáèëüíîñòè äåíåæíîé åäè-
íèöû (÷àñòü âòîðàÿ ñòàòüè 99). Âî èñïîëíåíèå åå Íàöèîíàëüíûé áàíê Óê-
ðàèíû ñîäåéñòâóåò ñîáëþäåíèþ ñòàáèëüíîñòè áàíêîâñêîé ñèñòåìû, à òàê-
æå â ïðåäåëàõ ñâîèõ ïîëíîìî÷èé — öåíîâîé ñòàáèëüíîñòè (÷àñòü âòîðàÿ 
ñòàòüè 6 Çàêîíà ¹679).

Íàöèîíàëüíûé áàíê Óêðàèíû — ýòî öåíòðàëüíûé áàíê ãîñóäàðñòâà, 
þðèäè÷åñêèé ñòàòóñ, çàäà÷è, ôóíêöèè, ïîëíîìî÷èÿ è ïðèíöèïû îðãàíè-
çàöèè êîòîðîãî îïðåäåëÿþòñÿ Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì ¹679 è 
äðóãèìè çàêîíàìè Óêðàèíû. Íàöèîíàëüíûé áàíê Óêðàèíû ÿâëÿåòñÿ ýêî-
íîìè÷åñêè ñàìîñòîÿòåëüíûì îðãàíîì, êîòîðûé îñóùåñòâëÿåò ðàñõîäû çà 
ñ÷åò ñîáñòâåííûõ äîõîäîâ â ïðåäåëàõ óòâåðæäåííîé ñìåòû, à â îïðåäåëåí-
íûõ çàêîíîì ñëó÷àÿõ òàêæå çà ñ÷åò Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû 
(÷àñòü ïåðâàÿ ñòàòüè 2, ÷àñòü ïåðâàÿ ñòàòüè 4 Çàêîíà ¹679). Çàêîíîì ¹679 
ïðåäóñìîòðåíî, ÷òî Ñîâåò Íàöèîíàëüíîãî áàíêà Óêðàèíû óòâåðæäàåò 
ñìåòó äîõîäîâ è ðàñõîäîâ Íàöèîíàëüíîãî áàíêà Óêðàèíû è ïðåäñòàâëÿåò 
Âåðõîâíîé Ðàäå Óêðàèíû è Êàáèíåòó Ìèíèñòðîâ Óêðàèíû äî 1 ñåíòÿáðÿ 
òåêóùåãî ãîäà ïðîãíîçèðîâàííûå ñâåäåíèÿ î ñàëüäî ñìåòû (ïóíêò 4 ÷àñòè 
ïåðâîé ñòàòüè 9 Çàêîíà ¹679).

Â ðàçäåëå IX «Âçàèìîîòíîøåíèÿ ñ Ïðåçèäåíòîì Óêðàèíû, Âåðõîâíîé 
Ðàäîé Óêðàèíû è Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû» Çàêîíà ¹679 çàêðåï-
ëåíî, ÷òî Íàöèîíàëüíûé áàíê Óêðàèíû ïîäîò÷åòåí Ïðåçèäåíòó Óêðàèíû 
è Âåðõîâíîé Ðàäå Óêðàèíû â ïðåäåëàõ èõ êîíñòèòóöèîííûõ ïîëíîìî÷èé 
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(÷àñòü ïåðâàÿ ñòàòüè 51), è îïðåäåëåíû âçàèìîîòíîøåíèÿ Íàöèîíàëüíîãî 
áàíêà Óêðàèíû ñ Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû (ñòàòüÿ 52).

Â Çàêîíå ¹679 óñòàíîâëåíû ôîðìû ïîäîò÷åòíîñòè, â ÷àñòíîñòè äîêëàä 
Ïðåäñåäàòåëÿ Íàöèîíàëüíîãî áàíêà Óêðàèíû Âåðõîâíîé Ðàäå Óêðàèíû î 
äåÿòåëüíîñòè Íàöèîíàëüíîãî áàíêà Óêðàèíû, ïðåäîñòàâëåíèå Ïðåçèäåí-
òó Óêðàèíû è Âåðõîâíîé Ðàäå Óêðàèíû äâàæäû â ãîä èíôîðìàöèè î ñîñòî-
ÿíèè äåíåæíî-êðåäèòíîãî ðûíêà â ãîñóäàðñòâå (ïóíêòû 4, 5 ÷àñòè âòîðîé 
ñòàòüè 51). 

Åæåãîäíî Íàöèîíàëüíûé áàíê Óêðàèíû èíôîðìèðóåò Âåðõîâíóþ 
Ðàäó Óêðàèíû î íàïðàâëåíèÿõ äåíåæíî-êðåäèòíîé è âàëþòíîé ïîëèòèêè, 
ðàçðàáîòàííîé Íàöèîíàëüíûì áàíêîì Óêðàèíû íà ñëåäóþùèé ãîä è íà 
áîëåå äëèòåëüíûé ïåðèîä (÷àñòü âòîðàÿ ñòàòüè 24 Çàêîíà ¹679). Êðîìå 
òîãî, Íàöèîíàëüíûé áàíê Óêðàèíû åæåêâàðòàëüíî îáÿçàí ïðåäîñòàâëÿòü 
èíôîðìàöèþ Ïðåçèäåíòó Óêðàèíû, Êàáèíåòó Ìèíèñòðîâ Óêðàèíû è Êî-
ìèòåòó Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì ôèíàíñîâ è áàíêîâñêîé äå-
ÿòåëüíîñòè î áåçíàëè÷íîé ýìèññèè â ñîîòâåòñòâóþùåì ïåðèîäå, à èìåííî 
î ïðîâåäåíèè îïåðàöèé ïî ðåôèíàíñèðîâàíèþ áàíêîâ, èíòåðâåíöèé íà 
ìåæáàíêîâñêîì âàëþòíîì ðûíêå, îïåðàöèé íà ôîíäîâîì ðûíêå (÷àñòü 
òðåòüÿ ñòàòüè 51 Çàêîíà ¹679). 

Ïîëó÷åíèå Ïðàâèòåëüñòâîì Óêðàèíû îò÷åòà î âûïîëíåíèè ñìåòû äî-
õîäîâ è ðàñõîäîâ Íàöèîíàëüíîãî áàíêà Óêðàèíû ñîãëàñîâûâàåòñÿ ñ ïî-
ëîæåíèÿìè Êîíñòèòóöèè Óêðàèíû, êîòîðûå ïðåäóñìàòðèâàþò îáÿçàííîñ-
òè Êàáèíåòà Ìèíèñòðîâ Óêðàèíû âìåñòå ñ ïðîåêòîì çàêîíà î Ãîñóäàðñ-
òâåííîì áþäæåòå Óêðàèíû íà ñëåäóþùèé ãîä ïðåäñòàâëÿòü äîêëàä î õîäå 
èñïîëíåíèÿ Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû òåêóùåãî ãîäà, à òàêæå 
îò÷åò îá èñïîëíåíèè Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû (÷àñòü âòîðàÿ 
ñòàòüè 96, ÷àñòü ïåðâàÿ ñòàòüè 97, ïóíêò 6 ñòàòüè 116).

Èç ñîäåðæàíèÿ óêàçàííûõ íîðì óñìàòðèâàåòñÿ, ÷òî ââåäåíèå ïðåäñòàâ-
ëåíèÿ Íàöèîíàëüíûì áàíêîì Óêðàèíû Êàáèíåòó Ìèíèñòðîâ Óêðàèíû è 
Âåðõîâíîé Ðàäå Óêðàèíû îò÷åòà îá èñïîëíåíèè ñìåòû äîõîäîâ è ðàñõîäîâ 
Íàöèîíàëüíîãî áàíêà Óêðàèíû, ÷òî îòîáðàçèëîñü â ÷àñòè ïÿòîé ñòàòüè 5 
Çàêîíà ¹679 â ðåäàêöèè Çàêîíà ¹1608, êîððåñïîíäèðóåò ñ ïîëîæåíèÿ-
ìè ïóíêòà 4 ÷àñòè ïåðâîé ñòàòüè 9 Çàêîíà ¹679 è íå ÿâëÿåòñÿ âìåøàòåëü-
ñòâîì â ýêîíîìè÷åñêóþ ñàìîñòîÿòåëüíîñòü Íàöèîíàëüíîãî áàíêà Óêðà-
èíû, îïðåäåëåííóþ ñòàòüåé 4 Çàêîíà ¹679. Ñëåäîâàòåëüíî, ÷àñòü ïÿòàÿ 
ñòàòüè 5 Çàêîíà ¹679 íå ïðîòèâîðå÷èò ñòàòüå 6, ÷àñòè âòîðîé ñòàòüè 19, 
÷àñòè âòîðîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû.

4. Ñîãëàñíî ñòàòüå 150 Îñíîâíîãî Çàêîíà Óêðàèíû è Ðåøåíèþ Êîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû îò 14 íîÿáðÿ 2001 ãîäà ¹15-ðï/2001 ïî äåëó 
î ïðîïèñêå þðèñäèêöèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ðàñïðîñòðàíÿ-
åòñÿ íà äåéñòâóþùèå íîðìàòèâíî-ïðàâîâûå àêòû.

Ãîñóäàðñòâåííûé áþäæåò Óêðàèíû óòâåðæäàåòñÿ åæåãîäíî Âåðõîâíîé 
Ðàäîé Óêðàèíû íà ïåðèîä ñ 1 ÿíâàðÿ ïî 31 äåêàáðÿ, à ïðè îñîáûõ îáñòîÿ-
òåëüñòâàõ — íà èíîé ïåðèîä (÷àñòü ïåðâàÿ ñòàòüè 96 Êîíñòèòóöèè Óêðàè-
íû) ïóòåì ïðèíÿòèÿ ñîîòâåòñòâóþùåãî çàêîíà. 

Ïîñêîëüêó îñïàðèâàåìûå ïîëîæåíèÿ ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 1, 
ïóíêòà 44 ñòàòüè 2, ÷àñòè âòîðîé ñòàòüè 4, ïóíêòà 45 ñòàòüè 6, ïóíêòà 58 
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ñòàòüè 34, ñòàòüè 341, ÷àñòè òðåòüåé ñòàòüè 76 Çàêîíà ¹835 â ñâÿçè ñ èñ-
òå÷åíèåì áþäæåòíîãî ãîäà óòðàòèëè ñèëó, êîíñòèòóöèîííîå ïðîèçâîäñòâî 
ïî äåëó â ýòîé ÷àñòè ïîäëåæèò ïðåêðàùåíèþ íà îñíîâàíèè ïóíêòà 3 ñòà-
òüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» — íåïîäâå-
äîìñòâåííîñòü Êîíñòèòóöèîííîìó Ñóäó Óêðàèíû âîïðîñîâ, ïîäíÿòûõ â 
êîíñòèòóöèîííîì ïðåäñòàâëåíèè.

Ïîëîæåíèÿ ïóíêòà 5, àáçàöà ÷åòâåðòîãî ïóíêòà 7 ÷àñòè ïåðâîé ñòà-
òüè 76 Çàêîíà ¹835 èñêëþ÷åíû Çàêîíîì ¹1608 è óòðàòèëè ñèëó ñ 15 îê-
òÿáðÿ 2009 ãîäà, ïîýòîìó êîíñòèòóöèîííîå ïðîèçâîäñòâî è â ýòîé ÷àñòè 
ïîäëåæèò ïðåêðàùåíèþ íà óêàçàííûõ îñíîâàíèÿõ.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 45, 51, 61, 63, 65, 67, 73 Çàêîíà Óêðàèíû «Î Êîí-
ñòèòóöèîííîì Ñóäå Óêðàèíû», §51 Ðåãëàìåíòà Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû 

р е ш и л:р е ш и л:

1. Ïðèçíàòü ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîí-
íûì) ïîëîæåíèå ÷àñòè ïÿòîé ñòàòüè 5 Çàêîíà Óêðàèíû «Î Íàöèîíàëüíîì 
áàíêå Óêðàèíû» îò 20 ìàÿ 1999 ãîäà ¹679-XIV ñ èçìåíåíèÿìè, âíåñåííû-
ìè Çàêîíîì Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Çàêîí Óêðàèíû «Î Ãîñó-
äàðñòâåííîì áþäæåòå Óêðàèíû íà 2009 ãîä» è íåêîòîðûå äðóãèå çàêîíû 
Óêðàèíû» îò 21 àâãóñòà 2009 ãîäà ¹1608-VI.

2. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòåé ïåðâîé, 
âòîðîé ñòàòüè 1, ïóíêòà 44 ñòàòüè 2, ÷àñòè âòîðîé ñòàòüè 4, ïóíêòà 45 ñòà-
òüè 6, ïóíêòà 58 ñòàòüè 34, ñòàòüè 341, ïóíêòà 5, àáçàöà ÷åòâåðòîãî ïóíê-
òà 7 ÷àñòè ïåðâîé, ÷àñòè òðåòüåé ñòàòüè 76 Çàêîíà Óêðàèíû «Î Ãîñóäàðñ-
òâåííîì áþäæåòå Óêðàèíû íà 2009 ãîä» îò 26 äåêàáðÿ 2008 ãîäà ¹835-VI 
ñ ïîñëåäóþùèìè èçìåíåíèÿìè íà îñíîâàíèè ïóíêòà 3 ñòàòüè 45 Çàêîíà 
Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» — íåïîäâåäîìñòâåííîñòü 
Êîíñòèòóöèîííîìó Ñóäó Óêðàèíû âîïðîñîâ, ïîäíÿòûõ â êîíñòèòóöèîí-
íîì ïðåäñòàâëåíèè.

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî. 

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ
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•Summary to the Decision of the Constitutional Court of Ukraine No.13-rp/2010 
dated May 11, 2010 in the case upon the constitutional petition of the President of 
Ukraine concerning the conformity with the Constitution of Ukraine (constitutionality) 
of Articles 1.1, 1.2, 2.44, 4.2, 6.45, 34.58, 341, 76.1.5, 76.1.7.4 and Article 76.3 of 
the Law «On the 2009 State Budget of Ukraine», Article 5.5 of the Law «On the 
National Bank of Ukraine», the Law «On Introducing Amendments to the Law of 
Ukraine «On the 2009 State Budget of Ukraine» and some other laws of Ukraine»

Subject of the right to constitutional petition — the President of Ukraine — 
applied to the Constitutional Court with a petition to recognise as unconstitutional 
Articles 1, 1.2, 2.44, 4.2, 6.45, 34.58, 341, 76.1.5, 76.1.7.4 and 76.3 of the Law of 
Ukraine «On the 2009 State Budget of Ukraine» No.835-VI dated December 26, 
2008 as further amended (hereinafter referred to as «the Law No.835»), Article 5.5 
(in the petition — 5.3) of the Law «On the National Bank of Ukraine» No.679-
XIV dated May 20, 1999 as further amended (hereinafter referred to as «the Law 
No.679») and the Law «On Introducing Amendments to the Law of Ukraine 
«On the 2009 State Budget of Ukraine» and some other laws of Ukraine» No.1608-
VI dated August 21, 2009 (hereinafter referred to as «the Law No.1608»).

Ukraine is a law-based state where bodies of state power are obliged to act only 
on the grounds, within the limits of authority and in the manner envisaged by the 
Constitution and laws of Ukraine (Articles 1, 6.2 and 19.2 of the Constitution).

The Verkhovna Rada of Ukraine, as the sole body of legislative power, adopts 
laws and other acts under the procedure established by the Constitution and laws. 
According to Article 88.2.3 of the Constitution, the Chairperson of the Verkhovna 
Rada of Ukraine signs acts adopted by the Verkhovna Rada of Ukraine. Under the 
legal position of the Constitutional Court, acts of the Verkhovna Rada of Ukraine 
are the decisions of the Verkhovna Rada of Ukraine on the issues allocated to its 
competence, i.e. documents enacted by the number of People’s Deputies votes 
required by the Constitution in the form of laws, resolutions etc. (paragraph 5.6, 
Decision No.16-rp/2003 dated October 14, 2003). 

Article 94.4 of the Fundamental Law contains the requirement regarding the 
repeat adoption of a law by the Verkhovna Rada of Ukraine by no less than two-
thirds from its constitutional composition. It applies only to the laws concerning 
which the proposals of the President of Ukraine were rejected whether partially 
or in full.

The Constitutional Court in its Decision No.17-rp/2009 dated July 7, 2009 
held that even if all proposals of the President are rejected and the text of a law 
remains unaltered it shall nevertheless be adopted repeatedly by the vote of the 
number of People’s Deputies required by Article 94.4 of the Constitution. Under 
such circumstances, the date of the adoption of a law is to be deemed the date of 
the final vote regarding such a law upon the results of its repeat consideration. 
It is that date that shall be indicated when the law is promulgated and published 
(paragraph 4.1 of the Decision).

Analysis of the Law No.1608 shows that its text remained unaltered and 
therefore the procedure for its entering into force is conformant with the 
Article 94.4 of the Fundamental Law. 

Under the Constitution, the main function of the National Bank of Ukraine is 
ensuring the stability of the monetary unit (Article 99.2). Fulfilling this function, 
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the National Bank of Ukraine maintains the stability of the banking system and 
within the limits of its authority, price stability (Article 6.2 of the Law No.679). 

The National Bank of Ukraine is a central bank of the State whose legal status, 
tasks, functions, authority and principles of organisation are determined by the 
Constitution, the Law No.679 and by other laws. The National Bank of Ukraine 
is economically independent body which undertakes expenditures using its own 
incomes within the approved estimation or the State Budget of Ukraine where it 
is requires so by law (Articles 2.1 and 4.1 of the Law No.679). The Law No.679 
also stipulates that the Council of the National Bank of Ukraine approves the 
estimation of incomes and expenses of the National Bank of Ukraine and submits 
to the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine 
the predicted data regarding the balance of the estimation until 1 September 
(Article 9.1.4 of the Law No.679).

It is established in the Chapter IX «Relations with the President of Ukraine, 
the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine» of the 
Law No.679 that the National Bank of Ukraine is accountable to the President 
of Ukraine and the Verkhovna Rada of Ukraine within the limits of their 
constitutional authorities (Article 51.1). 

The Law No.679 establishes the forms of the accountability, in particular 
Reports of the Chairperson of the National Bank of Ukraine to the Verkhovna Rada 
of Ukraine on the activities of the National Bank of Ukraine and the submission, 
twice a year, of the information on the current conditions of the money-and-
credit market in the state to the President of Ukraine and the Verkhovna Rada of 
Ukraine (Articles 51.2.4 and 51.25). 

The National Bank of Ukraine informs the Verkhovna Rada of Ukraine on 
the directions of money-and-credit as well as currency policy elaborated by the 
National Bank of Ukraine for the next year and for a longer period (Article 24.2 
of the Law No.679). Furthermore, the National Bank of Ukraine is obliged to 
submit quarterly the information on the issues of finances and banking activity 
concerning cashless emission over a respective period, namely on the conduct of 
the operations of bank re-financing, interventions on inter-bank currency market 
and operations on stock market (Article 51.3 of the Law No.679).

Receiving by the Government of Ukraine of the report on the execution of 
the estimation of the incomes and expenses of the National Bank of Ukraine 
conforms with the provisions of the Constitution which stipulate the obligation 
of the Cabinet of Ministers of Ukraine to submit the report on the course of 
implementation of the State Budget of the current year and the report on the 
course of implementation of the State Budget of Ukraine with the draft law on the 
State Budget of Ukraine for the next year (Articles 96.2, 97.1 and 116.6).

The content of the mentioned norms suggests that introducing of the 
submission by the National Bank of Ukraine to the Cabinet of Ministers of 
Ukraine and the Verkhovna Rada of Ukraine of reports on the execution of 
the estimation of incomes and expenses of the National Bank of Ukraine by 
Article 5.5 of the Law No.670 as amended by the Law No.1608 conforms with 
Article 9.14 of the Law No.679 and shall not be considered as intrusion in the 
economical independence determined by Article 4 of the Law No.679. Therefore 
Article 5.5 of the Law No.679 does not contradict Articles 6, 19.2 and 85.2 of the 
Constitution. 
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Pursuant to Article 150 of the Fundamental Law and the Decision of the 
Constitutional Court of Ukraine No.15-rp/2001 dated November 14, 2001 (case 
on physical persons’ registration), the jurisdiction of the Constitutional Court of 
Ukraine extends only to the normative-legal acts in force.

The State Budget of Ukraine is approved annually by the Verkhovna Rada of 
Ukraine for the period from 1 January to 31 December or for other period under 
exceptional circumstances (Article 96.1 of the Constitution) in the form of a law.

Since the challenged Articles 1, 1.2, 2.44, 4.2, 6.45, 34.58, 341 and 76.3 of 
the Law No.835 lost its effect when a budgetary year ended, the constitutional 
proceedings in the case regarding these Articles shall be terminated on the ground 
of Article 45.3 of the Law of Ukraine «On the Constitutional Court of Ukraine» — 
the lack of authority of the Constitutional Court of Ukraine over the issues raised 
in the constitutional petition.

Articles 76.1.5 and 76.1.7.4 of the Law No.835 were excluded by the Law 
No.1608 and lost their effect from October 15, 2009. Therefore the constitutional 
proceedings regarding these Articles shall be terminated on the mentioned 
grounds. 

Thus, the Constitutional Court of Ukraine held:
1. To recognise as conforming with the Constitution of Ukraine (constitutional) 

Article 5.5 of the Law «On the National Bank of Ukraine» No.679-XIV as amended 
by the Law «On Introducing Amendments to the Law of Ukraine «On the 2009 
State Budget of Ukraine» and some other laws of Ukraine» No.1608-VI. dated 
August 21, 2009.

2. To terminate the constitutional proceedings in the case concerning the 
constitutionality of Articles 1.1, 1.2, 2.44, 4.2, 6.45, 34.58, 341, 76.1.5, 76.1.7.4 
and 76.3 of the Law of Ukraine «On the 2009 State Budget of Ukraine» No.835-
VI dated December 26, 2008 as further amended on the ground of Article 45.3 of 
the Law «On the Constitutional Court of Ukraine» — the lack of competence of 
the Constitutional Court over the issues raised by the constitutional petition. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

ïîëîæåíü ÷àñòèíè òðåòüî¿, àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿,
÷àñòèí øîñòî¿, ñüîìî¿, âîñüìî¿ ñòàòò³ 121 Çàêîíó Óêðà¿íè

«Ïðî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿ òà ðàä³àö³éíó áåçïåêó»,
÷àñòèíè ñüîìî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ»,

àáçàöó äðóãîãî ïóíêòó 3 ðîçä³ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó Óêðà¿íè 
«Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè

ùîäî âïîðÿäêóâàííÿ ïèòàíü ñîö³àëüíîãî çàõèñòó íàñåëåííÿ,
ÿêå ïðîæèâàº íà òåðèòîð³¿ çîíè ñïîñòåðåæåííÿ ï³äïðèºìñòâ

ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ ðóä, ÿäåðíèõ óñòàíîâîê ³ îá’ºêò³â,
ïðèçíà÷åíèõ äëÿ ïîâîäæåííÿ ç ðàä³îàêòèâíèìè â³äõîäàìè»

м.  К и ї в Ñïðàâà ¹1-31/2010
20 травня 2010 року
№14-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî 
Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëî-
äèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìè-
òðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Í³ê³ò³íà 
Þð³ÿ ²âàíîâè÷à — äîïîâ³äà÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Øèøê³íà Â³ê-
òîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàííÿì 
Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³é-
íîñò³) ïîëîæåíü ÷àñòèíè òðåòüî¿, àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿, ÷àñ-
òèí øîñòî¿, ñüîìî¿, âîñüìî¿ ñòàòò³ 121 Çàêîíó Óêðà¿íè «Ïðî âèêîðèñòàííÿ 
ÿäåðíî¿ åíåðã³¿ òà ðàä³àö³éíó áåçïåêó» â³ä 8 ëþòîãî 1995 ðîêó ¹39/95-ÂÐ 
â ðåäàêö³¿ Çàêîíó Óêðà¿íè â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI (Â³äîìîñò³ 
Âåðõîâíî¿ Ðàäè Óêðà¿íè, 1995 ð., ¹12, ñò.81; 2010 ð., ¹1, ñò.3) (äàë³ — Çà-
êîí ¹39), ÷àñòèíè ñüîìî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàò-
êóâàííÿ» â³ä 25 ÷åðâíÿ 1991 ðîêó ¹1251-Õ²² â ðåäàêö³¿ Çàêîíó Óêðà¿íè 
â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
1991 ð., ¹39, ñò.510; 1997 ð., ¹16, ñò.119; 2010 ð., ¹1, ñò.3) (äàë³ — Çà-
êîí ¹1251), àáçàöó äðóãîãî ïóíêòó 3 ðîçä³ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çà-
êîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî âïîðÿä-
êóâàííÿ ïèòàíü ñîö³àëüíîãî çàõèñòó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ 
çîíè ñïîñòåðåæåííÿ ï³äïðèºìñòâ ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ ðóä, 
ÿäåðíèõ óñòàíîâîê ³ îá’ºêò³â, ïðèçíà÷åíèõ äëÿ ïîâîäæåííÿ ç ðàä³îàêòèâíè-
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ìè â³äõîäàìè» â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI (Â³äîìîñò³ Âåðõîâíî¿ 
Ðàäè Óêðà¿íè, 2010 ð., ¹1, ñò.3) (äàë³ — Çàêîí ¹1565) ñòîñîâíî íàäàííÿ 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïîâíîâàæåííÿ âèçíà÷àòè ðîçì³ð â³äðàõóâàíü òà 
ïîðÿäîê ïåðåðàõóâàííÿ êîøò³â çáîðó íà ñîö³àëüíî-åêîíîì³÷íó êîìïåíñà-
ö³þ ðèçèêó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ çîíè ñïîñòåðåæåííÿ.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Ïðåçèäåíòà Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
ñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü îêðåìèõ ïîëîæåíü Çàêîíó 
¹39, Çàêîíó ¹1251, Çàêîíó ¹1565.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Í³ê³ò³íà Þ.². òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Ïðåçèäåíò Óêðà¿íè — 
çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì âèçíàòè òà-
êèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòèòóö³éíèìè), 
ïîëîæåííÿ ÷àñòèíè òðåòüî¿, àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿, ÷àñòèí 
øîñòî¿, ñüîìî¿, âîñüìî¿ ñòàòò³ 121 Çàêîíó ¹39, ÷àñòèíè ñüîìî¿ ñòàòò³ 1 Çà-
êîíó ¹1251, àáçàöó äðóãîãî ïóíêòó 3 ðîçä³ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» 
Çàêîíó ¹1565 ùîäî íàäàííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïîâíîâàæåííÿ 
âèçíà÷àòè ðîçì³ð â³äðàõóâàíü òà ïîðÿäîê ïåðåðàõóâàííÿ êîøò³â çáîðó íà 
ñîö³àëüíî-åêîíîì³÷íó êîìïåíñàö³þ ðèçèêó íàñåëåííÿ, ÿêå ïðîæèâàº íà 
òåðèòîð³¿ çîíè ñïîñòåðåæåííÿ (äàë³ — Çá³ð).

Çã³äíî ç âêàçàíèìè ïîëîæåííÿìè Çàêîíó ¹39, Çàêîíó ¹1251 òà Çàêî-
íó ¹1565 Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè íàäàíî ïðàâî âñòàíîâëþâàòè:

— ïîðÿäîê ïåðåðàõóâàííÿ êîøò³â Çáîðó íà ô³íàíñóâàííÿ çàõîä³â 
ñîö³àëüíî-åêîíîì³÷íî¿ êîìïåíñàö³¿ ðèçèêó íàñåëåííÿ, ùî çä³éñíþºòüñÿ 
ïëàòíèêîì Çáîðó ùîì³ñÿ÷íî (÷àñòèíà òðåòÿ ñòàòò³ 121 Çàêîíó ¹39);

— ðîçì³ð Çáîðó, ÿêèé ñïëà÷óþòü åêñïëóàòóþ÷³ îðãàí³çàö³¿ (îïåðàòî-
ðè) ÿäåðíèõ óñòàíîâîê çà çáåð³ãàííÿ â³äïðàöüîâàíîãî ÿäåðíîãî ïàëèâà ó 
ñïåö³àë³çîâàíèõ ñõîâèùàõ, ùî âèçíà÷àºòüñÿ ÿê âåëè÷èíà â³äðàõóâàíü çà 
îäèíèöþ â³äïðàöüîâàíîãî ÿäåðíîãî ïàëèâà, ÿêå ïåðåäàºòüñÿ íà çáåð³ãàííÿ 
(àáçàö òðåò³é ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 121 Çàêîíó ¹39);

— ðîçì³ð Çáîðó, ÿêèé ñïëà÷óþòü ï³äïðèºìñòâà ç âèäîáóâàííÿ ³ ïåðå-
ðîáêè óðàíîâèõ ðóä, ùî âèçíà÷àºòüñÿ ÿê âåëè÷èíà â³äðàõóâàíü çà îäèíè-
öþ ðåàë³çîâàíî¿ ê³íöåâî¿ ïðîäóêö³¿ (áåç óðàõóâàííÿ ÏÄÂ) (÷àñòèíà øîñòà 
ñòàòò³ 121 Çàêîíó ¹39);

— ðîçì³ð Çáîðó îêðåìî äëÿ êîæíîãî îá’ºêòà íà ï³äñòàâ³ ïðîïîçèö³é îð-
ãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ì³ñöåâèõ îðãàí³â âèêîíàâ÷î¿ âëàäè çà 
ïîãîäæåííÿì ³ç çàìîâíèêîì áóä³âíèöòâà, ùî ñïëà÷óºòüñÿ ïðè áóä³âíèöòâ³ 
íîâèõ ï³äïðèºìñòâ ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ ðóä, ÿäåðíèõ óñòà-
íîâîê (÷àñòèíà âîñüìà ñòàòò³ 121 Çàêîíó ¹39);

— ðîçì³ð òà ìåõàí³çì ñïðàâëÿííÿ Çáîðó â³äïîâ³äíî äî Çàêîíó ¹39 
(÷àñòèíà ñüîìà ñòàòò³ 1 Çàêîíó ¹1251).
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Óðÿäó Óêðà¿íè òàêîæ äîðó÷åíî ïðèéíÿòè íîðìàòèâíî-ïðàâîâ³ àêòè 
ùîäî âèçíà÷åííÿ íàïðÿì³â òà ïîðÿäêó íàäàííÿ ñîö³àëüíî-åêîíîì³÷íî¿ 
êîìïåíñàö³¿ ðèçèêó, ïîðÿäêó âèçíà÷åííÿ ðîçì³ð³â â³äðàõóâàíü òà ïîðÿäêó 
ïåðåðàõóâàííÿ êîøò³â Çáîðó (àáçàö äðóãèé ïóíêòó 3 ðîçä³ëó ²² «Ïðèê³íöåâ³ 
ïîëîæåííÿ» Çàêîíó ¹1565).

Íåîáõ³äí³ñòü çâåðíåííÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè àâòîð êëî-
ïîòàííÿ îá´ðóíòîâóº òèì, ùî âêàçàíèìè ïîëîæåííÿìè Çàêîíó ¹39, Çà-
êîíó ¹1251 òà Çàêîíó ¹1565 Êàá³íåò Ì³í³ñòð³â Óêðà¿íè óïîâíîâàæåíî 
âèçíà÷àòè ðîçì³ð òà ìåõàí³çì ñïðàâëÿííÿ Çáîðó, â³äíåñåíîãî äî çàãàëü-
íîäåðæàâíèõ ïîäàòê³â, çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â), òà çàêð³ïëþâàòè 
ïîðÿäîê ùîì³ñÿ÷íîãî ïåðåðàõóâàííÿ éîãî êîøò³â. Ãëàâà äåðæàâè ââàæàº, 
ùî â òàêèé ñïîñ³á Óðÿäó Óêðà¿íè äåëåãîâàíî âèêëþ÷í³ çàêîíîäàâ÷³ ïîâíî-
âàæåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè âñòàíîâëþâàòè ñèñòåìó îïîäàòêóâàííÿ, 
ïîäàòêè òà çáîðè.

Íà äóìêó ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ, îñïîðþâàí³ ïîëî-
æåííÿ ñóïåðå÷àòü ÷àñòèí³ äðóã³é ñòàòò³ 8, ÷àñòèí³ äðóã³é ñòàòò³ 19, ÷àñòèí³ 
ïåðø³é ñòàòò³ 67, ñòàòò³ 75, ïóíêòó 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ñòàòò³ 91, 
ïóíêòó 1 ÷àñòèíè äðóãî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâèëè 
Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Äåðæàâíà ïîäàòêîâà àäì³í³ñòðàö³ÿ Óêðà-
¿íè, íàóêîâö³ Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ-
÷åíêà, Íàö³îíàëüíîãî óí³âåðñèòåòó äåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè, 
Íàóêîâî-äîñë³äíîãî ³íñòèòóòó ô³íàíñîâîãî ïðàâà Íàö³îíàëüíîãî óí³âåð-
ñèòåòó äåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè, Íàö³îíàëüíî¿ þðèäè÷íî¿ 
àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî, Îäåñüêî¿ íàö³îíàëüíî¿ þðèäè÷-
íî¿ àêàäåì³¿.

3. Âèð³øóþ÷è ïîðóøåíå â êîíñòèòóö³éíîìó ïîäàíí³ ïèòàííÿ, Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º ïðàâîâîþ äåðæàâîþ; äåðæàâíà âëàäà â Óêðà¿í³ çä³éñíþ-
ºòüñÿ íà çàñàäàõ ¿¿ ïîä³ëó íà çàêîíîäàâ÷ó, âèêîíàâ÷ó òà ñóäîâó, îðãàíè ÿêî¿ 
çä³éñíþþòü ñâî¿ ïîâíîâàæåííÿ ó âñòàíîâëåíèõ Êîíñòèòóö³ºþ Óêðà¿íè 
ìåæàõ ³ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè; ºäèíèì îðãàíîì çàêîíîäàâ÷î¿ âëà-
äè â Óêðà¿í³ º ïàðëàìåíò — Âåðõîâíà Ðàäà Óêðà¿íè, äî ¿¿ ïîâíîâàæåíü íà-
ëåæèòü ïðèéíÿòòÿ çàêîí³â (ñòàòò³ 1, 6, 75, ïóíêò 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 85 
Êîíñòèòóö³¿ Óêðà¿íè).

Çã³äíî ç ïóíêòîì 1 ÷àñòèíè äðóãî¿ ñòàòò³ 92 Îñíîâíîãî Çàêîíó Óêðà¿íè 
ñèñòåìà îïîäàòêóâàííÿ, ïîäàòêè ³ çáîðè âñòàíîâëþþòüñÿ âèêëþ÷íî çàêî-
íàìè Óêðà¿íè. Â ÷àñòèí³ ïåðø³é ñòàòò³ 67 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷åíî, 
ùî çàêîíîì ðåãóëþþòüñÿ ïîðÿäîê ñïëàòè ïîäàòê³â ³ çáîð³â òà ¿õ ðîçì³ðè. 
Â³äïîâ³äíî äî ïóíêòó 29 ÷àñòèíè ïåðøî¿ ñòàòò³ 14 Çàêîíó ¹1251 Çá³ð â³ä-
íåñåíî äî çàãàëüíîäåðæàâíèõ ïîäàòê³â ³ çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â).

Îòæå, âñòàíîâëåííÿ ñèñòåìè îïîäàòêóâàííÿ, ïîäàòê³â ³ çáîð³â, ïîðÿäêó 
¿õ ñïëàòè ³ ðîçì³ð³â º âèêëþ÷íî ïðåðîãàòèâîþ çàêîíó. Àíàëîã³÷íó ïðàâîâó 
ïîçèö³þ âèêëàäåíî ó Ð³øåíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 24 áåðåç-
íÿ 2005 ðîêó ¹2-ðï/2005.
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3.2. Êàá³íåò Ì³í³ñòð³â Óêðà¿íè óïîâíîâàæåíî âñòàíîâëþâàòè ðîçì³ð òà 
ìåõàí³çì ñïðàâëÿííÿ Çáîðó, ïîðÿäîê ïåðåðàõóâàííÿ éîãî êîøò³â íà ô³íàí-
ñóâàííÿ çàõîä³â ñîö³àëüíî-åêîíîì³÷íî¿ êîìïåíñàö³¿ ðèçèêó íàñåëåííÿ, 
éîìó äîðó÷åíî ïðèéíÿòè íîðìàòèâíî-ïðàâîâ³ àêòè ùîäî ïîðÿäêó âèçíà-
÷åííÿ ðîçì³ð³â â³äðàõóâàíü òà ïîðÿäêó ïåðåðàõóâàííÿ êîøò³â Çáîðó (÷àñòè-
íà òðåòÿ, àáçàö òðåò³é ÷àñòèíè ÷åòâåðòî¿, ÷àñòèíè øîñòà, âîñüìà ñòàòò³ 121 
Çàêîíó ¹39, ÷àñòèíà ñüîìà ñòàòò³ 1 Çàêîíó ¹1251, àáçàö äðóãèé ïóíêòó 3 
ðîçä³ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó ¹1565). Òîáòî çà Êàá³íåòîì 
Ì³í³ñòð³â Óêðà¿íè çàêð³ïëåíî ïîâíîâàæåííÿ âèçíà÷àòè åëåìåíòè ïðàâî-
âîãî ìåõàí³çìó ðåãóëþâàííÿ ïîäàòê³â ³ çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â), ÿê³ 
ìàþòü âñòàíîâëþâàòèñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè.

Îñê³ëüêè âñòàíîâëåííÿ ïîðÿäêó ñïëàòè ³ ðîçì³ð³â ïîäàòê³â ³ çáîð³â º 
âèêëþ÷íî ïðåðîãàòèâîþ çàêîíó, ïðàâà äåëåãóâàííÿ çàêîíîäàâ÷î¿ ôóíêö³¿ 
ïàðëàìåíòîì ³íøîìó îðãàíó âëàäè (ó äàíîìó âèïàäêó Êàá³íåòó Ì³í³ñòð³â 
Óêðà¿íè) Îñíîâíèì Çàêîíîì Óêðà¿íè íå ïåðåäáà÷åíî. Òàêå äåëåãóâàííÿ 
ïîðóøóº âèìîãè Êîíñòèòóö³¿ Óêðà¿íè, çã³äíî ç ÿêèìè îðãàíè çàêîíîäàâ-
÷î¿, âèêîíàâ÷î¿ òà ñóäîâî¿ âëàäè çä³éñíþþòü ñâî¿ ïîâíîâàæåííÿ ó âñòàíîâ-
ëåíèõ ö³ºþ Êîíñòèòóö³ºþ ìåæàõ ³ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè, à îðãàíè 
äåðæàâíî¿ âëàäè òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâ³ îñî-
áè çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, 
ùî ïåðåäáà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè (÷àñòèíà äðóãà ñòàò-
ò³ 6, ÷àñòèíà äðóãà ñòàòò³ 19 Îñíîâíîãî Çàêîíó Óêðà¿íè). Äî àíàëîã³÷íèõ 
âèñ íîâê³â Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ ó ð³øåííÿõ â³ä 9 æîâòíÿ 
2008 ðîêó ¹22-ðï/2008, â³ä 23 ÷åðâíÿ 2009 ðîêó ¹15-ðï/2009.

Ç îãëÿäó íà êîíñòèòóö³éí³ ïîâíîâàæåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè ó ñôå-
ð³ îïîäàòêóâàííÿ êîíñòèòóö³éíå ïîâíîâàæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè 
çàáåçïå÷óâàòè ïðîâåäåííÿ ïîäàòêîâî¿ ïîë³òèêè (ïóíêò 3 ñòàòò³ 116 Êîíñòè-
òóö³¿ Óêðà¿íè) íå ïåðåäáà÷àº ïðàâà âñòàíîâëþâàòè çàãàëüíîäåðæàâí³ ïîäàò-
êè ³ çáîðè (îáîâ’ÿçêîâ³ ïëàòåæ³) àáî âèçíà÷àòè îêðåì³ åëåìåíòè ¿õ ïðàâî-
âîãî ìåõàí³çìó ðåãóëþâàííÿ. Òàêó æ ïðàâîâó ïîçèö³þ Êîíñòèòóö³éíèé Ñóä 
Óêðà¿íè âèñëîâèâ ó Ð³øåíí³ â³ä 23 ÷åðâíÿ 2009 ðîêó ¹15-ðï/2009.

Òàêèì ÷èíîì, â³äïîâ³äíî äî êîíñòèòóö³éíèõ ïîëîæåíü ïðàâî âñòàíîâ-
ëþâàòè (ñêàñîâóâàòè) çàãàëüíîäåðæàâí³ ïîäàòêè ³ çáîðè (îáîâ’ÿçêîâ³ ïëà-
òåæ³) íàëåæèòü äî çàêîíîäàâ÷èõ ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè. 
Öå ïîâíîâàæåííÿ ïåðåäáà÷àº ³ ïðàâî ïàðëàìåíòó âèçíà÷àòè âñ³ åëåìåíòè 
ïðàâîâîãî ìåõàí³çìó ðåãóëþâàííÿ ïîäàòê³â ³ çáîð³â (îáîâ’ÿçêîâèõ ïëàòå-
æ³â), ó òîìó ÷èñë³ ðîçì³ð òà ìåõàí³çì ñïðàâëÿííÿ Çáîðó. Äåëåãóâàííÿ çà-
êîíîäàâ÷î¿ ôóíêö³¿ ïàðëàìåíòîì ³íøîìó îðãàíó âëàäè ïîðóøóº êîíñòèòó-
ö³éíèé ïðèíöèï ïîä³ëó äåðæàâíî¿ âëàäè, ùî ñóïåðå÷èòü âèìîãàì ñòàòò³ 6, 
÷àñòèíè äðóãî¿ ñòàòò³ 8, ÷àñòèíè äðóãî¿ ñòàòò³ 19, ÷àñòèíè ïåðøî¿ ñòàòò³ 67, 
ïóíêòó 1 ÷àñòèíè äðóãî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè.

4. Ó êîíñòèòóö³éíîìó ïîäàíí³ çàÿâëåíî êëîïîòàííÿ âèçíàòè òàêèì, 
ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòèòóö³éíèì), ïîëîæåííÿ 
÷àñòèíè ñüîìî¿ ñòàòò³ 121 Çàêîíó ¹39, çà ÿêèì îáñÿã â³äðàõóâàíü ï³äïðè-
ºìñòâ ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ ðóä íà ñîö³àëüíî-åêîíîì³÷íó 
êîìïåíñàö³þ ðèçèêó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ çîíè ñïîñòåðå-
æåííÿ, âðàõîâóºòüñÿ ïðè âèçíà÷åíí³ ö³íè ê³íöåâî¿ ïðîäóêö³¿.
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Çã³äíî ç Çàêîíîì Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ó êîí-
ñòèòóö³éíîìó ïîäàíí³ ïîâèííå çàçíà÷àòèñÿ ïðàâîâå îá´ðóíòóâàííÿ òâåð-
äæåíü ùîäî íåêîíñòèòóö³éíîñò³ ïðàâîâîãî àêòà àáî îêðåìèõ éîãî ïîëî-
æåíü; ïðåäìåòîì ðîçãëÿäó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ìîæå áóòè êîí-
ñòèòóö³éíå ïîäàííÿ, â ÿêîìó âèêëàäàþòüñÿ àðãóìåíòè ³ ñòâåðäæóºòüñÿ ïðî 
íåêîíñòèòóö³éí³ñòü çàêîí³â, ³íøèõ ïðàâîâèõ àêò³â Âåðõîâíî¿ Ðàäè Óêðà¿-
íè, àêò³â Ïðåçèäåíòà Óêðà¿íè, àêò³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, ïðàâî-
âèõ àêò³â Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì (ïóíêò 4 ÷àñòèíè 
äðóãî¿ ñòàòò³ 39, ÷àñòèíà ïåðøà ñòàòò³ 71).

Àíàë³ç êîíñòèòóö³éíîãî ïîäàííÿ âêàçóº íà òå, ùî â íüîìó íå íàâåäå-
íî ïðàâîâîãî îá´ðóíòóâàííÿ òâåðäæåíü ùîäî íåâ³äïîâ³äíîñò³ Êîíñòèòó-
ö³¿ Óêðà¿íè (íåêîíñòèòóö³éíîñò³) ÷àñòèíè ñüîìî¿ ñòàòò³ 121 Çàêîíó ¹39. 
Îòæå, º ï³äñòàâè äëÿ ïðèïèíåííÿ êîíñòèòóö³éíîãî ïðîâàäæåííÿ ó ñïðàâ³ 
â ö³é ÷àñòèí³ â³äïîâ³äíî äî ïóíêòó 2 ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè».

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíàìè ïåð-
øîþ, äðóãîþ ñòàòò³ 152, ñòàòòåþ 153 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 45, 51, 
61, 65, 67, 69, 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», 
ïóíêòîì 1 §51 Ðåãëàìåíòó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, Êîíñòèòóö³é-
íèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè), ïîëîæåííÿ:

— ÷àñòèíè òðåòüî¿, àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿, ÷àñòèí øîñòî¿, 
âîñüìî¿ ñòàòò³ 121 Çàêîíó Óêðà¿íè «Ïðî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿ òà 
ðàä³àö³éíó áåçïåêó» â³ä 8 ëþòîãî 1995 ðîêó ¹39/95-ÂÐ â ðåäàêö³¿ Çàêî-
íó Óêðà¿íè â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI, ÷àñòèíè ñüîìî¿ ñòàòò³ 1 
Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ» â³ä 25 ÷åðâíÿ 1991 ðîêó 
¹1251-Õ²² â ðåäàêö³¿ Çàêîíó Óêðà¿íè â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI 
ñòîñîâíî íàäàííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïîâíîâàæåííÿ âèçíà÷àòè 
ðîçì³ð â³äðàõóâàíü òà ïîðÿäîê ïåðåðàõóâàííÿ êîøò³â çáîðó íà ñîö³àëüíî-
åêîíîì³÷íó êîìïåíñàö³þ ðèçèêó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ 
çîíè ñïîñòåðåæåííÿ;

— àáçàöó äðóãîãî ïóíêòó 3 ðîçä³ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó 
Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî âïîðÿäêó-
âàííÿ ïèòàíü ñîö³àëüíîãî çàõèñòó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ 
çîíè ñïîñòåðåæåííÿ ï³äïðèºìñòâ ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ ðóä, 
ÿäåðíèõ óñòàíîâîê ³ îá’ºêò³â, ïðèçíà÷åíèõ äëÿ ïîâîäæåííÿ ç ðàä³îàêòèâ-
íèìè â³äõîäàìè» â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI â ÷àñòèí³ äîðó÷åííÿ 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïðèéíÿòè íîðìàòèâíî-ïðàâîâ³ àêòè ùîäî ïî-
ðÿäêó âèçíà÷åííÿ ðîçì³ð³â â³äðàõóâàíü òà ïîðÿäêó ïåðåðàõóâàííÿ êîøò³â 
çáîðó íà ñîö³àëüíî-åêîíîì³÷íó êîìïåíñàö³þ ðèçèêó íàñåëåííÿ, ÿêå ïðî-
æèâàº íà òåðèòîð³¿ çîíè ñïîñòåðåæåííÿ.

2. Ïîëîæåííÿ ÷àñòèíè òðåòüî¿, àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿, ÷àñ-
òèí øîñòî¿, âîñüìî¿ ñòàòò³ 121 Çàêîíó Óêðà¿íè «Ïðî âèêîðèñòàííÿ ÿäåðíî¿ 
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åíåðã³¿ òà ðàä³àö³éíó áåçïåêó» â³ä 8 ëþòîãî 1995 ðîêó ¹39/95-ÂÐ â ðåäàêö³¿ 
Çàêîíó Óêðà¿íè â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI, ÷àñòèíè ñüîìî¿ ñòàò-
ò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ» â³ä 25 ÷åðâíÿ 1991 ðîêó 
¹1251-Õ²² â ðåäàêö³¿ Çàêîíó Óêðà¿íè â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI, 
àáçàöó äðóãîãî ïóíêòó 3 ðîçä³ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó Óêðà¿-
íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî âïîðÿäêóâàííÿ 
ïèòàíü ñîö³àëüíîãî çàõèñòó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ çîíè 
ñïîñòåðåæåííÿ ï³äïðèºìñòâ ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ ðóä, 
ÿäåðíèõ óñòàíîâîê ³ îá’ºêò³â, ïðèçíà÷åíèõ äëÿ ïîâîäæåííÿ ç ðàä³îàêòèâ-
íèìè â³äõîäàìè» â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI, âèçíàí³ íåêîíñòè-
òóö³éíèìè, âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì 
Óêðà¿íè öüîãî Ð³øåííÿ.

3. Ïðèïèíèòè êîíñòèòóö³éíå ïðîâàäæåííÿ ó ñïðàâ³ ùîäî â³äïîâ³ä-
íîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ÷àñòèíè ñüîìî¿ 
ñòàòò³ 121 Çàêîíó Óêðà¿íè «Ïðî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿ òà ðàä³àö³é-
íó áåçïåêó» â³ä 8 ëþòîãî 1995 ðîêó ¹39/95-ÂÐ â ðåäàêö³¿ Çàêîíó Óêðà¿íè 
â³ä 17 ëèñòîïàäà 2009 ðîêó ¹1565-VI íà ï³äñòàâ³ ïóíêòó 2 ñòàòò³ 45 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» — íåâ³äïîâ³äí³ñòü êîíñòèòó-
ö³éíîãî ïîäàííÿ âèìîãàì, ïåðåäáà÷åíèì Êîíñòèòóö³ºþ Óêðà¿íè, Çàêîíîì 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè».

4. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé ÷àñòè òðåòüåé, àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé,

÷àñòåé øåñòîé, ñåäüìîé, âîñüìîé ñòàòüè 121 Çàêîíà Óêðàèíû
«Îá èñïîëüçîâàíèè ÿäåðíîé ýíåðãèè è ðàäèàöèîííîé áåçîïàñíîñòè»,

÷àñòè ñåäüìîé ñòàòüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ»,
àáçàöà âòîðîãî ïóíêòà 3 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ»

Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàèíû
ïî óïîðÿäî÷åíèþ âîïðîñîâ ñîöèàëüíîé çàùèòû íàñåëåíèÿ,

ïðîæèâàþùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ ïðåäïðèÿòèé
ïî äîáû÷å è ïåðåðàáîòêå óðàíîâûõ ðóä, ÿäåðíûõ óñòàíîâîê è îáúåêòîâ, 

ïðåäíàçíà÷åííûõ äëÿ îáðàùåíèÿ ñ ðàäèîàêòèâíûìè îòõîäàìè»
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû

г.  К и е в Äåëî ¹1-31/2010
20 мая 2010 года
№14-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüå-
âè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðî-
âè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëà-
êà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Ìà÷óæàê ßðîñëàâû 
Âàñèëüåâíû, Íèêèòèíà Þðèÿ Èâàíîâè÷à — äîêëàä÷èêà, Ñòåöþêà Ïåòðà 
Áîãäàíîâè÷à, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû 
(êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòè òðåòüåé, àáçàöà òðåòüåãî ÷àñòè 
÷åòâåðòîé, ÷àñòåé øåñòîé, ñåäüìîé, âîñüìîé ñòàòüè 121 Çàêîíà Óêðàè-
íû «Îá èñïîëüçîâàíèè ÿäåðíîé ýíåðãèè è ðàäèàöèîííîé áåçîïàñíîñòè» 
îò 8 ôåâðàëÿ 1995 ãîäà ¹39/95-ÂÐ â ðåäàêöèè Çàêîíà Óêðàèíû îò 17 íîÿá-
ðÿ 2009 ãîäà ¹1565-VI (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 1995 ã., ¹12, 
ñò.81; 2010 ã., ¹1, ñò.3) (äàëåå — Çàêîí ¹39), ÷àñòè ñåäüìîé ñòàòüè 1 Çàêîíà 
Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ» îò 25 èþíÿ 1991 ãîäà ¹1251-Õ²² 
â ðåäàêöèè Çàêîíà Óêðàèíû îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI (Âåäîìîñòè 
Âåðõîâíîé Ðàäû Óêðàèíû, 1991 ã., ¹39, ñò.510; 1997 ã., ¹16, ñò.119; 2010 ã., 
¹1, ñò.3) (äàëåå — Çàêîí ¹1251), àáçàöà âòîðîãî ïóíêòà 3 ðàçäåëà ²² «Çà-
êëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íå-
êîòîðûå çàêîíû Óêðàèíû ïî óïîðÿäî÷åíèþ âîïðîñîâ ñîöèàëüíîé çàùèòû 
íàñåëåíèÿ, ïðîæèâàþùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ ïðåäïðèÿòèé 
ïî äîáû÷å è ïåðåðàáîòêå óðàíîâûõ ðóä, ÿäåðíûõ óñòàíîâîê è îáúåêòîâ, 
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ïðåäíàçíà÷åííûõ äëÿ îáðàùåíèÿ ñ ðàäèîàêòèâíûìè îòõîäàìè» îò 17 íî-
ÿáðÿ 2009 ãîäà ¹1565-VI (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2010 ã., 
¹1, ñò.3) (äàëåå — Çàêîí ¹1565) î ïðåäîñòàâëåíèè Êàáèíåòó Ìèíèñòðîâ 
Óêðàèíû ïîëíîìî÷èÿ îïðåäåëÿòü ðàçìåð îò÷èñëåíèé è ïîðÿäîê ïåðå÷èñ-
ëåíèÿ ñðåäñòâ ñáîðà íà ñîöèàëüíî-ýêîíîìè÷åñêóþ êîìïåíñàöèþ ðèñêà 
íàñåëåíèÿ, ïðîæèâàþùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Ïðåçèäåíòà Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè îòäåëüíûõ 
ïîëîæåíèé Çàêîíà ¹39, Çàêîíà ¹1251, Çàêîíà ¹1565.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Íèêèòèíà Þ.È. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Ïðåçèäåíò 
Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì 
ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòóöèîí-
íûìè) ïîëîæåíèÿ ÷àñòè òðåòüåé, àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé, ÷àñòåé 
øåñòîé, ñåäüìîé, âîñüìîé ñòàòüè 121 Çàêîíà ¹39, ÷àñòè ñåäüìîé ñòàòüè 1 
Çàêîíà ¹1251, àáçàöà âòîðîãî ïóíêòà 3 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïî-
ëîæåíèÿ» Çàêîíà ¹1565 î ïðåäîñòàâëåíèè Êàáèíåòó Ìèíèñòðîâ Óêðàè-
íû ïîëíîìî÷èé îïðåäåëÿòü ðàçìåð îò÷èñëåíèé è ïîðÿäîê ïåðå÷èñëåíèÿ 
ñðåäñòâ ñáîðà íà ñîöèàëüíî-ýêîíîìè÷åñêóþ êîìïåíñàöèþ ðèñêà íàñåëå-
íèÿ, ïðîæèâàþùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ (äàëåå — Ñáîð).

Ñîãëàñíî óêàçàííûì ïîëîæåíèÿì Çàêîíà ¹39, Çàêîíà ¹1251 è Çàêî-
íà ¹1565 Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ïðåäîñòàâëåíî ïðàâî óñòàíàâ-
ëèâàòü:

— ïîðÿäîê ïåðå÷èñëåíèÿ ñðåäñòâ Ñáîðà íà ôèíàíñèðîâàíèå ìåð ñîöè-
àëüíî-ýêîíîìè÷åñêîé êîìïåíñàöèè ðèñêà íàñåëåíèÿ, êîòîðîå îñóùåñò-
âëÿåòñÿ ïëàòåëüùèêîì Ñáîðà åæåìåñÿ÷íî (÷àñòü òðåòüÿ ñòàòüè 121 Çàêî-
íà ¹39);

— ðàçìåð Ñáîðà, êîòîðûé óïëà÷èâàþò ýêñïëóàòèðóþùèå îðãàíèçà-
öèè (îïåðàòîðû) ÿäåðíûõ óñòàíîâîê çà õðàíåíèå îòðàáîòàííîãî ÿäåðíîãî 
òîïëèâà â ñïåöèàëèçèðîâàííûõ õðàíèëèùàõ, êîòîðûé îïðåäåëÿåòñÿ êàê 
âåëè÷èíà îò÷èñëåíèé çà åäèíèöó îòðàáîòàííîãî ÿäåðíîãî òîïëèâà, êîòî-
ðîå ïåðåäàåòñÿ íà õðàíåíèå (àáçàö òðåòèé ÷àñòè ÷åòâåðòîé ñòàòüè 121 Çàêî-
íà ¹39);

— ðàçìåð Ñáîðà, êîòîðûé óïëà÷èâàþò ïðåäïðèÿòèÿ ïî äîáû÷å è ïåðå-
ðàáîòêå óðàíîâûõ ðóä, êîòîðûé îïðåäåëÿåòñÿ êàê âåëè÷èíà îò÷èñëåíèé çà 
åäèíèöó ðåàëèçîâàííîé êîíå÷íîé ïðîäóêöèè (áåç ó÷åòà ÍÄÑ) (÷àñòü øåñ-
òàÿ ñòàòüè 121 Çàêîíà ¹39);

— ðàçìåð Ñáîðà îòäåëüíî äëÿ êàæäîãî îáúåêòà íà îñíîâàíèè ïðåäëîæå-
íèé îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ è ìåñòíûõ îðãàíîâ èñïîëíèòåëü-
íîé âëàñòè ïî ñîãëàñîâàíèþ ñ çàêàç÷èêîì ñòðîèòåëüñòâà, êîòîðûé óïëà-
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÷èâàåòñÿ ïðè ñòðîèòåëüñòâå íîâûõ ïðåäïðèÿòèé ïî äîáû÷å è ïåðåðàáîòêå 
óðàíîâûõ ðóä, ÿäåðíûõ óñòàíîâîê (÷àñòü âîñüìàÿ ñòàòüè 121 Çàêîíà ¹39);

— ðàçìåð è ìåõàíèçì âçûñêàíèÿ Ñáîðà â ñîîòâåòñòâèè ñ Çàêîíîì ¹39 
(÷àñòü ñåäüìàÿ ñòàòüè 1 Çàêîíà ¹1251).

Ïðàâèòåëüñòâó Óêðàèíû òàêæå ïîðó÷åíî ïðèíÿòü íîðìàòèâíî-ïðàâî-
âûå àêòû ïî îïðåäåëåíèþ íàïðàâëåíèé è ïîðÿäêà ïðåäîñòàâëåíèÿ ñîöè-
àëüíî-ýêîíîìè÷åñêîé êîìïåíñàöèè ðèñêà, ïîðÿäêà îïðåäåëåíèÿ ðàçìåðîâ 
îò÷èñëåíèé è ïîðÿäêà ïåðå÷èñëåíèÿ ñðåäñòâ Ñáîðà (àáçàö âòîðîé ïóíêòà 3 
ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà ¹1565).

Íåîáõîäèìîñòü îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû àâòîð õî-
äàòàéñòâà îáîñíîâûâàåò òåì, ÷òî óêàçàííûìè ïîëîæåíèÿìè Çàêîíà ¹39, 
Çàêîíà ¹1251 è Çàêîíà ¹1565 Êàáèíåò Ìèíèñòðîâ Óêðàèíû óïîëíîìî-
÷åí îïðåäåëÿòü ðàçìåð è ìåõàíèçì âçûñêàíèÿ Ñáîðà, îòíåñåííîãî ê îáùå-
ãîñóäàðñòâåííûì íàëîãàì, ñáîðàì (îáÿçàòåëüíûì ïëàòåæàì), è çàêðåï-
ëÿòü ïîðÿäîê åæåìåñÿ÷íîãî ïåðå÷èñëåíèÿ åãî ñðåäñòâ. Ãëàâà ãîñóäàðñòâà 
ñ÷èòàåò, ÷òî òàêèì ñïîñîáîì Ïðàâèòåëüñòâó Óêðàèíû äåëåãèðîâàíû èñ-
êëþ÷èòåëüíûå çàêîíîäàòåëüíûå ïîëíîìî÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû 
óñòàíàâëèâàòü ñèñòåìó íàëîãîîáëîæåíèÿ, íàëîãè è ñáîðû.

Ïî ìíåíèþ ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå, îñïà-
ðèâàåìûå ïîëîæåíèÿ ïðîòèâîðå÷àò ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè âòîðîé 
ñòàòüè 19, ÷àñòè ïåðâîé ñòàòüè 67, ñòàòüå 75, ïóíêòó 3 ÷àñòè ïåðâîé ñòà-
òüè 85, ñòàòüå 91, ïóíêòó 1 ÷àñòè âòîðîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óêðàèíû, Ãîñóäàðñòâåí-
íàÿ íàëîãîâàÿ àäìèíèñòðàöèÿ Óêðàèíû, íàó÷íûå ðàáîòíèêè Êèåâñêîãî 
íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè Òàðàñà Øåâ÷åíêî, Íàöèîíàëüíîãî 
óíèâåðñèòåòà ãîñóäàðñòâåííîé íàëîãîâîé ñëóæáû Óêðàèíû, Íàó÷íî-èñ-
ñëåäîâàòåëüñêîãî èíñòèòóòà ôèíàíñîâîãî ïðàâà Íàöèîíàëüíîãî óíèâåð-
ñèòåòà ãîñóäàðñòâåííîé íàëîãîâîé ñëóæáû Óêðàèíû, Íàöèîíàëüíîé þðè-
äè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî, Îäåññêîé íàöèî-
íàëüíîé þðèäè÷åñêîé àêàäåìèè.

3. Ðåøàÿ ïîäíÿòûé â êîíñòèòóöèîííîì ïðåäñòàâëåíèè âîïðîñ, Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ ïðàâîâûì ãîñóäàðñòâîì; ãîñóäàðñòâåííàÿ âëàñòü 
â Óêðàèíå îñóùåñòâëÿåòñÿ ïî ïðèíöèïó åå ðàçäåëåíèÿ íà çàêîíîäàòåëü-
íóþ, èñïîëíèòåëüíóþ è ñóäåáíóþ, îðãàíû êîòîðîé îñóùåñòâëÿþò ñâîè 
ïîëíîìî÷èÿ â óñòàíîâëåííûõ Êîíñòèòóöèåé Óêðàèíû ïðåäåëàõ è â ñîîò-
âåòñòâèè ñ çàêîíàìè Óêðàèíû; åäèíñòâåííûì îðãàíîì çàêîíîäàòåëüíîé 
âëàñòè â Óêðàèíå ÿâëÿåòñÿ ïàðëàìåíò — Âåðõîâíàÿ Ðàäà Óêðàèíû, ê åå 
ïîëíîìî÷èÿì îòíîñèòñÿ ïðèíÿòèå çàêîíîâ (ñòàòüè 1, 6, 75, ïóíêò 3 ÷àñòè 
ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû).

Ñîãëàñíî ïóíêòó 1 ÷àñòè âòîðîé ñòàòüè 92 Îñíîâíîãî Çàêîíà Óêðàè-
íû ñèñòåìà íàëîãîîáëîæåíèÿ, íàëîãè è ñáîðû óñòàíàâëèâàþòñÿ èñêëþ-
÷èòåëüíî çàêîíàìè Óêðàèíû. Â ÷àñòè ïåðâîé ñòàòüè 67 Êîíñòèòóöèè Óê-
ðàèíû îïðåäåëåíî, ÷òî çàêîíîì ðåãóëèðóþòñÿ ïîðÿäîê óïëàòû íàëîãîâ è 
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ñáîðîâ è èõ ðàçìåðû. Â ñîîòâåòñòâèè ñ ïóíêòîì 29 ÷àñòè ïåðâîé ñòàòüè 14 
Çàêîíà ¹1251 Ñáîð îòíåñåí ê îáùåãîñóäàðñòâåííûì íàëîãàì è ñáîðàì 
(îáÿçàòåëüíûì ïëàòåæàì).

Ñëåäîâàòåëüíî, óñòàíîâëåíèå ñèñòåìû íàëîãîîáëîæåíèÿ, íàëîãîâ è 
ñáîðîâ, ïîðÿäêà èõ óïëàòû è ðàçìåðîâ ÿâëÿåòñÿ èñêëþ÷èòåëüíî ïðåðîãà-
òèâîé çàêîíà. Àíàëîãè÷íàÿ ïðàâîâàÿ ïîçèöèÿ èçëîæåíà â Ðåøåíèè Êîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû îò 24 ìàðòà 2005 ãîäà ¹2-ðï/2005.

3.2. Êàáèíåò Ìèíèñòðîâ Óêðàèíû óïîëíîìî÷åí óñòàíàâëèâàòü ðàçìåð 
è ìåõàíèçì âçûñêàíèÿ Ñáîðà, ïîðÿäîê ïåðå÷èñëåíèÿ åãî ñðåäñòâ íà ôè-
íàíñèðîâàíèå ìåð ñîöèàëüíî-ýêîíîìè÷åñêîé êîìïåíñàöèè ðèñêà íàñåëå-
íèÿ, åìó ïîðó÷åíî ïðèíÿòü íîðìàòèâíî-ïðàâîâûå àêòû î ïîðÿäêå îïðåäå-
ëåíèÿ ðàçìåðîâ îò÷èñëåíèé è ïîðÿäêå ïåðå÷èñëåíèÿ ñðåäñòâ Ñáîðà (÷àñòü 
òðåòüÿ, àáçàö òðåòèé ÷àñòè ÷åòâåðòîé, ÷àñòè øåñòàÿ, âîñüìàÿ ñòàòüè 121 
Çàêîíà ¹39, ÷àñòü ñåäüìàÿ ñòàòüè 1 Çàêîíà ¹1251, àáçàö âòîðîé ïóíêòà 3 
ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà ¹1565). Òî åñòü çà Êàáè-
íåòîì Ìèíèñòðîâ Óêðàèíû çàêðåïëåíî ïîëíîìî÷èå îïðåäåëÿòü ýëåìåí-
òû ïðàâîâîãî ìåõàíèçìà ðåãóëèðîâàíèÿ íàëîãîâ è ñáîðîâ (îáÿçàòåëüíûõ 
ïëàòåæåé), êîòîðûå äîëæíû óñòàíàâëèâàòüñÿ èñêëþ÷èòåëüíî çàêîíàìè 
Óêðàèíû.

Ïîñêîëüêó óñòàíîâëåíèå ïîðÿäêà óïëàòû è ðàçìåðîâ íàëîãîâ è ñáî-
ðîâ ÿâëÿåòñÿ èñêëþ÷èòåëüíî ïðåðîãàòèâîé çàêîíà, ïðàâà äåëåãèðîâàíèÿ 
çàêîíîäàòåëüíîé ôóíêöèè ïàðëàìåíòîì äðóãîìó îðãàíó âëàñòè (â äàííîì 
ñëó÷àå Êàáèíåòó Ìèíèñòðîâ Óêðàèíû) Îñíîâíûì Çàêîíîì Óêðàèíû íå 
ïðåäóñìîòðåíû. Òàêîå äåëåãèðîâàíèå íàðóøàåò òðåáîâàíèÿ Êîíñòèòóöèè 
Óêðàèíû, ñîãëàñíî êîòîðûì îðãàíû çàêîíîäàòåëüíîé, èñïîëíèòåëüíîé 
è ñóäåáíîé âëàñòè îñóùåñòâëÿþò ñâîè ïîëíîìî÷èÿ â óñòàíîâëåííûõ íà-
ñòîÿùåé Êîíñòèòóöèåé ïðåäåëàõ è â ñîîòâåòñòâèè ñ çàêîíàìè Óêðàèíû, 
à îðãàíû ãîñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ 
äîëæíîñòíûå ëèöà îáÿçàíû äåéñòâîâàòü ëèøü íà îñíîâàíèè, â ïðåäåëàõ 
ïîëíîìî÷èé è ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêî-
íàìè Óêðàèíû (÷àñòü âòîðàÿ ñòàòüè 6, ÷àñòü âòîðàÿ ñòàòüè 19 Îñíîâíîãî 
Çàêîíà Óêðàèíû). Ê àíàëîãè÷íûì âûâîäàì Êîíñòèòóöèîííûé Ñóä Óêðàè-
íû ïðèøåë â ðåøåíèÿõ îò 9 îêòÿáðÿ 2008 ãîäà ¹22-ðï/2008, îò 23 èþíÿ 
2009 ãîäà ¹15-ðï/2009.

Ó÷èòûâàÿ êîíñòèòóöèîííûå ïîëíîìî÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû 
â ñôåðå íàëîãîîáëîæåíèÿ, êîíñòèòóöèîííîå ïîëíîìî÷èå Êàáèíåòà Ìè-
íèñòðîâ Óêðàèíû îáåñïå÷èâàòü ïðîâåäåíèå íàëîãîâîé ïîëèòèêè (ïóíêò 3 
ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû) íå ïðåäóñìàòðèâàåò ïðàâî óñòàíàâëè-
âàòü îáùåãîñóäàðñòâåííûå íàëîãè è ñáîðû (îáÿçàòåëüíûå ïëàòåæè) èëè 
îïðåäåëÿòü îòäåëüíûå ýëåìåíòû èõ ïðàâîâîãî ìåõàíèçìà ðåãóëèðîâàíèÿ. 
Òàêóþ æå ïðàâîâóþ ïîçèöèþ Êîíñòèòóöèîííûé Ñóä Óêðàèíû èçëîæèë â 
Ðåøåíèè îò 23 èþíÿ 2009 ãîäà ¹15-ðï/2009.

Òàêèì îáðàçîì, â ñîîòâåòñòâèè ñ êîíñòèòóöèîííûìè ïîëîæåíèÿìè 
ïðàâî óñòàíàâëèâàòü (îòìåíÿòü) îáùåãîñóäàðñòâåííûå íàëîãè è ñáîðû 
(îáÿçàòåëüíûå ïëàòåæè) îòíîñèòñÿ ê çàêîíîäàòåëüíûì ïîëíîìî÷èÿì 
Âåðõîâíîé Ðàäû Óêðàèíû. Äàííîå ïîëíîìî÷èå ïðåäóñìàòðèâàåò è ïðàâî 
ïàðëàìåíòà îïðåäåëÿòü âñå ýëåìåíòû ïðàâîâîãî ìåõàíèçìà ðåãóëèðîâàíèÿ 
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íàëîãîâ è ñáîðîâ (îáÿçàòåëüíûõ ïëàòåæåé), â òîì ÷èñëå ðàçìåð è ìåõàíèçì 
âçûñêàíèÿ Ñáîðà. Äåëåãèðîâàíèå çàêîíîäàòåëüíîé ôóíêöèè ïàðëàìåíòîì 
äðóãîìó îðãàíó âëàñòè íàðóøàåò êîíñòèòóöèîííûé ïðèíöèï ðàçäåëåíèÿ 
ãîñóäàðñòâåííîé âëàñòè, ÷òî ïðîòèâîðå÷èò òðåáîâàíèÿì ñòàòüè 6, ÷àñòè 
âòîðîé ñòàòüè 8, ÷àñòè âòîðîé ñòàòüè 19, ÷àñòè ïåðâîé ñòàòüè 67, ïóíêòà 1 
÷àñòè âòîðîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû.

4. Â êîíñòèòóöèîííîì ïðåäñòàâëåíèè çàÿâëåíî õîäàòàéñòâî ïðèçíàòü 
íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòóöèîííûì) ïî-
ëîæåíèå ÷àñòè ñåäüìîé ñòàòüè 121 Çàêîíà ¹39, ñîãëàñíî êîòîðîìó îáúåì 
îò÷èñëåíèé ïðåäïðèÿòèé ïî äîáû÷å è ïåðåðàáîòêå óðàíîâûõ ðóä íà ñîöè-
àëüíî-ýêîíîìè÷åñêóþ êîìïåíñàöèþ ðèñêà íàñåëåíèÿ, ïðîæèâàþùåãî íà 
òåððèòîðèè çîíû íàáëþäåíèÿ, ó÷èòûâàåòñÿ ïðè îïðåäåëåíèè öåíû êîíå÷-
íîé ïðîäóêöèè.

Ñîãëàñíî Çàêîíó Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» 
â êîíñòèòóöèîííîì ïðåäñòàâëåíèè äîëæíî óêàçûâàòüñÿ ïðàâîâîå îáîñíî-
âàíèå óòâåðæäåíèé îòíîñèòåëüíî íåêîíñòèòóöèîííîñòè ïðàâîâîãî àêòà 
èëè îòäåëüíûõ åãî ïîëîæåíèé; ïðåäìåòîì ðàññìîòðåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû ìîæåò áûòü êîíñòèòóöèîííîå ïðåäñòàâëåíèå, â êîòî-
ðîì èçëàãàþòñÿ àðãóìåíòû è óòâåðæäàåòñÿ î íåêîíñòèòóöèîííîñòè çàêî-
íîâ, èíûõ ïðàâîâûõ àêòîâ Âåðõîâíîé Ðàäû Óêðàèíû, àêòîâ Ïðåçèäåíòà 
Óêðàèíû, àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû, ïðàâîâûõ àêòîâ Âåðõîâ-
íîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè Êðûì (ïóíêò 4 ÷àñòè âòîðîé ñòàòüè 39, 
÷àñòü ïåðâàÿ ñòàòüè 71).

Àíàëèç êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ óêàçûâàåò íà òî, ÷òî â íåì 
íå ïðèâåäåíî ïðàâîâîå îáîñíîâàíèå óòâåðæäåíèé î íåñîîòâåòñòâèè Êîíñ-
òèòóöèè Óêðàèíû (íåêîíñòèòóöèîííîñòè) ÷àñòè ñåäüìîé ñòàòüè 121 Çàêî-
íà ¹39. Ñëåäîâàòåëüíî, èìåþòñÿ îñíîâàíèÿ äëÿ ïðåêðàùåíèÿ êîíñòèòó-
öèîííîãî ïðîèçâîäñòâà ïî äåëó â ýòîé ÷àñòè ñîãëàñíî ïóíêòó 2 ñòàòüè 45 
Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû».

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152, ñòàòüåé 153 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿ-
ìè 45, 51, 61, 65, 67, 69, 73 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå 
Óêðàèíû», ïóíêòîì 1 §51 Ðåãëàìåíòà Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè) ïîëîæåíèÿ:

— ÷àñòè òðåòüåé, àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé, ÷àñòåé øåñòîé, âîñü-
ìîé ñòàòüè 121 Çàêîíà Óêðàèíû «Îá èñïîëüçîâàíèè ÿäåðíîé ýíåðãèè è 
ðàäèàöèîííîé áåçîïàñíîñòè» îò 8 ôåâðàëÿ 1995 ãîäà ¹39/95-ÂÐ â ðåäàê-
öèè Çàêîíà Óêðàèíû îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI, ÷àñòè ñåäüìîé ñòà-
òüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ» îò 25 èþíÿ 1991 ãîäà 
¹1251-Õ²² â ðåäàêöèè Çàêîíà Óêðàèíû îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI 
î ïðåäîñòàâëåíèè Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ïîëíîìî÷èÿ îïðåäåëÿòü 
ðàçìåð îò÷èñëåíèé è ïîðÿäîê ïåðå÷èñëåíèÿ ñðåäñòâ ñáîðà íà ñîöèàëüíî-
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ýêîíîìè÷åñêóþ êîìïåíñàöèþ ðèñêà íàñåëåíèÿ, ïðîæèâàþùåãî íà òåððè-
òîðèè çîíû íàáëþäåíèÿ;

— àáçàöà âòîðîãî ïóíêòà 3 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çà-
êîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàèíû ïî 
óïîðÿäî÷åíèþ âîïðîñîâ ñîöèàëüíîé çàùèòû íàñåëåíèÿ, ïðîæèâàþùåãî 
íà òåððèòîðèè çîíû íàáëþäåíèÿ ïðåäïðèÿòèé ïî äîáû÷å è ïåðåðàáîòêå 
óðàíîâûõ ðóä, ÿäåðíûõ óñòàíîâîê è îáúåêòîâ, ïðåäíàçíà÷åííûõ äëÿ îá-
ðàùåíèÿ ñ ðàäèîàêòèâíûìè îòõîäàìè» îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI 
â ÷àñòè ïîðó÷åíèÿ Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ïðèíÿòü íîðìàòèâíî-
ïðàâîâûå àêòû î ïîðÿäêå îïðåäåëåíèÿ ðàçìåðîâ îò÷èñëåíèé è ïîðÿäêå 
ïåðå÷èñëåíèÿ ñðåäñòâ ñáîðà íà ñîöèàëüíî-ýêîíîìè÷åñêóþ êîìïåíñàöèþ 
ðèñêà íàñåëåíèÿ, ïðîæèâàþùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ.

2. Ïîëîæåíèÿ ÷àñòè òðåòüåé, àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé, ÷àñòåé 
øåñòîé, âîñüìîé ñòàòüè 121 Çàêîíà Óêðàèíû «Îá èñïîëüçîâàíèè ÿäåðíîé 
ýíåðãèè è ðàäèàöèîííîé áåçîïàñíîñòè» îò 8 ôåâðàëÿ 1995 ãîäà ¹39/95-ÂÐ 
â ðåäàêöèè Çàêîíà Óêðàèíû îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI, ÷àñòè ñåäü-
ìîé ñòàòüè 1 Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ» îò 25 èþíÿ 
1991 ãîäà ¹1251-Õ²² â ðåäàêöèè Çàêîíà Óêðàèíû îò 17 íîÿáðÿ 2009 ãîäà 
¹1565-VI, àáçàöà âòîðîãî ïóíêòà 3 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïîëîæå-
íèÿ» Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàè-
íû ïî óïîðÿäî÷åíèþ âîïðîñîâ ñîöèàëüíîé çàùèòû íàñåëåíèÿ, ïðîæèâà-
þùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ ïðåäïðèÿòèé ïî äîáû÷å è ïåðåðà-
áîòêå óðàíîâûõ ðóä, ÿäåðíûõ óñòàíîâîê è îáúåêòîâ, ïðåäíàçíà÷åííûõ äëÿ 
îáðàùåíèÿ ñ ðàäèîàêòèâíûìè îòõîäàìè» îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI, 
ïðèçíàííûå íåêîíñòèòóöèîííûìè, óòðà÷èâàþò ñèëó ñî äíÿ ïðèíÿòèÿ Êîí-
ñòèòóöèîííûì Ñóäîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ.

3. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòè ñåäüìîé 
ñòàòüè 121 Çàêîíà Óêðàèíû «Îá èñïîëüçîâàíèè ÿäåðíîé ýíåðãèè è ðàäè-
àöèîííîé áåçîïàñíîñòè» îò 8 ôåâðàëÿ 1995 ãîäà ¹39/95-ÂÐ â ðåäàêöèè 
Çàêîíà Óêðàèíû îò 17 íîÿáðÿ 2009 ãîäà ¹1565-VI íà îñíîâàíèè ïóíêòà 2 
ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» — íåñî-
îòâåòñòâèå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ òðåáîâàíèÿì, ïðåäóñìîò-
ðåííûì Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû».

4. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ
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•Summary to the Decision of the Constitutional Court of Ukraine No.14-rp/2010 
dated May 20, 2010 in the case upon the constitutional petition of the President of 
Ukraine concerning the conformity with the Constitution of Ukraine (constitutional-
ity) of Articles 121.3, 121.4.3 and 121.6–121.8 of the Law «On Use of Nuclear Energy 
and Radiation Security», Article 1.7 of the Law «On the System of Taxation» and 
paragraph 3.2 of the Chapter II «Final Provisions» of the Law of Ukraine «On Intro-
ducing Amendments to some Laws of Ukraine regarding the Settlement of the Issues 
of Social Protection of the Population Residing on the Territory of Monitored Zones 
of Plants for Mining and Processing Uranium Ores and Territory of Nuclear Installa-
tions and Objects Designated for Dealing with Radioactive Waste»

Ukraine is a law-based state; the state power is realised on the basis of its division 
into legislative, executive and judicial; state bodies shall exercise their authorities 
within the limits envisaged by the Constitution and in accordance with laws; the 
sole body of legislative power in Ukraine is the Parliament — Verkhovna Rada of 
Ukraine — and within its competence is the adoption of laws (Articles 1, 6, 75 and 
85.1.3 of the Constitution).

According to Article 92.2.1 of the Fundamental Law, the system of taxation, 
taxes and levies are to be established exclusively by laws of Ukraine. Article 67.1 of 
the Constitution stipulates that a law shall regulate the procedure of the payment 
of taxes and levies as well as their amounts. Pursuant to Article 14.1.29 of the 
Law «On the Taxation System» No.1251-Õ²² dated June 25, 1991 as amended 
by the Law No.1565-VI dated November 17, 2009 (hereinafter referred to as «the 
Law No.1251»), the levy for socio-economic compensation for the risk of the 
population residing on the territory of monitored zones (hereinafter referred to as 
«the levy») is placed among state-wide taxes and levies (mandatory payments).

The establishment of the taxation system, taxes and levies and the procedure 
for their payment as well as their amounts is an exclusive prerogative of a law. 
This is supported by the legal position of the Constitutional Court of Ukraine 
(Decision No.2-rp/2005 dated March 24, 2005).

The Cabinet of Ministers was authorised to establish the amount and mechanism 
for collecting the levy, the procedure of allocation its funds to the measures of socio-
economic compensation for the risk of the population. It was instructed to adopt 
normative-legal acts regarding the procedure of determining amounts of payments 
and the procedure of transferring the funds of the levy (Articles 121.3, 121.4.3, 121.6 
and 121.8 of the Law «On Use of Nuclear Energy and Radiation Security» No.39/95–
VR dated February 8, 1995 as amended by the Law No.1565-VI dated November 17, 
2009 (hereinafter referred to as «the Law No.39»), Article 1.7 of the Law No.1251 
and paragraph 3.2 of the Chapter II «Final Provisions» of the Law of Ukraine 
«On Introducing Amendments to Some Laws of Ukraine regarding the Settlement 
of the Issues of Social Protection of the Population Residing on the Territory of 
Monitored Zones of Plants for Mining and Processing Uranium Ores and territory 
of Nuclear Installations and Objects Designated for Dealing with Radioactive Waste» 
No.1565-VI dated November 17, 2009 (hereinafter referred as «the Law No.1565»). 
Thus, the Cabinet of Ministers was vested with the authority to determine the elements 
of the regulatory mechanism for taxes and levies (mandatory payments) which shall 
be established exclusively by laws.

Establishing the procedure for payment and amounts of taxes and levies is a 
legislative prerogative exclusively. The Fundamental Law does not allow the Parliament 
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to delegate its legislative functions to the other state body (in this case the Cabinet 
of Ministers of Ukraine). Such delegation violates the requirements of Articles 6.2 
and 19.2 of the Fundamental Law that all state bodies shall act on the basis, within 
the limits of authorities and in the manner envisaged by the Constitution and laws of 
Ukraine. The same conclusion was reached by the Constitutional Court in its Decisions 
No.22-rp/2008 dated October 9, 2008 and No.15-rp/2009 dated June 23, 2009. 

The constitutional authorities of the Verkhovna Rada of Ukraine in the field 
of taxation prevent the Cabinet of Ministers, which under Article 116.3 of the 
Constitution ensures the implementation of tax policy, from establishing state-wide 
taxes and levies (mandatory payments) or determine individual elements of their 
regulatory mechanism (see the legal position of the Constitutional Court in the 
Decision No.15-rp/2009 dated June 23, 2009). 

Since the Verkhovna Rada is vested with the legislative authority to establish 
(abolish) state-wide taxes and levies (mandatory payments), i.e. the right to determine 
all the elements of regulatory mechanism for taxes and levies, the amount and 
procedure for collection of the levy also pertains to its competence. The delegation of 
the legislative function by the Parliament to the other state body violates the principle 
of the division of state power, which runs contrary to Articles 6, 8.2, 19.2, 67.1 and 
92.2.1 of the Constitution.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (un-

constitutional):
— Articles 121.3, 121.4.3, 121.6 and 121.8 of the Law «On Use of Nuclear Energy 

and Radiation Security» No.39/95-VR dated February 8, 1995 as amended by the 
Law No.1565–VI dated November 17, 2009 and Article 1.7 of the Law «On the 
System of Taxation» No.1251-Õ²² dated June 25, 1991 as amended by the Law 
No.1565-VI dated November 17, 2009 regarding the authorisation of the Cabinet 
of Ministers of Ukraine to determine the amount of payments and procedure of 
transferring the funds of levy for socio-economic compensation for the risk of the 
population residing on the territory of monitored zones;

— paragraph 3.2 of the Chapter II «Final Provisions» of the Law of Ukraine 
«On Introducing Amendments to Some Laws of Ukraine regarding the Settlement 
of the Issues of Social Protection of the Population Residing on the Territory of 
Monitored Zones of Plants for Mining and Processing Uranium Ores and Territory 
of Nuclear Installations and Objects Designated for Dealing with Radioactive 
Waste» No.1565-VI dated November 17, 2009 regarding the instruction to the 
Cabinet of Ministers of Ukraine to determine the amounts of payments and 
procedure of transferring the funds of levy for socio-economic compensation for 
the risk of the population residing on the territory of monitored zones;

2. The Articles of the Laws of Ukraine recognised unconstitutional shall lose 
legal effect from the day the Constitutional Court adopts this Decision. 

3. To terminate the constitutional proceedings in the case concerning the 
constitutionality of Article 121.7 of the Law of Ukraine «On Use of Nuclear Energy 
and Radiation Security» No.39/95-VR dated February 8, 1995 as amended by the 
Law No.1565-VI dated November 17, 2009 on the ground of Article 45.2 of the 
Law «On the Constitutional Court of Ukraine» — failure of the constitutional 
petition to meet the requirements envisaged by the Constitution and the Law 
«On the Constitutional Court of Ukraine».
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì ãðîìàäÿíêè Âëàñîâî¿ Ãàííè ²âàí³âíè 
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 Çàêîíó Óêðà¿íè 

«Ïðî ïðèâàòèçàö³þ äåðæàâíîãî æèòëîâîãî ôîíäó»
(ñïðàâà ïðî áåçîïëàòíó ïðèâàòèçàö³þ æèòëà)

м. К и ї в Ñïðàâà ¹1-38/2010
10 червня 2010 року
№15-рп/2010

Конституційний Суд України у складі суддів: Конституційний Суд України у складі суддів: 

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Ãîëî-
â³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Êàìïà Âîëî-
äèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèò-
ðîâè÷à — äîïîâ³äà÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì ãðîìàäÿíêè Âëàñîâî¿ Ãàííè ²âàí³âíè ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïî-
ëîæåííÿ ïóíêòó 5 ñòàòò³ 5 Çàêîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ äåðæàâíîãî 
æèòëîâîãî ôîíäó» â³ä 19 ÷åðâíÿ 1992 ðîêó ¹2482-XII (Â³äîìîñò³ Âåðõîâíî¿ 
Ðàäè Óêðà¿íè, 1992 ð., ¹36, ñò.524).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 42, 43 Çàêîíó 
Óêðà¿ íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå çâåð-
íåííÿ ãðîìàäÿíêè Âëàñîâî¿ Ãàííè ²âàí³âíè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 94 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü íåîäíîçíà÷íîãî çàñòî-
ñóâàííÿ ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 Çàêîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ 
äåðæàâíîãî æèòëîâîãî ôîíäó» ñóäàìè çàãàëüíî¿ þðèñäèêö³¿.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ëèëàêà Ä.Ä. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ãðîìàäÿíêà Âëàñîâà Ã.². çâåðíóëàñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿-
íè ç êëîïîòàííÿì äàòè îô³ö³éíå òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 
Çàêîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ äåðæàâíîãî æèòëîâîãî ôîíäó» (äàë³ — 
Çàêîí), çã³äíî ç ÿêèì êîæíèé ãðîìàäÿíèí Óêðà¿íè ìàº ïðàâî ïðèâàòèçó-
âàòè çàéìàíå íèì æèòëî áåçîïëàòíî â ìåæàõ íîì³íàëüíî¿ âàðòîñò³ æèòëî-
âîãî ÷åêà àáî ç ÷àñòêîâîþ äîïëàòîþ îäèí ðàç, â àñïåêò³ ïèòàííÿ, ÷è ìàþòü 
ïðàâî ãðîìàäÿíè Óêðà¿íè äâ³÷³ áðàòè ó÷àñòü ó ïðèâàòèçàö³¿ äåðæàâíîãî 
æèòëîâîãî ôîíäó.
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Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå çâåðíåííÿ îá´ðóíòîâóº íåîáõ³äí³ñòü 
â îô³ö³éíîìó òëóìà÷åíí³ ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 Çàêîíó íàÿâí³ñòþ 
íåîäíî çíà÷íîãî éîãî çàñòîñóâàííÿ ñóäàìè çàãàëüíî¿ þðèñäèêö³¿. Íà ï³äòâåð-
äæåííÿ öüîãî Âëàñîâà Ã.². íàâîäèòü ð³øåííÿ Êàõîâñüêîãî ì³ñüê ðàéîííîãî 
ñóäó Õåðñîíñüêî¿ îáëàñò³ â³ä 7 ëèñòîïàäà 2007 ðîêó ó ñïðàâ³ ¹2-2283/07, 
óõâàëó Àïåëÿö³éíîãî ñóäó Õåðñîíñüêî¿ îáëàñò³ â³ä 30 ñ³÷íÿ 2008 ðîêó, óõâàëó 
Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 10 êâ³òíÿ 2008 ðîêó ó ö³é ñïðàâ³, â ÿê³é âîíà 
âèñòóïàëà ïîçèâà÷åì äî âèêîíàâ÷îãî êîì³òåòó Êàõîâñüêî¿ ì³ñüêî¿ ðàäè ïðî 
âèçíàííÿ ðîçïîðÿäæåííÿ îðãàíó ïðèâàòèçàö³¿ òà ñâ³äîöòâà ïðî ïðàâî âëàñ-
íîñò³ íà æèòëî ÷àñòêîâî íåä³éñíèìè òà âèçíàííÿ ïðàâà âëàñíîñò³ íà êâàð-
òèðó. Òàêîæ ó çâåðíåíí³ ðîáèòüñÿ ïîñèëàííÿ íà ð³øåííÿ Àïåëÿö³éíîãî ñóäó 
×åðí³ã³âñüêî¿ îáëàñò³ â³ä 17 áåðåçíÿ 2009 ðîêó ó ñïðàâ³ ¹22ö-500/2009 çà ïî-
çîâîì äî âèêîíàâ÷îãî êîì³òåòó Ïðèëóöüêî¿ ì³ñüêî¿ ðàäè ïðî âèçíàííÿ ïðàâà 
âëàñíîñò³ íà êâàðòèðó. Àâòîð êëîïîòàííÿ âêàçóº, ùî çàçíà÷åí³ ñóäîâ³ ð³øåí-
íÿ ì³ñòÿòü ïðîòèëåæí³ âèñíîâêè ùîäî çì³ñòó ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 
Çàêîíó. Òàê, çà îäíàêîâèõ þðèäè÷íî çíà÷èìèõ îáñòàâèí (âèêîðèñòàííÿ 
æèòëîâèõ ÷åê³â äëÿ áåçîïëàòíî¿ ïðèâàòèçàö³¿ æèòëà) Êàõîâñüêèé ì³ñüêðà-
éîííèé ñóä Õåðñîíñüêî¿ îáëàñò³ âèçíàâ ïðàâîì³ðíîþ íàñòóïíó ó÷àñòü ó 
ïðèâàòèçàö³¿ ³íøî¿ êâàðòèðè äåðæàâíîãî æèòëîâîãî ôîíäó ç âèêîðèñòàííÿì 
æèòëîâèõ ÷åê³â. Àïåëÿö³éíèé ñóä ×åðí³ã³âñüêî¿ îáëàñò³ ñêàñóâàâ ð³øåííÿ 
ñóäó ïåðøî¿ ³íñòàíö³¿ ÷åðåç òå, ùî ó÷àñòü ó òàê³é ïðèâàòèçàö³¿ ñóïåðå÷èòü, 
çîêðåìà, ïóíêòó 5 ñòàòò³ 5 Çàêîíó, ìîòèâóþ÷è ñâîº ð³øåííÿ òèì, ùî «êîæåí 
ãðîìàäÿíèí Óêðà¿íè ìàº ïðàâî ïðèâàòèçóâàòè çàéìàíå íèì æèòëî ëèøå 
îäèí ðàç íåçàëåæíî â³ä òîãî, ïðèâàòèçóºòüñÿ âîíî áåçîïëàòíî â ìåæàõ íî-
ì³íàëüíî¿ âàðòîñò³ æèòëîâîãî ÷åêà àáî ç ÷àñòêîâîþ äîïëàòîþ, ÷è çàãàëüíà 
ïëîùà êâàðòèðè º ìåíøîþ ïëîù³, ÿêó öÿ ñ³ì’ÿ ìàº ïðàâî áåçîïëàòíî îòðè-
ìàòè, ³ íàéìà÷åâ³ òà ÷ëåíàì éîãî ñ³ì’¿ âèäàþòüñÿ æèòëîâ³ ÷åêè, ñóìà ÿêèõ 
âèçíà÷àºòüñÿ âèõîäÿ÷è ç ðîçì³ðó íåäîñòàòíüî¿ ïëîù³ òà â³äíîâíî¿ âàðòîñò³ 
îäíîãî êâàäðàòíîãî ìåòðà. Â îñòàííüîìó âèïàäêó ïðàâî íà ïîâòîðíó ó÷àñòü 
ó ïðèâàòèçàö³¿ íå ìîæå âèíèêíóòè ³ ïðè íàáóòò³ îñîáîþ ïðàâà êîðèñòóâàííÿ 
æèòëîâîþ ïëîùåþ â ³íøîìó ïðèì³ùåíí³».

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî çâåðíåííÿ âèñëî-
âèëè Âåðõîâíà Ðàäà Óêðà¿íè, Ïðåçèäåíò Óêðà¿íè, Âåðõîâíèé Ñóä Óêðà¿-
íè, Ì³í³ñòåðñòâî ç ïèòàíü æèòëîâî-êîìóíàëüíîãî ãîñïîäàðñòâà Óêðà¿íè, 
Ôîíä äåðæàâíîãî ìàéíà Óêðà¿íè, íàóêîâö³ Íàö³îíàëüíî¿ þðèäè÷íî¿ àêà-
äåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî.

3. Ïðîâåäåíå Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè äîñë³äæåííÿ ìàòåð³àë³â 
ñïðàâè, ñèñòåìíèé àíàë³ç ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè òà ³íøèõ ïðàâî-
âèõ àêò³â ñòîñîâíî ïîðóøåíîãî ó êîíñòèòóö³éíîìó çâåðíåíí³ ïèòàííÿ äà-
þòü ï³äñòàâè äëÿ òàêèõ âèñíîâê³â. 

3.1. Óêðà¿íà º ñîö³àëüíîþ, ïðàâîâîþ äåðæàâîþ, â ÿê³é íàéâèùîþ ñî-
ö³àëüíîþ ö³íí³ñòþ âèçíàºòüñÿ ëþäèíà, ¿¿ æèòòÿ ³ çäîðîâ’ÿ, ÷åñòü ³ ã³äí³ñòü, 
íåäîòîðêàíí³ñòü ³ áåçïåêà; çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè â ñî-
ö³àëüí³é ñôåð³ âèçíà÷àþòü ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ ãàðàíò³¿ (ñòàòò³ 1, 3 
Êîíñòèòóö³¿ Óêðà¿íè). 
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Îäíèì ³ç êîíñòèòóö³éíèõ ïðàâ ãðîìàäÿí º ïðàâî íà æèòëî. Ãàðàíò³ÿ-
ìè çä³éñíåííÿ öüîãî ïðàâà º îáîâ’ÿçîê ñòâîðåííÿ äåðæàâîþ óìîâ, çà ÿêèõ 
êîæíèé ãðîìàäÿíèí ìàòèìå çìîãó ïîáóäóâàòè æèòëî, ïðèäáàòè éîãî ó 
âëàñí³ñòü àáî âçÿòè â îðåíäó; íàäàííÿ äåðæàâîþ òà îðãàíàìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ â³äïîâ³äíî äî çàêîíó æèòëà áåçîïëàòíî àáî çà äîñòóïíó 
ïëàòó (÷àñòèíè ïåðøà, äðóãà ñòàòò³ 47 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Ïðàâà ³ ñâîáîäè ëþäèíè çàêð³ïëþþòüñÿ ³ â ì³æíàðîäíèõ àêòàõ, ÿê³ º 
÷àñòèíîþ íàö³îíàëüíîãî çàêîíîäàâñòâà Óêðà¿íè, ó ðàç³ íàäàííÿ Âåðõîâ-
íîþ Ðàäîþ Óêðà¿íè çãîäè íà ¿õ îáîâ’ÿçêîâ³ñòü (÷àñòèíà ïåðøà ñòàòò³ 9 
Êîíñòèòóö³¿ Óêðà¿íè). Çàãàëüíà äåêëàðàö³ÿ ïðàâ ëþäèíè 1948 ðîêó ïåðåä-
áà÷àº ïðàâî êîæíî¿ ëþäèíè íà òàêèé æèòòºâèé ð³âåíü, ÿêèé º íåîáõ³äíèì 
äëÿ ï³äòðèìàííÿ çäîðîâ’ÿ ³ äîáðîáóòó ¿¿ ñàìî¿ òà ¿¿ ñ³ì’¿. Ó Äåêëàðàö³¿ çàçíà-
÷åíî, ùî íåîáõ³äíèé æèòòºâèé ð³âåíü çàáåçïå÷óº, çîêðåìà, æèòëî (ïóíêò 1 
ñòàòò³ 25). Àíàëîã³÷íå ïîëîæåííÿ ì³ñòèòüñÿ â ïóíêò³ 1 ñòàòò³ 11 Ì³æíàðîä-
íîãî ïàêòó ïðî åêîíîì³÷í³, ñîö³àëüí³ ³ êóëüòóðí³ ïðàâà 1966 ðîêó, ðàòèô³-
êîâàíîãî Óêàçîì Ïðåçèä³¿ Âåðõîâíî¿ Ðàäè ÓÐÑÐ â³ä 19 æîâòíÿ 1973 ðîêó 
¹2148-VIII, â ÿêîìó, êð³ì âêàçàíîãî, çàêð³ïëåíî îáîâ’ÿçîê äåðæàâ — ó÷àñ-
íèê³â Ïàêòó âæèâàòè íåîáõ³äíèõ çàõîä³â äëÿ çàáåçïå÷åííÿ çä³éñíåííÿ òà-
êîãî ïðàâà.

Îòæå, ïðàâî ëþäèíè íà æèòëî º çàãàëüíîâèçíàíèì. Çã³äíî ç Êîíñòèòó-
ö³ºþ Óêðà¿íè öå ïðàâî, ÿê ³ ³íø³ êîíñòèòóö³éí³ ïðàâà, º íåâ³ä÷óæóâàíèì, 
íåïîðóøíèì ³ ð³âíèì äëÿ âñ³õ áåç áóäü-ÿêèõ îáìåæåíü çà îçíàêàìè ðàñè, 
êîëüîðó øê³ðè, ïîë³òè÷íèõ, ðåë³ã³éíèõ òà ³íøèõ ïåðåêîíàíü, ñòàò³, åòí³÷-
íîãî òà ñîö³àëüíîãî ïîõîäæåííÿ, ìàéíîâîãî ñòàíó, ì³ñöÿ ïðîæèâàííÿ, çà 
ìîâíèìè àáî ³íøèìè îçíàêàìè (÷àñòèíè ïåðøà, äðóãà ñòàòò³ 24). Âîíî íå 
ìîæå áóòè ñêàñîâàíå ³ îáìåæåíå, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ Êîíñòèòó-
ö³ºþ Óêðà¿íè (÷àñòèíà äðóãà ñòàòò³ 22, ÷àñòèíà ïåðøà ñòàòò³ 64 Îñíîâíîãî 
Çàêîíó Óêðà¿íè).

3.2. Îäí³ºþ ç çàñàä ïðàâîâî¿ ñèñòåìè Óêðà¿íè º âèçíàííÿ ³ ä³ÿ ïðèíöè-
ïó âåðõîâåíñòâà ïðàâà. Ó Ð³øåíí³ â³ä 2 ëèñòîïàäà 2004 ðîêó ¹15-ðï/2004 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷èâ, ùî âåðõîâåíñòâî ïðàâà âèìàãàº 
â³ä äåðæàâè éîãî âò³ëåííÿ ó ïðàâîòâîð÷ó òà ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü, 
çîêðåìà ó çàêîíè, ÿê³ çà ñâî¿ì çì³ñòîì ìàþòü áóòè ïðîíèêíóò³ ïåðåäóñ³ì 
³äåÿìè ñîö³àëüíî¿ ñïðàâåäëèâîñò³, ñâîáîäè, ð³âíîñò³ òîùî (àáçàö äðóãèé 
ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

Â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ñòàòò³ 8 Îñíîâíîãî Çàêîíó Óêðà¿íè çàêî-
íè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè ïîâèíí³ ïðèéìàòèñÿ íà îñíîâ³ Êîí-
ñòèòóö³¿ Óêðà¿íè ³ ìàþòü â³äïîâ³äàòè ¿é. 

Çàêîí âèçíà÷àº ïðàâîâ³ îñíîâè ïðèâàòèçàö³¿ æèòëà ÿê îäèí ç³ ñïîñî-
á³â íàáóòòÿ éîãî ó âëàñí³ñòü. Ìåòîþ ïðèâàòèçàö³¿ äåðæàâíîãî æèòëîâîãî 
ôîíäó º ñòâîðåííÿ óìîâ äëÿ çä³éñíåííÿ ïðàâà ãðîìàäÿí íà â³ëüíèé âèá³ð 
ñïîñîáó çàäîâîëåííÿ ïîòðåá ó æèòë³, çàëó÷åííÿ ¿õ äî ó÷àñò³ â óòðèìàíí³ ³ 
çáåðåæåíí³ ³ñíóþ÷îãî æèòëà òà ôîðìóâàííÿ ðèíêîâèõ â³äíîñèí (ïðåàìáó-
ëà Çàêîíó).

Â³äïîâ³äíî äî Çàêîíó ïðèâàòèçàö³ÿ äåðæàâíîãî æèòëîâîãî ôîíäó çä³é-
ñíþºòüñÿ øëÿõîì éîãî â³ä÷óæåííÿ íà êîðèñòü ãðîìàäÿí Óêðà¿íè ó ñïîñ³á 
áåçîïëàòíî¿ ïåðåäà÷³ ¿ì êâàðòèð (áóäèíê³â), ê³ìíàò ó ãóðòîæèòêàõ ç ðîçðà-
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õóíêó ñàí³òàðíî¿ íîðìè 21 êâàäðàòíèé ìåòð çàãàëüíî¿ ïëîù³ íà íàéìà÷à ³ 
êîæíîãî ÷ëåíà éîãî ñ³ì’¿ òà äîäàòêîâî 10 êâàäðàòíèõ ìåòð³â íà ñ³ì’þ, à òà-
êîæ ïðîäàæó íàäëèøê³â çàãàëüíî¿ ïëîù³ êâàðòèð (áóäèíê³â) ãðîìàäÿíàì 
Óêðà¿íè, ùî ìåøêàþòü â íèõ àáî ïåðåáóâàþòü â ÷åðç³ ïîòðåáóþ÷èõ ïîë³ï-
øåííÿ æèòëîâèõ óìîâ (÷àñòèíà ïåðøà ñòàòò³ 1, ÷àñòèíà ïåðøà ñòàòò³ 3).

Âñòàíîâëåííÿ çàçíà÷åíî¿ ñàí³òàðíî¿ íîðìè äëÿ áåçîïëàòíî¿ ïðèâàòè-
çàö³¿ æèòëà º çàêîíîäàâ÷îþ ãàðàíò³ºþ äåðæàâè çàáåçïå÷èòè ñïðàâåäëèâó 
ïåðåäà÷ó ãðîìàäÿíàì Óêðà¿íè ó âëàñí³ñòü äåðæàâíîãî æèòëîâîãî ôîíäó íà 
ð³âíèõ óìîâàõ ³ â ð³âíèõ ðîçì³ðàõ.

Íàâåäåíà íîðìà Çàêîíó ï³ñëÿ íàáðàííÿ ÷èííîñò³ Êîíñòèòóö³ºþ Óêðà¿-
íè áåçïîñåðåäíüî ðåàë³çóº êîíñòèòóö³éíó âèìîãó ùîäî ð³âíîñò³ ãðîìàäÿí 
ïåðåä çàêîíîì, íå äîïóñêàº äèñêðèì³íàö³¿ ãðîìàäÿí Óêðà¿íè çàëåæíî â³ä 
ïëîù³ æèòëà, ÿêå âîíè çàéìàëè ó äåðæàâíîìó æèòëîâîìó ôîíä³ íà ìîìåíò 
ïðèâàòèçàö³¿, çàáåçïå÷óº êîíñòèòóö³éíó ãàðàíò³þ ðåàë³çàö³¿ ïðàâà íà æèòëî 
øëÿõîì íàáóòòÿ éîãî ó âëàñí³ñòü (÷àñòèíà ïåðøà ñòàòò³ 24, ÷àñòèíà ïåðøà 
ñòàòò³ 47 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Ïðî ïðèâàòèçàö³þ äåðæàâíîãî æèòëîâîãî ôîíäó ÿê ñïîñîáó íàáóòòÿ 
ïðàâà ïðèâàòíî¿ âëàñíîñò³ çàçíà÷åíî ó ð³øåííÿõ Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè â³ä 28 âåðåñíÿ 2000 ðîêó ¹10-ðï/2000 ó ñïðàâ³ ïðî ïðèâàòèçàö³þ 
äåðæàâíîãî æèòëîâîãî ôîíäó (ïóíêò 4 ìîòèâóâàëüíî¿ ÷àñòèíè) òà â³ä 2 áå-
ðåçíÿ 2004 ðîêó ¹4-ðï/2004 ó ñïðàâ³ ïðî ïðàâà ñï³ââëàñíèê³â íà äîïîì³æ-
í³ ïðèì³ùåííÿ áàãàòîêâàðòèðíèõ áóäèíê³â (àáçàö ïåðøèé ï³äïóíêòó 4.2 
ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

3.3. Ïðèâàòèçàö³ÿ äåðæàâíîãî æèòëîâîãî ôîíäó çã³äíî ç Çàêîíîì â³äáó-
âàºòüñÿ øëÿõîì âèêîðèñòàííÿ âñ³ìà ãðîìàäÿíàìè Óêðà¿íè ïðèâàòèçàö³é-
íèõ æèòëîâèõ ÷åê³â. Ãðîìàäÿíàì íàäàíî ïðàâî çì³íèòè ö³ëüîâå âèêîðèñ-
òàííÿ öèõ ÷åê³â, à òîìó âîíè ìîæóòü áóòè âèêîðèñòàí³ òàêîæ äëÿ ïðèâà-
òèçàö³¿ ÷àñòêè ìàéíà äåðæàâíèõ ï³äïðèºìñòâ, çåìåëüíîãî ôîíäó (÷àñòèíà 
ïåðøà ïóíêòó 1 ñòàòò³ 4 Çàêîíó).

Çàçíà÷åíå ïîëîæåííÿ Çàêîíó äàº ï³äñòàâè äëÿ âèñíîâêó, ùî ïðèâàòèçà-
ö³ÿ äåðæàâíîãî æèòëîâîãî ôîíäó íå º îáîâ’ÿçêîì ãðîìàäÿí Óêðà¿íè, à º ¿õ 
ïðàâîì, ÿêå ïîâèííå ðåàë³çîâóâàòèñÿ íèìè íà âëàñíèé ðîçñóä, íà óìîâàõ, 
ó ïîðÿäêó òà ñïîñ³á, âñòàíîâëåíèõ çàêîíîì.

Â³äïîâ³äíî äî ñòàòò³ 5 Çàêîíó óìîâîþ áåçîïëàòíî¿ ïåðåäà÷³ íàéìà÷åâ³ 
òà ÷ëåíàì éîãî ñ³ì’¿ êâàðòèðè (áóäèíêó), ùî ï³äëÿãàº ïðèâàòèçàö³¿, º â³ä-
ïîâ³äí³ñòü çàãàëüíî¿ ïëîù³ êâàðòèðè (áóäèíêó) íîðì³, ïåðåäáà÷åí³é àá-
çàöîì äðóãèì ÷àñòèíè ïåðøî¿ ñòàòò³ 3 Çàêîíó (÷àñòèíà ïåðøà ïóíêòó 1); 
ÿêùî çàãàëüíà ïëîùà êâàðòèðè ìåíøå ïëîù³, ÿêó ìàº ïðàâî îòðèìàòè 
ñ³ì’ÿ íàéìà÷à áåçîïëàòíî, íàéìà÷ó òà ÷ëåíàì éîãî ñ³ì’¿ âèäàþòüñÿ æèòëî-
â³ ÷åêè, ñóìà ÿêèõ âèçíà÷àºòüñÿ âèõîäÿ÷è ç ðîçì³ðó íåäîñòàòíüî¿ ïëîù³ òà 
â³äíîâíî¿ âàðòîñò³ îäíîãî êâàäðàòíîãî ìåòðà (ïóíêò 2); ÿêùî çàãàëüíà ïëî-
ùà êâàðòèðè (áóäèíêó) ïåðåâèùóº ïëîùó, ÿêó ìàº ïðàâî îòðèìàòè ñ³ì’ÿ 
íàéìà÷à áåçîïëàòíî, íàéìà÷ çä³éñíþº äîïëàòó ö³ííèìè ïàïåðàìè, îäåð-
æàíèìè äëÿ ïðèâàòèçàö³¿ äåðæàâíèõ ï³äïðèºìñòâ ÷è çåìë³, à ó ðàç³ ¿õ â³ä-
ñóòíîñò³ — ãðîøèìà (ïóíêò 3). Îòæå, áåçîïëàòíà ïðèâàòèçàö³ÿ äåðæàâíîãî 
æèòëîâîãî ôîíäó îáóìîâëþºòüñÿ çàãàëüíîþ ïëîùåþ êâàðòèðè (áóäèíêó), 
â ÿê³é ïîñò³éíî ïðîæèâàº íàéìà÷ òà ÷ëåíè éîãî ñ³ì’¿, ³ ñàí³òàðíîþ íîðìîþ 
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çàãàëüíî¿ ïëîù³, ùî ï³äëÿãàº ïðèâàòèçàö³¿, òà íå îáìåæóºòüñÿ ê³ëüê³ñòþ 
êâàðòèð (áóäèíê³â) äåðæàâíîãî æèòëîâîãî ôîíäó, ïëîùà ÿêèõ â³äïîâ³äàº 
çàçíà÷åí³é ñàí³òàðí³é íîðì³. Òîìó ãðîìàäÿíè Óêðà¿íè ìàþòü ïðàâî âè-
êîðèñòàòè æèòëîâ³ ÷åêè äëÿ ïðèâàòèçàö³¿ äåðæàâíîãî æèòëîâîãî ôîíäó ó 
ïîâ íîìó îáñÿç³ íåçàëåæíî â³ä òîãî, âêëàäàºòüñÿ â ñàí³òàðíó íîðìó çàãàëü-
íà ïëîùà îäí³º¿ ÷è ê³ëüêîõ êâàðòèð (áóäèíê³â). Òîáòî, ÿêùî ïëîùà çàéìà-
íî¿ êâàðòèðè (áóäèíêó) ìåíøà ñàí³òàðíî¿ íîðìè, òî ãðîìàäÿíèí Óêðà¿íè 
ìàº ïðàâî âèêîðèñòàòè çàëèøîê æèòëîâîãî ÷åêà äëÿ ïðèâàòèçàö³¿ ³íøî¿ 
êâàðòèðè (áóäèíêó) äåðæàâíîãî æèòëîâîãî ôîíäó, íàéìà÷åì ÿêî¿ â³í º, àáî 
÷àñòêè ìàéíà äåðæàâíèõ ï³äïðèºìñòâ, çåìåëüíîãî ôîíäó (ñòàòòÿ 4 Çàêîíó). 

Íàâåäåíå êîðåñïîíäóºòüñÿ ç Æèòëîâèì êîäåêñîì Óêðà¿íñüêî¿ ÐÑÐ 
(äàë³ — Êîäåêñ). Çã³äíî ç íîðìàìè ñòàòò³ 48 Êîäåêñó æèëå ïðèì³ùåííÿ 
íàäàºòüñÿ ãðîìàäÿíàì ó ìåæàõ íîðìè æèëî¿ ïëîù³, àëå íå ìåíøå ðîçì³ðó, 
ÿêèé âèçíà÷àºòüñÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ³ Ôåäåðàö³ºþ ïðîôåñ³é-
íèõ ñï³ëîê Óêðà¿íè, ïðè öüîìó âðàõîâóºòüñÿ æèëà ïëîùà ó æèëîìó áóäèí-
êó (êâàðòèð³), ùî ïåðåáóâàº ó ïðèâàòí³é âëàñíîñò³ ãðîìàäÿí, ÿêùî íèìè 
íå âèêîðèñòàí³ æèòëîâ³ ÷åêè (÷àñòèíà ïåðøà); ïðè ïåðåäà÷³ ãðîìàäÿíàìè 
æèòëà, ÿêå ïåðåáóâàº ó ¿õ ïðèâàòí³é âëàñíîñò³, îðãàíó, ÿêèé çä³éñíþº ïî-
ë³ïøåííÿ æèòëîâèõ óìîâ, âîíè ìàþòü ïðàâî íà îäåðæàííÿ æèòëà ó ìåæàõ 
âñòàíîâëåíî¿ íîðìè æèëî¿ ïëîù³ (÷àñòèíà äðóãà); ãðîìàäÿíè, ÿê³ îäåðæà-
ëè æèòëî ó äåðæàâíîìó ôîíä³ íà öèõ óìîâàõ, ìàþòü ïðàâî íà éîãî ïðèâà-
òèçàö³þ â³äïîâ³äíî äî âèìîã ÷èííîãî çàêîíîäàâñòâà (÷àñòèíà òðåòÿ).

Ñèñòåìíèé àíàë³ç íàâåäåíèõ ïîëîæåíü Çàêîíó òà Êîäåêñó äàº ï³äñòàâè 
äëÿ âèñíîâêó, ùî ïðàâî ãðîìàäÿíèíà Óêðà¿íè íà ïðèâàòèçàö³þ äåðæàâíî-
ãî æèòëîâîãî ôîíäó ââàæàºòüñÿ ðåàë³çîâàíèì îäèí ðàç ó ïîâíîìó îáñÿç³, 
ÿêùî â³í ïîâí³ñòþ âèêîðèñòàâ æèòëîâèé ÷åê òà ó éîãî âëàñí³ñòü ïåðåäàíî 
çàãàëüíó ïëîùó æèòëà, ùî íå ïåðåâèùóº âñòàíîâëåíó ñàí³òàðíó íîðìó ³, 
â³äïîâ³äíî, íîì³íàëüíó âàðò³ñòü æèòëîâîãî ÷åêà, íåçàëåæíî â³ä òîãî, â³ä-
ïîâ³äàº öÿ ïëîùà îäí³é êâàðòèð³ (áóäèíêó) ÷è ê³ëüêîì. 

Öå âáà÷àºòüñÿ ç³ çì³ñòó ïóíêòó 5 ñòàòò³ 5 Çàêîíó, çã³äíî ç ÿêèì êîæíèé 
ãðîìàäÿíèí Óêðà¿íè ìàº ïðàâî ïðèâàòèçóâàòè çàéìàíå íèì æèòëî áåç-
îïëàòíî â ìåæàõ íîì³íàëüíî¿ âàðòîñò³ æèòëîâîãî ÷åêà àáî ç ÷àñòêîâîþ 
äîïëàòîþ îäèí ðàç. Òîáòî îäíîðàçîâ³ñòü ïðèâàòèçàö³¿ æèòëà çàêîíîäàâåöü 
îáóìîâèâ íîì³íàëüíîþ âàðò³ñòþ æèòëîâîãî ÷åêà, à íå ê³ëüê³ñòþ êâàðòèð 
(áóäèíê³â), ïëîùà ÿêèõ â³äïîâ³äàº ö³é âàðòîñò³ ³ âñòàíîâëåí³é ñàí³òàðí³é 
íîðì³.

Îòæå, äëÿ ïðèâàòèçàö³¿ äåðæàâíîãî æèòëîâîãî ôîíäó æèòëîâ³ ÷åêè 
ââàæàþòüñÿ âèêîðèñòàíèìè ïîâí³ñòþ, ÿêùî ó âëàñí³ñòü íàéìà÷à ³ êîæ-
íîãî ÷ëåíà éîãî ñ³ì’¿ áåçîïëàòíî ïåðåäàíî ç äåðæàâíîãî æèòëîâîãî ôîí-
äó çàãàëüíó ïëîùó êâàðòèðè (áóäèíêó) ç ðîçðàõóíêó ñàí³òàðíî¿ íîðìè 
21 êâàäðàòíèé ìåòð íà íàéìà÷à ³ êîæíîãî ÷ëåíà éîãî ñ³ì’¿ òà äîäàòêîâî 
10 êâàäðàòíèõ ìåòð³â íà ñ³ì’þ. Òàê ñàìî æèòëîâèé ÷åê º âèêîðèñòàíèì ó 
ïîâíîìó îáñÿç³ îäèí ðàç, ÿêùî éîãî çàëèøîê ï³ñëÿ áåçîïëàòíî¿ ïðèâàòèçàö³¿ 
æèòëà, ïëîùà ÿêîãî ìåíøà ñàí³òàðíî¿ íîðìè, âèêîðèñòàíî äëÿ ïðèäáàííÿ 
÷àñòêè ìàéíà äåðæàâíèõ ï³äïðèºìñòâ, çåìåëüíîãî ôîíäó (ñòàòòÿ 4, ïóíêò 2 
ñòàòò³ 5 Çàêîíó) àáî âåñü æèòëîâèé ÷åê âèêîðèñòàíî äëÿ ïðèâàòèçàö³¿ ÷àñòêè 
ìàéíà äåðæàâíèõ ï³äïðèºìñòâ, çåìåëüíîãî ôîíäó. Òàêèì ÷èíîì ò³ëüêè 
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ïîâíå âèêîðèñòàííÿ æèòëîâèõ ÷åê³â º ôàêòîì ðåàë³çàö³¿ îäèí ðàç ïðàâà íà 
áåçîïëàòíó ïðèâàòèçàö³þ æèòëà, ïåðåäáà÷åíîãî ïóíêòîì 5 ñòàòò³ 5 Çàêîíó.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòó-
ö³¿ Óêðà¿íè, ñòàòòÿìè 46, 51, 66, 67, 69, 94, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî çâåðíåííÿ ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 
Çàêîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ äåðæàâíîãî æèòëîâîãî ôîíäó» â³ä 
19 ÷åðâíÿ 1992 ðîêó ¹2482-XII, çã³äíî ç ÿêèì êîæíèé ãðîìàäÿíèí Óêðà-
¿íè ìàº ïðàâî ïðèâàòèçóâàòè çàéìàíå íèì æèòëî áåçîïëàòíî â ìåæàõ íî-
ì³íàëüíî¿ âàðòîñò³ æèòëîâîãî ÷åêà àáî ç ÷àñòêîâîþ äîïëàòîþ îäèí ðàç, 
íåîáõ³äíî ðîçóì³òè òàê, ùî ïðàâî ãðîìàäÿí Óêðà¿íè íà áåçîïëàòíó ïðèâà-
òèçàö³þ äåðæàâíîãî æèòëîâîãî ôîíäó ââàæàºòüñÿ ðåàë³çîâàíèì îäèí ðàç, 
ÿêùî:

— ãðîìàäÿíèí Óêðà¿íè ïîâí³ñòþ âèêîðèñòàâ æèòëîâèé ÷åê äëÿ ïðèâà-
òèçàö³¿ æèòëà ó äåðæàâíîìó æèòëîâîìó ôîíä³ ³ ó éîãî âëàñí³ñòü áåçîïëàòíî 
ïåðåäàíî â îäí³é ÷è ê³ëüêîõ êâàðòèðàõ (áóäèíêàõ) çàãàëüíó ïëîùó ç ðîçðà-
õóíêó ñàí³òàðíî¿ íîðìè 21 êâàäðàòíèé ìåòð çàãàëüíî¿ ïëîù³ íà íàéìà÷à ³ 
êîæíîãî ÷ëåíà éîãî ñ³ì’¿ òà äîäàòêîâî 10 êâàäðàòíèõ ìåòð³â íà ñ³ì’þ;

— ó âëàñí³ñòü íàéìà÷à ³ êîæíîãî ÷ëåíà éîãî ñ³ì’¿ ïåðåäàíî çàãàëüíó 
ïëîùó îäí³º¿ êâàðòèðè (áóäèíêó), ùî ïåðåâèùóº âñòàíîâëåíó ñàí³òàðíó 
íîðìó, ç îïëàòîþ âàðòîñò³ íàäëèøêîâî¿ çàãàëüíî¿ ïëîù³ ïðèâàòèçîâàíîãî 
æèòëà;

— ó âëàñí³ñòü íàéìà÷à ³ êîæíîãî ÷ëåíà éîãî ñ³ì’¿ ïåðåäàíî çàãàëüíó 
ïëîùó æèòëà, ìåíøó í³æ âñòàíîâëåíà ñàí³òàðíà íîðìà, à çàëèøîê æèòëî-
âîãî ÷åêà âèêîðèñòàíî äëÿ ïðèâàòèçàö³¿ ÷àñòêè ìàéíà äåðæàâíèõ ï³äïðè-
ºìñòâ, çåìåëüíîãî ôîíäó;

— âåñü æèòëîâèé ÷åê âèêîðèñòàíî äëÿ ïðèâàòèçàö³¿ ÷àñòêè ìàéíà äåð-
æàâíèõ ï³äïðèºìñòâ, çåìåëüíîãî ôîíäó.

Ïðèâàòèçàö³ÿ çàãàëüíî¿ ïëîù³ â ê³ëüêîõ êâàðòèðàõ (áóäèíêàõ) äåðæàâ-
íîãî æèòëîâîãî ôîíäó â ìåæàõ âñòàíîâëåíî¿ ñàí³òàðíî¿ íîðìè òà íîì³-
íàëüíî¿ âàðòîñò³ æèòëîâîãî ÷åêà íå º ïîâòîðíîþ.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèÿ
ïóíêòà 5 ñòàòüè 5 Çàêîíà Óêðàèíû

«Î ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà»
ïî êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíêè Âëàñîâîé Àííû Èâàíîâíû 

(äåëî î áåçâîçìåçäíîé ïðèâàòèçàöèè æèëüÿ)

г. К и е в Äåëî ¹1-38/2010
10 июня 2010 года
№15-рп/2010

Конституционный Суд Украины в составе судей: Конституционный Суд Украины в составе судей: 

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëü-
åâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëû-
ëàêà Äìèòðèÿ Äìèòðèåâè÷à — äîêëàä÷èêà, Ìàðêóø Ìàðèè Àíäðååâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâà-
íîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèÿ ïóíêòà 5 ñòàòüè 5 Çàêîíà Óêðàèíû «Î ïðèâàòèçàöèè ãîñóäàðñ-
òâåííîãî æèëèùíîãî ôîíäà» îò 19 èþíÿ 1992 ãîäà ¹2482-XII (Âåäîìîñ-
òè Âåðõîâíîé Ðàäû Óêðàèíû, 1992 ã., ¹36, ñò.524) ïî êîíñòèòóöèîííîìó 
îáðà ùåíèþ ãðàæäàíêè Âëàñîâîé Àííû Èâàíîâíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå ãðàæäàíêè Âëàñîâîé Àííû Èâàíîâíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå íåîäíîçíà÷íîãî 
ïðèìåíåíèÿ ïîëîæåíèÿ ïóíêòà 5 ñòàòüè 5 Çàêîíà Óêðàèíû «Î ïðèâàòèçà-
öèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà» ñóäàìè îáùåé þðèñäèêöèè.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ëûëàêà Ä.Ä. è èññëåäîâàâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ãðàæäàíêà Âëàñîâà À. È. îáðàòèëàñü â Êîíñòèòóöèîííûé Ñóä Óê-
ðàèíû ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèÿ ïóíêòà 5 
ñòàòüè 5 Çàêîíà Óêðàèíû «Î ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî 
ôîíäà» (äàëåå — Çàêîí), ñîãëàñíî êîòîðîìó êàæäûé ãðàæäàíèí Óêðàè-
íû èìååò ïðàâî ïðèâàòèçèðîâàòü çàíèìàåìîå èì æèëüå áåçâîçìåçäíî â 
ïðåäåëàõ íîìèíàëüíîé ñòîèìîñòè æèëèùíîãî ÷åêà èëè ñ ÷àñòè÷íîé äî-
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ïëàòîé îäèí ðàç, â àñïåêòå âîïðîñà, èìåþò ëè ïðàâî ãðàæäàíå Óêðàèíû 
äâàæäû ïðèíèìàòü ó÷àñòèå â ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî 
ôîíäà.

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå îáðàùåíèå îáîñíîâûâàåò íåîá-
õîäèìîñòü â îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèÿ ïóíêòà 5 ñòàòüè 5 Çà-
êîíà íàëè÷èåì íåîäíîçíà÷íîãî åãî ïðèìåíåíèÿ ñóäàìè îáùåé þðèñäèê-
öèè. Â ïîäòâåðæäåíèå ýòîãî Âëàñîâà À.È. ïðèâîäèò ðåøåíèå Êàõîâñêî-
ãî ãîððàéîííîãî ñóäà Õåðñîíñêîé îáëàñòè îò 7 íîÿáðÿ 2007 ãîäà ïî äåëó 
¹2-2283/07, îïðåäåëåíèå Àïåëëÿöèîííîãî ñóäà Õåðñîíñêîé îáëàñòè îò 
30 ÿíâàðÿ 2008 ãîäà, îïðåäåëåíèå Âåðõîâíîãî Ñóäà Óêðàèíû îò 10 àïðåëÿ 
2008 ãîäà ïî ýòîìó äåëó, ãäå îíà âûñòóïàëà èñòöîì ê èñïîëíèòåëüíîìó êî-
ìèòåòó Êàõîâñêîãî ãîðîäñêîãî ñîâåòà î ïðèçíàíèè ðàñïîðÿæåíèÿ îðãàíà 
ïðèâàòèçàöèè è ñâèäåòåëüñòâà î ïðàâå ñîáñòâåííîñòè íà æèëüå ÷àñòè÷íî 
íåäåéñòâèòåëüíûìè è ïðèçíàíèè ïðàâà ñîáñòâåííîñòè íà êâàðòèðó. Òàê-
æå â îáðàùåíèè äåëàåòñÿ ññûëêà íà ðåøåíèå Àïåëëÿöèîííîãî ñóäà ×åð-
íèãîâñêîé îáëàñòè îò 17 ìàðòà 2009 ãîäà ïî äåëó ¹22ö-500/2009 ïî èñêó 
ïðîòèâ èñïîëíèòåëüíîãî êîìèòåòà Ïðèëóöêîãî ãîðîäñêîãî ñîâåòà î ïðè-
çíàíèè ïðàâà ñîáñòâåííîñòè íà êâàðòèðó. Àâòîð õîäàòàéñòâà îòìå÷àåò, ÷òî 
óêàçàííûå ñóäåáíûå ðåøåíèÿ ñîäåðæàò ïðîòèâîïîëîæíûå çàêëþ÷åíèÿ î 
ñîäåðæàíèè ïîëîæåíèÿ ïóíêòà 5 ñòàòüè 5 Çàêîíà. Òàê, ïðè îäèíàêîâûõ 
þðèäè÷åñêè çíà÷èìûõ îáñòîÿòåëüñòâàõ (èñïîëüçîâàíèå æèëèùíûõ ÷å-
êîâ äëÿ áåçâîçìåçäíîé ïðèâàòèçàöèè æèëüÿ) Êàõîâñêèé ãîððàéîííûé ñóä 
Õåðñîíñêîé îáëàñòè ïðèçíàë ïðàâîìåðíûì ñëåäóþùåå ó÷àñòèå â ïðèâà-
òèçàöèè äðóãîé êâàðòèðû ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà ñ èñïîëü-
çîâàíèåì æèëèùíûõ ÷åêîâ. Àïåëëÿöèîííûé ñóä ×åðíèãîâñêîé îáëàñòè 
îòìåíèë ðåøåíèå ñóäà ïåðâîé èíñòàíöèè ïî ïðè÷èíå òîãî, ÷òî ó÷àñòèå â 
òàêîé ïðèâàòèçàöèè ïðîòèâîðå÷èò, â ÷àñòíîñòè, ïóíêòó 5 ñòàòüè 5 Çàêî-
íà, ìîòèâèðóÿ ñâîå ðåøåíèå òåì, ÷òî «êàæäûé ãðàæäàíèí Óêðàèíû èìååò 
ïðàâî ïðèâàòèçèðîâàòü çàíèìàåìîå èì æèëüå ëèøü îäèí ðàç íåçàâèñèìî 
îò òîãî, ïðèâàòèçèðóåòñÿ îíî áåçâîçìåçäíî â ïðåäåëàõ íîìèíàëüíîé ñòî-
èìîñòè æèëèùíîãî ÷åêà èëè ñ ÷àñòè÷íîé äîïëàòîé, èëè îáùàÿ ïëîùàäü 
êâàðòèðû ìåíüøå ïëîùàäè, êîòîðóþ ýòà ñåìüÿ èìååò ïðàâî áåçâîçìåçäíî 
ïîëó÷èòü, è íàíèìàòåëþ è ÷ëåíàì åãî ñåìüè âûäàþòñÿ æèëèùíûå ÷åêè, 
ñóììà êîòîðûõ îïðåäåëÿåòñÿ èñõîäÿ èç ðàçìåðà íåäîñòàòî÷íîé ïëîùàäè 
è âîññòàíîâèòåëüíîé ñòîèìîñòè îäíîãî êâàäðàòíîãî ìåòðà. Â ïîñëåäíåì 
ñëó÷àå ïðàâî íà ïîâòîðíîå ó÷àñòèå â ïðèâàòèçàöèè íå ìîæåò âîçíèêíóòü 
è ïðè îáðåòåíèè ëèöîì ïðàâà ïîëüçîâàíèÿ æèëîé ïëîùàäüþ â äðóãîì ïî-
ìåùåíèè».

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî îáðàùå-
íèÿ âûñêàçàëè Âåðõîâíàÿ Ðàäà Óêðàèíû, Ïðåçèäåíò Óêðàèíû, Âåðõîâíûé 
Ñóä Óêðàèíû, Ìèíèñòåðñòâî ïî âîïðîñàì æèëèùíî-êîììóíàëüíîãî õî-
çÿéñòâà Óêðàèíû, Ôîíä ãîñóäàðñòâåííîãî èìóùåñòâà Óêðàèíû, íàó÷íûå 
ðàáîòíèêè Íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñ-
ëàâà Ìóäðîãî.

3. Ïðîâåäåííîå Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû èññëåäîâàíèå ìà-
òåðèàëîâ äåëà, ñèñòåìíûé àíàëèç ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû è 
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äðóãèõ ïðàâîâûõ àêòîâ ïî ïîäíÿòîìó â êîíñòèòóöèîííîì îáðàùåíèè âîï-
ðîñó äàþò îñíîâàíèÿ äëÿ ñëåäóþùèõ âûâîäîâ. 

3.1. Óêðàèíà åñòü ñîöèàëüíîå, ïðàâîâîå ãîñóäàðñòâî, â êîòîðîì íàè-
âûñøåé ñîöèàëüíîé öåííîñòüþ ïðèçíàåòñÿ ÷åëîâåê, åãî æèçíü è çäîðîâüå, 
÷åñòü è äîñòîèíñòâî, íåïðèêîñíîâåííîñòü è áåçîïàñíîñòü; ñîäåðæàíèå è íà-
ïðàâëåííîñòü äåÿòåëüíîñòè ãîñóäàðñòâà â ñîöèàëüíîé ñôåðå îïðåäåëÿþò ïðà-
âà è ñâîáîäû ÷åëîâåêà è èõ ãàðàíòèè (ñòàòüè 1, 3 Êîíñòèòóöèè Óêðàèíû). 

Îäíèì èç êîíñòèòóöèîííûõ ïðàâ ãðàæäàí ÿâëÿåòñÿ ïðàâî íà æèëèùå. 
Ãàðàíòèÿìè îñóùåñòâëåíèÿ ýòîãî ïðàâà ÿâëÿåòñÿ îáÿçàííîñòü ñîçäàíèÿ 
ãîñóäàðñòâîì óñëîâèé, ïðè êîòîðûõ êàæäûé ãðàæäàíèí áóäåò èìåòü âîç-
ìîæíîñòü ïîñòðîèòü æèëèùå, ïðèîáðåñòè åãî â ñîáñòâåííîñòü èëè âçÿòü â 
àðåíäó; ïðåäîñòàâëåíèå ãîñóäàðñòâîì è îðãàíàìè ìåñòíîãî ñàìîóïðàâëå-
íèÿ â ñîîòâåòñòâèè ñ çàêîíîì æèëèùà áåñïëàòíî èëè çà äîñòóïíóþ ïëàòó 
(÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 47 Îñíîâíîãî Çàêîíà Óêðàèíû).

Ïðàâà è ñâîáîäû ÷åëîâåêà çàêðåïëÿþòñÿ è â ìåæäóíàðîäíûõ àêòàõ, 
ÿâëÿþùèõñÿ ÷àñòüþ íàöèîíàëüíîãî çàêîíîäàòåëüñòâà Óêðàèíû, â ñëó÷àå 
ïðåäîñòàâëåíèÿ Âåðõîâíîé Ðàäîé Óêðàèíû ñîãëàñèÿ íà èõ îáÿçàòåëüíîñòü 
(÷àñòü ïåðâàÿ ñòàòüè 9 Êîíñòèòóöèè Óêðàèíû). Îáùàÿ äåêëàðàöèÿ ïðàâ 
÷åëîâåêà 1948 ãîäà ïðåäóñìàòðèâàåò ïðàâî êàæäîãî ÷åëîâåêà íà òàêîé æèç-
íåííûé óðîâåíü, êîòîðûé ÿâëÿåòñÿ íåîáõîäèìûì äëÿ ïîääåðæàíèÿ çäî-
ðîâüÿ è áëàãîñîñòîÿíèÿ åãî ñàìîãî è åãî ñåìüè. Â Äåêëàðàöèè óêàçàíî, 
÷òî íåîáõîäèìûé æèçíåííûé óðîâåíü îáåñïå÷èâàåò, â ÷àñòíîñòè, æèëèùå 
(ïóíêò 1 ñòàòüè 25). Àíàëîãè÷íîå ïîëîæåíèå ñîäåðæèòñÿ â ïóíêòå 1 ñòà-
òüè 11 Ìåæäóíàðîäíîãî ïàêòà îá ýêîíîìè÷åñêèõ, ñîöèàëüíûõ è êóëüòóð-
íûõ ïðàâàõ 1966 ãîäà, ðàòèôèöèðîâàííîãî Óêàçîì Ïðåçèäèóìà Âåðõîâíîé 
Ðàäû ÓÑÑÐ îò 19 îêòÿáðÿ 1973 ãîäà ¹2148-VIII, â êîòîðîì, êðîìå óêàçàí-
íîãî, çàêðåïëåíà îáÿçàííîñòü ãîñóäàðñòâ — ó÷àñòíèêîâ Ïàêòà ïðèíèìàòü 
íåîáõîäèìûå ìåðû äëÿ îáåñïå÷åíèÿ îñóùåñòâëåíèÿ òàêîãî ïðàâà.

Ñëåäîâàòåëüíî, ïðàâî ÷åëîâåêà íà æèëèùå ÿâëÿåòñÿ îáùåïðèçíàííûì. 
Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ýòî ïðàâî, êàê è äðóãèå êîíñòèòóöèîí-
íûå ïðàâà, ÿâëÿåòñÿ íåîò÷óæäàåìûì, íåçûáëåìûì è ðàâíûì äëÿ âñåõ áåç 
êàêèõ-ëèáî îãðàíè÷åíèé ïî ïðèçíàêàì ðàñû, öâåòà êîæè, ïîëèòè÷åñêèõ, 
ðåëèãèîçíûõ è èíûõ óáåæäåíèé, ïîëà, ýòíè÷åñêîãî è ñîöèàëüíîãî ïðîèñ-
õîæäåíèÿ, èìóùåñòâåííîãî ïîëîæåíèÿ, ìåñòà æèòåëüñòâà, ïî ÿçûêîâûì 
èëè èíûì ïðèçíàêàì (÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 24). Îíî íå ìîæåò áûòü 
óïðàçäíåíî è îãðàíè÷åíî, êðîìå ñëó÷àåâ, ïðåäóñìîòðåííûõ Êîíñòèòóöè-
åé Óêðàèíû (÷àñòü âòîðàÿ ñòàòüè 22, ÷àñòü ïåðâàÿ ñòàòüè 64 Îñíîâíîãî Çà-
êîíà Óêðàèíû).

3.2. Îäíîé èç îñíîâ ïðàâîâîé ñèñòåìû Óêðàèíû ÿâëÿåòñÿ ïðèçíàíèå è 
äåéñòâèå ïðèíöèïà âåðõîâåíñòâà ïðàâà. Â Ðåøåíèè îò 2 íîÿáðÿ 2004 ãîäà 
¹15-ðï/2004 Êîíñòèòóöèîííûé Ñóä Óêðàèíû óêàçàë, ÷òî âåðõîâåíñòâî 
ïðàâà òðåáóåò îò ãîñóäàðñòâà åãî âîïëîùåíèÿ â ïðàâîòâîð÷åñêóþ è ïðàâî-
ïðèìåíèòåëüíóþ äåÿòåëüíîñòü, â ÷àñòíîñòè â çàêîíû, êîòîðûå ïî ñâîåìó 
ñìûñëó äîëæíû áûòü ïðîíèêíóòû ïðåæäå âñåãî èäåÿìè ñîöèàëüíîé ñïðà-
âåäëèâîñòè, ñâîáîäû, ðàâåíñòâà è ò. ï. (àáçàö âòîðîé ïîäïóíêòà 4.1 ïóíê-
òà 4 ìîòèâèðîâî÷íîé ÷àñòè).
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Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 8 Îñíîâíîãî Çàêîíà Óêðàèíû 
çàêîíû è èíûå íîðìàòèâíî-ïðàâîâûå àêòû äîëæíû ïðèíèìàòüñÿ íà îñíî-
âå Êîíñòèòóöèè Óêðàèíû è äîëæíû ñîîòâåòñòâîâàòü åé. 

Çàêîí îïðåäåëÿåò ïðàâîâûå îñíîâû ïðèâàòèçàöèè æèëüÿ êàê îäèí èç 
ñïîñîáîâ ïðèîáðåòåíèÿ åãî â ñîáñòâåííîñòü. Öåëüþ ïðèâàòèçàöèè ãîñó-
äàðñòâåííîãî æèëèùíîãî ôîíäà ÿâëÿåòñÿ ñîçäàíèå óñëîâèé äëÿ îñóùåñò-
âëåíèÿ ïðàâà ãðàæäàí íà ñâîáîäíûé âûáîð ñïîñîáà óäîâëåòâîðåíèÿ ïîò-
ðåáíîñòåé â æèëüå, ïðèâëå÷åíèÿ èõ ê ó÷àñòèþ â ñîäåðæàíèè è ñîõðàíåíèè 
ñóùåñòâóþùåãî æèëüÿ è ôîðìèðîâàíèè ðûíî÷íûõ îòíîøåíèé (ïðåàìáó-
ëà Çàêîíà).

Â ñîîòâåòñòâèè ñ Çàêîíîì ïðèâàòèçàöèÿ ãîñóäàðñòâåííîãî æèëèùíîãî 
ôîíäà îñóùåñòâëÿåòñÿ ïóòåì åãî îò÷óæäåíèÿ â ïîëüçó ãðàæäàí Óêðàèíû 
ñïîñîáîì áåçâîçìåçäíîé ïåðåäà÷è èì êâàðòèð (äîìîâ), êîìíàò â îáùåæè-
òèÿõ èç ðàñ÷åòà ñàíèòàðíîé íîðìû 21 êâàäðàòíûé ìåòð îáùåé ïëîùàäè 
íà íàíèìàòåëÿ è êàæäîãî ÷ëåíà åãî ñåìüè è äîïîëíèòåëüíî 10 êâàäðàòíûõ 
ìåòðîâ íà ñåìüþ, à òàêæå ïðîäàæè èçëèøêîâ îáùåé ïëîùàäè êâàðòèð (äî-
ìîâ) ãðàæäàíàì Óêðàèíû, æèâóùèì â íèõ èëè ñîñòîÿùèì â î÷åðåäè íóæ-
äàþùèõñÿ â óëó÷øåíèè æèëèùíûõ óñëîâèé (÷àñòü ïåðâàÿ ñòàòüè 1, ÷àñòü 
ïåðâàÿ ñòàòüè 3).

Óñòàíîâëåíèå óêàçàííîé ñàíèòàðíîé íîðìû äëÿ áåçâîçìåäíîé ïðèâà-
òèçàöèè æèëüÿ ÿâëÿåòñÿ çàêîíîäàòåëüíîé ãàðàíòèåé ãîñóäàðñòâà îáåñïå-
÷èòü ñïðàâåäëèâóþ ïåðåäà÷ó ãðàæäàíàì Óêðàèíû â ñîáñòâåííîñòü ãîñó-
äàðñòâåííîãî æèëèùíîãî ôîíäà íà ðàâíûõ óñëîâèÿõ è â ðàâíûõ ðàçìåðàõ.

Ïðèâåäåííàÿ íîðìà Çàêîíà ïîñëå âñòóïëåíèÿ â ñèëó Êîíñòèòóöèè Óê-
ðàèíû íåïîñðåäñòâåííî ðåàëèçóåò êîíñòèòóöèîííîå òðåáîâàíèå î ðàâåíñ-
òâå ãðàæäàí ïåðåä çàêîíîì, íå äîïóñêàåò äèñêðèìèíàöèè ãðàæäàí Óêðà-
èíû â çàâèñèìîñòè îò ïëîùàäè æèëüÿ, êîòîðîå îíè çàíèìàëè â ãîñóäàðñ-
òâåííîì æèëèùíîì ôîíäå íà ìîìåíò ïðèâàòèçàöèè, îáåñïå÷èâàåò êîíñ-
òèòóöèîííóþ ãàðàíòèþ ðåàëèçàöèè ïðàâà íà æèëèùå ïóòåì îáðåòåíèÿ åãî 
â ñîáñòâåííîñòü (÷àñòü ïåðâàÿ ñòàòüè 24, ÷àñòü ïåðâàÿ ñòàòüè 47 Îñíîâíîãî 
Çàêîíà Óêðàèíû).

Î ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà êàê ñïîñîáå îá-
ðåòåíèÿ ïðàâà ÷àñòíîé ñîáñòâåííîñòè óêàçàíî â ðåøåíèÿõ Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû îò 28 ñåíòÿáðÿ 2000 ãîäà ¹10-ðï/2000 ïî äåëó î ïðè-
âàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà (ïóíêò 4 ìîòèâèðîâî÷íîé 
÷àñòè) è îò 2 ìàðòà 2004 ãîäà ¹4-ðï/2004 ïî äåëó î ïðàâàõ ñîâëàäåëüöåâ 
íà âñïîìîãàòåëüíûå ïîìåùåíèÿ ìíîãîêâàðòèðíûõ äîìîâ (àáçàö ïåðâûé 
ïîäïóíêòà 4.2 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

3.3. Ïðèâàòèçàöèÿ ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà ñîãëàñíî Çàêî-
íó ïðîèñõîäèò ïóòåì èñïîëüçîâàíèÿ âñåìè ãðàæäàíàìè Óêðàèíû ïðèâà-
òèçàöèîííûõ æèëèùíûõ ÷åêîâ. Ãðàæäàíàì ïðåäîñòàâëåíî ïðàâî èçìåíèòü 
öåëåâîå èñïîëüçîâàíèå ýòèõ ÷åêîâ, à ïîòîìó îíè ìîãóò áûòü èñïîëüçîâàíû 
òàêæå äëÿ ïðèâàòèçàöèè äîëè èìóùåñòâà ãîñóäàðñòâåííûõ ïðåäïðèÿòèé, 
çåìåëüíîãî ôîíäà (÷àñòü ïåðâàÿ ïóíêòà 1 ñòàòüè 4 Çàêîíà).

Óêàçàííîå ïîëîæåíèå Çàêîíà äàåò îñíîâàíèÿ äëÿ âûâîäà, ÷òî ïðèâà-
òèçàöèÿ ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà íå ÿâëÿåòñÿ îáÿçàííîñòüþ 
ãðàæäàí Óêðàèíû, à åñòü èõ ïðàâîì, êîòîðîå äîëæíî ðåàëèçîâûâàòüñÿ èìè 
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ïî ñîáñòâåííîìó óñìîòðåíèþ, íà óñëîâèÿõ, â ïîðÿäêå è ñïîñîáîì, êîòî-
ðûå óñòàíîâëåíû çàêîíîì.

Â ñîîòâåòñòâèè ñî ñòàòüåé 5 Çàêîíà óñëîâèåì áåçâîçìåçäíîé ïåðåäà÷è 
íàíèìàòåëþ è ÷ëåíàì åãî ñåìüè êâàðòèðû (äîìà), ïîäëåæàùåé ïðèâàòè-
çàöèè, ÿâëÿåòñÿ ñîîòâåòñòâèå îáùåé ïëîùàäè êâàðòèðû (äîìà) íîðìå, 
ïðåäóñìîòðåííîé àáçàöåì âòîðûì ÷àñòè ïåðâîé ñòàòüè 3 Çàêîíà (÷àñòü 
ïåðâàÿ ïóíêòà 1); åñëè îáùàÿ ïëîùàäü êâàðòèðû ìåíüøå ïëîùàäè, êîòî-
ðóþ èìååò ïðàâî ïîëó÷èòü ñåìüÿ íàíèìàòåëÿ áåçâîçìåçäíî, íàíèìàòåëþ è 
÷ëåíàì åãî ñåìüè âûäàþòñÿ æèëèùíûå ÷åêè, ñóììà êîòîðûõ îïðåäåëÿåòñÿ 
èñõîäÿ èç ðàçìåðà íåäîñòàþùåé ïëîùàäè è âîññòàíîâèòåëüíîé ñòîèìîñòè 
îäíîãî êâàäðàòíîãî ìåòðà (ïóíêò 2); åñëè îáùàÿ ïëîùàäü êâàðòèðû (äîìà) 
ïðåâûøàåò ïëîùàäü, êîòîðóþ èìååò ïðàâî ïîëó÷èòü ñåìüÿ íàíèìàòåëÿ 
áåçâîçìåçäíî, íàíèìàòåëü îñóùåñòâëÿåò äîïëàòó öåííûìè áóìàãàìè, ïî-
ëó÷åííûìè äëÿ ïðèâàòèçàöèè ãîñóäàðñòâåííûõ ïðåäïðèÿòèé èëè çåìëè, 
à â ñëó÷àå èõ îòñóòñòâèÿ — äåíüãàìè (ïóíêò 3). Ñëåäîâàòåëüíî, áåçâîçìåç-
äíàÿ ïðèâàòèçàöèÿ ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà îáóñëîâëèâàåòñÿ 
îáùåé ïëîùàäüþ êâàðòèðû (äîìà), â êîòîðîé ïîñòîÿííî ïðîæèâàåò íàíè-
ìàòåëü è ÷ëåíû åãî ñåìüè, è ñàíèòàðíîé íîðìîé îáùåé ïëîùàäè, ïîäëå-
æàùåé ïðèâàòèçàöèè, è íå îãðàíè÷èâàåòñÿ êîëè÷åñòâîì êâàðòèð (äîìîâ) 
ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà, ïëîùàäü êîòîðûõ ñîîòâåòñòâóåò 
óêàçàííîé ñàíèòàðíîé íîðìå. Ïîýòîìó ãðàæäàíå Óêðàèíû èìåþò ïðàâî 
èñïîëüçîâàòü æèëèùíûå ÷åêè äëÿ ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æè-
ëèùíîãî ôîíäà â ïîëíîì îáúåìå íåçàâèñèìî îò òîãî, âêëàäûâàåòñÿ â ñà-
íèòàðíóþ íîðìó îáùàÿ ïëîùàäü îäíîé èëè íåñêîëüêèõ êâàðòèð (äîìîâ). 
Òî åñòü, åñëè ïëîùàäü çàíèìàåìîé êâàðòèðû (äîìà) ìåíüøå ñàíèòàðíîé 
íîðìû, òî ãðàæäàíèí Óêðàèíû èìååò ïðàâî èñïîëüçîâàòü îñòàòîê æèëèù-
íîãî ÷åêà äëÿ ïðèâàòèçàöèè äðóãîé êâàðòèðû (äîìà) ãîñóäàðñòâåííîãî æè-
ëèùíîãî ôîíäà, íàíèìàòåëåì êîòîðîé îí ÿâëÿåòñÿ, èëè äîëè èìóùåñòâà 
ãîñóäàðñòâåííûõ ïðåäïðèÿòèé, çåìåëüíîãî ôîíäà (ñòàòüÿ 4 Çàêîíà). 

Óêàçàííîå êîððåñïîíäèðóåòñÿ ñ Æèëèùíûì êîäåêñîì Óêðàèíñêîé ÑÑÐ 
(äàëåå — Êîäåêñ). Ñîãëàñíî íîðìàì ñòàòüè 48 Êîäåêñà æèëîå ïîìåùåíèå 
ïðåäîñòàâëÿåòñÿ ãðàæäàíàì â ïðåäåëàõ íîðìû æèëîé ïëîùàäè, íî íå ìå-
íåå ðàçìåðà, îïðåäåëÿåìîãî Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû è Ôåäåðà-
öèåé ïðîôåññèîíàëüíûõ ñîþçîâ Óêðàèíû, ïðè ýòîì ó÷èòûâàåòñÿ æèëàÿ 
ïëîùàäü â æèëîì äîìå (êâàðòèðå), íàõîäÿùàÿñÿ â ÷àñòíîé ñîáñòâåííîñòè 
ãðàæäàí, åñëè èìè íå èñïîëüçîâàíû æèëèùíûå ÷åêè (÷àñòü ïåðâàÿ); ïðè 
ïåðåäà÷å ãðàæäàíàìè æèëüÿ, íàõîäÿùåãîñÿ â èõ ÷àñòíîé ñîáñòâåííîñòè, 
îðãàíó, îñóùåñòâëÿþùåìó óëó÷øåíèå æèëèùíûõ óñëîâèé, îíè èìåþò ïðà-
âî íà ïîëó÷åíèå æèëüÿ â ïðåäåëàõ óñòàíîâëåííîé íîðìû æèëîé ïëîùàäè 
(÷àñòü âòîðàÿ); ãðàæäàíå, ïîëó÷èâøèå æèëüå â ãîñóäàðñòâåííîì ôîíäå íà 
ýòèõ óñëîâèÿõ, èìåþò ïðàâî íà åãî ïðèâàòèçàöèþ â ñîîòâåòñòâèè ñ òðåáî-
âàíèÿìè äåéñòâóþùåãî çàêîíîäàòåëüñòâà (÷àñòü òðåòüÿ).

Ñèñòåìíûé àíàëèç ïðèâåäåííûõ ïîëîæåíèé Çàêîíà è Êîäåêñà äàåò 
îñíîâàíèÿ äëÿ âûâîäà, ÷òî ïðàâî ãðàæäàíèíà Óêðàèíû íà ïðèâàòèçàöèþ 
ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà ñ÷èòàåòñÿ ðåàëèçîâàííûì îäèí ðàç 
â ïîëíîì îáúåìå, åñëè îí ïîëíîñòüþ èñïîëüçîâàë æèëèùíûé ÷åê è â åãî 
ñîáñòâåííîñòü ïåðåäàíà îáùàÿ ïëîùàäü æèëüÿ, íå ïðåâûøàþùàÿ óñòàíîâ-
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ëåííóþ ñàíèòàðíóþ íîðìó è, ñîîòâåòñòâåííî, íîìèíàëüíóþ ñòîèìîñòü 
æèëèùíîãî ÷åêà, íåçàâèñèìî îò òîãî, ñîîòâåòñòâóåò ýòà ïëîùàäü îäíîé 
êâàðòèðå (äîìà) èëè íåñêîëüêèì. 

Óêàçàííîå óñìàòðèâàåòñÿ èç ñîäåðæàíèÿ ïóíêòà 5 ñòàòüè 5 Çàêîíà, 
ñîãëàñíî êîòîðîìó êàæäûé ãðàæäàíèí Óêðàèíû èìååò ïðàâî ïðèâàòè-
çèðîâàòü çàíèìàåìîå èì æèëüå áåçâîçìåçäíî â ïðåäåëàõ íîìèíàëüíîé 
ñòîèìîñòè æèëèùíîãî ÷åêà èëè ñ ÷àñòè÷íîé äîïëàòîé îäèí ðàç. Òî åñòü 
îäíîðàçîâîñòü ïðèâàòèçàöèè æèëüÿ çàêîíîäàòåëü îáóñëîâèë íîìèíàëü-
íîé ñòîèìîñòüþ æèëèùíîãî ÷åêà, à íå êîëè÷åñòâîì êâàðòèð (äîìîâ), ïëî-
ùàäü êîòîðûõ ñîîòâåòñòâóåò ýòîé ñòîèìîñòè è óñòàíîâëåííîé ñàíèòàðíîé 
íîðìå. 

Ñëåäîâàòåëüíî, äëÿ ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîí-
äà æèëèùíûå ÷åêè ñ÷èòàþòñÿ èñïîëüçîâàííûìè ïîëíîñòüþ, åñëè â ñîáñ-
òâåííîñòü íàíèìàòåëÿ è êàæäîãî ÷ëåíà åãî ñåìüè áåçâîçìåçäíî ïåðåäàíî 
èç ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà îáùóþ ïëîùàäü êâàðòèðû (äîìà) 
èç ðàñ÷åòà ñàíèòàðíîé íîðìû 21 êâàäðàòíûé ìåòð íà íàíèìàòåëÿ è êàæ-
äîãî ÷ëåíà åãî ñåìüè è äîïîëíèòåëüíî 10 êâàäðàòíûõ ìåòðîâ íà ñåìüþ. 
Òàê æå æèëèùíûé ÷åê ÿâëÿåòñÿ èñïîëüçîâàííûì â ïîëíîì îáúåìå îäèí 
ðàç, åñëè åãî îñòàòîê ïîñëå áåçâîçìåçäíîé ïðèâàòèçàöèè æèëüÿ, ïëîùàäü 
êîòîðîãî ìåíüøå ñàíèòàðíîé íîðìû, èñïîëüçîâàí äëÿ ïðèîáðåòåíèÿ äîëè 
èìóùåñòâà ãîñóäàðñòâåííûõ ïðåäïðèÿòèé, çåìåëüíîãî ôîíäà (ñòàòüÿ 4, 
ïóíêò 2 ñòàòüè 5 Çàêîíà) èëè âåñü æèëèùíûé ÷åê èñïîëüçîâàí äëÿ ïðèâà-
òèçàöèè äîëè èìóùåñòâà ãîñóäàðñòâåííûõ ïðåäïðèÿòèé, çåìåëüíîãî ôîí-
äà. Òàêèì îáðàçîì òîëüêî ïîëíîå èñïîëüçîâàíèå æèëèùíûõ ÷åêîâ ÿâëÿ-
åòñÿ ôàêòîì ðåàëèçàöèè îäèí ðàç ïðàâà íà áåçâîçìåçäíóþ ïðèâàòèçàöèþ 
æèëüÿ, ïðåäóñìîòðåííîãî ïóíêòîì 5 ñòàòüè 5 Çàêîíà.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 46, 51, 66, 67, 69, 94, 95 Çàêîíà Óêðàèíû «Î Êîí-
ñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèå ïóíêòà 5 ñòàòüè 5 
Çàêîíà Óêðàèíû «Î ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà» 
îò 19 èþíÿ 1992 ãîäà ¹2482-XII, ñîãëàñíî êîòîðîìó êàæäûé ãðàæäàíèí 
Óêðàèíû èìååò ïðàâî ïðèâàòèçèðîâàòü çàíèìàåìîå èì æèëüå áåçâîçìåçä-
íî â ïðåäåëàõ íîìèíàëüíîé ñòîèìîñòè æèëèùíîãî ÷åêà èëè ñ ÷àñòè÷íîé 
äîïëàòîé îäèí ðàç, íåîáõîäèìî ïîíèìàòü êàê òî, ÷òî ïðàâî ãðàæäàí Óêðà-
èíû íà áåçâîçìåçäíóþ ïðèâàòèçàöèþ ãîñóäàðñòâåííîãî æèëèùíîãî ôîí-
äà ñ÷èòàåòñÿ ðåàëèçîâàííûì îäèí ðàç, åñëè:

— ãðàæäàíèí Óêðàèíû ïîëíîñòüþ èñïîëüçîâàë æèëèùíûé ÷åê äëÿ 
ïðèâàòèçàöèè æèëüÿ â ãîñóäàðñòâåííîì æèëèùíîì ôîíäå, è â åãî ñîáñ-
òâåííîñòü áåçâîçìåçäíî ïåðåäàíà â îäíîé èëè íåñêîëüêèõ êâàðòèðàõ (äî-
ìàõ) îáùàÿ ïëîùàäü èç ðàñ÷åòà ñàíèòàðíîé íîðìû 21 êâàäðàòíûé ìåòð îá-
ùåé ïëîùàäè íà íàíèìàòåëÿ è êàæäîãî ÷ëåíà åãî ñåìüè è äîïîëíèòåëüíî 
10 êâàäðàòíûõ ìåòðîâ íà ñåìüþ;

— â ñîáñòâåííîñòü íàíèìàòåëÿ è êàæäîãî ÷ëåíà åãî ñåìüè ïåðåäàíà îá-
ùàÿ ïëîùàäü îäíîé êâàðòèðû (äîìà), êîòîðàÿ ïðåâûøàåò óñòàíîâëåííóþ 
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ñàíèòàðíóþ íîðìó, ñ îïëàòîé ñòîèìîñòè èçáûòî÷íîé îáùåé ïëîùàäè ïðè-
âàòèçèðîâàííîãî æèëüÿ;

— â ñîáñòâåííîñòü íàíèìàòåëÿ è êàæäîãî ÷ëåíà åãî ñåìüè ïåðåäàíà îá-
ùàÿ ïëîùàäü æèëüÿ, ìåíüøàÿ óñòàíîâëåííîé ñàíèòàðíîé íîðìû, à îñòà-
òîê æèëèùíîãî ÷åêà èñïîëüçîâàí äëÿ ïðèâàòèçàöèè äîëè èìóùåñòâà ãîñó-
äàðñòâåííûõ ïðåäïðèÿòèé, çåìåëüíîãî ôîíäà;

— âåñü æèëèùíûé ÷åê èñïîëüçîâàí äëÿ ïðèâàòèçàöèè äîëè èìóùåñòâà 
ãîñóäàðñòâåííûõ ïðåäïðèÿòèé, çåìåëüíîãî ôîíäà.

Ïðèâàòèçàöèÿ îáùåé ïëîùàäè â íåñêîëüêèõ êâàðòèðàõ (äîìàõ) ãîñóäàðñ-
òâåííîãî æèëèùíîãî ôîíäà â ïðåäåëàõ óñòàíîâëåííîé ñàíèòàðíîé íîðìû è 
íîìèíàëüíîé ñòîèìîñòè æèëèùíîãî ÷åêà íå ÿâëÿåòñÿ ïîâòîðíîé.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.15-rp/2010 
dated June 10, 2010 in the case upon the constitutional petition of citizen Hanna 
Ivanivna Vlasova concerning official interpretation of the provision of Article 5.5 of the 
Law «On Privatisation of State Housing Fund» (case on free of charge privatisation 
of housing)

Ukraine is a social, law-based state in which the human being, his or her life 
and health, honour and dignity, inviolability and security are recognised as the 
highest social value; human rights and freedoms and their guarantees determine 
the essence and orientation of the activity of the State in the social sphere 
(Articles 1, 3 of the Constitution). 

The right to housing is one of the constitutional rights of citizens. The 
guarantees for execution of this right are the obligation of the State to create 
conditions that enable every citizen to build, to purchase as property or to rent 
housing; and provision according to the law by the State or local self-government 
with housing free of charge or at an affordable price (Articles 47.1, 47.2 of the 
Fundamental Law). 

Rights and freedoms of human being are also stipulated in the international 
acts which are part of the national legislation if they are agreed to be binding by the 
Verkhovna Rada of Ukraine (Article 9.1). The Universal Declaration of Human 
Rights of 1948 envisages the right of every human being for such a living standard 
which is necessary for maintenance of his own and his family’s health and well-
being. The Declaration defines that housing, in particular, provides necessary 
living standard (Article 25.1). The same provision is found in Article 11.1 of 
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the International Covenant on Economic, Social and Cultural Rights of 1966 
which was ratified by the Decree of the Presidium of the Verkhovna Rada of the 
Ukrainian Soviet Socialistic Republic No.2148-VIII dated October 19, 1973. 
This document, among others, stipulates the obligation of States — Parties to 
the Covenant to take necessary measures in order to ensure the implementation 
of this right.

Thus, the right of a human being to housing is generally recognised. Pursuant 
to the Constitution this right as well as other constitutional rights is inalienable, 
inviolable and equal for all without any restrictions based on race, colour of skin, 
political, religious and other beliefs, sex, ethnic and social origin, property status, 
place of residence, linguistic or other characteristics (Articles 24.1, 24.2). It shall 
not be abolished and restricted except in cases envisaged by the Constitution 
(Articles 22.2, 64.1 of the Fundamental Law). 

One of the fundamentals of the legal system is recognition and functioning 
of the principle of the rule of law. The Constitutional Court in its Decision 
No.15-rp/2004 dated November 2, 2004 specified that the rule of law requires 
that the state should implement it in law-making and law enforcement activities, 
in particular in laws which by their essence shall be permeated first of all with 
the ideas of social justice, freedom, equality etc. (paragraph 2 of item 4.1 of the 
motivation part). 

According to Article 8.2 of the Fundamental Law laws and other normative 
legal acts shall be adopted on the basis of the Constitution and shall conform to it.

The Law «On Privatisation of State Housing Fund» (hereinafter referred to 
as «the Law») defines legal grounds for privatisation of housing as one of the 
means of getting it in ownership. The purpose of state housing fund privatisation 
is creation of conditions for exercise of citizens` right to free choice of means 
for satisfaction of housing needs and involvement of citizens to participation in 
maintenance and preservation of the existing housing and formation of market 
relations (preamble of the Law).

According to the Law privatisation of the state-owned housing fund is 
exercised by way of its alienation for the benefit of citizens of Ukraine by means 
of free of charge transfer to them of apartments (houses), rooms in residential 
hostels on the basis of the sanitary norm which envisages 21 square meters of 
total floor space for tenant and every member of his or her family and additional 
10 square meters for a family, as well as the sale of redundant total floor space of 
apartments (houses) to citizens of Ukraine who live there or who are on a list of 
people in need of improvement of their living conditions (Articles 1.1, 3.1).

Establishment of the mentioned sanitary norm for free of charge privatisation 
of accommodation is a legislative guarantee of the State to provide fare transfer 
of the state-owned housing fund to citizens of Ukraine on equal conditions and 
in equal proportion. 

After the Constitution entered into force the mentioned norm of the Law 
directly implements the constitutional requirement concerning equality of 
citizens before the law, does not allow discrimination of citizens depending on 
floor space of accommodation which they occupied in state-owned housing fund 
at the moment of privatisation, provides for the constitutional guarantee to realise 
the right to housing by means of getting it in ownership (Articles 24.1, 47.1 of the 
Fundamental Law). 
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According to the Law privatisation of the state-owned housing fund is 
exercised by means of use of privatisation housing checks by all of the citizens of 
Ukraine. Citizens are entitled with the right to change the designated purpose of 
these checks, so they can be used as well for privatisation of a part of property of 
state enterprises, land fund (Article 4.1.1 of the Law). 

The mentioned provision of the Law gives grounds for conclusion that 
privatisation of the state-owned housing fund is not an obligation of citizens of 
Ukraine, but their right which shall be realised at their own discretion on the 
conditions, in order and in the manner envisaged by law.

In compliance with Article 5 of the Law the condition of free transfer of 
apartment (house) which is a subject of privatisation to a tenant and members 
of his or her family is conformity of total floor space of apartment (house) to the 
norm, stipulated by paragraph 2 of Article 3.1 of the Law (Article 5.1.1); if total 
floor space is less than the space which the family of a tenant has a right to get 
free of charge, a tenant and members of his or her family are granted with housing 
checks the amount of which is defined on the basis of the missing space and relevant 
cost of one square meter (Article 5.2); if total floor space of apartment (house) 
exceeds the space which the family of a tenant has a right to get free of charge, 
a tenant makes additional payment with securities received for privatisation of 
state enterprises or land, and if there is no any — then a tenants pays money 
(Article 5.3). Thus, free of charge privatisation of the state-owned housing fund 
is conditioned by total floor space of apartment (housing) in which a tenant and 
members of his or her family permanently live and sanitary norm of total floor 
space which is a subject of privatisation and is not limited with the number of 
apartments (houses) of the state-owned housing fund the space of which meets 
the mentioned sanitary norm. Thereby citizens of Ukraine have a right to fully 
use housing checks for privatisation of the state-owned housing fund regardless of 
whether total floor space of one or several apartments (houses) meets the sanitary 
norm. In other words, if space of the occupied apartment (house) is less of the 
sanitary norm, then citizen of Ukraine has a right to use the remainder of housing 
check for privatisation of other apartment (house) of the state-owned housing 
fund which he rents or part of property of state enterprises, land fund (Article 4 
of the Law).

The right of citizen of Ukraine to privatisation of state-owned housing fund 
is considered to be realised once in full scope if he or she has completely used a 
housing check and total space of housing which does not exceed the established 
sanitary norm was transferred to his or her property and accordingly nominal 
value of housing check irrespective of whether this space corresponds to one or 
several apartments (houses).

Thus, housing checks for privatisation of the state-owned housing fund are 
considered to be fully used if the total floor space of apartment (house) on the 
basis of the sanitary norm 21 square meters for a tenant and every member of his 
or her family and additionally 10 square meters for the family was transferred free 
of charge to property of a tenant and every member of his or her family. In exactly 
the same way a housing check is fully used once if its remainder after free of 
charge privatisation of accommodation the total floor space of which is less than 
the sanitary norm is used for purchase of part of property of state enterprises, 
land fund (Articles 4, 5.2 of the Law) or the whole housing check is used for 
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privatisation of part of property of state enterprises, land fund. Thereby only full 
use of housing checks is a fact of one time realisation of the right to free of charge 
privatisation of housing which is envisaged by Article 5.5 of the Law.

Thus, the Constitutional Court of Ukraine held that within the aspect of the 
constitutional petition the provision of Article 5.5 of the Law «On Privatisation of 
State Housing Fund» No.2482-XII dated June 19, 1992, according to which every 
citizen of Ukraine has a right to privatise once free of charge the housing he or she 
occupies within the nominal value of a housing check or with partial additional 
payment, should be understand in such a way that the right of citizens of Ukraine 
to free of charge privatisation of state-owned housing fund is considered to be 
realised once if:

— a citizen of Ukraine has fully used a housing check for privatisation of 
accommodation in the state-owned housing fund and it total floor space on the 
basis of the sanitary norm 21 square meters of total floor space for a tenant and 
every member of his or her family and additionally 10 square meters for the family 
is transferred free of charge to his or her ownership in one or several apartments 
(houses);

— total floor space of one apartment (house) which exceeds established 
sanitary norm with payment of cost for the exceeding floor space of the privatised 
accommodation is transferred to the ownership of a tenant and every member of 
his or her family;

— total floor space which is less than established sanitary norm, and remainder 
of a housing check is used for privatisation of part of property of state enterprises, 
land fund is transferred to the ownership of a tenant and every member of his or 
her family;

— the whole housing check was used to privatise a part of property of state 
enterprises, land fund.

Privatisation of total floor space in several apartments (houses) of the state-
owned housing fund within the limits of established sanitary norm and the 
nominal value of a housing check is not considered to be repeated.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 58 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

ïîëîæåíü ïóíêò³â 3, 4, 5, 6 ñòàòò³ 9, ïóíêò³â 3, 4, 5 ñòàòò³ 10, ï³äïóíêòó «ã» 
ïóíêòó 1 ñòàòò³ 24, ïóíêòó 3 ñòàòò³ 26 Çàêîíó Óêðà¿íè

«Ïðî îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ», 
ïóíêòó 10 ñòàòò³ 14, ñòàòò³ 331 Çàêîíó Óêðà¿íè

«Ïðî êîì³òåòè Âåðõîâíî¿ Ðàäè Óêðà¿íè» 

м.  К и ї в Ñïðàâà ¹1-36/2010
10 червня 2010 року 
№16-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à — äîïîâ³äà÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåî-
í³äîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, 
Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà 
Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Í³ê³ò³íà Þð³ÿ ²âàíîâè÷à, 
Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à, 

çà ó÷àñòþ ïðåäñòàâíèêà ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ Âåð-
íèäóáîâà ²âàíà Âàñèëüîâè÷à, Ïîñò³éíîãî ïðåäñòàâíèêà Âåðõîâíî¿ Ðàäè 
Óêðà¿íè ó Êîíñòèòóö³éíîìó Ñóä³ Óêðà¿íè Ñåë³âàíîâà Àíàòîë³ÿ Îëåêñàí-
äðîâè÷à, Ïîñò³éíîãî ïðåäñòàâíèêà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ó Êîíñòè-
òóö³éíîìó Ñóä³ Óêðà¿íè Í³ì÷åíêà Âàñèëÿ ²âàíîâè÷à 

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 58 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà-
¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ïóíêò³â 3, 4, 5, 6 ñòàòò³ 9, ïóíêò³â 3, 4, 5 
ñòàòò³ 10, ï³äïóíêòó «ã» ïóíêòó 1 ñòàòò³ 24, ïóíêòó 3 ñòàòò³ 26 Çàêîíó Óêðà¿-
íè «Ïðî îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áîðîòüáè ç îðãàí³çîâàíîþ çëî-
÷èíí³ñòþ», ïóíêòó 10 ñòàòò³ 14, ñòàòò³ 331 Çàêîíó Óêðà¿íè «Ïðî êîì³òåòè 
Âåðõîâ íî¿ Ðàäè Óêðà¿íè».

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ 58 íàðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
ñòèòóö³éíå ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü îêðåìèõ ïîëîæåíü çàêîí³â 
Óêðà¿íè.
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Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Áàóë³íà Þ.Â., ïîÿñíåííÿ Âåðíèäóáî-
âà ².Â., Ñåë³âàíîâà À.Î., Í³ì÷åíêà Â.². òà äîñë³äèâøè ìàòåð³àëè ñïðàâè, 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 58 íàðîäíèõ äåïóòàò³â 
Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì 
âèð³øèòè ïèòàííÿ ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòè-
òóö³éíîñò³) ïîëîæåíü ïóíêò³â 3, 4, 5, 6 ñòàòò³ 9, ïóíêò³â 3, 4, 5 ñòàòò³ 10, 
ï³äïóíêòó «ã» ïóíêòó 1 ñòàòò³ 24, ïóíêòó 3 ñòàòò³ 26 Çàêîíó Óêðà¿íè «Ïðî 
îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ» 
â³ä 30 ÷åðâíÿ 1993 ðîêó ¹3341-XII (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
1993 ð., ¹35, ñò.358) ç íàñòóïíèìè çì³íàìè (äàë³ — Çàêîí) ó ÷àñòèí³ âè-
çíà÷åííÿ ïîâíîâàæåíü Êîì³òåòó Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü áîðîòü-
áè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ, ïóíêòó 10 ñòàòò³ 14, ñòàò-
ò³ 331 Çàêîíó Óêðà¿íè «Ïðî êîì³òåòè Âåðõîâíî¿ Ðàäè Óêðà¿íè» â³ä 4 êâ³òíÿ 
1995 ðîêó ¹116/95-ÂÐ (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 1995 ð., ¹19, 
ñò.134) ç íàñòóïíèìè çì³íàìè (äàë³ — Çàêîí ïðî êîì³òåòè). 

Îñêàðæåíèìè ïîëîæåííÿìè Çàêîíó Êîì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè 
ç ïèòàíü áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ íàä³ëåíî, 
çîêðåìà, ïîâíîâàæåííÿìè: äàâàòè çãîäó íà ñòâîðåííÿ ³ ë³êâ³äàö³þ ñïåö³-
àëüíèõ ï³äðîçä³ë³â ïî áîðîòüá³ ç êîðóïö³ºþ ³ îðãàí³çîâàíîþ çëî÷èíí³ñòþ 
îðãàí³â Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, îðãàí³â Äåðæàâíî¿ ïîäàò-
êîâî¿ àäì³í³ñòðàö³¿ Óêðà¿íè, Ñëóæáè áåçïåêè Óêðà¿íè, Â³éñüêîâî¿ ñëóæáè 
ïðàâîïîðÿäêó ó Çáðîéíèõ Ñèëàõ Óêðà¿íè, îðãàí³â ïðîêóðàòóðè Óêðà¿íè òà 
³íøèõ îðãàí³â ³ ï³äðîçä³ë³â, ñòâîðåíèõ äëÿ áîðîòüáè ç êîðóïö³ºþ òà îðãà-
í³çîâàíîþ çëî÷èíí³ñòþ, à òàêîæ ïðèçíà÷åííÿ íà ïîñàäè òà çâ³ëüíåííÿ ç 
ïîñàä êåð³âíèê³â ñïåö³àëüíèõ ï³äðîçä³ë³â òà îðãàí³â ïðîêóðàòóðè ç íàãëÿäó 
çà âèêîíàííÿì çàêîí³â ñïåö³àëüíèìè ï³äðîçä³ëàìè ïî áîðîòüá³ ç êîðóï-
ö³ºþ òà îðãàí³çîâàíîþ çëî÷èíí³ñòþ; ïîãîäæóâàòè ïðèçíà÷åííÿ íà ïîñà-
äè òà çâ³ëüíåííÿ ç ïîñàä íà÷àëüíèêà Ãîëîâíîãî óïðàâë³ííÿ ïî áîðîòüá³ ç 
îðãàí³çîâàíîþ çëî÷èíí³ñòþ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, éîãî 
çàñòóïíèê³â, íà÷àëüíèê³â óïðàâë³íü öüîãî Ãîëîâíîãî óïðàâë³ííÿ, íà÷àëü-
íèê³â óïðàâë³íü ïî áîðîòüá³ ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ â Àâòîíîìí³é 
Ðåñïóáë³ö³ Êðèì, îáëàñòÿõ, ì³ñòàõ Êèºâ³ òà Ñåâàñòîïîë³, íà÷àëüíèêà Ãî-
ëîâíîãî óïðàâë³ííÿ ïî áîðîòüá³ ç êîðóïö³ºþ òà îðãàí³çîâàíîþ çëî÷èíí³ñ-
òþ Öåíòðàëüíîãî óïðàâë³ííÿ Ñëóæáè áåçïåêè Óêðà¿íè, éîãî çàñòóïíèê³â 
òà íà÷àëüíèê³â óïðàâë³íü, ùî âõîäÿòü äî ñêëàäó öüîãî Ãîëîâíîãî óïðàâë³í-
íÿ, íà÷àëüíèê³â ñïåö³àëüíèõ ï³äðîçä³ë³â ïî áîðîòüá³ ç êîðóïö³ºþ òà îðãà-
í³çîâàíîþ çëî÷èíí³ñòþ â Àâòîíîìí³é Ðåñïóáë³ö³ Êðèì, îáëàñòÿõ, ì³ñòàõ 
Êèºâ³ òà Ñåâàñòîïîë³, íà÷àëüíèêà óïðàâë³ííÿ ïî íàãëÿäó çà âèêîíàííÿì 
çàêîí³â ñïåö³àëüíèìè ï³äðîçä³ëàìè ïî áîðîòüá³ ç îðãàí³çîâàíîþ çëî÷èí-
í³ñòþ Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè, íà÷àëüíèê³â â³ää³ë³â öüîãî óïðàâ-
ë³ííÿ, íà÷àëüíèê³â â³äïîâ³äíèõ â³ää³ë³â îðãàí³â ïðîêóðàòóðè â Àâòîíîìí³é 
Ðåñïóáë³ö³ Êðèì, îáëàñòÿõ, ì³ñòàõ Êèºâ³ òà Ñåâàñòîïîë³.

Îñïîðþâàíèìè ïîëîæåííÿìè Çàêîíó ïðî êîì³òåòè áóëî íàäàíî êî-
ì³òåòàì Âåðõîâíî¿ Ðàäè Óêðà¿íè (äàë³ — êîì³òåòè) ïîâíîâàæåííÿ ç ïîãî-
äæåííÿ ïèòàíü, ïðîâåäåííÿ êîíñóëüòàö³é ùîäî ïðèçíà÷åííÿ íà ïîñàäè òà 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

278

çâ³ëüíåííÿ ç ïîñàä êåð³âíèê³â â³äïîâ³äíèõ äåðæàâíèõ îðãàí³â, ñòâîðåííÿ ³ 
ë³êâ³äàö³¿ ñïåö³àëüíèõ äåðæàâíèõ îðãàí³â, â³äíåñåíèõ äî ïðåäìåò³â â³äàí-
íÿ êîì³òåò³â, òà çä³éñíåííÿ ³íøèõ ïîãîäæåíü ³ êîíñóëüòàö³é ó âèïàäêàõ, 
ïåðåäáà÷åíèõ çàêîíîì, à òàêîæ âñòàíîâëåíî, ùî ïðîöåäóðà òàêîãî ïîãî-
äæåííÿ ³ êîíñóëüòàö³é âèçíà÷àºòüñÿ ñï³ëüíèì ð³øåííÿì êîì³òåò³â ³ â³äïî-
â³äíîãî äåðæàâíîãî îðãàíó.

Àâòîðè êëîïîòàííÿ ââàæàþòü, ùî êîì³òåòè ìàþòü ïðàâî ïðèéìàòè 
ð³øåííÿ âèêëþ÷íî ðåêîìåíäàö³éíîãî õàðàêòåðó. Íàäàííÿ ¿ì ïîëîæåííÿ-
ìè çàêîí³â, êîíñòèòóö³éí³ñòü ÿêèõ îñïîðþºòüñÿ, ïîâíîâàæåíü ïðèéìàòè 
äåðæàâíî-âëàäí³ ð³øåííÿ ôàêòè÷íî ïåðåòâîðþº êîì³òåòè íà îêðåì³ ñà-
ìîñò³éí³ îðãàíè äåðæàâíî¿ âëàäè. Êð³ì òîãî, öå äîçâîëÿº Âåðõîâí³é Ðàä³ 
Óêðà¿íè íàä³ëÿòè ïàðëàìåíòñüê³ îðãàíè ôóíêö³ÿìè, çîêðåìà êîíòðîëüíî-
ãî õàðàêòåðó, ÿêèõ çà Îñíîâíèì Çàêîíîì Óêðà¿íè âîíà íå ìàº â ö³ëîìó. Íà-
âåäåíå, íà äóìêó íàðîäíèõ äåïóòàò³â Óêðà¿íè, ïîðóøóº ïðèïèñè ÷àñòèíè 
äðóãî¿ ñòàòò³ 6, ÷àñòèíè äðóãî¿ ñòàòò³ 8, ÷àñòèíè äðóãî¿ ñòàòò³ 19, ñòàòò³ 75, 
ïóíêòó 22 ÷àñòèíè ïåðøî¿ òà ÷àñòèíè äðóãî¿ ñòàòò³ 85, ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 89 Êîíñòèòóö³¿ Óêðà¿íè. 

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâè-
ëè Ïðåçèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ïðåì’ºð-ì³í³ñòð 
Óêðà¿íè, Êîì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü áîðîòüáè ç îðãàí³çîâà-
íîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ, Êîì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü 
Ðåãëàìåíòó, äåïóòàòñüêî¿ åòèêè òà çàáåçïå÷åííÿ ä³ÿëüíîñò³ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè, Êîì³òåò Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü çàêîíîäàâ÷îãî çàáåçïå-
÷åííÿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³, Ãåíåðàëüíà ïðîêóðàòóðà Óêðà¿íè, Ñëóæ-
áà áåçïåêè Óêðà¿íè, íàóêîâö³ Íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè 
³ìåí³ ßðîñëàâà Ìóäðîãî.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîñòàâëåí³ ó êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

3.1. Â³äïîâ³äíî äî Îñíîâíîãî Çàêîíó Óêðà¿íè äåðæàâíà âëàäà â Óêðà¿-
í³ çä³éñíþºòüñÿ íà çàñàäàõ ¿¿ ïîä³ëó íà çàêîíîäàâ÷ó, âèêîíàâ÷ó òà ñóäîâó; 
îðãàíè äåðæàâíî¿ âëàäè çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâ-
íîâàæåíü òà ó ñïîñ³á, ùî ïåðåäáà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè 
(ñòàòòÿ 6, ÷àñòèíà äðóãà ñòàòò³ 19). 

ªäèíèì îðãàíîì çàêîíîäàâ÷î¿ âëàäè â Óêðà¿í³ º ïàðëàìåíò — Âåðõîâíà 
Ðàäà Óêðà¿íè (ñòàòòÿ 75 Êîíñòèòóö³¿ Óêðà¿íè).

Îäíèì ç ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè º çä³éñíåííÿ ïàðëà-
ìåíòñüêîãî êîíòðîëþ ó ìåæàõ, âèçíà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè òà çà-
êîíîì (ïóíêò 33 ÷àñòèíè ïåðøî¿ ñòàòò³ 85 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Çà Êîíñòèòóö³ºþ Óêðà¿íè ïàðëàìåíòñüêèé êîíòðîëü âêëþ÷àº êîíò-
ðîëü çà âèêîíàííÿì Äåðæàâíîãî áþäæåòó Óêðà¿íè (ïóíêò 4 ÷àñòèíè ïåð-
øî¿ ñòàòò³ 85), çà ä³ÿëüí³ñòþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè (ïóíêò 13 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 85), çà âèêîðèñòàííÿì ïîçèê, îäåðæàíèõ Óêðà¿íîþ â³ä ³íî-
çåìíèõ äåðæàâ, áàíê³â ³ ì³æíàðîäíèõ ô³íàíñîâèõ îðãàí³çàö³é, ùî íå ïå-
ðåäáà÷åí³ Äåðæàâíèì áþäæåòîì Óêðà¿íè (ïóíêò 14 ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 85), òà íàäàííÿ ïàðëàìåíòîì çãîäè íà ïðèçíà÷åííÿ ³ çâ³ëüíåííÿ ç ïîñàä 
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îñ³á ó âèïàäêàõ, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè (àáçàöè ÷åòâåðòèé, 
ï’ÿòèé ïóíêòó 8 ìîòèâóâàëüíî¿ ÷àñòèíè Âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè â³ä 14 áåðåçíÿ 2001 ðîêó ¹1-â/2001 ó ñïðàâ³ ïðî âíåñåííÿ çì³í äî 
ñòàòåé 84, 85 òà ³íøèõ Êîíñòèòóö³¿ Óêðà¿íè).

Âåðõîâíà Ðàäà Óêðà¿íè äëÿ çä³éñíåííÿ çàêîíîïðîåêòíî¿ ðîáîòè, ï³ä-
ãîòîâêè ³ ïîïåðåäíüîãî ðîçãëÿäó ïèòàíü, â³äíåñåíèõ äî ¿¿ ïîâíîâàæåíü, âè-
êîíàííÿ êîíòðîëüíèõ ôóíêö³é â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè ñòâîðþº 
ç ÷èñëà íàðîäíèõ äåïóòàò³â Óêðà¿íè êîì³òåòè òà îáèðàº ãîë³â, ïåðøèõ çà-
ñòóïíèê³â, çàñòóïíèê³â ãîë³â òà ñåêðåòàð³â êîì³òåò³â (÷àñòèíà ïåðøà ñòàò-
ò³ 89 Êîíñòèòóö³¿ Óêðà¿íè). Êîì³òåòè º îðãàíàìè Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
ÿê³ â³äïîâ³äàëüí³ ïåðåä íåþ ³ ï³äçâ³òí³ ¿é.

Çà ñâî¿ì êîíñòèòóö³éíèì ñòàòóñîì êîì³òåòè º îðãàíàìè, ÿê³ çàáåçïå÷ó-
þòü çä³éñíåííÿ ïàðëàìåíòîì éîãî ïîâíîâàæåíü. Îòæå, ä³ÿëüí³ñòü êîì³òå-
ò³â ïîâ’ÿçàíà ç âèð³øåííÿì ïèòàíü, â³äíåñåíèõ äî ïîâíîâàæåíü Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè (àáçàö ïåðøèé ï³äïóíêòó 4.2 ïóíêòó 4 ìîòèâóâàëüíî¿ 
÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 5 áåðåçíÿ 2003 ðîêó 
¹5-ðï/2003 ó ñïðàâ³ ïðî çâåðíåííÿ íàðîäíèõ äåïóòàò³â Óêðà¿íè äî Íàö³î-
íàëüíîãî áàíêó Óêðà¿íè).

Êîì³òåòè çã³äíî ç ïóíêòîì 4 ñòàòò³ 13 Çàêîíó ïðî êîì³òåòè ìàþòü ïðàâî 
îáãîâîðþâàòè â³äïîâ³äíî äî ïðåäìåò³â ¿õ â³äàííÿ êàíäèäàòóðè ïîñàäîâèõ 
îñ³á, ÿêèõ çà Êîíñòèòóö³ºþ Óêðà¿íè Âåðõîâíà Ðàäà Óêðà¿íè îáèðàº ³ ïðè-
çíà÷àº àáî íàäàº çãîäó íà ïðèçíà÷åííÿ, òà ãîòóâàòè äî ðîçãëÿäó âèñíîâêè 
ùîäî öèõ êàíäèäàòóð.

Îñíîâíèé Çàêîí Óêðà¿íè íå íàä³ëÿº êîì³òåòè ñàìîñò³éíèìè êîíòðîëü-
íèìè ïîâíîâàæåííÿìè, âîíè ìîæóòü ëèøå ñïðèÿòè Âåðõîâí³é Ðàä³ Óêðà-
¿íè ó çä³éñíåíí³ ïîâíîâàæåíü ùîäî ïàðëàìåíòñüêîãî êîíòðîëþ, âèêîíó-
þ÷è ïåâí³ ä³¿ äîïîì³æíîãî (³íôîðìàö³éíîãî, åêñïåðòíîãî, àíàë³òè÷íîãî 
òîùî) õàðàêòåðó. Íàâåäåíå óçãîäæóºòüñÿ ç ïðàâîâîþ ïîçèö³ºþ Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè, çà ÿêîþ êîì³òåòè íå º ñàìîñò³éíèìè ñóá’ºêòàìè 
ïàðëàìåíòñüêîãî êîíòðîëþ. Âîíè áåðóòü ó÷àñòü ó éîãî çä³éñíåíí³ ëèøå íà 
ñòàä³¿ ï³äãîòîâêè òà ïîïåðåäíüîãî ðîçãëÿäó ïèòàíü, â³äíåñåíèõ äî ñôåðè 
ïàðëàìåíòñüêîãî êîíòðîëþ Âåðõîâíî¿ Ðàäè Óêðà¿íè (àáçàö ñüîìèé ïóíê-
òó 8 ìîòèâóâàëüíî¿ ÷àñòèíè Âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 
14 áåðåçíÿ 2001 ðîêó ¹1-â/2001).

3.2. Îñíîâíèì Çàêîíîì Óêðà¿íè ïåðåäáà÷åíî, ùî îðãàí³çàö³ÿ òà ä³ÿëü-
í³ñòü îðãàí³â âèêîíàâ÷î¿ âëàäè, ïðîêóðàòóðè, îðãàí³â ä³çíàííÿ ³ ñë³äñòâà 
âèçíà÷àþòüñÿ ó ôîðì³ çàêîíó (ïóíêòè 12, 14 ÷àñòèíè ïåðøî¿ ñòàòò³ 92). 
Êð³ì òîãî, äî ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè íàëåæèòü, çîêðåìà, çà-
òâåðäæåííÿ çàãàëüíî¿ ñòðóêòóðè Çáðîéíèõ Ñèë Óêðà¿íè, Ñëóæáè áåçïåêè 
Óêðà¿íè, à òàêîæ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè (ïóíêò 22 ÷àñòè-
íè ïåðøî¿ ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿íè).

Âêàçàí³ êîíñòèòóö³éí³ ïðèïèñè ðåàë³çîâàí³ ïàðëàìåíòîì ó çàêîíàõ 
Óêðà¿íè «Ïðî äåðæàâíó ïîäàòêîâó ñëóæáó â Óêðà¿í³», «Ïðî ïðîêóðàòóðó», 
«Ïðî îáîðîíó Óêðà¿íè», «Ïðî Ñëóæáó áåçïåêè Óêðà¿íè», «Ïðî çàãàëüíó 
ñòðóêòóðó ³ ÷èñåëüí³ñòü Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè», «Ïðî 
Â³éñüêîâó ñëóæáó ïðàâîïîðÿäêó ó Çáðîéíèõ Ñèëàõ Óêðà¿íè», «Ïðî çàãàëü-
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íó ñòðóêòóðó ³ ÷èñåëüí³ñòü Ñëóæáè áåçïåêè Óêðà¿íè», «Ïðî Êàá³íåò Ì³í³-
ñòð³â Óêðà¿íè» òà ³íøèõ.

Ó Êîíñòèòóö³¿ Óêðà¿íè ïåðåäáà÷åíî, ùî Âåðõîâíà Ðàäà Óêðà¿íè ìîæå 
çä³éñíþâàòè ïîâíîâàæåííÿ ç êàäðîâèõ ïèòàíü øëÿõîì áåçïîñåðåäíüîãî 
ïðèçíà÷åííÿ (îáðàííÿ) íà ïîñàäó, çâ³ëüíåííÿ ç ïîñàäè ïåâíèõ ïîñàäîâèõ 
îñ³á — Ãîëîâè òà ³íøèõ ÷ëåí³â Ðàõóíêîâî¿ ïàëàòè, Óïîâíîâàæåíîãî Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè, Ãîëîâè Íàö³îíàëüíîãî áàíêó Óêðà¿íè çà 
ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè (ïóíêòè 16, 17, 18 ÷àñòèíè ïåðøî¿ ñòàòò³ 85) 
òîùî, àáî øëÿõîì íàäàííÿ çãîäè ³íøîìó îðãàíó íà ïåâí³ êàäðîâ³ ïðèçíà-
÷åííÿ ÷è çâ³ëüíåííÿ, çîêðåìà Ïðåçèäåíòîâ³ Óêðà¿íè ùîäî êàíäèäàòóðè íà 
ïîñàäó Ãåíåðàëüíîãî ïðîêóðîðà Óêðà¿íè (ïóíêò 25 ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 85, ÷àñòèíà ïåðøà ñòàòò³ 122).

Îñê³ëüêè ïîâíîâàæåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè âèçíà÷àþòüñÿ âè-
êëþ÷íî Îñíîâíèì Çàêîíîì Óêðà¿íè, íàÿâí³ñòü öèõ êîíñòèòóö³éíèõ ïðè-
ïèñ³â äàº ï³äñòàâè äëÿ âèñíîâêó ïðî íåìîæëèâ³ñòü íàä³ëåííÿ ïàðëàìåíòó 
òà éîãî îðãàí³â ïîâíîâàæåííÿìè íàäàâàòè çãîäó ³íøèì îðãàíàì äåðæàâíî¿ 
âëàäè íà êàäðîâ³ ð³øåííÿ, íå ïåðåäáà÷åí³ â Êîíñòèòóö³¿ Óêðà¿íè.

Íàâåäåíå óçãîäæóºòüñÿ ç ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè, âèêëàäåíîþ â ï³äïóíêò³ 3.2 ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³-
øåííÿ â³ä 27 òðàâíÿ 2009 ðîêó ¹12-ðï/2009, â³äïîâ³äíî äî ÿêî¿ àíàë³ç êîí-
ñòèòóö³éíèõ ïîëîæåíü, ÿê³ âðåãóëüîâóþòü ïèòàííÿ ä³ÿëüíîñò³ êîì³òåò³â, 
ñâ³ä÷èòü ïðî â³äñóòí³ñòü ó íèõ ïîâíîâàæåííÿ ïîãîäæóâàòè ïðèçíà÷åííÿ íà 
ïîñàäè ³ çâ³ëüíåííÿ ç íèõ ïîñàäîâèõ îñ³á, à òàêîæ íàäàâàòè çãîäó íà ñòâî-
ðåííÿ ³ ë³êâ³äàö³þ ñïåö³àëüíèõ ï³äðîçä³ë³â (àáçàö ÷åòâåðòèé); çà Êîíñòèòó-
ö³ºþ Óêðà¿íè äî â³äàííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè íå íàëåæèòü âèð³øåííÿ 
ïèòàíü ùîäî ïðèçíà÷åííÿ íà ïîñàäè ³ çâ³ëüíåííÿ ç ïîñàä êåð³âíèê³â ï³ä-
ðîçä³ë³â ïðàâîîõîðîííèõ îðãàí³â, â³äïîâ³äàëüíèõ çà áîðîòüáó ç îðãàí³çî-
âàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ; ôóíêö³ÿ ïàðëàìåíòñüêîãî êîì³òåòó ùîäî 
ïîãîäæåííÿ ïðèçíà÷åííÿ íà ïîñàäè ³ çâ³ëüíåííÿ ç ïîñàä êåð³âíèê³â öèõ 
ï³äðîçä³ë³â âèõîäèòü çà ìåæ³ ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè (àáçàö 
ñüîìèé); ïîâíîâàæåííÿ ñòîñîâíî çàòâåðäæåííÿ ñòðóêòóðè ïðàâîîõîðîí-
íèõ îðãàí³â (ñòâîðåííÿ òà ë³êâ³äàö³ÿ îêðåìèõ ï³äðîçä³ë³â) çä³éñíþº çã³ä-
íî ç Êîíñòèòóö³ºþ Óêðà¿íè áåçïîñåðåäíüî Âåðõîâíà Ðàäà Óêðà¿íè (àáçàö 
âîñüìèé).

3.3. Îö³íþþ÷è îñêàðæåí³ ñóá’ºêòîì ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ 
ïîëîæåííÿ Çàêîíó, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî âîíè 
çà ñâî¿ì çì³ñòîì â³äòâîðþþòü çàêîíîäàâ÷³ ïîëîæåííÿ, ÿê³ âèçíàí³ Ð³øåí-
íÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 27 òðàâíÿ 2009 ðîêó ¹12-ðï/2009 
íåêîíñòèòóö³éíèìè.

Â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ñòàòò³ 150 Êîíñòèòóö³¿ Óêðà¿íè ð³øåííÿ òà 
âèñíîâêè Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îñòàòî÷íèìè ³ îáîâ’ÿçêîâèìè 
äî âèêîíàííÿ. Îáîâ’ÿçîê âèêîíàííÿ ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè º âèìîãîþ Êîíñòèòóö³¿ Óêðà¿íè, ÿêà ìàº íàéâèùó þðèäè÷íó ñèëó 
ùîäî âñ³õ ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â (ïóíêòè 3, 4 ìîòèâóâàëüíî¿ 
÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 14 ãðóäíÿ 2000 ðîêó 
¹15-ðï/2000 ó ñïðàâ³ ïðî ïîðÿäîê âèêîíàííÿ ð³øåíü Êîíñòèòóö³éíîãî 
Ñóäó Óêðà¿íè). 
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Öå âèêëþ÷àº ìîæëèâ³ñòü îðãàíó äåðæàâíî¿ âëàäè, ó òîìó ÷èñë³ ïàðëà-
ìåíòó, îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâèõ îñ³á â³äòâîðþâàòè 
ïîëîæåííÿ ïðàâîâèõ àêò³â, âèçíàíèõ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè íå-
êîíñòèòóö³éíèìè, êð³ì âèïàäê³â, êîëè ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿íè, 
÷åðåç íåâ³äïîâ³äí³ñòü ÿêèì ïåâíèé àêò (éîãî îêðåì³ ïîëîæåííÿ) áóëî âè-
çíàíî íåêîíñòèòóö³éíèì, ó ïîäàëüøîìó çì³íåí³ â ïîðÿäêó, ïåðåäáà÷åíîìó 
ðîçä³ëîì XIII Îñíîâíîãî Çàêîíó Óêðà¿íè. 

Îòæå, º ï³äñòàâè âèçíàòè îñêàðæåí³ ïîëîæåííÿ çàêîí³â Óêðà¿íè òà-
êèìè, ùî íå â³äïîâ³äàþòü ÷àñòèí³ äðóã³é ñòàòò³ 6, ÷àñòèí³ äðóã³é ñòàòò³ 19, 
ïóíêòàì 3, 33 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ÷àñòèí³ ïåðø³é ñòàòò³ 89, ïóíê-
òàì 12, 14 ÷àñòèíè ïåðøî¿ ñòàòò³ 92, ÷àñòèí³ äðóã³é ñòàòò³ 150 Êîíñòèòóö³¿ 
Óêðà¿íè. 

4. Â³äïîâ³äíî äî ÷àñòèíè òðåòüî¿ ñòàòò³ 61 Çàêîíó Óêðà¿íè «Ïðî Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè» ç òèõ ñàìèõ ï³äñòàâ ï³äëÿãàþòü âèçíàííþ íå-
êîíñòèòóö³éíèìè ïîëîæåííÿ àáçàöó øîñòîãî ï³äïóíêòó 2 ïóíêòó 1 äîäàòêó 
«Ïðåäìåòè â³äàííÿ êîì³òåò³â Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ 
òà Ñïåö³àëüíî¿ êîíòðîëüíî¿ êîì³ñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü ïðè-
âàòèçàö³¿», çàòâåðäæåíîãî Ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè â³ä 4 ãðóä-
íÿ 2007 ðîêó ¹4-VI «Ïðî ïåðåë³ê, ê³ëüê³ñíèé ñêëàä ³ ïðåäìåòè â³äàííÿ 
êîì³òåò³â Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ», çà ÿêèìè äî ïîâ-
íîâàæåíü Êîì³òåòó Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü áîðîòüáè ç îðãàí³-
çîâàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ â³äíåñåíî ïðèçíà÷åííÿ íà ïîñàäè òà 
çâ³ëüíåííÿ ç ïîñàä, ïîâ’ÿçàíèõ ç ïðåäìåòîì â³äàííÿ, à òàêîæ çä³éñíåííÿ 
â³äïîâ³äíèõ ïîãîäæåíü ó âèïàäêàõ, ïåðåäáà÷åíèõ çàêîíîì.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíàìè ïåð-
øîþ, äðóãîþ ñòàòò³ 152 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 61, 63, 65, 67, 73 
Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä 
Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè):

1) ïîëîæåííÿ ïóíêòó 10 ñòàòò³ 14, ñòàòò³ 331 Çàêîíó Óêðà¿íè «Ïðî êî-
ì³òåòè Âåðõîâíî¿ Ðàäè Óêðà¿íè» â³ä 4 êâ³òíÿ 1995 ðîêó ¹116/95-ÂÐ ç íà-
ñòóïíèìè çì³íàìè;

2) ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áî-
ðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ» â³ä 30 ÷åðâíÿ 1993 ðîêó ¹3341-XII 
ç íàñòóïíèìè çì³íàìè, à ñàìå:

— ïóíêò³â 3, 4, 5, 6 ñòàòò³ 9 ùîäî ïîãîäæåííÿ ç Êîì³òåòîì Âåðõîâíî¿ 
Ðàäè Óêðà¿íè ç ïèòàíü áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ 
ïèòàíü, ïåðåäáà÷åíèõ ó öèõ ïóíêòàõ;

— ïóíêò³â 3, 4, 5 ñòàòò³ 10 ùîäî ïîãîäæåííÿ ç Êîì³òåòîì Âåðõîâíî¿ 
Ðàäè Óêðà¿íè ç ïèòàíü áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ 
ïèòàíü, ïåðåäáà÷åíèõ ó öèõ ïóíêòàõ;

— ï³äïóíêòó «ã» ïóíêòó 1 ñòàòò³ 24;
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— ïóíêòó 3 ñòàòò³ 26 ùîäî ïîãîäæåííÿ ç Êîì³òåòîì Âåðõîâíî¿ Ðàäè 
Óêðà¿íè ç ïèòàíü áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ ïè-
òàííÿ, ïåðåäáà÷åíîãî ó öüîìó ïóíêò³;

3) ïîëîæåííÿ àáçàöó øîñòîãî ï³äïóíêòó 2 ïóíêòó 1 äîäàòêó «Ïðåäìå-
òè â³äàííÿ êîì³òåò³â Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ òà Ñïå-
ö³àëüíî¿ êîíòðîëüíî¿ êîì³ñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü ïðèâàòè-
çàö³¿», çàòâåðäæåíîãî Ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè â³ä 4 ãðóäíÿ 
2007 ðîêó ¹4-VI «Ïðî ïåðåë³ê, ê³ëüê³ñíèé ñêëàä ³ ïðåäìåòè â³äàííÿ êîì³-
òåò³â Âåðõîâ íî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ».

2. Ïîëîæåííÿ çàêîí³â Óêðà¿íè «Ïðî îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè 
áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ», «Ïðî êîì³òåòè Âåðõîâíî¿ Ðàäè 
Óêðà¿íè», à òàêîæ äîäàòêó «Ïðåäìåòè â³äàííÿ êîì³òåò³â Âåðõîâíî¿ Ðàäè 
Óêðà¿íè øîñòîãî ñêëèêàííÿ òà Ñïåö³àëüíî¿ êîíòðîëüíî¿ êîì³ñ³¿ Âåðõîâíî¿ 
Ðàäè Óêðà¿íè ç ïèòàíü ïðèâàòèçàö³¿», çàòâåðäæåíîãî Ïîñòàíîâîþ Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè «Ïðî ïåðåë³ê, ê³ëüê³ñíèé ñêëàä ³ ïðåäìåòè â³äàííÿ êî-
ì³òåò³â Âåðõîâíî¿ Ðàäè Óêðà¿íè øîñòîãî ñêëèêàííÿ», âèçíàí³ íåêîíñòè-
òóö³éíèìè, âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì 
Óêðà¿íè öüîãî Ð³øåííÿ. 

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

4. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé ïóíêòîâ 3, 4, 5, 6 ñòàòüè 9, ïóíêòîâ 3, 4, 5 ñòàòüè 10,

ïîäïóíêòà «ã» ïóíêòà 1 ñòàòüè 24, ïóíêòà 3 ñòàòüè 26 Çàêîíà Óêðàèíû 
«Îá îðãàíèçàöèîííî-ïðàâîâûõ îñíîâàõ áîðüáû

ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ»,
ïóíêòà 10 ñòàòüè 14, ñòàòüè 331 Çàêîíà Óêðàèíû

«Î êîìèòåòàõ Âåðõîâíîé Ðàäû Óêðàèíû»
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 58 íàðîäíûõ äåïóòàòîâ Óêðàèíû

г.  К и е в Äåëî ¹1-36/2010
10 июня 2010 года 
№16-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à — äîêëàä÷èêà, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäî-
âè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ-
÷åñëàâà Âàñèëüåâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà 
Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Íèêèòèíà Þðèÿ Èâàíîâè÷à, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, Ñòåöþêà 
Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâà-
íîâè÷à, 

ïðè ó÷àñòèè ïðåäñòàâèòåëÿ ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåä-
ñòàâëåíèå Âåðíèäóáîâà Èâàíà Âàñèëüåâè÷à, Ïîñòîÿííîãî ïðåäñòàâèòåëÿ 
Âåðõîâíîé Ðàäû Óêðàèíû â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû Ñåëèâàíîâà 
Àíàòîëèÿ Àëåêñàíäðîâè÷à, Ïîñòîÿííîãî ïðåäñòàâèòåëÿ Êàáèíåòà Ìèíè-
ñòðîâ Óêðàèíû â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû Íèì÷åíêî Âàñèëèÿ 
Èâàíîâè÷à 

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ 58 íàðîäíûõ äåïóòàòîâ Óêðàèíû î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ïóíêòîâ 3, 4, 5, 6 ñòàòüè 9, 
ïóíêòîâ 3, 4, 5 ñòàòüè 10, ïîäïóíêòà «ã» ïóíêòà 1 ñòàòüè 24, ïóíêòà 3 ñòà-
òüè 26 Çàêîíà Óêðàèíû «Îá îðãàíèçàöèîííî-ïðàâîâûõ îñíîâàõ áîðüáû ñ 
îðãàíèçîâàííîé ïðåñòóïíîñòüþ», ïóíêòà 10 ñòàòüè 14, ñòàòüè 331 Çàêîíà 
Óêðàèíû «Î êîìèòåòàõ Âåðõîâíîé Ðàäû Óêðàèíû».

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 58 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè îòäåëüíûõ 
ïîëîæåíèé çàêîíîâ Óêðàèíû.
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Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Áàóëèíà Þ.Â., ïîÿñíåíèÿ Âåðíèäóáî-
âà È.Â., Ñåëèâàíîâà À.À., Íèì÷åíêî Â.È. è èññëåäîâàâ ìàòåðèàëû äåëà, 
Êîíñòèòóöèîííûé Ñóä Óêðàèíû 

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 58 íàðîäíûõ 
äåïóòàòîâ Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õî-
äàòàéñòâîì ðåøèòü âîïðîñ î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîí-
ñòèòóöèîííîñòè) ïîëîæåíèé ïóíêòîâ 3, 4, 5, 6 ñòàòüè 9, ïóíêòîâ 3, 4, 5 
ñòàòüè 10, ïîäïóíêòà «ã» ïóíêòà 1 ñòàòüè 24, ïóíêòà 3 ñòàòüè 26 Çàêîíà 
Óêðàèíû «Îá îðãàíèçàöèîííî-ïðàâîâûõ îñíîâàõ áîðüáû ñ îðãàíèçîâàí-
íîé ïðåñòóïíîñòüþ» îò 30 èþíÿ 1993 ãîäà ¹3341-XII (Âåäîìîñòè Âåðõîâ-
íîé Ðàäû Óêðàèíû, 1993 ã., ¹35, ñò.358) ñ ïîñëåäóþùèìè èçìåíåíèÿìè 
(äàëåå — Çàêîí) â ÷àñòè îïðåäåëåíèÿ ïîëíîìî÷èé Êîìèòåòà Âåðõîâíîé 
Ðàäû Óêðàèíû ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è 
êîððóïöèåé, ïóíêòà 10 ñòàòüè 14, ñòàòüè 331 Çàêîíà Óêðàèíû «Î êîìèòåòàõ 
Âåðõîâíîé Ðàäû Óêðàèíû» îò 4 àïðåëÿ 1995 ãîäà ¹116/95-ÂÐ (Âåäîìîñòè 
Âåðõîâíîé Ðàäû Óêðàèíû, 1995 ã., ¹19, ñò.134) ñ ïîñëåäóþùèìè èçìåíå-
íèÿìè (äàëåå — Çàêîí î êîìèòåòàõ).

Îñïàðèâàåìûìè ïîëîæåíèÿìè Çàêîíà Êîìèòåò Âåðõîâíîé Ðàäû Óêðàè-
íû ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è êîððóïöèåé 
íàäåëåí, â ÷àñòíîñòè, ïîëíîìî÷èÿìè: äàâàòü ñîãëàñèå íà ñîçäàíèå è ëèê-
âèäàöèþ ñïåöèàëüíûõ ïîäðàçäåëåíèé ïî áîðüáå ñ êîððóïöèåé è îðãàíèçî-
âàííîé ïðåñòóïíîñòüþ îðãàíîâ Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû, 
îðãàíîâ Ãîñóäàðñòâåííîé íàëîãîâîé àäìèíèñòðàöèè Óêðàèíû, Ñëóæáû 
áåçîïàñíîñòè Óêðàèíû, Âîåííîé ñëóæáû ïðàâîïîðÿäêà â Âîîðóæåííûõ 
Ñèëàõ Óêðàèíû, îðãàíîâ ïðîêóðàòóðû Óêðàèíû è äðóãèõ îðãàíîâ è ïîä-
ðàçäåëåíèé, ñîçäàííûõ äëÿ áîðüáû ñ êîððóïöèåé è îðãàíèçîâàííîé ïðå-
ñòóïíîñòüþ, à òàêæå íàçíà÷åíèå íà äîëæíîñòè è îñâîáîæäåíèå îò äîëæ-
íîñòåé ðóêîâîäèòåëåé ñïåöèàëüíûõ ïîäðàçäåëåíèé è îðãàíîâ ïðîêóðàòó-
ðû ïî íàäçîðó çà âûïîëíåíèåì çàêîíîâ ñïåöèàëüíûìè ïîäðàçäåëåíèÿìè 
ïî áîðüáå ñ êîððóïöèåé è îðãàíèçîâàííîé ïðåñòóïíîñòüþ; ñîãëàñîâûâàòü 
íàçíà÷åíèå íà äîëæíîñòè è îñâîáîæäåíèå îò äîëæíîñòåé íà÷àëüíèêà 
Ãëàâíîãî óïðàâëåíèÿ ïî áîðüáå ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ Ìèíèñ-
òåðñòâà âíóòðåííèõ äåë Óêðàèíû, åãî çàìåñòèòåëåé, íà÷àëüíèêîâ óïðàâëå-
íèé ýòîãî Ãëàâíîãî óïðàâëåíèÿ, íà÷àëüíèêîâ óïðàâëåíèé ïî áîðüáå ñ îð-
ãàíèçîâàííîé ïðåñòóïíîñòüþ â Àâòîíîìíîé Ðåñïóáëèêå Êðûì, îáëàñòÿõ, 
ãîðîäàõ Êèåâå è Ñåâàñòîïîëå, íà÷àëüíèêà Ãëàâíîãî óïðàâëåíèÿ ïî áîðüáå 
ñ êîððóïöèåé è îðãàíèçîâàííîé ïðåñòóïíîñòüþ Öåíòðàëüíîãî óïðàâëåíèÿ 
Ñëóæáû áåçîïàñíîñòè Óêðàèíû, åãî çàìåñòèòåëåé è íà÷àëüíèêîâ óïðàâ-
ëåíèé, êîòîðûå âõîäÿò â ñîñòàâ ýòîãî Ãëàâíîãî óïðàâëåíèÿ, íà÷àëüíèêîâ 
ñïåöèàëüíûõ ïîäðàçäåëåíèé ïî áîðüáå ñ êîððóïöèåé è îðãàíèçîâàííîé 
ïðåñòóïíîñòüþ â Àâòîíîìíîé Ðåñïóáëèêå Êðûì, îáëàñòÿõ, ãîðîäàõ Êèåâå è 
Ñåâàñòîïîëå, íà÷àëüíèêà óïðàâëåíèÿ ïî íàäçîðó çà âûïîëíåíèåì çàêîíîâ 
ñïåöèàëüíûìè ïîäðàçäåëåíèÿìè ïî áîðüáå ñ îðãàíèçîâàííîé ïðåñòóï-
íîñòüþ Ãåíåðàëüíîé ïðîêóðàòóðû Óêðàèíû, íà÷àëüíèêîâ îòäåëîâ ýòîãî 
óïðàâëåíèÿ, íà÷àëüíèêîâ ñîîòâåòñòâóþùèõ îòäåëîâ îðãàíîâ ïðîêóðàòóðû 
â Àâòîíîìíîé Ðåñïóáëèêå Êðûì, îáëàñòÿõ, ãîðîäàõ Êèåâå è Ñåâàñòîïîëå.
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Îñïàðèâàåìûìè ïîëîæåíèÿìè Çàêîíà î êîìèòåòàõ áûëè ïðåäîñòàâëå-
íû êîìèòåòàì Âåðõîâíîé Ðàäû Óêðàèíû (äàëåå — êîìèòåòû) ïîëíîìî÷èÿ 
ïî ñîãëàñîâàíèþ âîïðîñîâ, ïðîâåäåíèþ êîíñóëüòàöèé î íàçíà÷åíèè íà 
äîëæíîñòè è îñâîáîæäåíèè îò äîëæíîñòåé ðóêîâîäèòåëåé ñîîòâåòñòâó-
þùèõ ãîñóäàðñòâåííûõ îðãàíîâ, ñîçäàíèþ è ëèêâèäàöèè ñïåöèàëüíûõ 
ãîñóäàðñòâåííûõ îðãàíîâ, îòíåñåííûõ ê ïðåäìåòàì âåäåíèÿ êîìèòåòîâ, 
è îñóùåñòâëåíèþ äðóãèõ ñîãëàñîâàíèé è êîíñóëüòàöèé â ñëó÷àÿõ, ïðåäó-
ñìîòðåííûõ çàêîíîì, à òàêæå óñòàíîâëåíî, ÷òî ïðîöåäóðà òàêîãî ñîãëàñî-
âàíèÿ è êîíñóëüòàöèé îïðåäåëÿåòñÿ îáùèì ðåøåíèåì êîìèòåòîâ è ñîîò-
âåòñòâóþùåãî ãîñóäàðñòâåííîãî îðãàíà. 

Àâòîðû õîäàòàéñòâà ñ÷èòàþò, ÷òî êîìèòåòû èìåþò ïðàâî ïðèíèìàòü 
ðåøåíèÿ èñêëþ÷èòåëüíî ðåêîìåíäàòåëüíîãî õàðàêòåðà. Ïðåäîñòàâëåíèå 
èì ïîëîæåíèÿìè çàêîíîâ, êîíñòèòóöèîííîñòü êîòîðûõ îñïàðèâàåòñÿ, 
ïîëíîìî÷èé ïðèíèìàòü ãîñóäàðñòâåííî-âëàñòíûå ðåøåíèÿ ôàêòè÷åñêè 
ïðåâðàùàåò êîìèòåòû â îòäåëüíûå ñàìîñòîÿòåëüíûå îðãàíû ãîñóäàðñòâåí-
íîé âëàñòè. Êðîìå òîãî, ýòî ïîçâîëÿåò Âåðõîâíîé Ðàäå Óêðàèíû íàäåëÿòü 
ïàðëàìåíòñêèå îðãàíû ôóíêöèÿìè, â ÷àñòíîñòè êîíòðîëüíîãî õàðàêòåðà, 
êîòîðûõ ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû îíà íå èìååò â öåëîì. Èç-
ëîæåííîå, ïî ìíåíèþ íàðîäíûõ äåïóòàòîâ Óêðàèíû, íàðóøàåò ïðåäïèñà-
íèÿ ÷àñòè âòîðîé ñòàòüè 6, ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè âòîðîé ñòàòüè 19, 
ñòàòüè 75, ïóíêòà 22 ÷àñòè ïåðâîé è ÷àñòè âòîðîé ñòàòüè 85, ÷àñòè ïåðâîé 
ñòàòüè 89 Êîíñòèòóöèè Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ âûñêàçàëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óê-
ðàèíû, Ïðåìüåð-ìèíèñòð Óêðàèíû, Êîìèòåò Âåðõîâíîé Ðàäû Óêðàèíû ïî 
âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è êîððóïöèåé, Êîìè-
òåò Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì Ðåãëàìåíòà, äåïóòàòñêîé ýòèêè 
è îáåñïå÷åíèÿ äåÿòåëüíîñòè Âåðõîâíîé Ðàäû Óêðàèíû, Êîìèòåò Âåðõîâ-
íîé Ðàäû Óêðàèíû ïî âîïðîñàì çàêîíîäàòåëüíîãî îáåñïå÷åíèÿ ïðàâîîõ-
ðàíèòåëüíîé äåÿòåëüíîñòè, Ãåíåðàëüíàÿ ïðîêóðàòóðà Óêðàèíû, Ñëóæáà 
áåçîïàñíîñòè Óêðàèíû, íàó÷íûå ðàáîòíèêè Íàöèîíàëüíîé þðèäè÷åñêîé 
àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîñòàâëåííûå â êîíñòèòó-
öèîííîì ïðåäñòàâëåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

3.1. Â ñîîòâåòñòâèè ñ Îñíîâíûì Çàêîíîì Óêðàèíû ãîñóäàðñòâåííàÿ 
âëàñòü â Óêðàèíå îñóùåñòâëÿåòñÿ ïî ïðèíöèïó åå ðàçäåëåíèÿ íà çàêîíî-
äàòåëüíóþ, èñïîëíèòåëüíóþ è ñóäåáíóþ; îðãàíû ãîñóäàðñòâåííîé âëàñòè 
îáÿçàíû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî÷èé è ñïî-
ñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû (ñòà-
òüÿ 6, ÷àñòü âòîðàÿ ñòàòüè 19). 

Åäèíñòâåííûì îðãàíîì çàêîíîäàòåëüíîé âëàñòè â Óêðàèíå ÿâëÿåòñÿ 
ïàðëàìåíò — Âåðõîâíàÿ Ðàäà Óêðàèíû (ñòàòüÿ 75 Êîíñòèòóöèè Óêðàèíû). 

Îäíèì èç ïîëíîìî÷èé Âåðõîâíîé Ðàäû Óêðàèíû ÿâëÿåòñÿ îñóùåñòâëåíèå 
ïàðëàìåíòñêîãî êîíòðîëÿ â ïðåäåëàõ, îïðåäåëåííûõ Êîíñòèòóöèåé Óêðàèíû 
è çàêîíîì (ïóíêò 33 ÷àñòè ïåðâîé ñòàòüè 85 Îñíîâíîãî Çàêîíà Óêðàèíû).
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Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ïàðëàìåíòñêèé êîíòðîëü âêëþ÷àåò 
êîíòðîëü çà èñïîëíåíèåì Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû (ïóíêò 4 
÷àñòè ïåðâîé ñòàòüè 85), çà äåÿòåëüíîñòüþ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 
(ïóíêò 13 ÷àñòè ïåðâîé ñòàòüè 85), çà èñïîëüçîâàíèåì çàéìîâ, ïîëó÷åííûõ 
Óêðàèíîé îò èíîñòðàííûõ ãîñóäàðñòâ, áàíêîâ è ìåæäóíàðîäíûõ ôèíàíñî-
âûõ îðãàíèçàöèé, êîòîðûå íå ïðåäóñìîòðåíû Ãîñóäàðñòâåííûì áþäæåòîì 
Óêðàèíû (ïóíêò 14 ÷àñòè ïåðâîé ñòàòüè 85), è äà÷ó ïàðëàìåíòîì ñîãëàñèÿ 
íà íàçíà÷åíèå è óâîëüíåíèå ñ äîëæíîñòåé ëèö â ñëó÷àÿõ, ïðåäóñìîòðåí-
íûõ Êîíñòèòóöèåé Óêðàèíû (àáçàöû ÷åòâåðòûé, ïÿòûé ïóíêòà 8 ìîòèâè-
ðîâî÷íîé ÷àñòè Çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 14 ìàðòà 
2001 ãîäà ¹1-â/2001 ïî äåëó î âíåñåíèè èçìåíåíèé â ñòàòüè 84, 85 è äðó-
ãèå Êîíñòèòóöèè Óêðàèíû).

Âåðõîâíàÿ Ðàäà Óêðàèíû äëÿ îñóùåñòâëåíèÿ çàêîíîïðîåêòíîé ðàáî-
òû, ïîäãîòîâêè è ïðåäâàðèòåëüíîãî ðàññìîòðåíèÿ âîïðîñîâ, îòíåñåííûõ 
ê åå ïîëíîìî÷èÿì, âûïîëíåíèÿ êîíòðîëüíûõ ôóíêöèé â ñîîòâåòñòâèè ñ 
Êîíñòèòóöèåé Óêðàèíû ñîçäàåò èç ÷èñëà íàðîäíûõ äåïóòàòîâ Óêðàèíû 
êîìèòåòû è èçáèðàåò ïðåäñåäàòåëåé, ïåðâûõ çàìåñòèòåëåé, çàìåñòèòåëåé 
ïðåäñåäàòåëåé è ñåêðåòàðåé êîìèòåòîâ (÷àñòü ïåðâàÿ ñòàòüè 89 Êîíñòèòó-
öèè Óêðàèíû). Êîìèòåòû ÿâëÿþòñÿ îðãàíàìè Âåðõîâíîé Ðàäû Óêðàèíû, 
êîòîðûå îòâåòñòâåííû ïåðåä íåé è ïîäîò÷åòíû åé.

Ïî ñâîåìó êîíñòèòóöèîííîìó ñòàòóñó êîìèòåòû ÿâëÿþòñÿ îðãàíàìè, 
îáåñïå÷èâàþùèìè îñóùåñòâëåíèå ïàðëàìåíòîì åãî ïîëíîìî÷èé. Ñëåäî-
âàòåëüíî, äåÿòåëüíîñòü êîìèòåòîâ ñâÿçàíà ñ ðåøåíèåì âîïðîñîâ, îòíåñåí-
íûõ ê ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû (àáçàö ïåðâûé ïîäïóíê-
òà 4.2 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû îò 5 ìàðòà 2003 ãîäà ¹5-ðï/2003 ïî äåëó îá îáðàùåíèè íàðîäíûõ 
äåïóòàòîâ Óêðàèíû â Íàöèîíàëüíûé áàíê Óêðàèíû).

Êîìèòåòû ñîãëàñíî ïóíêòó 4 ñòàòüè 13 Çàêîíà î êîìèòåòàõ èìåþò ïðà-
âî îáñóæäàòü â ñîîòâåòñòâèè ñ ïðåäìåòàìè èõ âåäåíèÿ êàíäèäàòóðû äîëæ-
íîñòíûõ ëèö, êîòîðûõ ñîãëàñíî Êîíñòèòóöèè Óêðàèíû Âåðõîâíàÿ Ðàäà 
Óêðàè íû èçáèðàåò è íàçíà÷àåò èëè ïðåäîñòàâëÿåò ñîãëàñèå íà íàçíà÷åíèå, 
è ãîòîâèòü ê ðàññìîòðåíèþ çàêëþ÷åíèÿ ïî ýòèì êàíäèäàòóðàì.

Îñíîâíîé Çàêîí Óêðàèíû íå íàäåëÿåò êîìèòåòû ñàìîñòîÿòåëüíûìè 
êîíòðîëüíûìè ïîëíîìî÷èÿìè, îíè ìîãóò ëèøü îêàçûâàòü ñîäåéñòâèå Âåð-
õîâíîé Ðàäå Óêðàèíû â îñóùåñòâëåíèè ïîëíîìî÷èé îòíîñèòåëüíî ïàðëà-
ìåíòñêîãî êîíòðîëÿ, âûïîëíÿÿ îïðåäåëåííûå äåéñòâèÿ âñïîìîãàòåëüíîãî 
(èíôîðìàöèîííîãî, ýêñïåðòíîãî, àíàëèòè÷åñêîãî è ò. ï.) õàðàêòåðà. Ïðè-
âåäåííîå ñîãëàñîâûâàåòñÿ ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû, ñîãëàñíî êîòîðîé êîìèòåòû íå ÿâëÿþòñÿ ñàìîñòîÿòåëüíûìè 
ñóáúåêòàìè ïàðëàìåíòñêîãî êîíòðîëÿ. Îíè ïðèíèìàþò ó÷àñòèå â åãî îñó-
ùåñòâëåíèè òîëüêî íà ñòàäèè ïîäãîòîâêè è ïðåäâàðèòåëüíîãî ðàññìîòðå-
íèÿ âîïðîñîâ, îòíåñåííûõ ê ñôåðå ïàðëàìåíòñêîãî êîíòðîëÿ Âåðõîâíîé 
Ðàäû Óêðàèíû (àáçàö ñåäüìîé ïóíêòà 8 ìîòèâèðîâî÷íîé ÷àñòè Çàêëþ÷å-
íèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 14 ìàðòà 2001 ãîäà ¹1-â/2001).

3.2. Îñíîâíûì Çàêîíîì Óêðàèíû ïðåäóñìîòðåíî, ÷òî îðãàíèçàöèÿ 
è äåÿòåëüíîñòü îðãàíîâ èñïîëíèòåëüíîé âëàñòè, ïðîêóðàòóðû, îðãàíîâ 
äîçíàíèÿ è ñëåäñòâèÿ îïðåäåëÿþòñÿ â ôîðìå çàêîíà (ïóíêòû 12, 14 ÷àñòè 
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ïåðâîé ñòàòüè 92). Êðîìå òîãî, ê ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàè-
íû îòíîñèòñÿ, â ÷àñòíîñòè, óòâåðæäåíèå îáùåé ñòðóêòóðû Âîîðóæåííûõ 
Ñèë Óêðàèíû, Ñëóæáû áåçîïàñíîñòè Óêðàèíû, à òàêæå Ìèíèñòåðñòâà 
âíóòðåííèõ äåë Óêðàèíû (ïóíêò 22 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè 
Óêðàèíû).

Óêàçàííûå êîíñòèòóöèîííûå ïðåäïèñàíèÿ ðåàëèçîâàíû ïàðëàìåíòîì 
â çàêîíàõ Óêðàèíû «Î ãîñóäàðñòâåííîé íàëîãîâîé ñëóæáå â Óêðàèíå», 
«Î ïðîêóðàòóðå», «Îá îáîðîíå Óêðàèíû», «Î Ñëóæáå áåçîïàñíîñòè Óê-
ðàèíû», «Îá îáùåé ñòðóêòóðå è ÷èñëåííîñòè Ìèíèñòåðñòâà âíóòðåííèõ 
äåë Óêðàèíû», «Î Âîåííîé ñëóæáå ïðàâîïîðÿäêà â Âîîðóæåííûõ Ñèëàõ 
Óêðàèíû», «Îá îáùåé ñòðóêòóðå è ÷èñëåííîñòè Ñëóæáû áåçîïàñíîñòè Óê-
ðàèíû», «Î Êàáèíåòå Ìèíèñòðîâ Óêðàèíû» è äðóãèõ.

Â Êîíñòèòóöèè Óêðàèíû ïðåäóñìîòðåíî, ÷òî Âåðõîâíàÿ Ðàäà Óêðà-
èíû ìîæåò îñóùåñòâëÿòü ïîëíîìî÷èÿ ïî êàäðîâûì âîïðîñàì ïóòåì íå-
ïîñðåäñòâåííîãî íàçíà÷åíèÿ (èçáðàíèÿ) íà äîëæíîñòü, îñâîáîæäåíèÿ 
îò äîëæíîñòè îïðåäåëåííûõ äîëæíîñòíûõ ëèö — Ïðåäñåäàòåëÿ è äðóãèõ 
÷ëåíîâ Ñ÷åòíîé ïàëàòû, Óïîëíîìî÷åííîãî Âåðõîâíîé Ðàäû Óêðàèíû ïî 
ïðàâàì ÷åëîâåêà, Ïðåäñåäàòåëÿ Íàöèîíàëüíîãî áàíêà Óêðàèíû ïî ïðåä-
ñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû (ïóíêòû 16, 17, 18 ÷àñòè ïåðâîé ñòàòüè 85) 
è ò. ï., èëè ïóòåì äà÷è ñîãëàñèÿ äðóãîìó îðãàíó íà îïðåäåëåííûå êàäðî-
âûå íàçíà÷åíèÿ èëè îñâîáîæäåíèÿ, â ÷àñòíîñòè Ïðåçèäåíòó Óêðàèíû îò-
íîñèòåëüíî êàíäèäàòóðû íà äîëæíîñòü Ãåíåðàëüíîãî ïðîêóðîðà Óêðàèíû 
(ïóíêò 25 ÷àñòè ïåðâîé ñòàòüè 85, ÷àñòü ïåðâàÿ ñòàòüè 122). 

Ïîñêîëüêó ïîëíîìî÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû îïðåäåëÿþòñÿ èñ-
êëþ÷èòåëüíî Îñíîâíûì Çàêîíîì Óêðàèíû, íàëè÷èå ýòèõ êîíñòèòóöèîí-
íûõ ïðåäïèñàíèé äàåò îñíîâàíèÿ äëÿ âûâîäà î íåâîçìîæíîñòè íàäåëåíèÿ 
ïàðëàìåíòà è åãî îðãàíîâ ïîëíîìî÷èÿìè äàâàòü ñîãëàñèå äðóãèì îðãàíàì 
ãîñóäàðñòâåííîé âëàñòè íà êàäðîâûå ðåøåíèÿ, íå ïðåäóñìîòðåííûå â 
Êîíñòèòóöèè Óêðàèíû.

Ïðèâåäåííîå ñîãëàñîâûâàåòñÿ ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííî-
ãî Ñóäà Óêðàèíû, èçëîæåííîé â ïîäïóíêòå 3.2 ïóíêòà 3 ìîòèâèðîâî÷íîé 
÷àñòè Ðåøåíèÿ îò 27 ìàÿ 2009 ãîäà ¹12-ðï/2009, â ñîîòâåòñòâèè ñ êîòî-
ðîé àíàëèç êîíñòèòóöèîííûõ ïîëîæåíèé, ðåãóëèðóþùèõ âîïðîñû äå-
ÿòåëüíîñòè êîìèòåòîâ, ñâèäåòåëüñòâóåò îá îòñóòñòâèè ó íèõ ïîëíîìî÷èé 
ñîãëàñîâûâàòü íàçíà÷åíèå íà äîëæíîñòè è îñâîáîæäåíèå îò íèõ äîëæíîñ-
òíûõ ëèö, à òàêæå äàâàòü ñîãëàñèå íà ñîçäàíèå è ëèêâèäàöèþ ñïåöèàëüíûõ 
ïîäðàçäåëåíèé (àáçàö ÷åòâåðòûé); ïî Êîíñòèòóöèè Óêðàèíû ê âåäåíèþ 
Âåðõîâíîé Ðàäû Óêðàèíû íå îòíîñèòñÿ ðåøåíèå âîïðîñîâ î íàçíà÷åíèè 
íà äîëæíîñòè è îñâîáîæäåíèè îò äîëæíîñòåé ðóêîâîäèòåëåé ïîäðàçäåëå-
íèé ïðàâîîõðàíèòåëüíûõ îðãàíîâ, îòâåòñòâåííûõ çà áîðüáó ñ îðãàíèçî-
âàííîé ïðåñòóïíîñòüþ è êîððóïöèåé; ôóíêöèÿ ïàðëàìåíòñêîãî êîìèòåòà 
ïî ñîãëàñîâàíèþ íàçíà÷åíèÿ íà äîëæíîñòè è îñâîáîæäåíèÿ îò äîëæíîñ-
òåé ðóêîâîäèòåëåé ýòèõ ïîäðàçäåëåíèé âûõîäèò çà ïðåäåëû ïîëíîìî÷èé 
Âåðõîâíîé Ðàäû Óêðàèíû (àáçàö ñåäüìîé); ïîëíîìî÷èÿ ïî óòâåðæäåíèþ 
ñòðóêòóðû ïðàâîîõðàíèòåëüíûõ îðãàíîâ (ñîçäàíèå è ëèêâèäàöèÿ îòäå-
ëüíûõ ïîäðàçäåëåíèé) îñóùåñòâëÿåò ñîãëàñíî Êîíñòèòóöèè Óêðàèíû íå-
ïîñðåäñòâåííî Âåðõîâíàÿ Ðàäà Óêðàèíû (àáçàö âîñüìîé).
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3.3. Îöåíèâàÿ îáæàëîâàííûå ñóáúåêòîì ïðàâà íà êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå ïîëîæåíèÿ Çàêîíà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõî-
äèò èç òîãî, ÷òî îíè ïî ñâîåìó ñîäåðæàíèþ âîññîçäàþò çàêîíîäàòåëüíûå 
ïîëîæåíèÿ, ïðèçíàííûå Ðåøåíèåì Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
îò 27 ìàÿ 2009 ãîäà ¹12-ðï/2009 íåêîíñòèòóöèîííûìè.

Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 150 Êîíñòèòóöèè Óêðàèíû ðå-
øåíèÿ è çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿþòñÿ îêîí-
÷àòåëüíûìè è îáÿçàòåëüíûìè ê èñïîëíåíèþ. Îáÿçàííîñòü èñïîëíåíèÿ 
ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ òðåáîâàíèåì Êîíñ-
òèòóöèè Óêðàèíû, êîòîðàÿ èìååò íàèâûñøóþ þðèäè÷åñêóþ ñèëó ïî îòíî-
øåíèþ êî âñåì èíûì íîðìàòèâíî-ïðàâîâûì àêòàì (ïóíêòû 3, 4 ìîòèâè-
ðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 14 äåêàáðÿ 
2000 ãîäà ¹15-ðï/2000 ïî äåëó î ïîðÿäêå âûïîëíåíèÿ ðåøåíèé Êîíñòè-
òóöèîííîãî Ñóäà Óêðàèíû).

Ýòî èñêëþ÷àåò âîçìîæíîñòü îðãàíà ãîñóäàðñòâåííîé âëàñòè, â òîì 
÷èñëå ïàðëàìåíòà, îðãàíà ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûõ ëèö 
âîññîçäàâàòü ïîëîæåíèÿ ïðàâîâûõ àêòîâ, ïðèçíàííûõ Êîíñòèòóöèîííûì 
Ñóäîì Óêðàèíû íåêîíñòèòóöèîííûìè, êðîìå ñëó÷àåâ, êîãäà ïîëîæåíèÿ 
Êîíñòèòóöèè Óêðàèíû, âñëåäñòâèå íåñîîòâåòñòâèÿ êîòîðûì îïðåäåëåí-
íûé àêò (åãî îòäåëüíûå ïîëîæåíèÿ) áûë ïðèçíàí íåêîíñòèòóöèîííûì, â 
äàëüíåéøåì èçìåíåíû â ïîðÿäêå, ïðåäóñìîòðåííîì ðàçäåëîì XIII Îñíîâ-
íîãî Çàêîíà Óêðàèíû.

Ñëåäîâàòåëüíî, èìåþòñÿ îñíîâàíèÿ ïðèçíàòü îñïàðèâàåìûå ïîëîæå-
íèÿ çàêîíîâ Óêðàèíû íå ñîîòâåòñòâóþùèìè ÷àñòè âòîðîé ñòàòüè 6, ÷àñ-
òè âòîðîé ñòàòüè 19, ïóíêòàì 3, 33 ÷àñòè ïåðâîé ñòàòüè 85, ÷àñòè ïåðâîé 
ñòàòüè 89, ïóíêòàì 12, 14 ÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè âòîðîé ñòàòüè 150 
Êîíñòèòóöèè Óêðàèíû. 

4. Â ñîîòâåòñòâèè ñ ÷àñòüþ òðåòüåé ñòàòüè 61 Çàêîíà Óêðàèíû «Î Êîí-
ñòèòóöèîííîì Ñóäå Óêðàèíû» íà òåõ æå îñíîâàíèÿõ ïîäëåæàò ïðèçíàíèþ 
íåêîíñòèòóöèîííûìè ïîëîæåíèÿ àáçàöà øåñòîãî ïîäïóíêòà 2 ïóíêòà 1 
ïðèëîæåíèÿ «Ïðåäìåòû âåäåíèÿ êîìèòåòîâ Âåðõîâíîé Ðàäû Óêðàèíû 
øåñòîãî ñîçûâà è Ñïåöèàëüíîé êîíòðîëüíîé êîìèññèè Âåðõîâíîé Ðàäû 
Óêðàèíû ïî âîïðîñàì ïðèâàòèçàöèè», óòâåðæäåííîãî Ïîñòàíîâëåíèåì 
Âåðõîâíîé Ðàäû Óêðàèíû îò 4 äåêàáðÿ 2007 ãîäà ¹4-VI «Î ïåðå÷íå, êî-
ëè÷åñòâåííîì ñîñòàâå è ïðåäìåòàõ âåäåíèÿ êîìèòåòîâ Âåðõîâíîé Ðàäû 
Óêðàèíû øåñòîãî ñîçûâà», ñîãëàñíî êîòîðûì ê ïîëíîìî÷èÿì Êîìèòåòà 
Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðå-
ñòóïíîñòüþ è êîððóïöèåé îòíåñåíî íàçíà÷åíèå íà äîëæíîñòè è îñâî-
áîæäåíèå îò äîëæíîñòåé, ñâÿçàííûõ ñ ïðåäìåòîì âåäåíèÿ, à òàêæå îñó-
ùåñòâëåíèå ñîîòâåòñòâóþùèõ ñîãëàñîâàíèé â ñëó÷àÿõ, ïðåäóñìîòðåííûõ 
çàêîíîì. 

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿìè 51, 61, 63, 
65, 67, 73 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòè-
òóöèîííûé Ñóä Óêðàèíû
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р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè):

1) ïîëîæåíèÿ ïóíêòà 10 ñòàòüè 14, ñòàòüè 331 Çàêîíà Óêðàèíû «Î êî-
ìèòåòàõ Âåðõîâíîé Ðàäû Óêðàèíû» îò 4 àïðåëÿ 1995 ãîäà ¹116/95-ÂÐ 
ñ ïîñëå äóþùèìè èçìåíåíèÿìè;

2) ïîëîæåíèÿ Çàêîíà Óêðàèíû «Îá îðãàíèçàöèîííî-ïðàâîâûõ îñíîâàõ 
áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ» îò 30 èþíÿ 1993 ãîäà ¹3341-XII 
ñ ïîñëåäóþùèìè èçìåíåíèÿìè, à èìåííî: 

— ïóíêòîâ 3, 4, 5, 6 ñòàòüè 9 î ñîãëàñîâàíèè ñ Êîìèòåòîì Âåðõîâíîé 
Ðàäû Óêðàèíû ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è 
êîððóïöèåé âîïðîñîâ, ïðåäóñìîòðåííûõ â ýòèõ ïóíêòàõ;

— ïóíêòîâ 3, 4, 5 ñòàòüè 10 î ñîãëàñîâàíèè ñ Êîìèòåòîì Âåðõîâíîé 
Ðàäû Óêðàèíû ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è 
êîððóïöèåé âîïðîñîâ, ïðåäóñìîòðåííûõ â ýòèõ ïóíêòàõ;

— ïîäïóíêòà «ã» ïóíêòà 1 ñòàòüè 24;
— ïóíêòà 3 ñòàòüè 26 î ñîãëàñîâàíèè ñ Êîìèòåòîì Âåðõîâíîé Ðàäû Óê-

ðàèíû ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è êîððóïöè-
åé âîïðîñà, ïðåäóñìîòðåííîãî â ýòîì ïóíêòå;

3) ïîëîæåíèå àáçàöà øåñòîãî ïîäïóíêòà 2 ïóíêòà 1 ïðèëîæåíèÿ 
«Ïðåäìåòû âåäåíèÿ êîìèòåòîâ Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî ñîçûâà 
è Ñïåöèàëüíîé êîíòðîëüíîé êîìèññèè Âåðõîâíîé Ðàäû Óêðàèíû ïî âîï-
ðîñàì ïðèâàòèçàöèè», óòâåðæäåííîãî Ïîñòàíîâëåíèåì Âåðõîâíîé Ðàäû 
Óêðàèíû îò 4 äåêàáðÿ 2007 ãîäà ¹4-VI «Î ïåðå÷íå, êîëè÷åñòâåííîì ñî-
ñòàâå è ïðåäìåòàõ âåäåíèÿ êîìèòåòîâ Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî 
ñîçûâà». 

2. Ïîëîæåíèÿ çàêîíîâ Óêðàèíû «Îá îðãàíèçàöèîííî-ïðàâîâûõ îñ-
íîâàõ áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ», «Î êîìèòåòàõ Âåðõîâ-
íîé Ðàäû Óêðàèíû», à òàêæå ïðèëîæåíèÿ «Ïðåäìåòû âåäåíèÿ êîìèòåòîâ 
Âåðõîâíîé Ðàäû Óêðàèíû øåñòîãî ñîçûâà è Ñïåöèàëüíîé êîíòðîëüíîé 
êîìèññèè Âåðõîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì ïðèâàòèçàöèè», óò-
âåðæäåííîãî Ïîñòàíîâëåíèåì Âåðõîâíîé Ðàäû Óêðàèíû «Î ïåðå÷íå, 
êîëè÷åñòâåííîì ñîñòàâå è ïðåäìåòàõ âåäåíèÿ êîìèòåòîâ Âåðõîâíîé Ðàäû 
Óêðàèíû øåñòîãî ñîçûâà», ïðèçíàííûå íåêîíñòèòóöèîííûìè, óòðà÷èâà-
þò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íàñòîÿùåãî 
Ðåøåíèÿ.

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

4. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâà-
íèþ â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ 
èçäàíèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ
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•Summary to the Decision of the Constitutional Court of Ukraine No.16-rp/2010 
dated June 10, 2010 in the case upon the constitutional petition of 58 People’s Deputies 
of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) 
of the provisions of Articles 9.3, 9.4, 9.5, 9.6, 10.3, 10.4, 10.5, sub-item «d» of 
Article 24.1, Article 26.3 of the Law «On Organisational and Legal Principles of 
Combating Organised Crime», Articles 14.10, 33-1 of the Law «On Committees of the 
Verkhovna Rada of Ukraine»

According to the Fundamental Law state power in Ukraine is exercised on 
the principle of its division into legislative, executive and judicial power; bodies of 
state power are obliged to act only on the grounds, within the limits of authority, 
and in the manner envisaged by the Constitution and laws (Articles 6, 19.2).

The sole body of legislative power in Ukraine is the Parliament — the 
Verkhovna Rada of Ukraine (Article 75 of the Constitution). 

One of the powers of the Verkhovna Rada of Ukraine is exercising parliamentary 
control within the scope provided for by the Constitution and law (Article 85.1.33 
of the Fundamental Law). 

Pursuant to the Constitution the parliamentary control includes exercising 
control over the implementation of the State Budget of Ukraine (Article 85.1.4), 
the activities of the Cabinet of Ministers of Ukraine (Article 85.1.13), the use of 
loans received by Ukraine from foreign states, banks and international financial 
organisations not envisaged by the State Budget of Ukraine (Article 85.1.14) and 
granting consent of the Parliament for the appointment to office and dismissing 
from office of officials in cases envisaged by the Constitution (paragraphs 4, 5, 
item 8 of the motivation part of the Opinion of the Constitutional Court of 
Ukraine No.1-v/2001 dated March 14, 2001). 

In order to carry out its legislative drafting activities, prepare and conduct the 
preliminary consideration of issues falling within its competence, and perform 
its control functions under the Constitution, the Verkhovna Rada of Ukraine 
sets up Committees of the Verkhovna Rada of Ukraine composed of National 
Deputies of Ukraine and elects Chairpersons, First Deputy Chairpersons, 
Deputy Chairpersons and Secretaries to these Committees (Article 89.1 of the 
Constitution). Committees are bodies of the Verkhovna Rada of Ukraine which 
are responsible and accountable to it. 

Pursuant to their constitutional status committees are bodies which provide 
for exercising by the Parliament of its authorities. Thus, the activity of committees 
is related with the solution of issues pertaining to the authorities of the Verkhovna 
Rada of Ukraine (paragraph 1, sub-item 4.2 of the motivation part of the Decision 
of the Constitutional Court of Ukraine No.5-rp/2003 dated March 5, 2003). 

According to Article 13.4 of the Law «On Committees of the Verkhovna Rada 
of Ukraine» No.116/95-BP dated April 4, 1995 (hereinafter referred to as «the 
Law on Committees») the Committees conforming to their competence have a 
right to discuss candidacies of officials, whom pursuant to the Constitution the 
Verkhovna Rada of Ukraine elects and appoints or gives consent for appointment, 
as well as to prepare for consideration opinions concerning these candidacies. 

The Fundamental Law does not vest the Committees with independent control 
powers, they can only facilitate the Verkhovna Rada of Ukraine in exercising the 
authority concerning the parliamentary control by executing certain auxiliary 
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(information, expert, analytical etc.) activities. This conforms to the legal 
position of the Constitutional Court pursuant to which the Committees are not 
independent subjects of the parliamentary control. They take part in its execution 
only at the stage of preparation and preliminary consideration of issues related 
to the sphere of the parliamentary control of the Verkhovna Rada of Ukraine 
(paragraph 7, item 8 of the motivation part of the Opinion of the Constitutional 
Court of Ukraine No.1-v/2001 dated March 14, 2001). 

The Fundamental Law envisages that organisation and activities of bodies of 
executive power, the public prosecution, the bodies of inquiry and investigation are 
determined exclusively by laws (Articles 92.1.12, 92.1.14). Moreover, the powers 
of the Verkhovna Rada of Ukraine include, in particular, confirming the general 
structure of the Armed Forces of Ukraine, Security Service of Ukraine, and the 
Ministry of Internal Affairs of Ukraine (Article 85.1.22 of the Constitution). 

The Constitution makes provisions for the Verkhovna Rada of Ukraine to 
exercise its authority concerning personnel issues by means of direct appointment 
(election) to office, dismissal from the office of certain officials — the Chairperson 
and other members of the Chamber of Accounting, the Authorised Human 
Rights Representative of the Verkhovna Rada of Ukraine, the Chairperson of the 
National Bank of Ukraine upon the submission by the President of Ukraine 
(Articles 85.1.16, 85.1.17, 85.1.18) etc., or by means of granting consent to the 
other body for certain appointments or dismissals, specifically to the President 
of Ukraine concerning the candidacy for the office of the Prosecutor General of 
Ukraine (Articles 85.1.25, 122.1).

Since the powers of the Verkhovna Rada of Ukraine are defined exclusively 
by the Fundamental Law, these constitutional stipulations give grounds for a 
conclusion concerning impossibility to grant the Parliament and its bodies with 
the authority to grant consent to other state bodies for personnel issues which are 
not envisaged by the Constitution. 

Examining the provisions of the Law of Ukraine «On Organisational Legal 
Principles of Combating Organised Crime» No.3341-XII dated June 30, 1993 
(hereinafter referred to as «the Law») disputed by the subject of the right to 
constitutional petition, the Constitutional Court of Ukraine proceeds from 
the fact that by their essence they reflect the legislative provisions which were 
recognised as unconstitutional by the Decision of the Constitutional Court 
No.12-rp/2009 dated May 27, 2009. 

According to Article 150.2 of the Constitution decisions and opinions of the 
Constitutional Court are final and mandatory for execution. The obligation to 
execute decisions of the Constitutional Court is a requirement of the Constitution 
which has the highest legal force concerning all other normative legal acts 
(paragraphs 3, 4 of the motivation part of the Decision of the Constitutional 
Court of Ukraine No.15-rp/2000 dated December 14, 2000).

This eliminates a possibility for a state body, including the Parliament, a body 
of local self-government, their officials to reflect provisions of legal acts which 
were recognised as unconstitutional by the Constitutional Court, except the cases 
when the provisions of the Constitution, which were the ground for a certain act 
(its separate provisions) to be recognised as unconstitutional, are subsequently 
changed in the manner envisaged by Chapter XIII of the Fundamental Law.
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Thus, there are grounds to recognise the disputed provisions of the laws as 
non-conforming to Articles 6.2, 19.2, 85.1.3, 85.1.33, 89.1, 92.1.12, 92.1.14, 
150.2 of the Constitution. 

Pursuant to Article 61.3 of the Law «On the Constitutional Court of Ukraine» 
there are the same grounds to recognise as unconstitutional the provisions of 
paragraph 6 of item 1.2 of the Appendix «Competence of the Committees of the 
Verkhovna Rada of Ukraine of the 6th Convocation and the Special Control 
Commission of the Verkhovna Rada of Ukraine on Privatisation», approved by the 
Resolution of the Verkhovna Rada of Ukraine «On List, Member Composition 
and Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th 

Convocation» No.4-VI dated December 4, 2007 which provided the Committee 
of the Verkhovna Rada of Ukraine on Combating Organised Crime and Corruption 
with the authority to appoint to office and dismiss from office of officials related 
to their competence, as well as respective approval in cases envisaged by law.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine 

(unconstitutional):
1) provisions of Articles 10, 14.10, 33-1 of the Law «On Committees of the 

Verkhovna Rada of Ukraine» No.116/95-BP dated April 4, 1995 as amended;
2) provisions of the Law «On Organisational and Legal Principles of Combating 

Organised Crime» No.3341-XII dated June 30, 1993 as amended, in particular:
— Articles 9.3, 9.4, 9.5, 9.6 concerning approval with the Committee of the 

Verkhovna Rada of Ukraine on Combating Organised Crime and Corruption of 
issues envisaged in these items; 

— Articles 10.3, 10.4, 10.5 concerning agreement with the Committee of the 
Verkhovna Rada of Ukraine on Fighting Organised Crime and Corruption of 
issues envisaged in these items; 

— sub-item «d» of Article 24.1; 
— Article 26.3 concerning approval with the Committee of the Verkhovna 

Rada of Ukraine on Combating Organised Crime and Corruption of issue 
envisaged in this item;

3) provisions of paragraph 6 of item 1.2 of Appendix «Competence of the 
Committees of the Verkhovna Rada of Ukraine of the 6th Convocation and the 
Special Control Commission of the Verkhovna Rada of Ukraine on Privatisation», 
approved by the Resolution of the Verkhovna Rada of Ukraine «On List, Member 
Composition and Competence of the Committees of the Verkhovna Rada of 
Ukraine of the 6th Convocation» No.4-VI dated December 4, 2007. 

2. Provisions of the laws «On Organisational Legal Principles of Combating 
Organised Crime», «On Committees of the Verkhovna Rada of Ukraine», and 
Appendix «Competence of the Committees of the Verkhovna Rada of Ukraine 
of the 6th Convocation and the Special Control Commission of the Verkhovna 
Rada of Ukraine on Privatisation» approved by the Resolution of the Verkhovna 
Rada of Ukraine «On List, Member Composition and Competence of the 
Committees of the Verkhovna Rada of Ukraine of the 6th Convocation» recognised 
to be unconstitutional lose their legal force from the day the Constitutional Court 
adopts this Decision. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Óïîâíîâàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè 
ç ïðàâ ëþäèíè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) 

àáçàöó âîñüìîãî ïóíêòó 5 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó Óêðà¿íè
«Ïðî ì³ë³ö³þ»

м.  К и ї в Ñïðàâà ¹1-25/2010
29 червня 2010 року
№17-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þðiÿ Âàñèëüî-
âè÷à, Âäîâi÷åíêà Ñåðãiÿ Ëåîíiäîâè÷à, Âèíîêóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, 
Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³â-
ñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à — äîïîâ³äà÷à, Äîìáðîâñüêîãî ²âàíà Ïåò-
ðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, 
Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ìà÷óæàê ßðîñëàâè 
Âàñèë³âíè, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíî-
âè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à,

çà ó÷àñòþ ïðåäñòàâíèê³â ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ: 
Êóçüìåíêî Âàëåíòèíè Ïàâë³âíè, Òàðãóëîâî¿ ²ðèíè Ãåðàñèì³âíè, Ôàäºº-
âî¿ Í³íè Ìèêîëà¿âíè — ðàäíèê³â Óïîâíîâàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà-
¿íè ç ïðàâ ëþäèíè, Ïîñò³éíîãî ïðåäñòàâíèêà Âåðõîâíî¿ Ðàäè Óêðà¿íè ó 
Êîíñòèòóö³éíîìó Ñóä³ Óêðà¿íè Ñåë³âàíîâà Àíàòîë³ÿ Îëåêñàíäðîâè÷à, 
ïðåäñòàâíèêà Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè Êóäðÿâöåâà Â³êòîðà Â³ê-
òîðîâè÷à — çàñòóïíèêà Ãåíåðàëüíîãî ïðîêóðîðà Óêðà¿íè, ïðåäñòàâíèê³â 
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè: Ðàòóøíÿêà Â³êòîðà ²âàíîâè÷à — 
çàñòóïíèêà Ì³í³ñòðà âíóòð³øí³õ ñïðàâ Óêðà¿íè, Ïðèíäþêà Ãåííàä³ÿ ²ïî-
ëèòîâè÷à — íà÷àëüíèêà Óïðàâë³ííÿ þðèäè÷íîãî çàáåçïå÷åííÿ Ì³í³ñòåð-
ñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Óïîâíîâàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè ùîäî â³äïî-
â³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) àáçàöó âîñüìîãî ïóíê-
òó 5 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó Óêðà¿íè «Ïðî ì³ë³ö³þ» â³ä 20 ãðóäíÿ 
1990 ðîêó ¹565-XII (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè ÓÐÑÐ, 1991 ð., ¹4, ñò.20) 
ç íàñòóïíèìè çì³íàìè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Óïîâíîâàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 82 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü ñï³ðíîãî ïèòàííÿ ùîäî êîíñòèòó-
ö³éíîñò³ âêàçàíîãî ó êîíñòèòóö³éíîìó ïîäàíí³ ïîëîæåííÿ, âèÿâëåíîãî Óïîâ-
íîâàæåíèì Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè ó ïðîöåñ³ ä³ÿëüíîñò³.
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Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ä³äê³âñüêîãî À.Î., ïîÿñíåííÿ Êóçüìåí-
êî Â.Ï., Òàðãóëîâî¿ ².Ã., Ñåë³âàíîâà À.Î., Êóäðÿâöåâà Â.Â., Ïðèíäþêà Ã.². 
òà äîñë³äèâøè ìàòåð³àëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Óïîâíîâàæåíèé Âåðõî-
âíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè ç êëîïîòàííÿì âèçíàòè íåêîíñòèòóö³éíèì ïîëîæåííÿ àáçàöó 
âîñüìîãî ïóíêòó 5 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó Óêðà¿íè «Ïðî ì³ë³ö³þ» 
â³ä 20 ãðóäíÿ 1990 ðîêó ¹565-XII ç íàñòóïíèìè çì³íàìè (äàë³ — Çàêîí), 
çã³äíî ç ÿêèì ì³ë³ö³¿ íàäàíî ïðàâî çàòðèìóâàòè ³ òðèìàòè ó ñïåö³àëüíî â³ä-
âåäåíèõ äëÿ öüîãî ïðèì³ùåííÿõ îñ³á, ÿêèõ çàï³äîçðåíî ó çàíÿòò³ áðîäÿæ-
íèöòâîì,— íà ñòðîê äî 30 ä³á çà âìîòèâîâàíèì ð³øåííÿì ñóäó.

Àâòîð êëîïîòàííÿ ñòâåðäæóº, ùî îñïîðþâàíå ïîëîæåííÿ ñóïåðå÷èòü 
ñòàòòÿì 29, 33, 58 Êîíñòèòóö³¿ Óêðà¿íè, îñê³ëüêè ïîðóøóº ïðàâà ãðîìàäÿí 
íà ñâîáîäó òà îñîáèñòó íåäîòîðêàíí³ñòü, ñâîáîäó ïåðåñóâàííÿ òà â³ëüíèé 
âèá³ð ì³ñöÿ ïðîæèâàííÿ ³ íàäàº ïðàâî ïðàö³âíèêàì ì³ë³ö³¿ çàñòîñîâóâàòè 
çàõîäè ïðèìóñó äî îñ³á çà ä³ÿííÿ, ÿê³ íå âèçíàþòüñÿ ïðàâîïîðóøåííÿì 
â³äïîâ³äíî äî çàêîíîäàâñòâà Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ùîäî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâèëè 
Ïðåçèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ãîëîâà Âåðõîâíî-
ãî Ñóäó Óêðà¿íè, Ãåíåðàëüíà ïðîêóðàòóðà Óêðà¿íè, Ì³í³ñòåðñòâî þñòèö³¿ 
Óêðà¿íè, Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè, íàóêîâö³ Íàö³îíàëüíî¿ 
þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî, Îäåñüêî¿ íàö³îíàëü-
íî¿ þðèäè÷íî¿ àêàäåì³¿, Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó âíóòð³ø-
í³õ ñïðàâ, Õàðê³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó âíóòð³øí³õ ñïðàâ, 
Ëüâ³âñüêîãî äåðæàâíîãî óí³âåðñèòåòó âíóòð³øí³õ ñïðàâ.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîðóøåíå â êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º äåìîêðàòè÷íîþ, ïðàâîâîþ äåðæàâîþ; ëþäèíà, ¿¿ æèòòÿ ³ 
çäîðîâ’ÿ, ÷åñòü ³ ã³äí³ñòü, íåäîòîðêàíí³ñòü ³ áåçïåêà âèçíàþòüñÿ â Óêðà¿í³ 
íàéâèùîþ ñîö³àëüíîþ ö³íí³ñòþ; ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ ãàðàíò³¿ âè-
çíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè, ÿêà â³äïîâ³äàº ïåðåä 
ëþäèíîþ çà ñâîþ ä³ÿëüí³ñòü; óòâåðäæåííÿ ³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä 
ëþäèíè º ãîëîâíèì îáîâ’ÿçêîì äåðæàâè (ñòàòòÿ 1, ÷àñòèíè ïåðøà, äðóãà 
ñòàòò³ 3 Êîíñòèòóö³¿ Óêðà¿íè).

Â Óêðà¿í³ âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà (÷àñòèíà ïåðøà 
ñòàòò³ 8 Îñíîâíîãî Çàêîíó Óêðà¿íè). Êîíñòèòóö³éíèé Ñóä Óêðà¿íè â àáçàö³ 
äðóãîìó ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 2 ëèñ-
òîïàäà 2004 ðîêó ¹15-ðï/2004 çàçíà÷èâ, ùî âåðõîâåíñòâî ïðàâà âèìàãàº 
â³ä äåðæàâè éîãî âò³ëåííÿ ó ïðàâîòâîð÷ó òà ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü, 
çîêðåìà ó çàêîíè, ÿê³ çà ñâî¿ì çì³ñòîì ìàþòü áóòè ïðîíèêíóò³ ïåðåäóñ³ì 
³äåÿìè ñîö³àëüíî¿ ñïðàâåäëèâîñò³, ñâîáîäè, ð³âíîñò³ òîùî.

Îäíèì ³ç åëåìåíò³â âåðõîâåíñòâà ïðàâà º ïðèíöèï ïðàâîâî¿ âèçíà÷åíîñò³, 
ó ÿêîìó ñòâåðäæóºòüñÿ, ùî îáìåæåííÿ îñíîâíèõ ïðàâ ëþäèíè òà ãðîìàäÿíè-
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íà ³ âò³ëåííÿ öèõ îáìåæåíü íà ïðàêòèö³ äîïóñòèìå ëèøå çà óìîâè çàáåçïå-
÷åííÿ ïåðåäáà÷óâàíîñò³ çàñòîñóâàííÿ ïðàâîâèõ íîðì, âñòàíîâëþâàíèõ òàêè-
ìè îáìåæåííÿìè. Òîáòî îáìåæåííÿ áóäü-ÿêîãî ïðàâà ïîâèííå áàçóâàòèñÿ íà 
êðèòåð³ÿõ, ÿê³ äàäóòü çìîãó îñîá³ â³äîêðåìëþâàòè ïðàâîì³ðíó ïîâåä³íêó â³ä 
ïðîòèïðàâíî¿, ïåðåäáà÷àòè þðèäè÷í³ íàñë³äêè ñâîº¿ ïîâåä³íêè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 22 âåðåñíÿ 2005 ðîêó 
¹5-ðï/2005 ó ñïðàâ³ ïðî ïîñò³éíå êîðèñòóâàííÿ çåìåëüíèìè ä³ëÿíêàìè âêà-
çàâ, ùî ³ç êîíñòèòóö³éíèõ ïðèíöèï³â ð³âíîñò³ ³ ñïðàâåäëèâîñò³ âèïëèâàº âè-
ìîãà âèçíà÷åíîñò³, ÿñíîñò³ ³ íåäâîçíà÷íîñò³ ïðàâîâî¿ íîðìè, îñê³ëüêè ³íøå 
íå ìîæå çàáåçïå÷èòè ¿¿ îäíàêîâå çàñòîñóâàííÿ, íå âèêëþ÷àº íåîáìåæåíîñò³ 
òðàêòóâàííÿ ó ïðàâîçàñòîñîâí³é ïðàêòèö³ ³ íåìèíó÷å ïðèçâîäèòü äî ñâàâîë³ 
(àáçàö äðóãèé ï³äïóíêòó 5.4 ïóíêòó 5 ìîòèâóâàëüíî¿ ÷àñòèíè).

ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè íåîäíîðàçîâî çâåðòàâ óâàãó íà íåäî-
ñêîíàë³ñòü ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè ³ íåîáõ³äí³ñòü äîòðèìóâàòèñÿ 
ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³. Òàê, ó ð³øåíí³ â³ä 6 ëèñòîïàäà 2008 ðîêó ó 
ñïðàâ³ «ªëîºâ ïðîòè Óêðà¿íè» çàçíà÷åíî òàêå: «Ñóä ââàæàº, ùî â³äñóòí³ñòü 
÷³òêî ñôîðìóëüîâàíèõ ïîëîæåíü, ÿê³ á âèçíà÷àëè, ÷è ìîæëèâî íàëåæíèì ÷è-
íîì ïðîäîâæèòè (ÿêùî òàê, òî çà ÿêèõ óìîâ) çàñòîñóâàííÿ íà ñòàä³¿ ñóäîâîãî 
ñë³äñòâà çàïîá³æíîãî çàõîäó ó âèãëÿä³ òðèìàííÿ ï³ä âàðòîþ, îáðàíîãî íà âè-
çíà÷åíèé ïåð³îä íà ñòàä³¿ äîñóäîâîãî ñë³äñòâà, íå â³äïîâ³äàº êðèòåð³þ «ïåðåä-
áà÷óâàíîñò³ çàêîíó» äëÿ ö³ëåé ïóíêòó 1 ñòàòò³ 5 Конвенції. Ñóä òàêîæ íàãàäóº, 
ùî ïðàêòèêà, ÿêà âèíèêëà ó çâ’ÿçêó ³ç çàêîíîäàâ÷îþ ïðîãàëèíîþ ³ ÿêà çóìîâ-
ëþº òðèìàííÿ îñîáè ï³ä âàðòîþ ïðîòÿãîì íåîáìåæåíîãî ³ íåïåðåäáà÷óâàíîãî 
ñòðîêó çà îáñòàâèí, êîëè òàêå òðèìàííÿ íå ïåðåäáà÷àºòüñÿ í³ êîíêðåòíèì ïî-
ëîæåííÿì çàêîíîäàâñòâà, í³ áóäü-ÿêèì ñóäîâèì ð³øåííÿì, ñàìà ïî ñîá³ ñó-
ïåðå÷èòü ïðèíöèïó þðèäè÷íî¿ âèçíà÷åíîñò³, ÿêèé ³ìïë³êîâàíèé Êîíâåíö³ºþ 
³ ÿêèé ñòàíîâèòü îäèí ³ç îñíîâíèõ åëåìåíò³â âåðõîâåíñòâà ïðàâà» (ïóíêò 53).

Ó ð³øåíí³ â³ä 18 ãðóäíÿ 2008 ðîêó ó ñïðàâ³ «Íîâ³ê ïðîòè Óêðà¿íè» ªâðî-
ïåéñüêèé ñóä ç ïðàâ ëþäèíè çàçíà÷èâ, ùî «êîëè éäåòüñÿ ïðî ïîçáàâëåííÿ 
ñâîáîäè, íàäçâè÷àéíî âàæëèâîþ óìîâîþ º çàáåçïå÷åííÿ çàãàëüíîãî ïðèí-
öèïó þðèäè÷íî¿ âèçíà÷åíîñò³. Âèìîãà «ÿêîñò³ çàêîíó» ó ðîçóì³íí³ ïóíê-
òó 1 ñòàòò³ 5 Êîíâåíö³¿ îçíà÷àº, ùî êîëè íàö³îíàëüíèé çàêîí ïåðåäáà÷àº 
ìîæëèâ³ñòü ïîçáàâëåííÿ ñâîáîäè, òàêèé çàêîí ìàº áóòè äîñòàòíüî äîñòóï-
íèì, ÷³òêî ñôîðìóëüîâàíèì ³ ïåðåäáà÷óâàíèì ó ñâîºìó çàñòîñóâàíí³ äëÿ 
òîãî, ùîá âèêëþ÷èòè áóäü-ÿêèé ðèçèê ñâàâ³ëëÿ» (ïóíêò 19).

3.2. Â³äïîâ³äíî äî ñòàòò³ 29 Êîíñòèòóö³¿ Óêðà¿íè êîæíà ëþäèíà ìàº ïðàâî 
íà ñâîáîäó òà îñîáèñòó íåäîòîðêàíí³ñòü (÷àñòèíà ïåðøà), í³õòî íå ìîæå áóòè 
çààðåøòîâàíèé àáî òðèìàòèñÿ ï³ä âàðòîþ ³íàêøå ÿê çà âìîòèâîâàíèì ð³øåí-
íÿì ñóäó ³ ò³ëüêè íà ï³äñòàâàõ òà â ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì (÷àñòèíà 
äðóãà), ó ðàç³ íàãàëüíî¿ íåîáõ³äíîñò³ çàïîá³ãòè çëî÷èíîâ³ ÷è éîãî ïåðåïèíèòè 
óïîâíîâàæåí³ íà òå çàêîíîì îðãàíè ìîæóòü çàñòîñóâàòè òðèìàííÿ îñîáè ï³ä 
âàðòîþ ÿê òèì÷àñîâèé çàïîá³æíèé çàõ³ä, îá´ðóíòîâàí³ñòü ÿêîãî ïðîòÿãîì ñ³ì-
äåñÿòè äâîõ ãîäèí ìàº áóòè ïåðåâ³ðåíà ñóäîì (÷àñòèíà òðåòÿ).

Îñíîâíèìè ì³æíàðîäíèìè àêòàìè, â ÿêèõ çàêð³ïëåíî ïðàâî êîæíî¿ 
ëþäèíè íà ñâîáîäó ³ îñîáèñòó íåäîòîðêàíí³ñòü, º:

— Çàãàëüíà äåêëàðàö³ÿ ïðàâ ëþäèíè 1948 ðîêó, ó ñòàòò³ 3 ÿêî¿ ïðîãîëî-
øåíî, ùî êîæíà ëþäèíà ìàº ïðàâî íà æèòòÿ, ñâîáîäó òà îñîáèñòó íåäî-
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òîðêàíí³ñòü, à ó ñòàòò³ 9 — í³õòî íå ìîæå áóòè ï³ääàíèé áåçï³äñòàâíîìó 
àðåøòó, çàòðèìàííþ àáî âèäâîðåííþ;

— Ì³æíàðîäíèé ïàêò ïðî ãðîìàäÿíñüê³ ³ ïîë³òè÷í³ ïðàâà 1966 ðîêó, 
â ïóíêò³ 1 ñòàòò³ 9 ÿêîãî çàçíà÷åíî, ùî êîæíà ëþäèíà ìàº ïðàâî íà ñâî-
áîäó òà îñîáèñòó íåäîòîðêàíí³ñòü; í³õòî íå ìîæå áóòè ï³ääàíèé ñâàâ³ëü-
íîìó àðåøòó ÷è òðèìàííþ ï³ä âàðòîþ; í³õòî íå ìîæå áóòè ïîçáàâëåíèé 
âîë³ ³íàêøå ÿê íà ï³äñòàâàõ ³ â³äïîâ³äíî äî ïðîöåäóðè, ÿê³ âñòàíîâëåí³ çà-
êîíîì;

— Êîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä 
1950 ðîêó, ïóíêò 1 ñòàòò³ 5 ÿêî¿ ïðîãîëîøóº, ùî êîæåí ìàº ïðàâî íà ñâîáî-
äó òà îñîáèñòó íåäîòîðêàíí³ñòü; í³êîãî íå ìîæå áóòè ïîçáàâëåíî ñâîáîäè, 
êð³ì âèïàäê³â òà â³äïîâ³äíî äî ïðîöåäóðè, ÿêà âñòàíîâëåíà çàêîíîì, çî-
êðåìà çàêîííîãî çàòðèìàííÿ îñ³á äëÿ çàïîá³ãàííÿ ïîøèðåííþ ³íôåêö³é-
íèõ çàõâîðþâàíü, ïñèõ³÷íî õâîðèõ, àëêîãîë³ê³â àáî íàðêîìàí³â ÷è áðîäÿã.

Ïîëîæåííÿ ñòàòò³ 29 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷àþòü çàòðèìàííÿ, 
àðåøò ³ òðèìàííÿ ï³ä âàðòîþ ÿê ïðèìóñîâ³ çàõîäè, ùî îáìåæóþòü ïðàâî íà 
ñâîáîäó òà íà îñîáèñòó íåäîòîðêàíí³ñòü îñîáè ³ ìîæóòü çàñòîñîâóâàòèñÿ 
ò³ëüêè íà ï³äñòàâàõ òà â ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ñëîâîñïîëó÷åííÿ «ò³ëüêè íà 
ï³äñòàâàõ òà â ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì» ïåðåäáà÷àº îáîâ’ÿçîê îðãà-
í³â äåðæàâíî¿ âëàäè òà ¿õ ïîñàäîâèõ îñ³á çàáåçïå÷óâàòè äîòðèìàííÿ íîðì 
ÿê ìàòåð³àëüíîãî, òàê ³ ïðîöåñóàëüíîãî ïðàâà ïðè çàòðèìàíí³.

Íàâåäåíå îçíà÷àº, ùî çàòðèìàíèé ìàº ïðàâî íà ïåðåâ³ðêó êîìïåòåíò-
íèì ñóäîì íå ëèøå äîäåðæàííÿ îðãàíàìè äåðæàâíî¿ âëàäè òà ¿õ ïîñàäîâè-
ìè îñîáàìè íîðì ïðîöåñóàëüíîãî ïðàâà, íà ï³äñòàâ³ ÿêèõ ïðîâîäèëîñÿ çà-
òðèìàííÿ, à é îá´ðóíòîâàíîñò³ ï³äîçðè, ÿêà ñòàëà ï³äñòàâîþ äëÿ çàòðèìàí-
íÿ, çàêîííîñò³ ìåòè, ç ÿêîþ âîíî çàñòîñîâóâàëîñÿ òà ÷è áóëî íåîáõ³äíèì ³ 
âèïðàâäàíèì çà êîíêðåòíèõ îáñòàâèí.

Çàòðèìàííÿ ó áóäü-ÿêîìó âèïàäêó íå ìîæå áóòè âèçíàíå îá´ðóíòîâà-
íèì, ÿêùî ä³ÿííÿ, ÿê³ ³íêðèì³íóþòüñÿ çàòðèìàíîìó, íà ÷àñ ¿õ â÷èíåííÿ íå 
ìîãëè ðîçö³íþâàòèñÿ àáî íå âèçíàâàëèñÿ çàêîíîì ÿê ïðàâîïîðóøåííÿ.

Àíàëîã³÷íî¿ ïîçèö³¿ äîòðèìóâàâñÿ ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè ó 
ð³øåííÿõ â³ä 23 æîâòíÿ 2008 ðîêó ó ñïðàâ³ «Ñîëäàòåíêî ïðîòè Óêðà¿íè», 
â³ä 6 ëèñòîïàäà 2008 ðîêó ó ñïðàâ³ «ªëîºâ ïðîòè Óêðà¿íè», â³ä 19 ëþòîãî 
2009 ðîêó ó ñïðàâ³ «Ìèêîëà Êó÷åðåíêî ïðîòè Óêðà¿íè».

3.3. Îñïîðþâàíå ïîëîæåííÿ Çàêîíó íàäàº ì³ë³ö³¿ ïðàâî çàòðèìóâàòè 
³ òðèìàòè ó ñïåö³àëüíî â³äâåäåíèõ äëÿ öüîãî ïðèì³ùåííÿõ îñ³á, ÿêèõ çà-
ï³äîçðåíî ó çàíÿòò³ áðîäÿæíèöòâîì,— íà ñòðîê äî 30 ä³á çà âìîòèâîâàíèì 
ð³øåííÿì ñóäó.

Ç ö³º¿ íîðìè âáà÷àºòüñÿ, ùî ìåòîþ òàêîãî çàòðèìàííÿ º ç’ÿñóâàííÿ 
ïðè÷åòíîñò³ îñîáè äî çàíÿòòÿ áðîäÿæíèöòâîì, òîáòî äî ñêîºííÿ çëî÷èíó 
÷è ³íøîãî ïðàâîïîðóøåííÿ. Íàÿâí³ñòü öüîãî ïðàâà ó ì³ë³ö³¿ áóëà çóìîâ-
ëåíà ³ñíóâàííÿì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà òàê³ ä³ÿííÿ â³äïîâ³äíî 
äî ñòàòò³ 214 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ó ðåäàêö³¿ 1960 ðîêó. Ïðîòå 
ñêëàä çëî÷èíó, âèçíà÷åíîãî ö³ºþ ñòàòòåþ, áóâ äåêðèì³íàë³çîâàíèé Çàêî-
íîì Óêðà¿íè «Ïðî âíåñåííÿ äîïîâíåíü ³ çì³í äî Êðèì³íàëüíîãî êîäåêñó 
Óêðà¿íè, Êðèì³íàëüíî-ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íñüêî¿ ÐÑÐ ³ Êî-
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äåêñó Óêðà¿íñüêî¿ ÐÑÐ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ» â³ä 7 ëèïíÿ 
1992 ðîêó ¹2547-XII.

Çã³äíî ç ïóíêòîì 22 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè âè-
êëþ÷íî çàêîíàìè Óêðà¿íè âèçíà÷àþòüñÿ çàñàäè öèâ³ëüíî-ïðàâîâî¿ â³äïî-
â³äàëüíîñò³; ä³ÿííÿ, ÿê³ º çëî÷èíàìè, àäì³í³ñòðàòèâíèìè àáî äèñöèïë³íàð-
íèìè ïðàâîïîðóøåííÿìè, òà â³äïîâ³äàëüí³ñòü çà íèõ.

Ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè âñòàíîâëåíî, ùî çëî÷èíí³ñòü ä³ÿí-
íÿ, à òàêîæ éîãî êàðàí³ñòü òà ³íø³ êðèì³íàëüíî-ïðàâîâ³ íàñë³äêè âèçíà÷à-
þòüñÿ ò³ëüêè öèì êîäåêñîì (÷àñòèíà òðåòÿ ñòàòò³ 3), õî÷à ñèñòåìíèé àíàë³ç 
éîãî íîðì ñâ³ä÷èòü, ùî áðîäÿæíèöòâî íå âèçíàºòüñÿ ó íüîìó ÿê ñóñï³ëüíî 
íåáåçïå÷íå ä³ÿííÿ ³ â³äïîâ³äàëüíîñò³ çà éîãî â÷èíåííÿ íå ïåðåäáà÷åíî.

Íå äàº âèçíà÷åííÿ áðîäÿæíèöòâà ÿê ïðàâîïîðóøåííÿ ³ Êîäåêñ Óêðà¿-
íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ òà ³íø³ çàêîíè Óêðà¿íè.

Îñïîðþâàíèì ïîëîæåííÿì Çàêîíó âñòàíîâëåíî ò³ëüêè ï³äñòàâó çà-
òðèìàííÿ. Çàêîí íå ïåðåäáà÷àº çì³ñòó, îçíàê áðîäÿæíèöòâà òà ïðîöåäóðè 
äîñòàòíüî äîñòóïíî¿, ÷³òêî ñôîðìóëüîâàíî¿ ³ ïåðåäáà÷óâàíî¿ ó ñâîºìó çà-
ñòîñóâàíí³, òîáòî òàêî¿, ÿêà äàâàëà á ìîæëèâ³ñòü çàïîá³ãòè ðèçèêó ñâàâ³ëü-
íîãî çàòðèìàííÿ áóäü-ÿêî¿ îñîáè çà ï³äîçðîþ ó çàíÿòò³ áðîäÿæíèöòâîì, à 
öå íåñóì³ñíî ç ïðèíöèïîì ïðàâîâî¿ âèçíà÷åíîñò³.

Çà ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, âèêëàäåíîþ ó Ð³-
øåíí³ â³ä 26 ÷åðâíÿ 2003 ðîêó ¹12-ðï/2003, çàòðèìàííÿ òðåáà ðîçóì³òè ÿê 
òèì÷àñîâèé çàïîá³æíèé êðèì³íàëüíî-ïðîöåñóàëüíèé ³ ÿê àäì³í³ñòðàòèâíî-
ïðîöåñóàëüíèé çàõîäè, çàñòîñóâàííÿ ÿêèõ îáìåæóº ïðàâî íà ñâîáîäó òà îñî-
áèñòó íåäîòîðêàíí³ñòü (àáçàö ÷åòâåðòèé ïóíêòó 6 ìîòèâóâàëüíî¿ ÷àñòèíè).

Ñèñòåìíèé àíàë³ç íîðì Êðèì³íàëüíî-ïðîöåñóàëüíîãî êîäåêñó Óêðà¿-
íè, çîêðåìà ñòàòåé 106, 115, 149, 1652, òà Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðà-
òèâí³ ïðàâîïîðóøåííÿ (ñòàòåé 260, 261, 262 òà ³íøèõ) ç óðàõóâàííÿì òîãî, 
ùî áðîäÿæíèöòâî íå âèçíàºòüñÿ çàêîíàìè Óêðà¿íè çëî÷èíîì ÷è àäì³í³-
ñòðàòèâíèì ïðàâîïîðóøåííÿì, äàº ï³äñòàâè ä³éòè âèñíîâêó ïðî â³äñóò-
í³ñòü ó öèõ íîðìàõ ïðîöåäóðè òà ïîðÿäêó ðîçãëÿäó ñóäîì ïèòàíü ùîäî çà-
òðèìàííÿ îñîáè çà ï³äîçðîþ ó çàíÿòò³ áðîäÿæíèöòâîì.

Âðàõîâóþ÷è âèêëàäåíå, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ïîëî-
æåííÿ àáçàöó âîñüìîãî ïóíêòó 5 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó íå â³äïîâ³-
äàþòü ÷àñòèí³ ïåðø³é ñòàòò³ 8, ÷àñòèíàì ïåðø³é, äðóã³é, òðåò³é ñòàòò³ 29, ÷àñ-
òèí³ äðóã³é ñòàòò³ 55, ÷àñòèí³ äðóã³é ñòàòò³ 58 Îñíîâíîãî Çàêîíó Óêðà¿íè.

3.4. Çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè êîæíîìó, õòî íà çàêîííèõ ï³äñòàâàõ 
ïåðåáóâàº íà òåðèòîð³¿ Óêðà¿íè, ãàðàíòóºòüñÿ ñâîáîäà ïåðåñóâàííÿ, â³ëüíèé 
âèá³ð ì³ñöÿ ïðîæèâàííÿ, ïðàâî â³ëüíî çàëèøàòè òåðèòîð³þ Óêðà¿íè, çà âè-
íÿòêîì îáìåæåíü, ÿê³ âñòàíîâëþþòüñÿ çàêîíîì (÷àñòèíà ïåðøà ñòàòò³ 33). 

Ïðàâî íà ñâîáîäó ïåðåñóâàííÿ ³ âèáîðó ì³ñöÿ ïðîæèâàííÿ ÿê íåâ³ä’ºìíå 
ïðàâî êîæíî¿ ëþäèíè çàêð³ïëåíî òàêîæ Çàãàëüíîþ äåêëàðàö³ºþ ïðàâ ëþ-
äèíè 1948 ðîêó (ïóíêò 1 ñòàòò³ 13), Ì³æíàðîäíèì ïàêòîì ïðî ãðîìàäÿíñüê³ 
³ ïîë³òè÷í³ ïðàâà 1966 ðîêó (ñòàòòÿ 12), Ïðîòîêîëîì ¹4 äî Êîíâåíö³¿ ïðî 
çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä 1950 ðîêó (ñòàòòÿ 2).

Çàçíà÷åí³ ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿íè òà ì³æíàðîäíî-ïðàâîâèõ 
àêò³â ä³ñòàëè ñâ³é ïîäàëüøèé ðîçâèòîê ³ êîíêðåòèçàö³þ ó Çàêîí³ Óêðà¿íè 
«Ïðî ñâîáîäó ïåðåñóâàííÿ òà â³ëüíèé âèá³ð ì³ñöÿ ïðîæèâàííÿ â Óêðà¿í³» 
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â³ä 11 ãðóäíÿ 2003 ðîêó ¹1382-IV (äàë³ — Çàêîí ¹1382). Çîêðåìà, ó ñòàòò³ 2 
Çàêîíó ¹1382 çàêð³ïëþºòüñÿ ãàðàíò³ÿ íà ñâîáîäó ïåðåñóâàííÿ òà â³ëüíèé 
âèá³ð ì³ñöÿ ïðîæèâàííÿ, à ó ñòàòòÿõ 12, 13 âèçíà÷åíî êîëî îñ³á, ùîäî ÿêèõ 
îáìåæóºòüñÿ ñâîáîäà ïåðåñóâàííÿ òà â³ëüíèé âèá³ð ì³ñöÿ ïðîæèâàííÿ.

Ó âêàçàíèõ ñòàòòÿõ Çàêîíó ¹1382 íå ïåðåäáà÷åíî îáìåæåííÿ ïðàâà íà 
ñâîáîäó ïåðåñóâàííÿ òà â³ëüíèé âèá³ð ì³ñöÿ ïðîæèâàííÿ ëþäèíè ÷åðåç 
ï³äîçðó ó çàíÿòò³ áðîäÿæíèöòâîì.

Âèõîäÿ÷è ç íàâåäåíîãî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ïî-
ëîæåííÿ àáçàöó âîñüìîãî ïóíêòó 5 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó íå â³ä-
ïîâ³äàþòü ÷àñòèí³ ïåðø³é ñòàòò³ 33 Êîíñòèòóö³¿ Óêðà¿íè.

3.5. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîðóøåíå â êîíñòèòóö³éíî-
ìó ïîäàíí³ ïèòàííÿ, âèÿâèâ ³ç çàçíà÷åíèõ ï³äñòàâ íåâ³äïîâ³äí³ñòü Êîíñòèòó-
ö³¿ Óêðà¿íè ïîëîæåííÿ ïóíêòó 11 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó ùîäî ïðàâà 
ì³ë³ö³¿ ïðîâîäèòè ôîòîãðàôóâàííÿ, çâóêîçàïèñ, ê³íî- ³ â³äåîçéîìêó, äàêòèëî-
ñêîï³þ îñ³á, ÿê³ çàòðèìàí³ çà ï³äîçðîþ ó çàíÿòò³ áðîäÿæíèöòâîì, ùî â³äïî-
â³äíî äî ÷àñòèíè òðåòüî¿ ñòàòò³ 61 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä 
Óêðà¿íè» º ï³äñòàâîþ äëÿ âèçíàííÿ éîãî íåêîíñòèòóö³éíèì.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíàìè 
ïåðøîþ, äðóãîþ ñòàòò³ 152 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 61, 63, 65, 
70, 73, 82 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè), ïîëîæåííÿ ÷àñòèíè ïåðøî¿ ñòàòò³ 11 Çàêîíó Óêðà¿íè «Ïðî 
ì³ë³ö³þ» â³ä 20 ãðóäíÿ 1990 ðîêó ¹565-XII ç íàñòóïíèìè çì³íàìè, à ñàìå:

— àáçàöó âîñüìîãî ïóíêòó 5, çã³äíî ç ÿêèì ì³ë³ö³¿ íàäàºòüñÿ ïðàâî çà-
òðèìóâàòè ³ òðèìàòè ó ñïåö³àëüíî â³äâåäåíèõ äëÿ öüîãî ïðèì³ùåííÿõ îñ³á, 
ÿêèõ çàï³äîçðåíî ó çàíÿòò³ áðîäÿæíèöòâîì,— íà ñòðîê äî 30 ä³á çà âìîòè-
âîâàíèì ð³øåííÿì ñóäó;

— ïóíêòó 11 â ÷àñòèí³ ïðàâà ì³ë³ö³¿ ïðîâîäèòè ôîòîãðàôóâàííÿ, çâóêî-
çàïèñ, ê³íî- ³ â³äåîçéîìêó, äàêòèëîñêîï³þ îñ³á, ÿê³ çàòðèìàí³ çà ï³äîçðîþ 
ó çàíÿòò³ áðîäÿæíèöòâîì.

2. Ïîëîæåííÿ àáçàöó âîñüìîãî ïóíêòó 5 òà ïóíêòó 11 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 11 Çàêîíó Óêðà¿íè «Ïðî ì³ë³ö³þ», ÿê³ âèçíàí³ íåêîíñòèòóö³éíèìè, 
âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüî-
ãî Ð³øåííÿ.

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
àáçàöà âîñüìîãî ïóíêòà 5 ÷àñòè ïåðâîé ñòàòüè 11

Çàêîíà Óêðàèíû «Î ìèëèöèè» ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ
Óïîëíîìî÷åííîãî Âåðõîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâåêà

г.  К и е в Äåëî ¹1-25/2010
29 июня 2010 года
№17-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Âäîâè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ 
Ìàðêèÿíîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñè-
ëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàíäðîâè÷à — äîêëàä÷èêà, Äîìáðîâ-
ñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà 
Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâ-
íû, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, 
Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèê-
òîðà Èâàíîâè÷à,

ñ ó÷àñòèåì ïðåäñòàâèòåëåé ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåä-
ñòàâëåíèå: Êóçüìåíêî Âàëåíòèíû Ïàâëîâíû, Òàðãóëîâîé Èðèíû Ãåðàñè-
ìîâíû, Ôàäååâîé Íèíû Íèêîëàåâíû — ñîâåòíèêîâ Óïîëíîìî÷åííîãî 
Âåðõîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâåêà, Ïîñòîÿííîãî ïðåäñòàâèòå-
ëÿ Âåðõîâíîé Ðàäû Óêðàèíû â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû Ñåëèâà-
íîâà Àíàòîëèÿ Àëåêñàíäðîâè÷à, ïðåäñòàâèòåëÿ Ãåíåðàëüíîé ïðîêóðàòóðû 
Óêðàèíû Êóäðÿâöåâà Âèêòîðà Âèêòîðîâè÷à — çàìåñòèòåëÿ Ãåíåðàëüíîãî 
ïðîêóðîðà Óêðàèíû, ïðåäñòàâèòåëåé Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðà-
èíû: Ðàòóøíÿêà Âèêòîðà Èâàíîâè÷à — çàìåñòèòåëÿ Ìèíèñòðà âíóòðåííèõ 
äåë Óêðàèíû, Ïðèíäþêà Ãåííàäèÿ Èïïîëèòîâè÷à — íà÷àëüíèêà Óïðàâëå-
íèÿ þðèäè÷åñêîãî îáåñïå÷åíèÿ Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) àáçàöà âîñüìîãî ïóíêòà 5 ÷àñòè ïåðâîé 
ñòàòüè 11 Çàêîíà Óêðàèíû «Î ìèëèöèè» îò 20 äåêàáðÿ 1990 ãîäà ¹565-XII 
(Âåäîìîñòè Âåðõîâíîé Ðàäû ÓÑÑÐ, 1991 ã., ¹4, ñò.20) ñ ïîñëåäóþùèìè èç-
ìåíåíèÿìè ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Óïîëíîìî÷åííîãî Âåð-
õîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâåêà.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Óïîëíîìî÷åííîãî Âåðõîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷å-
ëîâåêà.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 82 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå ñïîðíîãî âîïðî-
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ñà î êîíñòèòóöèîííîñòè óêàçàííîãî â êîíñòèòóöèîííîì ïðåäñòàâëåíèè 
ïîëîæåíèÿ, âûÿâëåííîãî Óïîëíîìî÷åííûì Âåðõîâíîé Ðàäû Óêðàèíû ïî 
ïðàâàì ÷åëîâåêà â ïðîöåññå äåÿòåëüíîñòè.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Äèäêîâñêîãî À.À., îáúÿñíåíèÿ Êóçüìåí-
êî Â.Ï., Òàðãóëîâîé È.Ã., Ñåëèâàíîâà À.À., Êóäðÿâöåâà Â.Â., Ïðèíäþ-
êà Ã.È. è èññëåäîâàâ ìàòåðèàëû äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû 

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Óïîëíîìî÷åí-
íûé Âåðõîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâåêà — îáðàòèëñÿ â Êîíñ-
òèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì ïðèçíàòü íåêîíñòèòóöèîííûì 
ïîëîæåíèå àáçàöà âîñüìîãî ïóíêòà 5 ÷àñòè ïåðâîé ñòàòüè 11 Çàêîíà Óê-
ðàèíû «Î ìèëèöèè» îò 20 äåêàáðÿ 1990 ãîäà ¹565-XII ñ ïîñëåäóþùèìè 
èçìåíåíèÿìè (äàëåå — Çàêîí), ñîãëàñíî êîòîðîìó ìèëèöèè ïðåäîñòàâ-
ëåíî ïðàâî çàäåðæèâàòü è ñîäåðæàòü â ñïåöèàëüíî îòâåäåííûõ äëÿ ýòîãî 
ïîìåùåíèÿõ ëèö, ïîäîçðåâàåìûõ â çàíÿòèè áðîäÿæíè÷åñòâîì,— íà ñðîê 
äî 30 ñóòîê ïî ìîòèâèðîâàííîìó ðåøåíèþ ñóäà.

Àâòîð õîäàòàéñòâà óòâåðæäàåò, ÷òî îñïàðèâàåìîå ïîëîæåíèå ïðîòèâî-
ðå÷èò ñòàòüÿì 29, 33, 58 Êîíñòèòóöèè Óêðàèíû, ïîñêîëüêó íàðóøàåò ïðàâà 
ãðàæäàí íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü, ñâîáîäó ïåðåäâèæåíèÿ 
è ñâîáîäíûé âûáîð ìåñòà æèòåëüñòâà è äàåò ïðàâî ðàáîòíèêàì ìèëèöèè 
ïðèìåíÿòü ìåðû ïðåñå÷åíèÿ ê ëèöàì çà äåÿíèÿ, êîòîðûå íå ïðèçíàþòñÿ 
ïðàâîíàðóøåíèåì ñîãëàñíî çàêîíîäàòåëüñòâó Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óê-
ðàèíû, Ïðåäñåäàòåëü Âåðõîâíîãî Ñóäà Óêðàèíû, Ãåíåðàëüíàÿ ïðîêóðàòóðà 
Óêðàèíû, Ìèíèñòåðñòâî þñòèöèè Óêðàèíû, Ìèíèñòåðñòâî âíóòðåííèõ 
äåë Óêðàèíû, íàó÷íûå ñîòðóäíèêè Íàöèîíàëüíîé þðèäè÷åñêîé àêàäå-
ìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî, Îäåññêîé íàöèîíàëüíîé þðèäè-
÷åñêîé àêàäåìèè, Êèåâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà âíóòðåííèõ 
äåë, Õàðüêîâ ñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà âíóòðåííèõ äåë, Ëüâîâ-
ñêîãî ãîñóäàðñòâåííîãî óíèâåðñèòåòà âíóòðåííèõ äåë.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûé â êîíñòèòóöèîí-
íîì ïðåäñòàâëåíèè âîïðîñ, èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ äåìîêðàòè÷åñêèì, ïðàâîâûì ãîñóäàðñòâîì; ÷å-
ëîâåê, åãî æèçíü è çäîðîâüå, ÷åñòü è äîñòîèíñòâî, íåïðèêîñíîâåííîñòü è 
áåçîïàñíîñòü ïðèçíàþòñÿ â Óêðàèíå íàèâûñøåé ñîöèàëüíîé öåííîñòüþ; 
ïðàâà è ñâîáîäû ÷åëîâåêà è èõ ãàðàíòèè îïðåäåëÿþò ñîäåðæàíèå è íàïðàâ-
ëåííîñòü äåÿòåëüíîñòè ãîñóäàðñòâà, êîòîðîå îòâå÷àåò ïåðåä ÷åëîâåêîì çà 
ñâîþ äåÿòåëüíîñòü; óòâåðæäåíèå è îáåñïå÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà ÿâ-
ëÿåòñÿ ãëàâíîé îáÿçàííîñòüþ ãîñóäàðñòâà (ñòàòüÿ 1, ÷àñòè ïåðâàÿ, âòîðàÿ 
ñòàòüè 3 Êîíñòèòóöèè Óêðàèíû).

Â Óêðàèíå ïðèçíàåòñÿ è äåéñòâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà (÷àñòü 
ïåðâàÿ ñòàòüè 8 Îñíîâíîãî Çàêîíà Óêðàèíû). Êîíñòèòóöèîííûé Ñóä Óêðàè-
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íû â àáçàöå âòîðîì ïîäïóíêòà 4.1 ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ 
îò 2 íîÿáðÿ 2004 ãîäà ¹15-ðï/2004 óêàçàë, ÷òî âåðõîâåíñòâî ïðàâà òðåáóåò 
îò ãîñóäàðñòâà åãî âîïëîùåíèÿ â ïðàâîòâîð÷åñêóþ è ïðàâîïðèìåíèòåëüíóþ 
äåÿòåëüíîñòü, â ÷àñòíîñòè â çàêîíû, êîòîðûå ïî ñâîåìó ñìûñëó äîëæíû 
áûòü ïðîíèêíóòû ïðåæäå âñåãî èäåÿìè ñîöèàëüíîé ñïðàâåäëèâîñòè, ñâîáî-
äû, ðàâåíñòâà è ò. ï.

Îäíèì èç ýëåìåíòîâ âåðõîâåíñòâà ïðàâà ÿâëÿåòñÿ ïðèíöèï ïðàâîâîé 
îïðåäåëåííîñòè, â êîòîðîì óòâåðæäàåòñÿ, ÷òî îãðàíè÷åíèå îñíîâíûõ ïðàâ 
÷åëîâåêà è ãðàæäàíèíà è âîïëîùåíèå ýòèõ îãðàíè÷åíèé íà ïðàêòèêå äî-
ïóñòèìî ëèøü ïðè óñëîâèè îáåñïå÷åíèÿ ïðåäñêàçóåìîñòè ïðèìåíåíèÿ 
ïðàâîâûõ íîðì, óñòàíàâëèâàåìûõ òàêèìè îãðàíè÷åíèÿìè. Òî åñòü îãðà-
íè÷åíèå ëþáîãî ïðàâà äîëæíî áàçèðîâàòüñÿ íà êðèòåðèÿõ, êîòîðûå äàäóò 
âîçìîæíîñòü ëèöó îòäåëÿòü ïðàâîìåðíîå ïîâåäåíèå îò ïðîòèâîïðàâíîãî, 
ïðåäóñìàòðèâàòü þðèäè÷åñêèå ïîñëåäñòâèÿ ñâîåãî ïîâåäåíèÿ.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè îò 22 ñåíòÿáðÿ 2005 ãîäà 
¹5-ðï/2005 ïî äåëó î ïîñòîÿííîì ïîëüçîâàíèè çåìåëüíûìè ó÷àñòêàìè 
óêàçàë, ÷òî èç êîíñòèòóöèîííûõ ïðèíöèïîâ ðàâåíñòâà è ñïðàâåäëèâîñòè 
âûòåêàåò òðåáîâàíèå îïðåäåëåííîñòè, ÿñíîñòè è íåäâóñìûñëåííîñòè ïðà-
âîâîé íîðìû, ïîñêîëüêó èíîå íå ìîæåò îáåñïå÷èòü åå îäèíàêîâîå ïðè-
ìåíåíèå, íå èñêëþ÷àåò íåîãðàíè÷åííîñòè òðàêòîâàíèÿ â ïðàâîïðèìåíè-
òåëüíîé ïðàêòèêå è íåèçáåæíî ïðèâîäèò ê ïðîèçâîëó (àáçàö âòîðîé ïîä-
ïóíêòà 5.4 ïóíêòà 5 ìîòèâèðîâî÷íîé ÷àñòè).

Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà íåîäíîêðàòíî îáðàùàë âíèìàíèå 
íà íåñîâåðøåíñòâî äåéñòâóþùåãî çàêîíîäàòåëüñòâà Óêðàèíû è íåîáõîäè-
ìîñòü ïðèäåðæèâàòüñÿ ïðèíöèïà ïðàâîâîé îïðåäåëåííîñòè. Òàê, â ðåøåíèè 
îò 6 íîÿáðÿ 2008 ãîäà ïî äåëó «Åëîåâ ïðîòèâ Óêðàèíû» óêàçàíî ñëåäóþùåå: 
«Ñóä ñ÷èòàåò, ÷òî îòñóòñòâèå ÷åòêî ñôîðìóëèðîâàííûõ ïîëîæåíèé, êîòî-
ðûå îïðåäåëÿëè áû, âîçìîæíî ëè íàäëåæàùèì îáðàçîì ïðîäîëæèòü (åñëè 
äà, òî ïðè êàêèõ óñëîâèÿõ) ïðèìåíåíèå íà ñòàäèè ñóäåáíîãî ñëåäñòâèÿ ìåðû 
ïðåñå÷åíèÿ â âèäå ñîäåðæàíèÿ ïîä ñòðàæåé, èçáðàííîé íà îïðåäåëåííûé 
ïåðèîä íà ñòàäèè äîñóäåáíîãî ñëåäñòâèÿ, íå ñîîòâåòñòâóåò êðèòåðèþ «ïðåä-
ñêàçóåìîñòè çàêîíà» äëÿ öåëåé ïóíêòà 1 ñòàòüè 5 Êîíâåíöèè. Ñóä òàêæå íà-
ïîìèíàåò, ÷òî ïðàêòèêà, âîçíèêøàÿ â ñâÿçè ñ çàêîíîäàòåëüíûì ïðîáåëîì è 
îïðåäåëÿþùàÿ ñîäåðæàíèå ëèöà ïîä ñòðàæåé â òå÷åíèå íåîãðàíè÷åííîãî è 
íåïðåäâèäåííîãî ñðîêà â îáñòîÿòåëüñòâàõ, êîãäà òàêîå ñîäåðæàíèå íå ïðåä-
ïîëàãàåòñÿ íè êîíêðåòíûì ïîëîæåíèåì çàêîíîäàòåëüñòâà, íè êàêèì-ëèáî 
ñóäåáíûì ðåøåíèåì, ñàìà ïî ñåáå ïðîòèâîðå÷èò ïðèíöèïó þðèäè÷åñêîé 
îïðåäåëåííîñòè, èìïëèöèðîâàííîìó Êîíâåíöèåé è ÿâëÿþùåìóñÿ îäíèì 
èç îñíîâíûõ ýëåìåíòîâ âåðõîâåíñòâà ïðàâà» (ïóíêò 53).

Â ðåøåíèè îò 18 äåêàáðÿ 2008 ãîäà ïî äåëó «Íîâèê ïðîòèâ Óêðàèíû» 
Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà óêàçàë, ÷òî «êîãäà ðå÷ü èäåò î ëèøå-
íèè ñâîáîäû, ÷ðåçâû÷àéíî âàæíûì óñëîâèåì ÿâëÿåòñÿ îáåñïå÷åíèå îáùå-
ãî ïðèíöèïà þðèäè÷åñêîé îïðåäåëåííîñòè. Òðåáîâàíèå «êà÷åñòâà çàêîíà» 
â ïîíèìàíèè ïóíêòà 1 ñòàòüè 5 Êîíâåíöèè îçíà÷àåò, ÷òî êîãäà íàöèîíàëü-
íûé çàêîí ïðåäóñìàòðèâàåò âîçìîæíîñòü ëèøåíèÿ ñâîáîäû, òàêîé çàêîí 
äîëæåí áûòü äîñòàòî÷íî äîñòóïíûì, ÷åòêî ñôîðìóëèðîâàííûì è ïðåäñêà-
çóåìûì â ñâîåì ïðèìåíåíèè äëÿ òîãî, ÷òîáû èñêëþ÷èòü êàêîé-ëèáî ðèñê 
ïðîèçâîëà» (ïóíêò 19).
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3.2. Ñîãëàñíî ñòàòüå 29 Êîíñòèòóöèè Óêðàèíû êàæäûé ÷åëîâåê èìååò 
ïðàâî íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü (÷àñòü ïåðâàÿ), íèêòî íå 
ìîæåò áûòü àðåñòîâàí èëè ñîäåðæàòüñÿ ïîä ñòðàæåé èíà÷å êàê ïî ìîòèâè-
ðîâàííîìó ðåøåíèþ ñóäà è òîëüêî íà îñíîâàíèÿõ è â ïîðÿäêå, óñòàíîâ-
ëåííûõ çàêîíîì (÷àñòü âòîðàÿ), â ñëó÷àå íàñòîÿòåëüíîé íåîáõîäèìîñòè 
ïðåäîòâðàòèòü ïðåñòóïëåíèå èëè åãî ïðåñå÷ü óïîëíîìî÷åííûå íà òî çà-
êîíîì îðãàíû ìîãóò ïðèìåíèòü ñîäåðæàíèå ëèöà ïîä ñòðàæåé â êà÷åñòâå 
âðåìåííîé ìåðû ïðåñå÷åíèÿ, îáîñíîâàííîñòü êîòîðîé â òå÷åíèå ñåìèäå-
ñÿòè äâóõ ÷àñîâ äîëæíà áûòü ïðîâåðåíà ñóäîì (÷àñòü òðåòüÿ).

Îñíîâíûìè ìåæäóíàðîäíûìè àêòàìè, â êîòîðûõ çàêðåïëåíî ïðàâî 
êàæäîãî ÷åëîâåêà íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü, ÿâëÿþòñÿ:

— Âñåîáùàÿ äåêëàðàöèÿ ïðàâ ÷åëîâåêà 1948 ãîäà, â ñòàòüå 3 êîòîðîé 
ïðîâîçãëàøåíî, ÷òî êàæäûé ÷åëîâåê èìååò ïðàâî íà æèçíü, ñâîáîäó è ëè÷-
íóþ íåïðèêîñíîâåííîñòü, à â ñòàòüå 9 — íèêòî íå ìîæåò áûòü ïîäâåðãíóò 
ïðîèçâîëüíîìó àðåñòó, çàäåðæàíèþ èëè èçãíàíèþ;

— Ìåæäóíàðîäíûé ïàêò î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ 1966 ãî-
äà, â ïóíêòå 1 ñòàòüè 9 êîòîðîãî óêàçàíî, ÷òî êàæäûé ÷åëîâåê èìååò ïðàâî 
íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü; íèêòî íå ìîæåò áûòü ïîäâåðã-
íóò ïðîèçâîëüíîìó àðåñòó èëè ñîäåðæàíèþ ïîä ñòðàæåé; íèêòî íå äîëæåí 
áûòü ëèøåí ñâîáîäû èíà÷å êàê íà îñíîâàíèÿõ è â ñîîòâåòñòâèè ñ ïðîöåäó-
ðîé, êîòîðûå óñòàíîâëåíû çàêîíîì;

— Êîíâåíöèÿ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä 1950 ãîäà, 
ïóíêò 1 ñòàòüè 5 êîòîðîé ãëàñèò, ÷òî êàæäûé èìååò ïðàâî íà ñâîáîäó è 
ëè÷íóþ íåïðèêîñíîâåííîñòü; íèêòî íå ìîæåò áûòü ëèøåí ñâîáîäû, êðîìå 
ñëó÷àåâ è ñîãëàñíî ïðîöåäóðå, óñòàíîâëåííîé çàêîíîì, â ÷àñòíîñòè çàêîí-
íîãî çàäåðæàíèÿ ëèö ñ öåëüþ ïðåäîòâðàùåíèÿ ðàñïðîñòðàíåíèÿ èíôåê-
öèîííûõ çàáîëåâàíèé, äóøåâíîáîëüíûõ, àëêîãîëèêîâ ëèáî íàðêîìàíîâ 
èëè áðîäÿã.

Ïîëîæåíèÿ ñòàòüè 29 Êîíñòèòóöèè Óêðàèíû îïðåäåëÿþò çàäåðæàíèå, 
àðåñò è ñîäåðæàíèå ïîä ñòðàæåé êàê ìåðû ïðåñå÷åíèÿ, êîòîðûå îãðàíè-
÷èâàþò ïðàâî íà ñâîáîäó è íà ëè÷íóþ íåïðèêîñíîâåííîñòü ëèöà è ìîãóò 
ïðèìåíÿòüñÿ òîëüêî íà îñíîâàíèÿõ è â ïîðÿäêå, óñòàíîâëåííûõ çàêîíîì.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ñëîâîñî÷åòàíèå «òîëü-
êî íà îñíîâàíèÿõ è â ïîðÿäêå, óñòàíîâëåííûõ çàêîíîì» ïðåäóñìàòðèâàåò 
îáÿçàííîñòü îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è èõ äîëæíîñòíûõ ëèö îáåñ-
ïå÷èâàòü ñîáëþäåíèå íîðì êàê ìàòåðèàëüíîãî, òàê è ïðîöåññóàëüíîãî 
ïðàâà ïðè çàäåðæàíèè.

Óêàçàííîå îçíà÷àåò, ÷òî çàäåðæàííûé èìååò ïðàâî íà ïðîâåðêó êîìïå-
òåíòíûì ñóäîì íå òîëüêî ñîáëþäåíèÿ îðãàíàìè ãîñóäàðñòâåííîé âëàñòè 
è èõ äîëæíîñòíûìè ëèöàìè íîðì ïðîöåññóàëüíîãî ïðàâà, íà îñíîâàíèè 
êîòîðûõ ïðîâîäèëîñü çàäåðæàíèå, íî è îáîñíîâàííîñòè ïîäîçðåíèÿ, ïî-
ñëóæèâøåãî îñíîâàíèåì äëÿ çàäåðæàíèÿ, çàêîííîñòè öåëè, ñ êîòîðîé îíî 
ïðèìåíÿëîñü è áûëî ëè íåîáõîäèìûì è îïðàâäàííûì â êîíêðåòíûõ îá-
ñòîÿòåëüñòâàõ.

Çàäåðæàíèå â ëþáîì ñëó÷àå íå ìîæåò áûòü ïðèçíàíî îáîñíîâàííûì, 
åñëè äåéñòâèÿ, êîòîðûå èíêðèìèíèðóþòñÿ çàäåðæàííîìó, íà âðåìÿ èõ ñî-
âåðøåíèÿ íå ìîãëè ðàñöåíèâàòüñÿ èëè íå ïðèçíàâàëèñü çàêîíîì êàê ïðà-
âîíàðóøåíèå.
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Àíàëîãè÷íîé ïîçèöèè ïðèäåðæèâàëñÿ Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëî-
âåêà â ðåøåíèÿõ îò 23 îêòÿáðÿ 2008 ãîäà ïî äåëó «Ñîëäàòåíêî ïðîòèâ Óêðàè-
íû», îò 6 íîÿáðÿ 2008 ãîäà ïî äåëó «Åëîåâ ïðîòèâ Óêðàèíû», îò 19 ôåâðàëÿ 
2009 ãîäà ïî äåëó «Íèêîëàé Êó÷åðåíêî ïðîòèâ Óêðàèíû».

3.3. Îñïàðèâàåìîå ïîëîæåíèå Çàêîíà ïðåäîñòàâëÿåò ìèëèöèè ïðàâî 
çàäåðæèâàòü è ñîäåðæàòü â ñïåöèàëüíî îòâåäåííûõ äëÿ ýòîãî ïîìåùåíèÿõ 
ëèö, çàïîäîçðåííûõ â çàíÿòèè áðîäÿæíè÷åñòâîì,— íà ñðîê äî 30 ñóòîê ïî 
ìîòèâèðîâàííîìó ðåøåíèþ ñóäà.

Èç äàííîé íîðìû óñìàòðèâàåòñÿ, ÷òî öåëüþ òàêîãî çàäåðæàíèÿ ÿâëÿ-
åòñÿ âûÿñíåíèå ïðè÷àñòíîñòè ëèöà ê çàíÿòèþ áðîäÿæíè÷åñòâîì, òî åñòü 
ê ñîâåðøåíèþ ïðåñòóïëåíèÿ èëè äðóãîãî ïðàâîíàðóøåíèÿ. Íàëè÷èå äàí-
íîãî ïðàâà ó ìèëèöèè áûëî îáóñëîâëåíî ñóùåñòâîâàíèåì óãîëîâíîé îò-
âåòñòâåííîñòè çà òàêèå äåÿíèÿ ñîãëàñíî ñòàòüå 214 Óãîëîâíîãî êîäåêñà 
Óêðàè íû â ðåäàêöèè 1960 ãîäà. Îäíàêî ñîñòàâ ïðåñòóïëåíèÿ, îïðåäåëåí-
íûé äàííîé ñòàòüåé, áûë äåêðèìèíàëèçèðîâàí Çàêîíîì Óêðàèíû «Î âíå-
ñåíèè äîïîëíåíèé è èçìåíåíèé â Óãîëîâíûé êîäåêñ Óêðàèíû, Óãîëîâíî-
ïðîöåññóàëüíûé êîäåêñ Óêðàèíñêîé ÑÑÐ è Êîäåêñ Óêðàèíñêîé ÑÑÐ îá 
àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ» îò 7 èþëÿ 1992 ãîäà ¹2547-XII.

Ñîãëàñíî ïóíêòó 22 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû èñ-
êëþ÷èòåëüíî çàêîíàìè Óêðàèíû îïðåäåëÿþòñÿ îñíîâû ãðàæäàíñêî-ïðà-
âîâîé îòâåòñòâåííîñòè; äåÿíèÿ, ÿâëÿþùèåñÿ ïðåñòóïëåíèÿìè, àäìèíèñ-
òðàòèâíûìè èëè äèñöèïëèíàðíûìè ïðàâîíàðóøåíèÿìè, è îòâåòñòâåí-
íîñòü çà íèõ.

Â Óãîëîâíîì êîäåêñå Óêðàèíû óñòàíîâëåíî, ÷òî ïðåñòóïíîñòü äåÿíèÿ, 
à òàêæå åãî íàêàçóåìîñòü è èíûå óãîëîâíî-ïðàâîâûå ïîñëåäñòâèÿ îïðå-
äåëÿþòñÿ òîëüêî ýòèì êîäåêñîì (÷àñòü òðåòüÿ ñòàòüè 3), õîòÿ ñèñòåìíûé 
àíàëèç åãî íîðì ñâèäåòåëüñòâóåò, ÷òî áðîäÿæíè÷åñòâî íå ïðèçíàåòñÿ â íåì 
êàê îáùåñòâåííî-îïàñíîå äåÿíèå è îòâåòñòâåííîñòü çà åãî ñîâåðøåíèå íå 
ïðåäóñìîòðåíà.

Íå äàåò îïðåäåëåíèÿ áðîäÿæíè÷åñòâà êàê ïðàâîíàðóøåíèÿ è Êîäåêñ 
Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ è äðóãèå çàêîíû Óêðà-
èíû.

Îñïàðèâàåìûì ïîëîæåíèåì Çàêîíà óñòàíîâëåíî òîëüêî îñíîâàíèå äëÿ 
çàäåðæàíèÿ. Çàêîí íå ïðåäóñìàòðèâàåò ñîäåðæàíèÿ, ïðèçíàêîâ áðîäÿæ-
íè÷åñòâà è ïðîöåäóðû äîñòàòî÷íî äîñòóïíîé, ÷åòêî ñôîðìóëèðîâàííîé è 
ïðåäñêàçóåìîé â ñâîåì ïðèìåíåíèè, òî åñòü òàêîé, êîòîðàÿ ïîçâîëÿëà áû 
ïðåäîòâðàòèòü ðèñê ïðîèçâîëüíîãî çàäåðæàíèÿ êàêîãî-ëèáî ëèöà ïî ïîäîç-
ðåíèþ â çàíÿòèè áðîäÿæíè÷åñòâîì, à ýòî íåñîâìåñòèìî ñ ïðèíöèïîì ïðà-
âîâîé îïðåäåëåííîñòè.

Ïî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, èçëîæåííîé 
â Ðåøåíèè îò 26 èþíÿ 2003 ãîäà ¹12-ðï/2003, çàäåðæàíèå íåîáõîäèìî 
ïîíèìàòü êàê âðåìåííóþ óãîëîâíî-ïðîöåññóàëüíóþ è êàê àäìèíèñòðà-
òèâíî-ïðîöåññóàëüíóþ ìåðû ïðåñå÷åíèÿ, ïðèìåíåíèå êîòîðûõ îãðàíè-
÷èâàåò ïðàâî íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü (àáçàö ÷åòâåðòûé 
ïóíêòà 6 ìîòèâèðîâî÷íîé ÷àñòè).

Ñèñòåìíûé àíàëèç íîðì Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû, 
â ÷àñòíîñòè ñòàòåé 106, 115, 149, 1652, è Êîäåêñà Óêðàèíû îá àäìèíèñò-
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ðàòèâíûõ ïðàâîíàðóøåíèÿõ (ñòàòåé 260, 261, 262 è äðóãèõ) ñ ó÷åòîì òîãî, 
÷òî áðîäÿæíè÷åñòâî íå ïðèçíàåòñÿ çàêîíàìè Óêðàèíû ïðåñòóïëåíèåì èëè 
àäìèíèñòðàòèâíûì ïðàâîíàðóøåíèåì, äàåò îñíîâàíèÿ ñäåëàòü âûâîä îá 
îòñóòñòâèè â äàííûõ íîðìàõ ïðîöåäóðû è ïîðÿäêà ðàññìîòðåíèÿ ñóäîì 
âîïðîñîâ î çàäåðæàíèè ëèöà ïî ïîäîçðåíèþ â çàíÿòèè áðîäÿæíè÷åñòâîì.

Ó÷èòûâàÿ èçëîæåííîå, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî 
ïîëîæåíèÿ àáçàöà âîñüìîãî ïóíêòà 5 ÷àñòè ïåðâîé ñòàòüè 11 Çàêîíà íå 
ñîîòâåòñòâóþò ÷àñòè ïåðâîé ñòàòüè 8, ÷àñòÿì ïåðâîé, âòîðîé, òðåòüåé ñòà-
òüè 29, ÷àñòè âòîðîé ñòàòüè 55, ÷àñòè âòîðîé ñòàòüè 58 Îñíîâíîãî Çàêîíà 
Óêðàèíû.

3.4. Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû êàæäîìó, êòî íà çàêîííûõ îñíî-
âàíèÿõ íàõîäèòñÿ íà òåððèòîðèè Óêðàèíû, ãàðàíòèðóåòñÿ ñâîáîäà ïåðå-
äâèæåíèÿ, ñâîáîäíûé âûáîð ìåñòà æèòåëüñòâà, ïðàâî ñâîáîäíî ïîêèäàòü 
òåððèòîðèþ Óêðàèíû, çà èñêëþ÷åíèåì îãðàíè÷åíèé, óñòàíàâëèâàåìûõ 
çàêîíîì (÷àñòü ïåðâàÿ ñòàòüè 33). 

Ïðàâî íà ñâîáîäó ïåðåäâèæåíèÿ è âûáîðà ìåñòà æèòåëüñòâà êàê íå-
îòúåìëåìîå ïðàâî êàæäîãî ÷åëîâåêà çàêðåïëåíî òàêæå Îáùåé äåêëàðàöè-
åé ïðàâ ÷åëîâåêà 1948 ãîäà (ïóíêò 1 ñòàòüè 13), Ìåæäóíàðîäíûì ïàêòîì 
î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ 1966 ãîäà (ñòàòüÿ 12), Ïðîòîêî-
ëîì ¹4 ê Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä 1950 ãîäà 
(ñòàòüÿ 2).

Óêàçàííûå ïîëîæåíèÿ Êîíñòèòóöèè Óêðàèíû è ìåæäóíàðîäíî-ïðà-
âîâûõ àêòîâ ïîëó÷èëè äàëüíåéøåå ðàçâèòèå è êîíêðåòèçàöèþ â Çàêîíå 
Óêðàèíû «Î ñâîáîäå ïåðåäâèæåíèÿ è ñâîáîäíîì âûáîðå ìåñòà æèòåëüñ-
òâà â Óêðàèíå» îò 11 äåêàáðÿ 2003 ãîäà ¹1382-IV (äàëåå — Çàêîí ¹1382). 
Â ÷àñòíîñòè, â ñòàòüå 2 Çàêîíà ¹1382 çàêðåïëÿåòñÿ ãàðàíòèÿ íà ñâîáîäó 
ïåðåäâèæåíèÿ è ñâîáîäíûé âûáîð ìåñòà æèòåëüñòâà, à â ñòàòüÿõ 12, 13 îï-
ðåäåëåí êðóã ëèö, â îòíîøåíèè êîòîðûõ îãðàíè÷èâàåòñÿ ñâîáîäà ïåðåäâè-
æåíèÿ è ñâîáîäíûé âûáîð ìåñòà æèòåëüñòâà.

Â óêàçàííûõ ñòàòüÿõ Çàêîíà ¹1382 íå ïðåäóñìîòðåíî îãðàíè÷åíèå 
ïðàâà íà ñâîáîäó ïåðåäâèæåíèÿ è ñâîáîäíûé âûáîð ìåñòà æèòåëüñòâà ÷å-
ëîâåêà ïî ïîäîçðåíèþ â çàíÿòèè áðîäÿæíè÷åñòâîì.

Èñõîäÿ èç èçëîæåííîãî, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî 
ïîëîæåíèÿ àáçàöà âîñüìîãî ïóíêòà 5 ÷àñòè ïåðâîé ñòàòüè 11 Çàêîíà íå ñî-
îòâåòñòâóþò ÷àñòè ïåðâîé ñòàòüè 33 Êîíñòèòóöèè Óêðàèíû.

3.5. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûé â êîíñòèòóöè-
îííîì ïðåäñòàâëåíèè âîïðîñ, âûÿâèë íà óêàçàííûõ îñíîâàíèÿõ íåñîîò-
âåòñòâèå Êîíñòèòóöèè Óêðàèíû ïîëîæåíèÿ ïóíêòà 11 ÷àñòè ïåðâîé ñòà-
òüè 11 Çàêîíà îòíîñèòåëüíî ïðàâà ìèëèöèè ïðîâîäèòü ôîòîãðàôèðîâà-
íèå, çâóêîçàïèñü, êèíî- è âèäåîñúåìêó, äàêòèëîñêîïèþ ëèö, çàäåðæàííûõ 
ïî ïîäîçðåíèþ â çàíÿòèè áðîäÿæíè÷åñòâîì, ÷òî ñîãëàñíî ÷àñòè òðåòüåé 
ñòàòüè 61 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ 
îñíîâàíèåì äëÿ ïðèçíàíèÿ åãî íåêîíñòèòóöèîííûì.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿìè 51, 61, 63, 65, 
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70, 73, 82 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòè-
òóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè) ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 11 Çàêîíà Óêðàèíû «Î ìè-
ëèöèè» îò 20 äåêàáðÿ 1990 ãîäà ¹565-XII ñ ïîñëåäóþùèìè èçìåíåíèÿìè, 
à èìåííî:

— àáçàöà âîñüìîãî ïóíêòà 5, ñîãëàñíî êîòîðîìó ìèëèöèè ïðåäîñòàâ-
ëÿåòñÿ ïðàâî çàäåðæèâàòü è ñîäåðæàòü â ñïåöèàëüíî îòâåäåííûõ äëÿ ýòîãî 
ïîìåùåíèÿõ ëèö, çàïîäîçðåííûõ â çàíÿòèè áðîäÿæíè÷åñòâîì,— íà ñðîê 
äî 30 ñóòîê ïî ìîòèâèðîâàííîìó ðåøåíèþ ñóäà;

— ïóíêòà 11 â ÷àñòè ïðàâà ìèëèöèè ïðîâîäèòü ôîòîãðàôèðîâàíèå, çâó-
êîçàïèñü, êèíî- è âèäåîñúåìêó, äàêòèëîñêîïèþ ëèö, çàäåðæàííûõ ïî ïî-
äîçðåíèþ â çàíÿòèè áðîäÿæíè÷åñòâîì.

2. Ïîëîæåíèÿ àáçàöà âîñüìîãî ïóíêòà 5 è ïóíêòà 11 ÷àñòè ïåðâîé ñòà-
òüè 11 Çàêîíà Óêðàèíû «Î ìèëèöèè», ïðèçíàííûå íåêîíñòèòóöèîííûìè, 
óòðà÷èâàþò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íà-
ñòîÿùåãî Ðåøåíèÿ.

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.17-rp/2010 
dated June 29, 2010 in the case upon the constitutional petition of the Authorised 
Human Rights Representative of the Verkhovna Rada of Ukraine on conformity with 
the Constitution of Ukraine (constitutionality) of paragraph 8 of Article 11.1.5 of the 
Law of Ukraine «On Militia»

Subject of the right to constitutional petition — the Authorised Human Rights 
Representative of the Verkhovna Rada of Ukraine — applied to the Constitutional 
Court with a petition to recognise as unconstitutional the provisions of paragraph 8 
of Article 11.1.5 of the Law «On Militia» No.565-XII dated December 20, 1990 as 
amended (hereinafter referred to as «the Law») according to which militia has a right 
to arrest people suspected of vagrancy and to detain them in specially designated 
premises — for the period up to 30 days under the substantiated court decision. 

Ukraine is a democratic, law-based state; the human being, his or her life and 
health, honour and dignity, inviolability and security are recognised in Ukraine as 
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the highest social value; human rights and freedoms and their guarantees determine 
the essence and orientation of the activity of the State which is answerable to the 
individual for its activity; affirmation and ensuring of human rights and freedoms 
is the main duty of the State (Articles 1, 3.1, 3.2 of the Constitution). 

The principle of the rule of law is recognised and effective in Ukraine (Article 8.1 
of the Fundamental Law).

One of the elements of the rule of law is the principle of legal certainty 
which states that restriction of the fundamental human and citizens rights and 
implementation of these restrictions are acceptable only on condition of ensuring 
predictability of application of the legal norms established by these restrictions. In 
other words, restriction of any right should be based on the criteria which provide 
a person the possibility to distinguish lawful behaviour from unlawful behaviour, 
and to foresee legal consequences of his/her behaviour. 

Pursuant to Article 29 of the Constitution every person has the right to freedom 
and personal inviolability (Article 29.1), no one shall be arrested or held in custody 
other than pursuant to a substantiated court decision and only on the grounds and 
in accordance with the procedure established by law (Article 29.2), in the event of 
an urgent necessity to prevent or stop a crime, bodies authorised by law may hold 
a person in custody as a temporary preventive measure, the reasonable grounds 
for which shall be verified by a court within seventy-two hours (Article 29.3). 

The provisions of Article 29 of the Constitution define detention, arrest and 
holding in custody as enforcement measures which restrict the right to freedom 
and personal inviolability of a person and can be applied only on the grounds and 
in accordance with the procedure established by law. 

The Constitutional Court deems that the word combination «only on the 
grounds and in accordance with the procedure established by law» envisages the 
obligation of the state bodies and their officials to ensure observance of norms of 
both material and procedural law during arrest. 

The above-mentioned means that a detained person has a right for the 
competent court to check not only observance of norms of procedural law by the 
state bodies and their officials which were the grounds for arrest, but arguments 
for suspicion which were the grounds for arrest, lawfulness of the object-matter 
of its enforcement and whether it was necessary and justified under particular 
circumstances. 

Arrest shall not be recognised as well-founded in any case if deeds, which are 
incriminated to a detainee, could not be qualified or were not considered by law 
as violation of law at the time of their execution. 

The disputed provision of the Law provide police with a right to arrest people who 
are suspected of vagrancy and to detain them in specially designated premises — for 
the period up to 30 days under the court decision. 

This norm means that the objective of such an arrest is to ascertain involvement 
of a person in vagrancy, i.e. committing of crime or other violation of law. This 
right was conditioned on criminal responsibility for such deeds envisaged by 
Article 214 of the Criminal Code in its wording as of 1960. However, components 
of crime defined by this Article were decriminalised by the Law «On Introducing 
Amendments and Supplements to the Criminal Code of Ukraine, Criminal 
Procedural Code of the Ukrainian SSR and the Code of the Ukrainian SSR on 
Administrative Offences» No.2547-XII dated July 7, 1992. 
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According to Article 92.1.22 of the Constitution the principles of civil legal 
liability acts that are crimes, administrative or disciplinary offences, and liability 
for them shall be determined exclusively by the laws of Ukraine. 

The Criminal Code envisages that criminality of acts, as well as their 
punishment and other criminal legal consequences are determined exclusively 
by this code (Article 3.3). However, the system analysis of the norms of this code 
testifies that vagrancy is not indicated in it as an action injurious to the public and 
responsibility for its perpetration is not provided. 

Neither the Code of Administrative Offences nor other laws provide the 
definition of vagrancy as a violation of law either. 

The disputed provision of the Law establishes only the grounds for arrest. The 
Law does not envisage the content, signs of vagrancy and the procedure which is 
accessible enough, clearly-worded and provided in its enforcement, i.e. the procedure 
which would enable to prevent the risk of willful arrest of any person on suspicion of 
vagrancy while this does not conform to the principle of legal certainty. 

The system analysis of the norms of the Criminal Procedural Code, specifically 
Articles 106, 115, 149, 1652, and the Code of Administrative Offences (Articles 260, 
261, 262 etc.) taking into consideration that vagrancy is not determined by laws 

as a crime or administrative offence gives grounds to conclude that these norms 
do not envisage the procedure and the order of consideration by courts of issues 
concerning arrest of a person on suspicion of vagrancy. 

With regard to the above-mentioned, the Constitutional Court considers the 
that provisions of paragraph 8 of Article 11.1.5 of the Law do not conform to 
Articles 8.1, 29.1, 29.2, 29.3, 55.2, 58.2 of the Fundamental Law. 

Pursuant to the Constitution everyone who is legally present on the territory 
of Ukraine is guaranteed freedom of movement, free choice of place of residence, 
and the right to freely leave the territory of Ukraine, with the exception of 
restrictions established by law (Article 33.1).

Provisions of the Constitution of Ukraine and international legal acts found 
their further development and specification in the Law «On Freedom of Movement 
and Free Choice of Place of Residence in Ukraine» No.1382-VI dated December 
11, 2003 (hereinafter referred to as «the Law No.1382»). In particular, Article 2 of 
the Law No.1382 envisages guarantee of freedom of movement and free choice of 
place of residence, and Articles 12, 13 define people whose freedom of movement 
and free choice of place of residence are limited. 

The above-mentioned Articles of the Law No.1382 do not envisage restriction 
of the right to freedom of movement and free choice of place of residence of a 
person on suspicion of vagrancy.

Proceeding from foregoing the Constitutional Court deems that provisions 
of paragraph 8 of Article 11.1.5 of the Law do not conform to Article 33.1 of the 
Constitution. 

Examining the issue raised in the constitutional petition the Constitutional 
Court identified — on the mentioned grounds — non-conformity of the provisions 
of Article 11.1.11 of the Law on the right of police to take photographs, to conduct 
sound recording, filming and video recording, fingerprint identification of people 
who are arrested on suspicion of vagrancy to the Constitution which is the reason 
for considering it unconstitutional according to Article 61.3 of the Law of Ukraine 
«On the Constitutional Court of Ukraine». 
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Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine 

(unconstitutional) the provisions of Article 11.1 of the Law «On Militia» No.565-
XII dated December 20, 1990 as amended, in particular: 

— paragraph 8 of Article 11.1.5 according to which militia has a right to arrest 
people who are suspected of vagrancy and to detain them in specially designated 
premises — for the period up to 30 days under the court decision;

— Article 11.1.11 in part of the right of militia to take photographs, to conduct 
sound recording, filming and video recording, fingerprint identification of people 
who are arrested on suspicion of vagrancy.

2. The provisions of paragraph 8 of Article 11.1.5 and Article 11.1.11 of the 
Law «On Militia» recognised as unconstitutional lose their legal effect from the 
day the Constitutional Court adopts this Decision. 

References: 
Judgments of the European Court of Human Rights: 
«Yeloyev v. Ukraine» (06.11.08);
 «Novik v. Ukraine» (18.12.08);
 «Soldatenko v. Ukraine» (23.10.08);
 «Nikolay Kucherenko v. Ukraine» (19.02.09). 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì
ãðîìàäÿíèíà Ñëîáîäÿíþêà ²âàíà ²âàíîâè÷à

ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 12 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 
Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ó âçàºìîçâ’ÿçêó ç ïîëîæåííÿìè 

ïóíêò³â 2, 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè

м.  К и ї в Ñïðàâà ¹1-43/2010
8 липня 2010 року
№18-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þðiÿ Âàñè-
ëüîâè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðãiÿ Ëåîíiäîâè÷à, 
Âèíîêóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à, Äæóíÿ 
Â’ÿ÷åñëàâà Âàñèëüîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, Äîìá-
ðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìè-
õàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, 
Ìà÷óæàê ßðîñëàâè Âàñèë³âíè, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñòå-
öþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòî-
ðà ²âàíîâè÷à — äîïîâ³äà÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì ãðîìàäÿíèíà Ñëîáîäÿíþêà ²âàíà ²âàíîâè÷à ùîäî îô³ö³éíîãî òëóìà-
÷åííÿ ïîëîæåííÿ ïóíêòó 12 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðî-
öåñóàëüíîãî êîäåêñó Óêðà¿íè ó âçàºìîçâ’ÿçêó ç ïîëîæåííÿìè ïóíêò³â 2, 8 
÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 42, 43 Çàêîíó Óêðà-
¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå çâåðíåííÿ 
ãðîìàäÿíèíà Ñëîáîäÿíþêà ²âàíà ²âàíîâè÷à.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 94 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü íåîäíîçíà÷íîãî çàñòî-
ñóâàííÿ ñóäàìè Óêðà¿íè ïîëîæåííÿ ïóíêòó 12 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 
Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè. 

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Øèøê³íà Â.². òà ðîçãëÿíóâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ãðîìàäÿíèí Ñëîáîäÿíþê ².². çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè ç êëîïîòàííÿì äàòè îô³ö³éíå òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 12 
÷àñòèíè ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè 
(äàë³ — ÖÏÊ Óêðà¿íè) ñòîñîâíî ìîæëèâîñò³ àïåëÿö³éíîãî îñêàðæåííÿ 
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óõâàë ñóäó ïåðøî¿ ³íñòàíö³¿ ùîäî ðîç’ÿñíåííÿ ð³øåííÿ ñóäó, à òàêîæ ïðî 
â³äìîâó â ðîç’ÿñíåíí³ ð³øåííÿ ñóäó ó âçàºìîçâ’ÿçêó ç ïîëîæåííÿìè ïóíê-
ò³â 2, 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè. Íà éîãî äóìêó, â 
îäíèõ âèïàäêàõ ñóäè Óêðà¿íè ðîçãëÿäàëè â àïåëÿö³éíîìó ïîðÿäêó ñêàðãè 
íà óõâàëè ïðî â³äìîâó â ðîç’ÿñíåíí³ ð³øåííÿ, à â ³íøèõ — â³äìîâëÿëè ó 
ïðèéíÿòò³ äî ðîçãëÿäó òàêèõ ñêàðã.

Íà ï³äòâåðäæåííÿ íåîäíîçíà÷íîãî çàñòîñóâàííÿ ïóíêòó 12 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 ÖÏÊ Óêðà¿íè ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå çâåðíåí-
íÿ ïîñèëàºòüñÿ íà óõâàëó Äàðíèöüêîãî ðàéîííîãî ñóäó ì³ñòà Êèºâà â³ä 
26 áåðåçíÿ 2008 ðîêó, ÿêîþ â³äìîâëåíî â ðîç’ÿñíåíí³ ð³øåííÿ ñóäó ³ â ðå-
çîëþòèâí³é ÷àñòèí³ ÿêî¿ çàçíà÷åíî, ùî óõâàëà îñêàðæåííþ íå ï³äëÿãàº, òà 
íà óõâàëó êîëåã³¿ ñóää³â ñóäîâî¿ ïàëàòè ó öèâ³ëüíèõ ñïðàâàõ Àïåëÿö³éíîãî 
ñóäó ì³ñòà Êèºâà â³ä 24 êâ³òíÿ 2008 ðîêó, ó ÿê³é âèçíà÷åíî, ùî íàçâàíîþ 
íîðìîþ íå ïåðåäáà÷åíà ìîæëèâ³ñòü ïîäàííÿ ñêàðãè íà óõâàëó ïðî â³äìîâó 
â ðîç’ÿñíåíí³ ð³øåííÿ ñóäó. Ïðîòå Îáîëîíñüêèé ðàéîííèé ñóä ì³ñòà Êèºâà 
óõâàëîþ â³ä 28 âåðåñíÿ 2007 ðîêó òà Øåâ÷åíê³âñüêèé ðàéîííèé ñóä ì³ñòà 
Êèºâà óõâàëîþ â³ä 6 ëèïíÿ 2009 ðîêó, â³äìîâëÿþ÷è â çàäîâîëåíí³ çàÿâ ïðî 
ðîç’ÿñíåííÿ ð³øåíü ñóä³â, âêàçàëè íà ìîæëèâ³ñòü îñêàðæåííÿ öèõ óõâàë â 
àïåëÿö³éíîìó ïîðÿäêó. Ç óõâàëè êîëåã³¿ ñóää³â ñóäîâî¿ ïàëàòè ó öèâ³ëüíèõ 
ñïðàâàõ Àïåëÿö³éíîãî ñóäó Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì â³ä 21 áåðåçíÿ 
2007 ðîêó òàêîæ âáà÷àºòüñÿ, ùî ¿¿ áóëî ïðèéíÿòî ñàìå çà ðåçóëüòàòàìè ðîç-
ãëÿäó àïåëÿö³éíî¿ ñêàðãè íà óõâàëó Êè¿âñüêîãî ðàéîííîãî ñóäó ì³ñòà Ñ³ì-
ôåðîïîëÿ â³ä 6 ëþòîãî 2007 ðîêó ïðî â³äìîâó ó ðîç’ÿñíåíí³ ð³øåííÿ ñóäó.

Òàêà íåâèçíà÷åí³ñòü, ÿê ñòâåðäæóº àâòîð êëîïîòàííÿ, ïðèçâåëà äî ïî-
ðóøåííÿ éîãî êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä. Íåîá´ðóíòîâàíà â³äìîâà ó 
ðîç’ÿñíåíí³ íåçðîçóì³ëèõ ïîëîæåíü ñóäîâîãî ð³øåííÿ, ÿêå íàáðàëî çàêîí-
íî¿ ñèëè, ôàêòè÷íî óíåìîæëèâëþº éîãî âèêîíàííÿ. 

2. Äîñë³äèâøè ìàòåð³àëè ñïðàâè, ïðîàíàë³çóâàâøè íîðìè Êîíñòèòóö³¿ 
Óêðà¿íè òà ÖÏÊ Óêðà¿íè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ òàêèõ âè-
ñíîâê³â.

2.1. Îñíîâíèé Çàêîí Óêðà¿íè âñòàíîâëþº, ùî ïðàâà ³ ñâîáîäè ëþäèíè 
òà ¿õ ãàðàíò³¿ âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè, ãîëîâ-
íèì îáîâ’ÿçêîì ÿêî¿ º ¿õ óòâåðäæåííÿ ³ çàáåçïå÷åííÿ (÷àñòèíà äðóãà ñòàò-
ò³ 3); ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà çàõèùàþòüñÿ ñóäîì, êîæíî-
ìó ãàðàíòóºòüñÿ ïðàâî íà îñêàðæåííÿ â ñóä³ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ 
îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ïîñàäîâèõ ³ 
ñëóæáîâèõ îñ³á (÷àñòèíè ïåðøà, äðóãà ñòàòò³ 55).

Ðåàë³çàö³þ ïðàâà îñîáè íà ñóäîâèé çàõèñò ìîæå áóòè çä³éñíåíî òàêîæ 
øëÿõîì àïåëÿö³éíîãî îñêàðæåííÿ àêò³â ñóä³â ïåðøî¿ ³íñòàíö³¿, îñê³ëüêè ¿õ 
ïåðåãëÿä ó òàêîìó ïîðÿäêó ãàðàíòóº â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ëþäèíè 
³ ãðîìàäÿíèíà. Îòæå, ïðàâî íà àïåëÿö³éíå îñêàðæåííÿ ñóäîâèõ ð³øåíü ó 
êîíòåêñò³ ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 55, ïóíêòó 8 ÷àñòèíè òðåòüî¿ ñòàò-
ò³ 129 Êîíñòèòóö³¿ Óêðà¿íè º ñêëàäîâîþ ïðàâà êîæíîãî íà çâåðíåííÿ äî 
ñóäó áóäü-ÿêî¿ ³íñòàíö³¿ â³äïîâ³äíî äî çàêîíó.

Çàáåçïå÷åííÿ äåðæàâîþ àïåëÿö³éíîãî îñêàðæåííÿ ñóäîâèõ àêò³â çã³ä-
íî ç ïóíêòîì 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè º îäí³ºþ ç 
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îñíîâíèõ çàñàä ñóäî÷èíñòâà. Öå êîíñòèòóö³éíå ïîëîæåííÿ ðåàë³çîâàíî â 
ãëàâ³ 1 ðîçä³ëó V ÖÏÊ Óêðà¿íè, ó ÿê³é âðåãóëüîâàíî ïèòàííÿ àïåëÿö³éíî-
ãî îñêàðæåííÿ ñóäîâèõ ð³øåíü ³ óõâàë. Çîêðåìà, ó ñòàòò³ 293 ÖÏÊ Óêðà¿íè 
íàâåäåíî ïåðåë³ê óõâàë ñóäó ïåðøî¿ ³íñòàíö³¿, ÿê³ ìîæóòü áóòè îñêàðæåí³ â 
àïåëÿö³éíîìó ïîðÿäêó îêðåìî â³ä ð³øåííÿ ñóäó.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âæå àíàë³çóâàâ ïîëîæåííÿ ñòàòò³ 293 
ÖÏÊ Óêðà¿íè ó âçàºìîçâ’ÿçêó ç ïóíêòîì 8 ÷àñòèíè òðåòüî¿ ñòàòò³ 129 
Îñíîâ íîãî Çàêîíó Óêðà¿íè ³ âèñëîâëþâàâ ïðàâîâó ïîçèö³þ ùîäî ìîæëè-
âîñò³ àïåëÿö³éíîãî îñêàðæåííÿ óõâàë ñóäó, ÿêùî çàêîí íå ì³ñòèòü ïðÿìî¿ 
çàáîðîíè íà òàêå îñêàðæåííÿ (àáçàöè ï’ÿòèé, ñüîìèé ï³äïóíêòó 3.2 ïóíê-
òó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 27 ñ³÷íÿ 2010 ðîêó ¹3-ðï/2010, 
àáçàö ÷åòâåðòèé ï³äïóíêòó 2.2 ïóíêòó 2 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 
28 êâ³òíÿ 2010 ðîêó ¹12-ðï/2010). 

2.2. Ó ÷àñòèí³ ïåðø³é ñòàòò³ 221 ÖÏÊ Óêðà¿íè ïåðåäáà÷åíî òàêó ïðîöå-
ñóàëüíó ä³þ, ÿê ðîç’ÿñíåííÿ ð³øåííÿ ñóäó, ÿêùî éîãî çì³ñò º íåçðîçóì³ëèì 
äëÿ îñ³á, ÿê³ áðàëè ó÷àñòü ó ñïðàâ³, àáî äëÿ äåðæàâíîãî âèêîíàâöÿ. Ñóä çà 
¿õíüîþ çàÿâîþ, ïîäàíîþ ç äîòðèìàííÿì óìîâ, ùî âêàçàí³ â ÷àñòèí³ äðóã³é 
ö³º¿ ñòàòò³, çä³éñíþº òàêå ðîç’ÿñíåííÿ, ïîñòàíîâëÿþ÷è â³äïîâ³äíó óõâàëó.

Îñîáëèâ³ñòþ óõâàëè ïðî ðîç’ÿñíåííÿ ð³øåííÿ ñóäó àáî ïðî â³äìî-
âó â ðîç’ÿñíåíí³ ð³øåííÿ ñóäó º òå, ùî ñóä ìîæå ïîñòàíîâèòè ¿¿ â áóäü-
ÿêèé ÷àñ äî íàñòàííÿ îáìåæåíü, âèçíà÷åíèõ ó ÷àñòèí³ äðóã³é ñòàòò³ 221 
ÖÏÊ Óêðà¿íè, çîêðåìà ï³ñëÿ íàáóòòÿ íèì çàêîííî¿ ñèëè. Öå âèêëþ÷àº 
ìîæëèâ³ñòü îñêàðæåííÿ òàêî¿ óõâàëè ðàçîì ç öèì ð³øåííÿì, òîìó âîíà 
ìîæå áóòè îñêàðæåíà ñàìîñò³éíî. Ìîæëèâ³ñòü àïåëÿö³éíîãî îñêàðæåííÿ 
óõâàë ñóäó ñòîñîâíî ïðîöåäóð ðåàë³çàö³¿ ïðàâà, ïåðåäáà÷åíîãî ñòàòòåþ 221 
ÖÏÊ Óêðà¿ íè, ó ïóíêò³ 12 ÷àñòèíè ïåðøî¿ ñòàòò³ 293 ÖÏÊ Óêðà¿íè âèçíà-
÷åíî áåç áóäü-ÿêèõ îáìåæåíü.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè â Ð³øåíí³ â³ä 25 ãðóäíÿ 1997 ðîêó ¹9-çï 
ó ñïðàâ³ çà çâåðíåííÿì æèòåë³â ì³ñòà Æîâò³ Âîäè çàçíà÷èâ, ùî ñóä íå ìîæå 
â³äìîâèòè ó ïðàâîñóää³, ÿêùî ìàþòü ì³ñöå óùåìëåííÿ ïðàâ ³ ñâîáîä ãðî-
ìàäÿí, ³íàêøå öå áóëî á ïîðóøåííÿì ïðàâà íà ñóäîâèé çàõèñò, ÿêå çã³äíî ç³ 
ñòàòòåþ 64 Êîíñòèòóö³¿ Óêðà¿íè íå ìîæå áóòè îáìåæåíå.

Âèõîäÿ÷è ç âèêëàäåíîãî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî àïå-
ëÿö³éíîìó îñêàðæåííþ ï³äëÿãàþòü ÿê óõâàëè ïðî ðîç’ÿñíåííÿ ð³øåííÿ 
ñóäó, òàê ³ óõâàëè ïðî â³äìîâó â éîãî ðîç’ÿñíåíí³. Â³äìîâà ó ðåàë³çàö³¿ òàêî¿ 
ìîæëèâîñò³ ìîæå ïðèçâåñòè äî ïîðóøåííÿ êîíñòèòóö³éíèõ çàñàä ñóäî÷èí-
ñòâà — ð³âí³ñòü óñ³õ ó÷àñíèê³â ñóäîâîãî ïðîöåñó ïåðåä çàêîíîì ³ ñóäîì, çà-
áåçïå÷åííÿ àïåëÿö³éíîãî îñêàðæåííÿ ð³øåííÿ ñóäó (ïóíêòè 2, 8 ÷àñòèíè 
òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè).

Âðàõîâóþ÷è íàâåäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 153 Êîíñòèòóö³¿ 
Óêðà¿íè, ñòàòòÿìè 51, 67, 69, 94, 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Â àñïåêò³ êîíñòèòóö³éíîãî çâåðíåííÿ ïîëîæåííÿ ïóíêòó 12 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ñòîñîâíî 
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ìîæëèâîñò³ àïåëÿö³éíîãî îñêàðæåííÿ óõâàë ñóäó ïåðøî¿ ³íñòàíö³¿ ùîäî 
ðîç’ÿñíåííÿ ð³øåííÿ ñóäó ó âçàºìîçâ’ÿçêó ç ïîëîæåííÿìè ïóíêò³â 2, 8 ÷àñ-
òèíè òðåòüî¿ ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè íåîáõ³äíî ðîçóì³òè ÿê òàêå, 
ùî ïåðåäáà÷àº ïðàâî îñêàðæóâàòè â àïåëÿö³éíîìó ïîðÿäêó îêðåìî â³ä ð³-
øåííÿ ñóäó óõâàëè ñóäó ïåðøî¿ ³íñòàíö³¿ ÿê ïðî ðîç’ÿñíåííÿ ð³øåííÿ, òàê 
³ ïðî â³äìîâó â ðîç’ÿñíåíí³ ð³øåííÿ.

2. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèÿ ïóíêòà 12
÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû

âî âçàèìîñâÿçè ñ ïîëîæåíèÿìè ïóíêòîâ 2, 8 ÷àñòè òðåòüåé ñòàòüè 129
Êîíñòèòóöèè Óêðàèíû ïî êîíñòèòóöèîííîìó îáðàùåíèþ

ãðàæäàíèíà Ñëîáîäÿíþêà Èâàíà Èâàíîâè÷à

г.  К и е в Äåëî ¹1-43/2010
8 июля 2010 года
№18-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ñòðèæàêà Àíäðåÿ Àíäðååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Ãîëîâèíà Àíàòîëèÿ Ñåð-
ãååâè÷à, Äæóíÿ Âÿ÷åñëàâà Âàñèëüåâè÷à, Äèäêîâñêîãî Àíàòîëèÿ Àëåêñàí-
äðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëîâè-
÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàðêóø 
Ìàðèè Àíäðååâíû, Ìà÷óæàê ßðîñëàâû Âàñèëüåâíû, Îâ÷àðåíêî Âÿ÷åñëàâà 
Àíäðååâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, 
Øèøêèíà Âèêòîðà Èâàíîâè÷à — äîêëàä÷èêà,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèÿ ïóíêòà 12 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëü-
íîãî êîäåêñà Óêðàèíû âî âçàèìîñâÿçè ñ ïîëîæåíèÿìè ïóíêòîâ 2, 8 ÷àñòè 
òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû ïî êîíñòèòóöèîííîìó îáðàùå-
íèþ ãðàæäàíèíà Ñëîáîäÿíþêà Èâàíà Èâàíîâè÷à.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå ãðàæäàíèíà Ñëîáîäÿíþêà Èâàíà Èâàíîâè÷à.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå íåîäíîçíà÷íî-
ãî ïðèìåíåíèÿ ñóäàìè Óêðàèíû ïîëîæåíèÿ ïóíêòà 12 ÷àñòè ïåðâîé ñòà-
òüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû. 

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Øèøêèíà Â.È. è ðàññìîòðåâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ãðàæäàíèí Ñëîáîäÿíþê È.È. îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä 
Óêðàè íû ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèÿ ïóí-
êòà 12 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà 
Óêðàèíû (äàëåå — ÃÏÊ Óêðàèíû) î âîçìîæíîñòè àïåëëÿöèîííîãî îáæà-
ëîâàíèÿ îïðåäåëåíèé ñóäà ïåðâîé èíñòàíöèè îòíîñèòåëüíî ðàçúÿñíåíèÿ 
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ðåøåíèÿ ñóäà, à òàêæå îá îòêàçå â ðàçúÿñíåíèè ðåøåíèÿ ñóäà âî âçàèìî-
ñâÿçè ñ ïîëîæåíèÿìè ïóíêòîâ 2, 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè 
Óêðàèíû. Ïî åãî ìíåíèþ, â îäíèõ ñëó÷àÿõ ñóäû Óêðàèíû ðàññìàòðèâàëè 
â àïåëëÿöèîííîì ïîðÿäêå æàëîáû íà îïðåäåëåíèÿ îá îòêàçå â ðàçúÿñíå-
íèè ðåøåíèÿ, à â äðóãèõ — îòêàçûâàëè â ïðèíÿòèè ê ðàññìîòðåíèþ òàêèõ 
æàëîá.

Â ïîäòâåðæäåíèå íåîäíîçíà÷íîãî ïðèìåíåíèÿ ïóíêòà 12 ÷àñòè ïåð-
âîé ñòàòüè 293 ÃÏÊ Óêðàèíû ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå îáðàùå-
íèå ññûëàåòñÿ íà îïðåäåëåíèå Äàðíèöêîãî ðàéîííîãî ñóäà ãîðîäà Êèåâà 
îò 26 ìàðòà 2008 ãîäà, êîòîðûì îòêàçàíî â ðàçúÿñíåíèè ðåøåíèÿ ñóäà è 
â ðåçîëþòèâíîé ÷àñòè êîòîðîãî óêàçàíî, ÷òî îïðåäåëåíèå îáæàëîâàíèþ 
íå ïîäëåæèò, è íà îïðåäåëåíèå êîëëåãèè ñóäåé ñóäåáíîé ïàëàòû ïî ãðàæ-
äàíñêèì äåëàì Àïåëëÿöèîííîãî ñóäà ãîðîäà Êèåâà îò 24 àïðåëÿ 2008 ãîäà, 
â êîòîðîì îïðåäåëåíî, ÷òî óêàçàííîé íîðìîé íå ïðåäóñìîòðåíà âîçìîæ-
íîñòü ïîäà÷è æàëîáû íà îïðåäåëåíèå îá îòêàçå â ðàçúÿñíåíèè ðåøåíèÿ 
ñóäà. Îäíà êî Îáîëîíñêèé ðàéîííûé ñóä ãîðîäà Êèåâà îïðåäåëåíèåì 
îò 28 ñåíòÿáðÿ 2007 ãîäà è Øåâ÷åíêîâñêèé ðàéîííûé ñóä ãîðîäà Êèåâà 
îïðåäåëåíèåì îò 6 èþëÿ 2009 ãîäà, îòêàçûâàÿ â óäîâëåòâîðåíèè çàÿâëå-
íèé î ðàçúÿñíåíèè ðåøåíèé ñóäîâ, óêàçàëè íà âîçìîæíîñòü îáæàëîâàíèÿ 
äàííûõ îïðåäåëåíèé â àïåëëÿöèîííîì ïîðÿäêå. Èç îïðåäåëåíèÿ êîëëåãèè 
ñóäåé ñóäåáíîé ïàëàòû ïî ãðàæäàíñêèì äåëàì Àïåëëÿöèîííîãî ñóäà Àâòî-
íîìíîé Ðåñïóáëèêè Êðûì îò 21 ìàðòà 2007 ãîäà òàêæå óñìàòðèâàåòñÿ, ÷òî 
îíî áûëî ïðèíÿòî èìåííî ïî ðåçóëüòàòàì ðàññìîòðåíèÿ àïåëëÿöèîííîé 
æàëîáû íà îïðåäåëåíèå Êèåâñêîãî ðàéîííîãî ñóäà ãîðîäà Ñèìôåðîïîëÿ 
îò 6 ôåâðàëÿ 2007 ãîäà îá îòêàçå â ðàçúÿñíåíèè ðåøåíèÿ ñóäà.

Òàêàÿ íåîïðåäåëåííîñòü, êàê óòâåðæäàåò àâòîð õîäàòàéñòâà, ïðèâåëà ê 
íàðóøåíèþ åãî êîíñòèòóöèîííûõ ïðàâ è ñâîáîä. Íåîáîñíîâàííûé îòêàç 
â ðàçúÿñíåíèè íåïîíÿòíûõ ïîëîæåíèé ñóäåáíîãî ðåøåíèÿ, âñòóïèâøåãî â 
çàêîííóþ ñèëó, ôàêòè÷åñêè äåëàåò íåâîçìîæíûì åãî âûïîëíåíèå. 

2. Èññëåäîâàâ ìàòåðèàëû äåëà, ïðîàíàëèçèðîâàâ íîðìû Êîíñòèòóöèè 
Óêðàèíû è ÃÏÊ Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê ñëå-
äóþùèì âûâîäàì.

2.1. Îñíîâíîé Çàêîí Óêðàèíû óñòàíàâëèâàåò, ÷òî ïðàâà è ñâîáîäû ÷åëî-
âåêà è èõ ãàðàíòèè îïðåäåëÿþò ñîäåðæàíèå è íàïðàâëåííîñòü äåÿòåëüíîñ-
òè ãîñóäàðñòâà, ãëàâíîé îáÿçàííîñòüþ êîòîðîãî ÿâëÿåòñÿ èõ óòâåðæäåíèå 
è îáåñïå÷åíèå (÷àñòü âòîðàÿ ñòàòüè 3); ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäà-
íèíà çàùèùàþòñÿ ñóäîì, êàæäîìó ãàðàíòèðóåòñÿ ïðàâî íà îáæàëîâàíèå â 
ñóäå ðåøåíèé, äåéñòâèé èëè áåçäåéñòâèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, 
îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, äîëæíîñòíûõ è ñëóæåáíûõ ëèö (÷àñòè 
ïåðâàÿ, âòîðàÿ ñòàòüè 55).

Ðåàëèçàöèÿ ïðàâà ëèöà íà ñóäåáíóþ çàùèòó ìîæåò áûòü îñóùåñòâëåíà 
òàêæå ïóòåì àïåëëÿöèîííîãî îáæàëîâàíèÿ àêòîâ ñóäîâ ïåðâîé èíñòàíöèè, 
ïîñêîëüêó èõ ïåðåñìîòð â òàêîì ïîðÿäêå ãàðàíòèðóåò âîññòàíîâëåíèå íà-
ðóøåííûõ ïðàâ ÷åëîâåêà è ãðàæäàíèíà. Ñëåäîâàòåëüíî, ïðàâî íà àïåëëÿ-
öèîííîå îáæàëîâàíèå ñóäåáíûõ ðåøåíèé â êîíòåêñòå ÷àñòåé ïåðâîé, âòî-
ðîé ñòàòüè 55, ïóíêòà 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû 
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ÿâëÿåòñÿ ñîñòàâëÿþùèì ïðàâà êàæäîãî íà îáðàùåíèå â ñóä ëþáîé èíñòàí-
öèè â ñîîòâåòñòâèè ñ çàêîíîì.

Îáåñïå÷åíèå ãîñóäàðñòâîì àïåëëÿöèîííîãî îáæàëîâàíèÿ ñóäåáíûõ 
àêòîâ ñîãëàñíî ïóíêòó 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû 
ÿâëÿåòñÿ îäíèì èç îñíîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà. Äàííîå êîí-
ñòèòóöèîííîå ïîëîæåíèå ðåàëèçîâàíî â ãëàâå 1 ðàçäåëà V ÃÏÊ Óêðàèíû, 
â êîòîðîé óðåãóëèðîâàí âîïðîñ àïåëëÿöèîííîãî îáæàëîâàíèÿ ñóäåáíûõ 
ðåøåíèé è îïðåäåëåíèé. Â ÷àñòíîñòè, â ñòàòüå 293 ÃÏÊ Óêðàèíû ïðèâåäåí 
ïåðå÷åíü îïðåäåëåíèé ñóäà ïåðâîé èíñòàíöèè, êîòîðûå ìîãóò áûòü îáæà-
ëîâàíû â àïåëëÿöèîííîì ïîðÿäêå îòäåëüíî îò ðåøåíèÿ ñóäà. 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû óæå àíàëèçèðîâàë ïîëîæåíèå ñòà-
òüè 293 ÃÏÊ Óêðàèíû âî âçàèìîñâÿçè ñ ïóíêòîì 8 ÷àñòè òðåòüåé ñòàòüè 129 
Îñíîâíîãî Çàêîíà Óêðàèíû è âûñêàçûâàë ïðàâîâóþ ïîçèöèþ î âîçìîæ-
íîñòè àïåëëÿöèîííîãî îáæàëîâàíèÿ ïîñòàíîâëåíèé ñóäà, åñëè çàêîí íå 
ñîäåðæèò ïðÿìîãî çàïðåòà íà òàêîå îáæàëîâàíèå (àáçàöû ïÿòûé, ñåäü-
ìîé ïîäïóíêòà 3.2 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 27 ÿíâàðÿ 
2010 ãîäà ¹3-ðï/2010, àáçàö ÷åòâåðòûé ïîäïóíêòà 2.2 ïóíêòà 2 ìîòèâèðî-
âî÷íîé ÷àñòè Ðåøåíèÿ îò 28 àïðåëÿ 2010 ãîäà ¹12-ðï/2010).

2.2. Â ÷àñòè ïåðâîé ñòàòüè 221 ÃÏÊ Óêðàèíû ïðåäóñìîòðåíî òàêîå ïðî-
öåññóàëüíîå äåéñòâèå, êàê ðàçúÿñíåíèå ðåøåíèÿ ñóäà, åñëè åãî ñîäåðæà-
íèå ÿâëÿåòñÿ íåïîíÿòíûì äëÿ ëèö, ïðèíèìàâøèõ ó÷àñòèå â äåëå, èëè äëÿ 
ãîñóäàðñòâåííîãî èñïîëíèòåëÿ. Ñóä ïî èõ çàÿâëåíèþ, ïîäàííîìó ñ ñîáëþ-
äåíèåì óñëîâèé, óêàçàííûõ â ÷àñòè âòîðîé äàííîé ñòàòüè, îñóùåñòâëÿåò 
òàêîå ðàçúÿñíåíèå, ïîñòàíîâëÿÿ ñîîòâåòñòâóþùåå îïðåäåëåíèå.

Îñîáåííîñòüþ îïðåäåëåíèÿ î ðàçúÿñíåíèè ðåøåíèÿ ñóäà èëè îá îò-
êàçå â ðàçúÿñíåíèè ðåøåíèÿ ñóäà ÿâëÿåòñÿ òî, ÷òî ñóä ìîæåò âûíåñòè åãî 
â ëþáîå âðåìÿ äî íàñòóïëåíèÿ îãðàíè÷åíèé, îïðåäåëåííûõ â ÷àñòè âòî-
ðîé ñòàòüè 221 ÃÏÊ Óêðàèíû, â ÷àñòíîñòè ïîñëå âñòóïëåíèÿ èì â çàêîí-
íóþ ñèëó. Ýòî èñêëþ÷àåò âîçìîæíîñòü îáæàëîâàíèÿ òàêîãî îïðåäåëåíèÿ 
âìåñòå ñ ýòèì ðåøåíèåì, ïîýòîìó îíî ìîæåò áûòü îáæàëîâàíî ñàìîñòî-
ÿòåëüíî. Âîçìîæíîñòü àïåëëÿöèîííîãî îáæàëîâàíèÿ îïðåäåëåíèé ñóäà 
îòíîñèòåëüíî ïðîöåäóð ðåàëèçàöèè ïðàâà, ïðåäóñìîòðåííîãî ñòàòüåé 221 
ÃÏÊ Óêðàèíû, â ïóíêòå 12 ÷àñòè ïåðâîé ñòàòüè 293 ÃÏÊ Óêðàèíû îïðåäå-
ëåíî áåç êàêèõ-ëèáî îãðàíè÷åíèé.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè îò 25 äåêàáðÿ 1997 ãîäà 
¹9-çï ïî äåëó ïî îáðàùåíèÿì æèòåëåé ãîðîäà Æåëòûå Âîäû óêàçàë, ÷òî ñóä 
íå ìîæåò îòêàçàòü â ïðàâîñóäèè, åñëè èìåþò ìåñòî óùåìëåíèÿ ïðàâ è ñâîáîä 
ãðàæäàí, èíà÷å ýòî áûëî áû íàðóøåíèåì ïðàâà íà ñóäåáíóþ çàùèòó, êîòîðîå 
ñîãëàñíî ñòàòüå 64 Êîíñòèòóöèè Óêðàèíû íå ìîæåò áûòü îãðàíè÷åíî.

Èñõîäÿ èç èçëîæåííîãî Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî 
àïåëëÿöèîííîìó îáæàëîâàíèþ ïîäëåæàò êàê îïðåäåëåíèÿ î ðàçúÿñíåíèè 
ðåøåíèÿ ñóäà, òàê è îïðåäåëåíèÿ îá îòêàçå â åãî ðàçúÿñíåíèè. Îòêàç â ðåà-
ëèçàöèè òàêîé âîçìîæíîñòè ìîæåò ïðèâåñòè ê íàðóøåíèþ êîíñòèòóöèîí-
íûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà — ðàâåíñòâî âñåõ ó÷àñòíèêîâ ñóäåáíîãî 
ïðîöåññà ïåðåä çàêîíîì è ñóäîì, îáåñïå÷åíèå àïåëëÿöèîííîãî îáæàëî-
âàíèÿ ðåøåíèÿ ñóäà (ïóíêòû 2, 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè 
Óêðàèíû).



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

316

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 153 Êîíñòè-
òóöèè Óêðàèíû, ñòàòüÿìè 51, 67, 69, 94, 95 Çàêîíà Óêðàèíû «Î Êîíñòèòó-
öèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèå ïóíêòà 12 ÷àñòè 
ïåðâîé ñòàòüè 293 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû î âîç-
ìîæíîñòè àïåëëÿöèîííîãî îáæàëîâàíèÿ îïðåäåëåíèé ñóäà ïåðâîé èíñòàí-
öèè îòíîñèòåëüíî ðàçúÿñíåíèÿ ðåøåíèÿ ñóäà âî âçàèìîñâÿçè ñ ïîëîæåíè-
ÿìè ïóíêòîâ 2, 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû ñëåäóåò 
ïîíèìàòü êàê ïðåäóñìàòðèâàþùåå ïðàâî îñïàðèâàòü â àïåëëÿöèîííîì ïî-
ðÿäêå îòäåëüíî îò ðåøåíèÿ ñóäà îïðåäåëåíèÿ ñóäà ïåðâîé èíñòàíöèè êàê î 
ðàçúÿñíåíèè ðåøåíèÿ, òàê è îá îòêàçå â ðàçúÿñíåíèè ðåøåíèÿ.

2. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.18-rp/2010
dated July 8, 2010 in the case upon the constitutional appeal of citizen Ivan I. 
Slobodianiuk concerning the official interpretation of Article 293.1.12 of the Code 
în Civil Procedure of Ukraine in conjunction with Articles 129.3.2 and 129.3.8 of the 
Constitution of Ukraine

Citizen Ivan I. Slobodianiuk applied for official interpretation of Article 293.1.12 
of the Code în Civil Procedure of Ukraine (hereinafter referred to as «the CCP») 
regarding the possibility for appellate challenging of first instance court rulings 
on explanation of the court decisions and first instance court rulings on refusal to 
render such explanation in conjunction with Articles 129.3.2 and 129.3.8 of the 
Constitution. In his view, in some cases courts heard appeals against rulings on 
refusal to render explanation of the court decision while in other recognised such 
appeals inadmissible.

As the petitioner states, this uncertainty resulted in violation of his constitutional 
rights and freedoms. Groundless refusal to explain unclear provisions of a court 
decision which entered into legal force de facto makes impossible its enforcement.

The Fundamental Law prescribes that human rights and freedoms and their 
guarantees determine the essence and orientation of the activity of the state 
whose primary duty is their ensuring and affirmation (Article 3.2); human and 
citizens’ rights and freedoms are protected by the court (Article 55.1); everyone 
is guaranteed the right to challenge in court the decisions, actions or omission 
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of bodies of state power, bodies of local self-government, officials and officers 
(Article 55.2). 

Individual’s right to judicial remedy may also be exercised through appellate 
challenging of acts of first instance courts since their review guarantees 
restoration of the violated human and citizen’s rights. Thus, the right to appellate 
challenging of court decisions in the context of Articles 55.1, 55.2 and 129.3.8 
of the Constitution is a constituent element of the right to judicial remedy in 
accordance with law. 

State ensuring of the right to challenge judicial acts by appeal is one of the 
core principles of judiciary by virtue of Article 129.3.8 of the Constitution. This 
constitutional provision is elaborated in Chapter 1, Part V of the CCP which sets 
forth rules for appellate challenging of judicial decisions and rulings. In particular, 
Article 293 of the CCP provides the list of rulings of first instance courts which 
can be challenged independently of the court decision. 

The Constitutional Court of Ukraine earlier examined Article 293 of the CCP 
in conjunction with Article 129.3.8 of the Fundamental Law and expressed its legal 
position regarding the possibility of appellate challenging of court rulings where 
law contains no direct prohibition of such challenging (Decision No.3-rp/2010 
dated January 27, 2010 and Decision No.12-rp/2010 dated April 28, 2010).

Article 221.1 of the CCP provides for such procedural action as explanation of 
a court decision if its content is not clear for the persons involved in the litigation 
or state enforcement officer. Upon their motion submitted in compliance with 
the requirements of Article 221.2 the court renders the explanation by adoption 
of a ruling.

The special feature of a ruling on explanation of a court decision or a ruling 
on refusal to render such explanation is that the court may adopt it any time until 
the restrictions mentioned in Article 221.2 of the CCP come into existence, 
in particular after the decision enters into legal force. By that means a chance 
of bringing appeal against the ruling together with bringing appeal against the 
decision is eliminated. Therefore such a ruling may be challenged independently. 
Furthermore, the procedure of bringing appeal against court rulings in order 
to realise the right provided for by Article 221 of the CCP is established in 
Article 293.1.12 without any restrictions. 

On the grounds of the aforementioned the Constitutional Court concludes 
that both rulings on explanation of court decisions and rulings on refusal to render 
such explanation are subject to appellate challenging. Denial of this possibility 
may lead to the infringement of constitutional principles of judiciary — equality 
of all participants in court proceedings before the law and court and ensuring 
appellate challenging of court decisions (Articles 129.3.2 and 129.3.8 of the 
Constitution). 

Thus, the Constitutional Court of Ukraine held that in the aspect of the 
constitutional appeal, Article 293.1.12 of the Code On Civil Procedure of Ukraine 
regarding the possibility of appellate challenging of rulings of first instance courts 
on explanation of the court decision in conjunction with Articles 129.3.2 and 
129.3.8 of the Constitution are to be understood as providing the right to challenge 
by appeal, independently of a court decision, rulings of first instance courts on 
explanation of the court decision and rulings of first instance courts on refusal to 
render such explanation.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Âåðõîâíîãî Ñóäó Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

ïîëîæåíü Çàêîíó Óêðà¿íè
«Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè

ùîäî  ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè âèïëàòàìè»

м. К и ї в Ñïðàâà ¹1-40/2010
9 вересня 2010 року
№19-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — ãîëîâóþ÷îãî, Áàóëiíà Þðiÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðãiÿ Ëåîíiäîâè÷à, Âè-
íîêóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ä³äê³âñüêîãî Àíàòîë³ÿ Îëåêñàíäðîâè÷à, 
Äîìáðîâñüêîãî ²âàíà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà 
Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿â-
íè, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à‚ Òêà÷óêà 
Ïàâëà Ìèêîëàéîâè÷à, Øèøê³íà Â³êòîðà ²âàíîâè÷à — äîïîâ³äà÷à,

çà ó÷àñòþ óïîâíîâàæåíèõ ïðåäñòàâíèê³â ñóá’ºêòà ïðàâà íà êîíñòèòó-
ö³éíå ïîäàííÿ ßðåìè Àíàòîë³ÿ Ãðèãîðîâè÷à — çàñòóïíèêà Ãîëîâè Âåðõîâ-
íîãî Ñóäó Óêðà¿íè, Õàâðîíþêà Ìèêîëè ²âàíîâè÷à — çàñòóïíèêà êåð³âíè-
êà àïàðàòó Âåðõîâíîãî Ñóäó Óêðà¿íè — íà÷àëüíèêà ïðàâîâîãî óïðàâë³ííÿ; 
Ïîñò³éíîãî ïðåäñòàâíèêà Âåðõîâíî¿ Ðàäè Óêðà¿íè ó Êîíñòèòóö³éíîìó 
Ñóä³ Óêðà¿íè — Ñåë³âàíîâà Àíàòîë³ÿ Îëåêñàíäðîâè÷à; çàëó÷åíèõ äî ó÷àñò³ 
ó ðîçãëÿä³ ñïðàâè ïðåäñòàâíèê³â Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè 
Öóðêàíà Ìèõàéëà ²âàíîâè÷à — çàñòóïíèêà Ãîëîâè Âèùîãî àäì³í³ñòðàòèâ-
íîãî ñóäó Óêðà¿íè, Ïåðåïåëþêà Âîëîäèìèðà Ãðèãîðîâè÷à — çàñòóïíèêà 
íà÷àëüíèêà Ñåêðåòàð³àòó Ãîëîâè Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Âåðõîâíîãî Ñóäó Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè 
(êîíñòèòóö³éíîñò³) ïîëîæåíü Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äå-
ÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ 
³ç ñîö³àëüíèìè âèïëàòàìè» â³ä 18 ëþòîãî 2010 ðîêó ¹1691-VI (Â³äîìîñò³ 
Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2010 ð., ¹19, ñò.154). 

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Âåðõîâíîãî Ñóäó Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü òâåðäæåíü ñóá’ºêòà ïðà-
âà íà êîíñòèòóö³éíå ïîäàííÿ ùîäî íåêîíñòèòóö³éíîñò³ ïîëîæåíü Çàêîíó 
Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî 
ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè âèïëàòàìè».
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Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Øèøê³íà Â.²., ïîÿñíåííÿ Õàâðîíþ-
êà Ì.²., ßðåìè À.Ã., Ñåë³âàíîâà À.Î., Ïåðåïåëþêà Â.Ã., Öóðêàíà Ì.². òà äî-
ñë³äèâøè ìàòåð³àëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — Âåðõîâíèé Ñóä Óêðà¿-
íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì âèð³øè-
òè ïèòàííÿ ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) 
ïîëîæåíü Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ 
àêò³â Óêðà¿íè ùîäî ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè âè-
ïëàòàìè» â³ä 18 ëþòîãî 2010 ðîêó ¹1691-VI (äàë³ — Çàêîí ¹1691). Çàêî-
íîì ¹1691 âíåñåíî çì³íè äî Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè 
(äàë³ — ÖÏÊ Óêðà¿íè) òà Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè 
(äàë³ — ÊÀÑ Óêðà¿íè), çã³äíî ç ÿêèìè ðîçãëÿä ñïîð³â, ïîâ’ÿçàíèõ ³ç ñîö³-
àëüíèìè âèïëàòàìè, çä³éñíþºòüñÿ â ïîðÿäêó öèâ³ëüíîãî ñóäî÷èíñòâà.

Íà äóìêó Âåðõîâíîãî Ñóäó Óêðà¿íè, ïîëîæåííÿ Çàêîíó ¹1691 ñóïå-
ðå÷àòü ÷àñòèí³ òðåò³é ñòàòò³ 22, ÷àñòèí³ äðóã³é ñòàòò³ 24, ÷àñòèíàì ïåðø³é, 
äðóã³é ñòàòò³ 55, ñòàòò³ 64 Êîíñòèòóö³¿ Óêðà¿íè, îñê³ëüêè çàïðîâàäæåííÿ 
òàêîãî ïîðÿäêó ðîçãëÿäó ñïðàâ ùîäî ñîö³àëüíèõ ïðàâîâ³äíîñèí çíà÷íî 
çâóæóº îáñÿã ïðàâà ãðîìàäÿí íà ñóäîâèé çàõèñò ó ñïîðàõ ç îðãàíàìè äåð-
æàâíî¿ âëàäè. 

Ó êîíñòèòóö³éíîìó ïîäàíí³ àêöåíòîâàíî íà òîìó, ùî ïðè âèð³øåíí³ 
ñïîð³â ó ïîðÿäêó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà ãðîìàäÿíè çâ³ëüíÿþòüñÿ 
â³ä ïëàòè çà ìàòåð³àëüíî-òåõí³÷íå çàáåçïå÷åííÿ ðîçãëÿäó ñïðàâ. Ç ìåòîþ 
ðåàë³çàö³¿ òàêîãî çàâäàííÿ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, ÿê çàõèñò ïðàâ, 
ñâîáîä òà ³íòåðåñ³â ô³çè÷íèõ îñ³á, ó öüîìó âèä³ ñóäîâîãî ïðîâàäæåííÿ ä³º 
ïðèíöèï îô³ö³éíîñò³, çà ÿêèì ñóä âæèâàº ïåðåäáà÷åí³ çàêîíîì çàõîäè, 
íåîáõ³äí³ äëÿ ç’ÿñóâàííÿ âñ³õ îáñòàâèí ó ñïðàâ³, çîêðåìà ùîäî âèÿâëåííÿ 
òà âèòðåáóâàííÿ äîêàç³â ç âëàñíî¿ ³í³ö³àòèâè. Ñóä ìîæå âèð³øóâàòè ñïðà-
âó òàêîæ íà îñíîâ³ íàÿâíèõ äîêàç³â, ÿêùî îñîáà, ÿêà áåðå ó÷àñòü ó ñïðàâ³‚ 
íå íàäàñòü íà éîãî ïðîïîçèö³þ äîêàçè äëÿ ï³äòâåðäæåííÿ îáñòàâèí, íà 
ÿê³ âîíà ïîñèëàºòüñÿ. Îáîâ’ÿçîê ùîäî äîêàçóâàííÿ ïðàâîì³ðíîñò³ ñâîãî 
ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüíîñò³ ïîêëàäàºòüñÿ íà ñóá’ºêòà âëàäíèõ ïîâíîâà-
æåíü, ÿêùî â³í ÿê â³äïîâ³äà÷ çàïåðå÷óº àäì³í³ñòðàòèâíèé ïîçîâ. 

Òàêèì ÷èíîì, àâòîð êëîïîòàííÿ ñòâåðäæóº‚ ùî ðîçãëÿä ñïðàâ, ïîâ’ÿ-
çàíèõ ³ç ñîö³àëüíèìè âèïëàòàìè, ó ïîðÿäêó àäì³í³ñòðàòèâíîãî ñóäî÷èí-
ñòâà äî ïåðåäà÷³ öèõ ñïðàâ íà ðîçãëÿä ó ïîðÿäêó öèâ³ëüíîãî ñóäî÷èíñòâà 
çàáåçïå÷óâàâ á³ëüø åôåêòèâíèé ñóäîâèé çàõèñò ïðàâ ³ ñâîáîä íàéìåíø ñî-
ö³àëüíî çàõèùåíèõ ãðîìàäÿí.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâèëè 
Ïðåçèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Óïîâíîâàæåíèé Âåð-
õîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè, Âèùèé àäì³í³ñòðàòèâíèé ñóä Óêðà¿íè, 
Àêàäåì³ÿ ñóää³â Óêðà¿íè, íàóêîâö³ Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòå-
òó ³ìåí³ Òàðàñà Øåâ÷åíêà, Ëüâ³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ 
²âàíà Ôðàíêà, Íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà 
Ìóäðîãî, Îäåñüêî¿ íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿, Öåíòðó ïîë³òèêî-
ïðàâîâèõ ðåôîðì.
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3. Âèð³øóþ÷è ïèòàííÿ, ïîðóøåíå â êîíñòèòóö³éíîìó ïîäàíí³, Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

3.1. Ç íàáðàííÿì ÷èííîñò³ ÊÀÑ Óêðà¿íè 1 âåðåñíÿ 2005 ðîêó âñ³ ïóá-
ë³÷íî-ïðàâîâ³ ñïîðè, ó ÿêèõ õî÷à á îäí³ºþ ç³ ñòîð³í º ñóá’ºêò âëàäíèõ 
ïîâ íîâàæåíü, â³äíåñåí³ äî ï³äñóäíîñò³ àäì³í³ñòðàòèâíèõ ñóä³â (÷àñòèíè 
ïåðøà, äðóãà ñòàòò³ 2, ïóíêòè 1, 2, 7 ÷àñòèíè ïåðøî¿ ñòàòò³ 3 ÊÀÑ Óêðà¿-
íè). Îêðóæíèì àäì³í³ñòðàòèâíèì ñóäàì â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ñòàò-
ò³ 18 ÊÀÑ Óêðà¿ íè â ðåäàêö³¿ Çàêîíó Óêðà¿íè â³ä 6 ëèïíÿ 2005 ðîêó ¹2747-IV 
áóëè ï³äñóäí³ âñ³ àäì³í³ñòðàòèâí³ ñïðàâè, ó ÿêèõ îäí³ºþ ç³ ñòîð³í º îðãàí 
äåðæàâíî¿ âëàäè, ³íøèé äåðæàâíèé îðãàí, îðãàí âëàäè Àâòîíîìíî¿ Ðåñïóáë³êè 
Êðèì, ¿õ ïîñàäîâà ÷è ñëóæáîâà îñîáà, êð³ì ñïðàâ ç ïðèâîäó ¿õí³õ ð³øåíü, 
ä³é ÷è áåçä³ÿëüíîñò³ ó ñïðàâàõ ïðî àäì³í³ñòðàòèâí³ ïðîñòóïêè. Òàêèé îáñÿã 
ïðåäìåòíî¿ ï³äñóäíîñò³ ì³ñòèâ ³ ïðàâîâ³ ñïîðè, ïîâ’ÿçàí³ ³ç ñîö³àëüíèìè 
âèïëàòàìè, ÿêùî â³äïîâ³äà÷åì ó ñïðàâ³ áóâ áóäü-ÿêèé ³ç âêàçàíèõ îðãàí³â 
÷è ïîñàäîâö³â — ñóá’ºêò âëàäíèõ ïîâíîâàæåíü. 

Çàêîíîì Óêðà¿íè â³ä 25 ãðóäíÿ 2008 ðîêó ¹808-V² äî ÊÀÑ Óêðà¿íè 
âíåñåí³ çì³íè, çà ÿêèìè ñïîðè, ïîâ’ÿçàí³ ³ç ñîö³àëüíèìè âèïëàòàìè, íà 
ï³äñòàâ³ íîâîãî ïóíêòó 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 18 ÊÀÑ Óêðà¿íè ïî÷àëè 
ðîçãëÿäàòè çà ï³äñóäí³ñòþ ì³ñöåâ³ çàãàëüí³ ñóäè â ïîðÿäêó àäì³í³ñòðàòèâíîãî 
ñóäî÷èíñòâà.

Çàêîíîì ¹1691 (ïóíêò 2 ðîçä³ëó ²) âêàçàíèé ïóíêò 3 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 18 ÊÀÑ Óêðà¿íè âèêëþ÷åíî, à ÷àñòèíó ïåðøó ñòàòò³ 15 ÖÏÊ Óêðà¿íè 
âèêëàäåíî â íîâ³é ðåäàêö³¿, äå çà çì³ñòîì ïóíêòó 2 ñïîðè, ïîâ’ÿçàí³ ³ç 
ñîö³àëüíèìè âèïëàòàìè, íåçàëåæíî â³ä ñòàòóñó â³äïîâ³äà÷à íàëåæèòü 
ðîçãëÿäàòè â ïîðÿäêó öèâ³ëüíîãî ñóäî÷èíñòâà (àáçàö ÷åòâåðòèé ïóíêòó 1 
ðîçä³ëó ²).

3.2. Â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ñòàòò³ 3 Êîíñòèòóö³¿ Óêðà¿íè ãî ëîâ -
íèì îáîâ’ÿçêîì äåðæàâè º óòâåðäæåííÿ ³ çàáåçïå÷åííÿ ïðàâ ³ ñâî áîä ëþ-
äèíè, çà ñâîþ ä³ÿëüí³ñòü äåðæàâà â³äïîâ³äàº ïåðåä ëþäèíîþ. Çàáåçïå÷åí-
íÿ ïðàâ ³ ñâîáîä ïîòðåáóº, çîêðåìà, çàêîíîäàâ÷îãî çàêð³ïëåííÿ ìåõàí³çì³â 
(ïðîöåäóð), ÿê³ ñòâîðþþòü ðåàëüí³ ìîæëèâîñò³ äëÿ çä³éñíåííÿ êîæíèì 
ãðîìàäÿíèíîì ïðàâ ³ ñâîáîä (àáçàö ÷åòâåðòèé ï³äïóíêòó 3.2 ïóíêòó 3 ìî-
òèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 24 ãðóä-
íÿ 2004 ðîêó ¹22-ðï/2004). Äî òàêèõ ìåõàí³çì³â íàëåæèòü ñòðóêòóðîâàíà 
ñèñòåìà ñóä³â ³ âèäè ñóäîâîãî ïðîâàäæåííÿ, âñòàíîâëåí³ äåðæàâîþ. Ñóäî-
âèé çàõèñò ââàæàºòüñÿ íàéá³ëüø ä³ºâîþ ãàðàíò³ºþ â³äíîâ ëåííÿ ïîðóøåíèõ 
ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

Â Óêðà¿í³ ñèñòåìó ñóä³â óòâîðåíî çã³äíî ç ïîëîæåííÿìè ñòàòåé 6, 124, 125 
Êîíñòèòóö³¿ Óêðà¿íè ³ç çàñòîñóâàííÿì ïðèíöèïó ñïåö³àë³çàö³¿ ç ìåòîþ 
çàáåçïå÷åííÿ íàéá³ëüø åôåêòèâíèõ ìåõàí³çì³â çàõèñòó ïðàâ ³ ñâîáîä ëþ-
äèíè ó â³äïîâ³äíèõ ïðàâîâ³äíîñèíàõ.

Çà ïðèïèñîì ÷àñòèíè ïåðøî¿ ñòàòò³ 6 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäè-
íè ³ îñíîâîïîëîæíèõ ñâîáîä (äàë³ — Êîíâåíö³ÿ) êîæåí ïðè âèð³øåíí³ ïè-
òàííÿ ùîäî éîãî ïðàâ òà îáîâ’ÿçê³â ìàº ïðàâî íà ñïðàâåäëèâèé ³ â³äêðèòèé 
ðîçãëÿä íåçàëåæíèì ³ áåçñòîðîíí³ì ñóäîì, âñòàíîâëåíèì çàêîíîì. Ó ðîç-
âèòîê âêàçàíîãî ïîëîæåííÿ ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè â Ð³øåíí³ 
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â³ä 25 ëþòîãî 1993 ðîêó ó ñïðàâ³ «Äîááåðòåí ïðîòè Ôðàíö³¿» çàçíà÷èâ, ùî 
÷àñòèíà ïåðøà ñòàòò³ 6 Êîíâåíö³¿ çìóøóº äåðæàâè-ó÷àñíèö³ îðãàí³çóâàòè 
¿õíþ ñóäîâó ñèñòåìó â òàêèé ñïîñ³á, ùîá ¿õí³ ñóäè ³ òðèáóíàëè âèêîíóâà-
ëè êîæíó ç³ ñâî¿õ ôóíêö³é (ïóíêò 44), ïðèòàìàííó â³äïîâ³äí³é ñóäîâ³é óñ-
òàíîâ³.

Çàêîíîì Óêðà¿íè «Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â» ïåðåäáà÷åíî, ùî ñóäî-
âà âëàäà ðåàë³çóºòüñÿ øëÿõîì çä³éñíåííÿ ïðàâîñóääÿ ó ðàìêàõ â³äïîâ³äíèõ 
ñóäîâèõ ïðîöåäóð (÷àñòèíà äðóãà ñòàòò³ 1), â ñèñòåì³ ñóä³â çàãàëüíî¿ þðèñ-
äèêö³¿ (÷àñòèíà ïåðøà ñòàòò³ 3) ä³þòü ñïåö³àë³çîâàí³ ñóäè (÷àñòèíè äðóãà, 
òðåòÿ ñòàòò³ 17, ñòàòòÿ 18), äî ÿêèõ íàëåæàòü ãîñïîäàðñüê³, àäì³í³ñòðàòèâí³ 
ñóäè (÷àñòèíè äðóãà, òðåòÿ ñòàòò³ 21, ÷àñòèíà òðåòÿ ñòàòò³ 26, ÷àñòèíà äðóãà 
ñòàòò³ 31). Ãîëîâíèìè êðèòåð³ÿìè ñóäîâî¿ ñïåö³àë³çàö³¿ âèçíàºòüñÿ ïðåäìåò 
ñï³ðíèõ ïðàâîâ³äíîñèí ³ âëàñòèâà äëÿ éîãî ðîçãëÿäó ïðîöåäóðà. Ïðîöåñó-
àëüíèìè êîäåêñàìè Óêðà¿íè âñòàíîâëåíî íåîäíàêîâó ïðîöåäóðó ñóäîâîãî 
ïðîâàäæåííÿ ùîäî ð³çíèõ ïðàâîâ³äíîñèí.

Íà ï³äñòàâ³ ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè ïðî ñóäîâó ñïåö³àë³çàö³þ 
(÷àñòèíà ïåðøà ñòàòò³ 125) ³ ïðî ãàðàíòóâàííÿ êîæíîìó ïðàâà íà îñêàð-
æåííÿ â ñóä³ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè, îðãà-
í³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ïîñàäîâèõ ³ ñëóæáîâèõ îñ³á (÷àñòèíà äðóãà 
ñòàòò³ 55) â Óêðà¿í³ óòâîðåíî îêðåìó ñèñòåìó ñóä³â àäì³í³ñòðàòèâíî¿ þðèñ-
äèêö³¿. Çàõèñò ïðàâ, ñâîáîä òà ³íòåðåñ³â ô³çè÷íèõ îñ³á ó ñôåð³ ïóáë³÷íî-
ïðàâîâèõ â³äíîñèí â³ä ïîðóøåíü ç áîêó ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü 
âèçíà÷åíî ÿê áåçïîñåðåäíº çàâäàííÿ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà (÷àñ-
òèíà ïåðøà ñòàòò³ 2 ÊÀÑ Óêðà¿íè). Àäì³í³ñòðàòèâíå ñóäî÷èíñòâî ÿê ñïåö³-
àë³çîâàíèé âèä ñóäîâî¿ ä³ÿëüíîñò³ ñòàëî òèì êîíñòèòóö³éíî ³ çàêîíîäàâ÷î 
çàêð³ïëåíèì ìåõàí³çìîì, ùî çá³ëüøèâ ìîæëèâîñò³ ëþäèíè äëÿ çä³éñíåí-
íÿ ïðàâà íà ñóäîâèé çàõèñò â³ä ïðîòèïðàâíèõ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ 
ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü.

Ñèñòåìíèé àíàë³ç âêàçàíèõ íîðì Êîíñòèòóö³¿ òà çàêîí³â Óêðà¿íè äàº 
ï³äñòàâè ñòâåðäæóâàòè, ùî ðîçìåæóâàííÿ þðèñäèêö³éíèõ ïîâíîâàæåíü 
ì³æ çàãàëüíèìè ³ ñïåö³àë³çîâàíèìè ñóäàìè ï³äïîðÿäêîâàíî ãàðàíò³ÿì ïðà-
âà êîæíî¿ ëþäèíè íà åôåêòèâíèé ñóäîâèé çàõèñò. Çà òàêèì ï³äõîäîì óñ³ 
ïóáë³÷íî-ïðàâîâ³ ñïîðè, ó ÿêèõ õî÷à á îäí³ºþ ç³ ñòîð³í º ñóá’ºêò âëàäíèõ 
ïîâíîâàæåíü, íàëåæàòü äî àäì³í³ñòðàòèâíî¿ þðèñäèêö³¿ ³ çà êîìïåòåíö³ºþ 
ìàþòü áóòè ðîçãëÿíóò³ àäì³í³ñòðàòèâíèìè ñóäàìè (ïóíêòè 1, 2, 7 ñòàòò³ 3, 
÷àñòèíà ïåðøà ñòàòò³ 17 ÊÀÑ Óêðà¿íè). Öå ñòîñóºòüñÿ òàêîæ ï³äñóäíîñò³ 
ñïîð³â, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè âèïëàòàìè, ó ÿêèõ çà ïîçîâîì ô³çè÷íî¿ 
îñîáè â³äïîâ³äà÷åì º ñóá’ºêò âëàäíèõ ïîâíîâàæåíü.

Îòæå, äîäåðæàííÿ êîíñòèòóö³éíîãî ïðèíöèïó ñïåö³àë³çàö³¿ ïðè ïðèé-
íÿòò³ çàêîí³â ùîäî îðãàí³çàö³¿ ³ ä³ÿëüíîñò³ ñóä³â Óêðà¿íè º êîíñòèòóö³éíèì 
îáîâ’ÿçêîì çàêîíîäàâöÿ. Âíåñåí³ Çàêîíîì ¹1691 çì³íè äî ÊÀÑ Óêðà¿ íè 
³ ÖÏÊ Óêðà¿íè, ÿêèìè ñïîðè, ïîâ’ÿçàí³ ³ç ñîö³àëüíèìè âèïëàòàìè, âè-
ëó÷åí³ ç êîìïåòåíö³¿ ñóä³â ñïåö³àë³çîâàíî¿ (àäì³í³ñòðàòèâíî¿) þðèñäèêö³¿ 
³ ïåðåäàí³ â ï³äñóäí³ñòü çàãàëüíèì ñóäàì (öèâ³ëüíà þðèñäèêö³ÿ), íå â³äïî-
â³äàþòü ÷àñòèí³ ïåðø³é ñòàòò³ 125 Êîíñòèòóö³¿ Óêðà¿íè.

3.3. Êîíñòèòóö³éíèé ïðèíöèï ñïåö³àë³çàö³¿, â³äïîâ³äíî äî ÿêîãî óòâî-
ðåíî ñèñòåìó àäì³í³ñòðàòèâíèõ ñóä³â, çóìîâèâ âïðîâàäæåííÿ âëàñòèâîãî 
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éîìó ïîðÿäêó ñóäî÷èíñòâà. Öåé ïîðÿäîê ó ïîð³âíÿíí³ ç öèâ³ëüíèì ñóäî-
÷èíñòâîì ìàº â³äì³ííîñò³ â ïðîöåñóàëüíèõ ïðàâàõ ³ îáîâ’ÿçêàõ ÿê îñ³á, ÿê³ 
áåðóòü ó÷àñòü ó ñïðàâ³, òàê ³ ñóäó â çáîð³ òà äîñë³äæåíí³ äîêàç³â, ùî ìàº çà-
áåçïå÷èòè ïðîöåñóàëüí³ ìîæëèâîñò³ çàõèñòó ïðàâ, ñâîáîä òà ³íòåðåñ³â ïî-
çèâà÷à ó ñïîð³ ³ç ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü.

Â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³‚ íà â³äì³íó â³ä öèâ³ëüíîãî ñóäî-
÷èíñòâà‚ ä³º ïðèíöèï îô³ö³éíîñò³, ÿêèé ïîëÿãàº â àêòèâí³é ïîçèö³¿ ñóäó 
ùîäî ç’ÿñóâàííÿ âñ³õ îáñòàâèí ó ñïðàâ³ (÷àñòèíè ÷åòâåðòà, ï’ÿòà ñòàòò³ 11, 
÷àñòèíà äðóãà ñòàòò³ 69, ÷àñòèíà ï’ÿòà ñòàòò³ 71 ÊÀÑ Óêðà¿íè). Îáîâ’ÿçîê 
ùîäî äîêàçóâàííÿ ïðàâîì³ðíîñò³ ñâîãî ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüíîñò³ ïî-
êëàäàºòüñÿ íà ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü, ÿêùî â³í ÿê â³äïîâ³äà÷ çà-
ïåðå÷óº àäì³í³ñòðàòèâíèé ïîçîâ (÷àñòèíà äðóãà ñòàòò³ 71 ÊÀÑ Óêðà¿íè), à â 
öèâ³ëüíîìó ñóäî÷èíñòâ³ êîæíà ñòîðîíà çîáîâ’ÿçàíà äîâåñòè ò³ îáñòàâèíè, 
íà ÿê³ âîíà ïîñèëàºòüñÿ ÿê íà ï³äñòàâó ñâî¿õ âèìîã ³ çàïåðå÷åíü (÷àñòèíà 
ïåðøà ñòàòò³ 11, ÷àñòèíà ïåðøà ñòàòò³ 60 ÖÏÊ Óêðà¿íè). «Ñóá’ºêò âëàäíèõ 
ïîâíîâàæåíü ïîâèíåí ïîäàòè ñóäó âñ³ íàÿâí³ ó íüîãî äîêóìåíòè òà ìàòåð³-
àëè, ÿê³ ìîæóòü áóòè âèêîðèñòàí³ ÿê äîêàçè ó ñïðàâ³. Ó ðàç³ íåâèêîíàííÿ 
öüîãî îáîâ’ÿçêó ñóä âèòðåáîâóº íàçâàí³ äîêóìåíòè òà ìàòåð³àëè», à ÿêùî 
òàê³ ïðèïèñè â³äïîâ³äà÷ áåç ïîâàæíèõ ïðè÷èí íå âèêîíóº, òî «ñóä âèð³-
øóº ñïðàâó íà îñíîâ³ íàÿâíèõ äîêàç³â» (÷àñòèíè ÷åòâåðòà, øîñòà ñòàòò³ 71 
ÊÀÑ Óêðà¿íè). Öèâ³ëüíî-ïðîöåñóàëüíå çàêîíîäàâñòâî íå âñòàíîâëþº äëÿ 
ñóäó òàêèõ ïîâíîâàæåíü.

Àäì³í³ñòðàòèâí³ ñïðàâè ç ïðèâîäó îñêàðæåííÿ ïðàâîâèõ àêò³â ³íäèâ³-
äóàëüíî¿ ä³¿, à òàêîæ ä³é ÷è áåçä³ÿëüíîñò³ ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü, 
ÿê³ ñòîñóþòüñÿ ³íòåðåñ³â êîíêðåòíî¿ îñîáè, â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ 
ñòàòò³ 19 ÊÀÑ Óêðà¿íè âèð³øóþòüñÿ àäì³í³ñòðàòèâíèìè ñóäàìè çà âèáîðîì 
ïîçèâà÷à, êð³ì âèïàäê³â, âñòàíîâëåíèõ öèì êîäåêñîì. Ïðîòå â öèâ³ëüíîìó 
ñóäî÷èíñòâ³ çã³äíî ç³ ñòàòòåþ 109 ÖÏÊ Óêðà¿íè ñóä ðîçãëÿäàº ïîçîâè çà 
ì³ñöåì ïðîæèâàííÿ ÷è ì³ñöåçíàõîäæåííÿì â³äïîâ³äà÷à, êð³ì âèïàäê³â, çà-
çíà÷åíèõ ó ñòàòò³ 110 ÖÏÊ Óêðà¿íè. 

Àäì³í³ñòðàòèâíå ñóäî÷èíñòâî äîïóñêàº âèõ³ä çà ìåæ³ ïîçîâíèõ âèìîã, 
ÿêùî öå íåîáõ³äíî äëÿ çàõèñòó ïðàâ ëþäèíè, à òàêîæ îá’ºäíàííÿ â îäíå 
ïðîâàäæåííÿ ê³ëüêîõ çàÿâëåíèõ ïîçèâà÷åì âèìîã, ÿê³ çà ³íøèìè çàêîíàìè 
íàëåæèòü ðîçãëÿäàòè â ïîðÿäêó ð³çíîãî ñóäî÷èíñòâà (÷àñòèíà äðóãà ñòàò-
ò³ 11, ÷àñòèíà äðóãà ñòàòò³ 21 ÊÀÑ Óêðà¿íè), ùî íå äîïóñêàºòüñÿ ó öèâ³ëü-
íîìó ñóäî÷èíñòâ³ (÷àñòèíà ïåðøà ñòàòò³ 11, ñòàòòÿ 16 ÖÏÊ Óêðà¿íè).

Ó ÷àñòèí³ òðåò³é ñòàòò³ 87 ÊÀÑ Óêðà¿íè‚ íà â³äì³íó â³ä ÷àñòèíè òðåòüî¿ 
ñòàòò³ 79 ÖÏÊ Óêðà¿íè‚ íå ïåðåäáà÷åíî ñóäîâèõ âèòðàò íà ³íôîðìàö³éíî-
òåõí³÷íå çàáåçïå÷åííÿ ðîçãëÿäó ñïðàâè, ÿê³ ñïëà÷óº ïîçèâà÷ ïðè ïîäàíí³ 
öèâ³ëüíîãî ïîçîâó (÷àñòèíà ï’ÿòà ñòàòò³ 119 ÖÏÊ Óêðà¿íè).

Â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³‚ íà â³äì³íó â³ä öèâ³ëüíîãî ñóäî÷èíñòâà‚ 
ô³çè÷íà îñîáà ÿê ïîçèâà÷ äî ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü ìàº ïåðåâàãè 
ùîäî êîìïåíñàö³¿ ñóäîâèõ âèòðàò, à íà ïðîõàííÿ ïîçèâà÷à ñëóæáîâöåì àïàðà-
òó àäì³í³ñòðàòèâíîãî ñóäó ìîæå áóòè íàäàíà äîïîìîãà â îôîðìëåíí³ ïîçîâíî¿ 
çàÿâè (÷àñòèíè ïåðøà, ï’ÿòà ñòàòò³ 94, ÷àñòèíà òðåòÿ ñòàòò³ 105 ÊÀÑ Óêðà¿íè).

Âèõîäÿ÷è ç âèêëàäåíîãî º ï³äñòàâè êîíñòàòóâàòè, ùî âêàçàíèìè çì³íàìè 
äî ÊÀÑ Óêðà¿íè ³ ÖÏÊ Óêðà¿íè ïîðóøåíî ïðèíöèï ñïåö³àë³çàö³¿ â ñóäî÷èí-
ñòâ³ òà çâóæåíî ðàí³øå âñòàíîâëåí³ çàêîíîì ïðîöåñóàëüí³ ïðàâà ³ ãàðàíò³¿ îñî-
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áè, à ìåõàí³çì ñóäîâîãî çàõèñòó ¿¿ ïðàâ ñòàâ ìåíø åôåêòèâíèì ³ äîñòóïíèì. 
Òàêå òâåðäæåííÿ êîðåëþºòüñÿ ç ïðàâîâîþ ïîçèö³ºþ Êîíñòèòóö³éíîãî Ñóäó 
Óêðà¿íè, çà ÿêîþ «çâóæåííÿ çì³ñòó òà îáñÿãó ïðàâ ³ ñâîáîä º ¿õ îáìåæåííÿì. 
Ó òðàäèö³éíîìó ðîçóì³íí³ ä³ÿëüíîñò³ âèçíà÷àëüíèìè ïîíÿòòÿ çì³ñòó ïðàâ 
ëþäèíè º óìîâè ³ çàñîáè, ÿê³ ñòàíîâëÿòü ìîæëèâîñò³ ëþäèíè, íåîáõ³äí³ äëÿ 
çàäîâîëåííÿ ïîòðåá ¿¿ ³ñíóâàííÿ òà ðîçâèòêó. Îáñÿã ïðàâ ëþäèíè — öå ¿õ ñóò-
í³ñíà âëàñòèâ³ñòü, âèðàæåíà ê³ëüê³ñíèìè ïîêàçíèêàìè ìîæëèâîñòåé ëþäèíè, 
ÿê³ â³äîáðàæåí³ â³äïîâ³äíèìè ïðàâàìè, ùî íå º îäíîð³äíèìè ³ çàãàëüíèìè. 
Çàãàëüíîâèçíàíèì º ïðàâèëî, çã³äíî ç ÿêèì ñóòí³ñòü çì³ñòó îñíîâíîãî ïðàâà â 
æîäíîìó ðàç³ íå ìîæå áóòè ïîðóøåíà» (àáçàö ÷åòâåðòèé ï³äïóíêòó 5.2 ïóíê-
òó 5 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 22 âåðåñíÿ 2005 ðîêó ¹5-ðï/2005).

Â³äïîâ³äíî äî ÷àñòèíè òðåòüî¿ ñòàòò³ 22 Êîíñòèòóö³¿ Óêðà¿íè ïðè ïðèéíÿò-
ò³ íîâèõ çàêîí³â àáî âíåñåíí³ çì³í äî ÷èííèõ çàêîí³â íå äîïóñêàºòüñÿ çâó-
æåííÿ çì³ñòó òà îáñÿãó ³ñíóþ÷èõ ïðàâ ³ ñâîáîä. Ïðîòå çì³íè äî ÊÀÑ Óêðà¿íè 
³ ÖÏÊ Óêðà¿íè çâóçèëè ïðîöåñóàëüí³ ïðàâà ïîçèâà÷à ó ñïðàâàõ, ïîâ’ÿçàíèõ 
³ç ñîö³àëüíèìè âèïëàòàìè, îáìåæèâøè éîãî ìîæëèâîñò³ â ñóäîâîìó çàõèñò³ 
ñâî¿õ ïðàâ ó ñïîðàõ ³ç ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü, ùî ïîðóøóº ÷àñòèíó 
òðåòþ ñòàòò³ 22‚ ÷àñòèíó ïåðøó ñòàòò³ 55 Îñíîâíîãî Çàêîíó Óêðà¿íè.

Íà ï³äñòàâ³ âèêëàäåíîãî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíî-
âêó, ùî ïîëîæåííÿ ïóíêòó 2 ðîçä³ëó ² Çàêîíó ¹1691 ùîäî âèêëþ÷åí-
íÿ ïóíêòó 3 ç ÷àñòèíè ïåðøî¿ ñòàòò³ 18 ÊÀÑ Óêðà¿íè‚ ïóíêòó 2 ðîçä³ëó ²² 
«Ï³ñëÿ íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì àäì³í³ñòðàòèâí³ ñóäè çàâåðøóþòü 
ðîçãëÿä ñïðàâ, ïðîâàäæåííÿ â ÿêèõ áóëî â³äêðèòî çà ïóíêòîì 3 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 18 Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè. Àäì³-
í³ñòðàòèâí³ ïîçîâè, àïåëÿö³éí³ òà êàñàö³éí³ ñêàðãè ÷è ïîäàííÿ, ïîäàí³ äî 
íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì äî â³äïîâ³äíèõ àäì³í³ñòðàòèâíèõ ñóä³â â 
àäì³í³ñòðàòèâíèõ ñïðàâàõ, ïåðåäáà÷åíèõ ïóíêòîì 3 ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 18 Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè, ³ çà ÿêèìè ïðîâà-
äæåííÿ íå â³äêðèòî, ïåðåäàþòüñÿ öèìè ñóäàìè äî â³äïîâ³äíèõ ñóä³â, ÿê³ 
çä³éñíþâàòèìóòü ¿õ ðîçãëÿä ó ïîðÿäêó öèâ³ëüíîãî ñóäî÷èíñòâà» òà ïóíêò 2 
÷àñòèíè ïåðøî¿ ñòàòò³ 15 ÖÏÊ Óêðà¿íè â ðåäàêö³¿ Çàêîíó ¹1691 ïðî ï³ä-
ñóäí³ñòü ñóäàì öèâ³ëüíî¿ þðèñäèêö³¿ âñ³õ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè 
âèïëàòàìè, ñóïåðå÷àòü ÷àñòèí³ òðåò³é ñòàòò³ 22, ÷àñòèí³ ïåðø³é ñòàòò³ 55, 
÷àñòèí³ ïåðø³é ñòàòò³ 125 Êîíñòèòóö³¿ Óêðà¿íè.

Âðàõîâóþ÷è íàâåäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, 152, 153 Êîí-
ñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 52, 61, 63, 65, 67, 69 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè), ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ 
çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³-
àëüíèìè âèïëàòàìè» â³ä 18 ëþòîãî 2010 ðîêó ¹1691-VI, à ñàìå:

— ïóíêòó 2 ðîçä³ëó ²: «Ïóíêò 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 18 Êîäåêñó àäì³-
í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
2005 ð., ¹¹35–37, ñò.446) âèêëþ÷èòè»;
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— ïóíêòó 2 ðîçä³ëó ²²: «Ï³ñëÿ íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì àäì³í³-
ñòðàòèâí³ ñóäè çàâåðøóþòü ðîçãëÿä ñïðàâ, ïðîâàäæåííÿ â ÿêèõ áóëî â³ä-
êðèòî çà ïóíêòîì 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 18 Êîäåêñó àäì³í³ñòðàòèâíîãî 
ñóäî÷èíñòâà Óêðà¿íè. Àäì³í³ñòðàòèâí³ ïîçîâè, àïåëÿö³éí³ òà êàñàö³éí³ 
ñêàðãè ÷è ïîäàííÿ, ïîäàí³ äî íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì äî â³äïî-
â³äíèõ àäì³í³ñòðàòèâíèõ ñóä³â â àäì³í³ñòðàòèâíèõ ñïðàâàõ, ïåðåäáà÷åíèõ 
ïóíêòîì 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 18 Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èí-
ñòâà Óêðà¿íè, ³ çà ÿêèìè ïðîâàäæåííÿ íå â³äêðèòî, ïåðåäàþòüñÿ öèìè ñó-
äàìè äî â³äïîâ³äíèõ ñóä³â, ÿê³ çä³éñíþâàòèìóòü ¿õ ðîçãëÿä ó ïîðÿäêó öè-
â³ëüíîãî ñóäî÷èíñòâà».

2. Âèçíàòè òàêèì, ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòè-
òóö³éíèì), ïóíêò 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 15 Öèâ³ëüíîãî ïðîöåñóàëüíîãî 
êîäåêñó Óêðà¿íè â ðåäàêö³¿ Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ 
çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñî-
ö³àëüíèìè âèïëàòàìè» â³ä 18 ëþòîãî 2010 ðîêó ¹1691-VI.

3. Ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíî-
äàâ÷èõ àêò³â Óêðà¿íè ùîäî ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè 
âèïëàòàìè» â³ä 18 ëþòîãî 2010 ðîêó ¹1691-VI òà Öèâ³ëüíîãî ïðîöåñóàëü-
íîãî êîäåêñó Óêðà¿íè, âèçíàí³ íåêîíñòèòóö³éíèìè, âòðà÷àþòü ÷èíí³ñòü ç 
äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ.

4. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé Çàêîíà Óêðàèíû

«Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû
îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè» 

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâíîãî Ñóäà Óêðàèíû 

г.  К и е в Äåëî ¹1-40/2010
9 сентября 2010 года
№19-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Äèäêîâñêîãî Àíàòîëèÿ 
Àëåêñàíäðîâè÷à, Äîìáðîâñêîãî Èâàíà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìè-
õàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, 
Ìàðêóø Ìàðèè Àíäðååâíû, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíä-
ðåÿ Àíäðååâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øèøêèíà Âèêòîðà Èâàíî-
âè÷à — äîêëàä÷èêà,

ñ ó÷àñòèåì óïîëíîìî÷åííûõ ïðåäñòàâèòåëåé ñóáúåêòà ïðàâà íà êîíñòè-
òóöèîííîå ïðåäñòàâëåíèå ßðåìû Àíàòîëèÿ Ãðèãîðüåâè÷à — çàìåñòèòåëÿ 
Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñóäà Óêðàèíû, Õàâðîíþêà Íèêîëàÿ Èâàíîâè-
÷à — çàìåñòèòåëÿ ðóêîâîäèòåëÿ àïïàðàòà Âåðõîâíîãî Ñóäà Óêðàèíû — íà-
÷àëüíèêà ïðàâîâîãî óïðàâëåíèÿ; Ïîñòîÿííîãî ïðåäñòàâèòåëÿ Âåðõîâíîé 
Ðàäû Óêðàèíû â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû — Ñåëèâàíîâà Àíàòî-
ëèÿ Àëåêñàíäðîâè÷à; ïðèâëå÷åííûõ ê ó÷àñòèþ â ðàññìîòðåíèè äåëà ïðåä-
ñòàâèòåëåé Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàèíû Öóðêàíà Ìèõàè-
ëà Èâàíîâè÷à — çàìåñòèòåëÿ Ïðåäñåäàòåëÿ Âûñøåãî àäìèíèñòðàòèâíîãî 
ñóäà Óêðàèíû, Ïåðåïåëþêà Âëàäèìèðà Ãðèãîðüåâè÷à — çàìåñòèòåëÿ íà-
÷àëüíèêà Ñåêðåòàðèàòà Ïðåäñåäàòåëÿ Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà 
Óêðàèíû,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé Çàêîíà Óêðàèíû «Î âíåñå-
íèè èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñè-
òåëüíî ïîäâåäîìñòâåííîñòè äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè» 
îò 18 ôåâðàëÿ 2010 ãîäà ¹1691-VI (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 
2010 ã., ¹19, ñò.154) ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâíîãî 
Ñóäà Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Âåðõîâíîãî Ñóäà Óêðàèíû.
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Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå óòâåðæäåíèé 
ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîí-
íîñòè ïîëîæåíèé Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå 
çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè äåë, 
ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè».

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Øèøêèíà Â.È., îáúÿñíåíèÿ Õàâðîíþ-
êà Í.È., ßðåìû À.Ã., Ñåëèâàíîâà À.À., Ïåðåïåëþêà Â.Ã., Öóðêàíà Ì.È. 
è èññëåäîâàâ ìàòåðèàëû äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — Âåðõîâíûé Ñóä 
Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì 
ðåøèòü âîïðîñ î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîí-
íîñòè) ïîëîæåíèé Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå 
çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè äåë, 
ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè» îò 18 ôåâðàëÿ 2010 ãîäà ¹1691-VI 
(äàëåå — Çàêîí ¹1691). Çàêîíîì ¹1691 âíåñåíû èçìåíåíèÿ â Ãðàæäàíñêèé 
ïðîöåññóàëüíûé êîäåêñ Óêðàèíû (äàëåå — ÃÏÊ Óêðàèíû) è Êîäåêñ àäìè-
íèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû (äàëåå — ÊÀÑ Óêðàèíû), â ñî-
îòâåòñòâèè ñ êîòîðûìè ðàññìîòðåíèå ñïîðîâ, ñâÿçàííûõ ñ ñîöèàëüíûìè 
âûïëàòàìè, îñóùåñòâëÿåòñÿ â ïîðÿäêå ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà.

Ïî ìíåíèþ Âåðõîâíîãî Ñóäà Óêðàèíû, ïîëîæåíèÿ Çàêîíà ¹1691 ïðî-
òèâîðå÷àò ÷àñòè òðåòüåé ñòàòüè 22, ÷àñòè âòîðîé ñòàòüè 24, ÷àñòÿì ïåðâîé, 
âòîðîé ñòàòüè 55, ñòàòüå 64 Êîíñòèòóöèè Óêðàèíû, ïîñêîëüêó óñòàíîâ-
ëåíèå òàêîãî ïîðÿäêà ðàññìîòðåíèÿ äåë î ñîöèàëüíûõ ïðàâîîòíîøåíèÿõ 
çíà÷èòåëüíî ñóæàåò îáúåì ïðàâà ãðàæäàí íà ñóäåáíóþ çàùèòó â ñïîðàõ ñ 
îðãàíàìè ãîñóäàðñòâåííîé âëàñòè.

Â êîíñòèòóöèîííîì ïðåäñòàâëåíèè ïîä÷åðêíóòî, ÷òî ïðè ðåøåíèè 
ñïîðîâ â ïîðÿäêå àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà ãðàæäàíå îñâî-
áîæäàþòñÿ îò ïëàòû çà ìàòåðèàëüíî-òåõíè÷åñêîå îáåñïå÷åíèå ðàññìîòðå-
íèÿ äåë. Ñ öåëüþ ðåàëèçàöèè òàêîé çàäà÷è àäìèíèñòðàòèâíîãî ñóäîïðîèç-
âîäñòâà, êàê çàùèòà ïðàâ, ñâîáîä è èíòåðåñîâ ôèçè÷åñêèõ ëèö, â ýòîì âèäå 
ñóäåáíîãî ïðîèçâîäñòâà äåéñòâóåò ïðèíöèï îôèöèàëüíîñòè, ñîãëàñíî êî-
òîðîìó ñóä ïðèíèìàåò ïðåäóñìîòðåííûå çàêîíîì ìåðû, íåîáõîäèìûå äëÿ 
âûÿñíåíèÿ âñåõ îáñòîÿòåëüñòâ ïî äåëó, â ÷àñòíîñòè îòíîñèòåëüíî âûÿâëå-
íèÿ è èñòðåáîâàíèÿ äîêàçàòåëüñòâ ïî ñîáñòâåííîé èíèöèàòèâå. Ñóä ìîæåò 
ðåøàòü äåëî òàêæå íà îñíîâàíèè èìåþùèõñÿ äîêàçàòåëüñòâ, åñëè ëèöî, 
ïðèíèìàþùåå ó÷àñòèå â äåëå, íå ïðåäîñòàâèò ïî åãî ïðåäëîæåíèþ äîêà-
çàòåëüñòâà äëÿ ïîäòâåðæäåíèÿ îáñòîÿòåëüñòâ, íà êîòîðûå îíî ññûëàåòñÿ. 
Îáÿçàííîñòü ïî äîêàçûâàíèþ ïðàâîìåðíîñòè ñâîåãî ðåøåíèÿ, äåéñòâèé 
èëè áåçäåéñòâèÿ âîçëàãàåòñÿ íà ñóáúåêòà âëàñòíûõ ïîëíîìî÷èé, åñëè îí 
êàê îòâåò÷èê îòðèöàåò àäìèíèñòðàòèâíûé èñê. 

Òàêèì îáðàçîì, àâòîð õîäàòàéñòâà óòâåðæäàåò, ÷òî ðàññìîòðåíèå äåë, 
ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè, â ïîðÿäêå àäìèíèñòðàòèâíîãî ñó-
äîïðîèçâîäñòâà äî ïåðåäà÷è ýòèõ äåë íà ðàññìîòðåíèå â ïîðÿäêå ãðàæ-
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äàíñêîãî ñóäîïðîèçâîäñòâà îáåñïå÷èâàëî áîëåå ýôôåêòèâíóþ ñóäåáíóþ 
çàùèòó ïðàâ è ñâîáîä íàèìåíåå ñîöèàëüíî çàùèùåííûõ ãðàæäàí.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåä-
ñòàâëåíèÿ èçëîæèëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû 
Óêðàèíû, Óïîëíîìî÷åííûé Âåðõîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâå-
êà, Âûñøèé àäìèíèñòðàòèâíûé ñóä Óêðàèíû, Àêàäåìèÿ ñóäåé Óêðàèíû, 
íàó÷íûå ðàáîòíèêè Êèåâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè Òà-
ðàñà Øåâ÷åíêî, Ëüâîâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà èìåíè Èâàíà 
Ôðàíêî, Íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà 
Ìóäðîãî, Îäåññêîé íàöèîíàëüíîé þðèäè÷åñêîé àêàäåìèè, Öåíòðà ïîëè-
òèêî-ïðàâîâûõ ðåôîðì.

3. Ðåøàÿ âîïðîñû, ïîäíÿòûå â êîíñòèòóöèîííîì ïðåäñòàâëåíèè, Êîí-
ñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

3.1. Ñî âñòóïëåíèåì â ñèëó ÊÀÑ Óêðàèíû 1 ñåíòÿáðÿ 2005 ãîäà âñå ïóá-
ëè÷íî-ïðàâîâûå ñïîðû, â êîòîðûõ õîòÿ áû îäíîé èç ñòîðîí ÿâëÿåòñÿ ñóáú-
åêò âëàñòíûõ ïîëíîìî÷èé, îòíåñåíû ê ïîäñóäíîñòè àäìèíèñòðàòèâíûõ 
ñóäîâ (÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 2, ïóíêòû 1, 2, 7 ÷àñòè ïåðâîé ñòàòüè 3 
ÊÀÑ Óêðàèíû). Îêðóæíûì àäìèíèñòðàòèâíûì ñóäàì â ñîîòâåòñòâèè ñ ÷àñ-
òüþ âòîðîé ñòàòüè 18 ÊÀÑ Óêðàèíû â ðåäàêöèè Çàêîíà Óêðàèíû îò 6 èþëÿ 
2005 ãîäà ¹2747-IV áûëè ïîäñóäíû âñå àäìèíèñòðàòèâíûå äåëà, â êîòîðûõ 
îäíîé èç ñòîðîí ÿâëÿåòñÿ îðãàí ãîñóäàðñòâåííîé âëàñòè, èíîé ãîñóäàðñ-
òâåííûé îðãàí, îðãàí âëàñòè Àâòîíîìíîé Ðåñïóáëèêè Êðûì, èõ äîëæíîñ-
òíîå èëè ñëóæåáíîå ëèöî, êðîìå äåë îòíîñèòåëüíî èõ ðåøåíèé, äåéñòâèé 
èëè áåçäåéñòâèÿ ïî äåëàì îá àäìèíèñòðàòèâíûõ ïðîñòóïêàõ. Òàêîé îáúåì 
ïðåäìåòíîé ïîäñóäíîñòè ñîäåðæàë è ïðàâîâûå ñïîðû, ñâÿçàííûå ñ ñîöè-
àëüíûìè âûïëàòàìè, åñëè îòâåò÷èêîì ïî äåëó áûë êàêîé-ëèáî èç óêàçàí-
íûõ îðãàíîâ èëè äîëæíîñòíîå ëèöî — ñóáúåêò âëàñòíûõ ïîëíîìî÷èé. 

Çàêîíîì Óêðàèíû îò 25 äåêàáðÿ 2008 ãîäà ¹808-V² â ÊÀÑ Óêðàèíû 
âíåñåíû èçìåíåíèÿ, ñîãëàñíî êîòîðûì ñïîðû, ñâÿçàííûå ñ ñîöèàëü-
íûìè âûïëàòàìè, íà îñíîâàíèè íîâîãî ïóíêòà 3 ÷àñòè ïåðâîé ñòàòüè 18 
ÊÀÑ Óêðàè íû íà÷àëè ðàññìàòðèâàòü ïî ïîäñóäíîñòè ìåñòíûå îáùèå ñóäû 
â ïîðÿäêå àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà.

Çàêîíîì ¹1691 (ïóíêò 2 ðàçäåëà ²) óêàçàííûé ïóíêò 3 ÷àñòè ïåðâîé 
ñòàòüè 18 ÊÀÑ Óêðàèíû èñêëþ÷åí, à ÷àñòü ïåðâàÿ ñòàòüè 15 ÃÏÊ Óêðàèíû 
èçëîæåíà â íîâîé ðåäàêöèè, ãäå ïî ñìûñëó ïóíêòà 2 ñïîðû, ñâÿçàííûå ñ 
ñîöèàëüíûìè âûïëàòàìè, íåçàâèñèìî îò ñòàòóñà îòâåò÷èêà íàäëåæèò ðàñ-
ñìàòðèâàòü â ïîðÿäêå ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà (àáçàö ÷åòâåðòûé 
ïóíêòà 1 ðàçäåëà ²). 

3.2. Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 3 Êîíñòèòóöèè Óêðàèíû 
ãëàâíîé îáÿçàííîñòüþ ãîñóäàðñòâà ÿâëÿåòñÿ óòâåðæäåíèå è îáåñïå÷åíèå 
ïðàâ è ñâîáîä ÷åëîâåêà, çà ñâîþ äåÿòåëüíîñòü ãîñóäàðñòâî îòâå÷àåò ïå-
ðåä ÷åëîâåêîì. Îáåñïå÷åíèå ïðàâ è ñâîáîä òðåáóåò, â ÷àñòíîñòè, çàêîíî-
äàòåëüíîãî çàêðåïëåíèÿ ìåõàíèçìîâ (ïðîöåäóð), ñîçäàþùèõ ðåàëüíûå 
âîçìîæíîñòè äëÿ îñóùåñòâëåíèÿ êàæäûì ãðàæäàíèíîì ïðàâ è ñâîáîä 
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(àáçàö ÷åòâåðòûé ïîäïóíêòà 3.2 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 24 äåêàáðÿ 2004 ãîäà ¹22-ðï/2004). 
Ê òàêèì ìåõàíèçìàì îòíîñèòñÿ ñòðóêòóðèðîâàííàÿ ñèñòåìà ñóäîâ è âèäû 
ñóäåáíîãî ïðîèçâîäñòâà, óñòàíîâëåííûå ãîñóäàðñòâîì. Ñóäåáíàÿ çàùèòà 
ñ÷èòàåòñÿ íàèáîëåå äåéñòâåííîé ãàðàíòèåé âîññòàíîâëåíèÿ íàðóøåííûõ 
ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Â Óêðàèíå ñèñòåìà ñóäîâ ñîçäàíà â ñîîòâåòñòâèè ñ ïîëîæåíèÿìè ñòà-
òåé 6, 124, 125 Êîíñòèòóöèè Óêðàèíû ñ ïðèìåíåíèåì ïðèíöèïà ñïåöèà-
ëèçàöèè ñ öåëüþ îáåñïå÷åíèÿ íàèáîëåå ýôôåêòèâíûõ ìåõàíèçìîâ çàùèòû 
ïðàâ è ñâîáîä ÷åëîâåêà â ñîîòâåòñòâóþùèõ ïðàâîîòíîøåíèÿõ.

Ïî ïðåäïèñàíèþ ÷àñòè ïåðâîé ñòàòüè 6 Êîíâåíöèè î çàùèòå ïðàâ ÷å-
ëîâåêà è îñíîâîïîëàãàþùèõ ñâîáîä (äàëåå — Êîíâåíöèÿ) êàæäûé ïðè ðå-
øåíèè âîïðîñà î åãî ïðàâàõ è îáÿçàííîñòÿõ èìååò ïðàâî íà ñïðàâåäëèâîå 
è îòêðûòîå ðàññìîòðåíèå íåçàâèñèìûì è áåñïðèñòðàñòíûì ñóäîì, óñòà-
íîâëåííûì çàêîíîì. Â ðàçâèòèå óêàçàííîãî ïîëîæåíèÿ Åâðîïåéñêèé ñóä 
ïî ïðàâàì ÷åëîâåêà â Ðåøåíèè îò 25 ôåâðàëÿ 1993 ãîäà ïî äåëó «Äîááåðòåí 
ïðîòèâ Ôðàíöèè» óêàçàë, ÷òî ÷àñòü ïåðâàÿ ñòàòüè 6 Êîíâåíöèè çàñòàâëÿ-
åò ãîñóäàðñòâà-ó÷àñòíèêè îðãàíèçîâàòü èõ ñóäåáíóþ ñèñòåìó òàêèì îáðà-
çîì, ÷òîáû èõ ñóäû è òðèáóíàëû âûïîëíÿëè êàæäóþ èç ñâîèõ ôóíêöèé 
(ïóíêò 44), ïðèñóùóþ ñîîòâåòñòâóþùåìó ñóäåáíîìó ó÷ðåæäåíèþ.

Çàêîíîì Óêðàèíû «Î ñóäîóñòðîéñòâå è ñòàòóñå ñóäåé» ïðåäóñìîòðåíî, 
÷òî ñóäåáíàÿ âëàñòü ðåàëèçóåòñÿ ïóòåì îñóùåñòâëåíèÿ ïðàâîñóäèÿ â ðàì-
êàõ ñîîòâåòñòâóþùèõ ñóäåáíûõ ïðîöåäóð (÷àñòü âòîðàÿ ñòàòüè 1), â ñèñòå-
ìå ñóäîâ îáùåé þðèñäèêöèè (÷àñòü ïåðâàÿ ñòàòüè 3) äåéñòâóþò ñïåöèà-
ëèçèðîâàííûå ñóäû (÷àñòè âòîðàÿ, òðåòüÿ ñòàòüè 17, ñòàòüÿ 18), ê êîòîðûì 
îòíîñÿòñÿ õîçÿéñòâåííûå, àäìèíèñòðàòèâíûå ñóäû (÷àñòè âòîðàÿ, òðåòüÿ 
ñòàòüè 21, ÷àñòü òðåòüÿ ñòàòüè 26, ÷àñòü âòîðàÿ ñòàòüè 31). Ãëàâíûìè êðè-
òåðèÿìè ñóäåáíîé ñïåöèàëèçàöèè ïðèçíàåòñÿ ïðåäìåò ñïîðíûõ ïðàâî-
îòíîøåíèé è ïðèñóùàÿ åãî ðàññìîòðåíèþ ïðîöåäóðà. Ïðîöåññóàëüíûìè 
êîäåêñàìè Óêðàèíû óñòàíîâëåíà íåîäèíàêîâàÿ ïðîöåäóðà ñóäåáíîãî ïðî-
èçâîäñòâà îòíîñèòåëüíî ðàçíûõ ïðàâîîòíîøåíèé.

Íà îñíîâàíèè ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû î ñóäåáíîé ñïåöèà-
ëèçàöèè (÷àñòü ïåðâàÿ ñòàòüè 125) è î ãàðàíòèðîâàíèè êàæäîìó ïðàâà íà 
îáæàëîâàíèå â ñóäå ðåøåíèé, äåéñòâèé èëè áåçäåéñòâèÿ îðãàíîâ ãîñó-
äàðñòâåííîé âëàñòè, îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, äîëæíîñòíûõ è 
ñëóæåáíûõ ëèö (÷àñòü âòîðàÿ ñòàòüè 55) â Óêðàèíå îáðàçîâàíà îòäåëüíàÿ 
ñèñòåìà ñóäîâ àäìèíèñòðàòèâíîé þðèñäèêöèè. Çàùèòà ïðàâ, ñâîáîä è 
èíòåðåñîâ ôèçè÷åñêèõ ëèö â ñôåðå ïóáëè÷íî-ïðàâîâûõ îòíîøåíèé îò 
íàðóøåíèé ñî ñòîðîíû ñóáúåêòîâ âëàñòíûõ ïîëíîìî÷èé îïðåäåëåíà êàê 
íåïîñðåäñòâåííàÿ çàäà÷à àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà (÷àñòü 
ïåðâàÿ ñòàòüè 2 ÊÀÑ Óêðàèíû). Àäìèíèñòðàòèâíîå ñóäîïðîèçâîäñòâî êàê 
ñïåöèàëèçèðîâàííûé âèä ñóäåáíîé äåÿòåëüíîñòè ñòàëî òåì êîíñòèòóöè-
îííî è çàêîíîäàòåëüíî çàêðåïëåííûì ìåõàíèçìîì, êîòîðûé óâåëè÷èë 
âîçìîæíîñòè ÷åëîâåêà äëÿ îñóùåñòâëåíèÿ ïðàâà íà ñóäåáíóþ çàùèòó îò 
ïðîòèâîïðàâíûõ ðåøåíèé, äåéñòâèé èëè áåçäåéñòâèÿ ñóáúåêòîâ âëàñòíûõ 
ïîëíîìî÷èé.

Ñèñòåìíûé àíàëèç óêàçàííûõ íîðì Êîíñòèòóöèè è çàêîíîâ Óêðàèíû 
äàåò îñíîâàíèÿ óòâåðæäàòü, ÷òî ðàçìåæåâàíèå þðèñäèêöèîííûõ ïîëíî-
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ìî÷èé ìåæäó îáùèìè è ñïåöèàëèçèðîâàííûìè ñóäàìè ïîä÷èíåíî ãàðàí-
òèÿì ïðàâà êàæäîãî ÷åëîâåêà íà ýôôåêòèâíóþ ñóäåáíóþ çàùèòó. Ñîãëàñíî 
òàêîìó ïîäõîäó âñå ïóáëè÷íî-ïðàâîâûå ñïîðû, â êîòîðûõ õîòÿ áû îäíîé 
èç ñòîðîí ÿâëÿåòñÿ ñóáúåêò âëàñòíûõ ïîëíîìî÷èé, îòíîñÿòñÿ ê àäìèíèñ-
òðàòèâíîé þðèñäèêöèè è ïî êîìïåòåíöèè äîëæíû áûòü ðàññìîòðåíû àä-
ìèíèñòðàòèâíûìè ñóäàìè (ïóíêòû 1, 2, 7 ñòàòüè 3, ÷àñòü ïåðâàÿ ñòàòüè 17 
ÊÀÑ Óêðàèíû). Ýòî êàñàåòñÿ òàêæå ïîäñóäíîñòè ñïîðîâ, ñâÿçàííûõ ñ ñî-
öèàëüíûìè âûïëàòàìè, â êîòîðûõ ïî èñêó ôèçè÷åñêîãî ëèöà îòâåò÷èêîì 
ÿâëÿåòñÿ ñóáúåêò âëàñòíûõ ïîëíîìî÷èé.

Ñëåäîâàòåëüíî, ñîáëþäåíèå êîíñòèòóöèîííîãî ïðèíöèïà ñïåöèàëè-
çàöèè ïðè ïðèíÿòèè çàêîíîâ îá îðãàíèçàöèè è äåÿòåëüíîñòè ñóäîâ Óêðà-
èíû ÿâëÿåòñÿ êîíñòèòóöèîííîé îáÿçàííîñòüþ çàêîíîäàòåëÿ. Âíåñåííûå 
Çàêîíîì ¹1691 èçìåíåíèÿ â ÊÀÑ Óêðàèíû è ÃÏÊ Óêðàèíû, êîòîðûìè 
ñïîðû, ñâÿçàííûå ñ ñîöèàëüíûìè âûïëàòàìè, èçúÿòû èç êîìïåòåíöèè ñó-
äîâ ñïåöèàëèçèðîâàííîé (àäìèíèñòðàòèâíîé) þðèñäèêöèè è ïåðåäàíû â 
ïîäñóäíîñòü îáùèì ñóäàì (ãðàæäàíñêàÿ þðèñäèêöèÿ), íå ñîîòâåòñòâóþò 
÷àñòè ïåðâîé ñòàòüè 125 Êîíñòèòóöèè Óêðàèíû. 

3.3. Êîíñòèòóöèîííûé ïðèíöèï ñïåöèàëèçàöèè, â ñîîòâåòñòâèè ñ êî-
òîðûì ñîçäàíà ñèñòåìà àäìèíèñòðàòèâíûõ ñóäîâ, îáóñëîâèë âíåäðåíèå 
ïðèñóùåãî åìó ïîðÿäêà ñóäîïðîèçâîäñòâà. Ýòîò ïîðÿäîê ïî ñðàâíåíèþ ñ 
ãðàæäàíñêèì ñóäîïðîèçâîäñòâîì èìååò îòëè÷èÿ â ïðîöåññóàëüíûõ ïðàâàõ 
è îáÿçàííîñòÿõ êàê ëèö, ó÷àñòâóþùèõ â äåëå, òàê è ñóäà â ñáîðå è èññëåäî-
âàíèè äîêàçàòåëüñòâ, ÷òî äîëæíî îáåñïå÷èòü ïðîöåññóàëüíûå âîçìîæíîñ-
òè çàùèòû ïðàâ, ñâîáîä è èíòåðåñîâ èñòöà â ñïîðå ñ ñóáúåêòîì âëàñòíûõ 
ïîëíîìî÷èé.

Â àäìèíèñòðàòèâíîì ñóäîïðîèçâîäñòâå‚ â îòëè÷èå îò ãðàæäàíñêîãî 
ñóäîïðîèçâîäñòâà‚ äåéñòâóåò ïðèíöèï îôèöèàëüíîñòè, ñîñòîÿùèé â àê-
òèâíîé ïîçèöèè ñóäà îòíîñèòåëüíî âûÿñíåíèÿ âñåõ îáñòîÿòåëüñòâ ïî äåëó 
(÷àñòè ÷åòâåðòàÿ, ïÿòàÿ ñòàòüè 11, ÷àñòü âòîðàÿ ñòàòüè 69, ÷àñòü ïÿòàÿ ñòà-
òüè 71 ÊÀÑ Óêðàèíû). Îáÿçàííîñòü ïî äîêàçûâàíèþ ïðàâîìåðíîñòè ñâîå-
ãî ðåøåíèÿ, äåéñòâèÿ èëè áåçäåéñòâèÿ âîçëàãàåòñÿ íà ñóáúåêòà âëàñòíûõ 
ïîëíîìî÷èé, åñëè îí êàê îòâåò÷èê îòðèöàåò àäìèíèñòðàòèâíûé èñê (÷àñòü 
âòîðàÿ ñòàòüè 71 ÊÀÑ Óêðàèíû), à â ãðàæäàíñêîì ñóäîïðîèçâîäñòâå êàæ-
äàÿ ñòîðîíà îáÿçàíà äîêàçàòü îáñòîÿòåëüñòâà, íà êîòîðûå îíà ññûëàåòñÿ 
êàê íà îñíîâàíèå ñâîèõ òðåáîâàíèé è âîçðàæåíèé (÷àñòü ïåðâàÿ ñòàòüè 11, 
÷àñòü ïåðâàÿ ñòàòüè 60 ÃÏÊ Óêðàèíû). «Ñóáúåêò âëàñòíûõ ïîëíîìî÷èé 
äîëæåí ïðåäîñòàâèòü ñóäó âñå èìåþùèåñÿ ó íåãî äîêóìåíòû è ìàòåðèàëû, 
êîòîðûå ìîãóò áûòü èñïîëüçîâàíû êàê äîêàçàòåëüñòâà ïî äåëó. Â ñëó÷àå íå-
âûïîëíåíèÿ ýòîé îáÿçàííîñòè ñóä èñòðåáóåò íàçâàííûå äîêóìåíòû è ìà-
òåðèàëû», à åñëè äàííûå ïðåäïèñàíèÿ îòâåò÷èê áåç óâàæèòåëüíûõ ïðè÷èí 
íå âûïîëíÿåò, «ñóä ðåøàåò äåëî íà îñíîâàíèè èìåþùèõñÿ äîêàçàòåëüñòâ» 
(÷àñòè ÷åòâåðòàÿ, øåñòàÿ ñòàòüè 71 ÊÀÑ Óêðàèíû). Ãðàæäàíñêî-ïðîöåññó-
àëüíîå çàêîíîäàòåëüñòâî íå óñòàíàâëèâàåò äëÿ ñóäà òàêèõ ïîëíîìî÷èé.

Àäìèíèñòðàòèâíûå äåëà ïî ïîâîäó îáæàëîâàíèÿ ïðàâîâûõ àêòîâ èíäè-
âèäóàëüíîãî äåéñòâèÿ, à òàêæå äåéñòâèé èëè áåçäåéñòâèÿ ñóáúåêòîâ âëàñò-
íûõ ïîëíîìî÷èé, êàñàþùèåñÿ èíòåðåñîâ êîíêðåòíîãî ëèöà, â ñîîòâåòñòâèè 
ñ ÷àñòüþ âòîðîé ñòàòüè 19 ÊÀÑ Óêðàèíû ðåøàþòñÿ àäìèíèñòðàòèâíûìè 
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ñóäàìè ïî âûáîðó èñòöà, êðîìå ñëó÷àåâ, óñòàíîâëåííûõ äàííûì êîäåêñîì. 
Òåì íå ìåíåå â ãðàæäàíñêîì ñóäîïðîèçâîäñòâå ñîãëàñíî ñòàòüå 109 ÃÏÊ Óê-
ðàèíû ñóä ðàññìàòðèâàåò èñêè ïî ìåñòó ïðîæèâàíèÿ èëè ìåñòó íàõîæäåíèÿ 
îòâåò÷èêà, êðîìå ñëó÷àåâ, óêàçàííûõ â ñòàòüå 110 ÃÏÊ Óêðàèíû. 

Àäìèíèñòðàòèâíîå ñóäîïðîèçâîäñòâî äîïóñêàåò âûõîä çà ïðåäåëû 
èñêîâûõ òðåáîâàíèé, åñëè ýòî íåîáõîäèìî äëÿ çàùèòû ïðàâ ÷åëîâåêà, à 
òàêæå îáúåäèíåíèå â îäíî ïðîèçâîäñòâî íåñêîëüêèõ çàÿâëåííûõ èñòöîì 
òðåáîâàíèé, êîòîðûå ïî äðóãèì çàêîíàì ñëåäóåò ðàññìàòðèâàòü â ïîðÿäêå 
ðàçíîãî ñóäîïðîèçâîäñòâà (÷àñòü âòîðàÿ ñòàòüè 11, ÷àñòü âòîðàÿ ñòàòüè 21 
ÊÀÑ Óêðàèíû), ÷òî íå äîïóñêàåòñÿ â ãðàæäàíñêîì ñóäîïðîèçâîäñòâå (÷àñòü 
ïåðâàÿ ñòàòüè 11, ñòàòüÿ 16 ÃÏÊ Óêðàèíû).

Â ÷àñòè òðåòüåé ñòàòüè 87 ÊÀÑ Óêðàèíû‚ â îòëè÷èå îò ÷àñòè òðåòüåé ñòà-
òüè 79 ÃÏÊ Óêðàèíû‚ íå ïðåäóñìîòðåíû ñóäåáíûå èçäåðæêè íà èíôîðìà-
öèîííî-òåõíè÷åñêîå îáåñïå÷åíèå ðàññìîòðåíèÿ äåëà, êîòîðûå ïëàòèò èñ-
òåö ïðè ïîäà÷å ãðàæäàíñêîãî èñêà (÷àñòü ïÿòàÿ ñòàòüè 119 ÃÏÊ Óêðàèíû). 

Â àäìèíèñòðàòèâíîì ñóäîïðîèçâîäñòâå‚ â îòëè÷èå îò ãðàæäàíñêîãî 
ñóäîïðîèçâîäñòâà‚ ôèçè÷åñêîå ëèöî êàê èñòåö ê ñóáúåêòó âëàñòíûõ ïîë-
íîìî÷èé èìååò ïðåèìóùåñòâà ïî êîìïåíñàöèè ñóäåáíûõ èçäåðæåê, à ïî 
ïðîñüáå èñòöà ñëóæàùèì àïïàðàòà àäìèíèñòðàòèâíîãî ñóäà ìîæåò áûòü 
ïðåäîñòàâëåíà ïîìîùü â îôîðìëåíèè èñêîâîãî çàÿâëåíèÿ (÷àñòè ïåðâàÿ, 
ïÿòàÿ ñòàòüè 94, ÷àñòü òðåòüÿ ñòàòüè 105 ÊÀÑ Óêðàèíû).

Èñõîäÿ èç èçëîæåííîãî èìåþòñÿ îñíîâàíèÿ êîíñòàòèðîâàòü, ÷òî 
óêàçàííûìè èçìåíåíèÿìè â ÊÀÑ Óêðàèíû è ÃÏÊ Óêðàèíû íàðóøåí ïðèí-
öèï ñïåöèàëèçàöèè â ñóäîïðîèçâîäñòâå è ñóæåíû ðàíåå óñòàíîâëåííûå 
çàêîíîì ïðîöåññóàëüíûå ïðàâà è ãàðàíòèè ëèöà, à ìåõàíèçì ñóäåáíîé 
çàùèòû åãî ïðàâ ñòàë ìåíåå ýôôåêòèâíûì è äîñòóïíûì. Òàêîå óòâåðæäåíèå 
êîððåëèðóåòñÿ ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ïî 
êîòîðîé «ñóæåíèå ñîäåðæàíèÿ è îáúåìà ïðàâ è ñâîáîä ÿâëÿåòñÿ èõ îãðàíè-
÷åíèåì. Â òðàäèöèîííîì ïîíèìàíèè äåÿòåëüíîñòè îïðåäåëÿþùèìè ïî-
íÿòèÿìè ñîäåðæàíèÿ ïðàâ ÷åëîâåêà ÿâëÿþòñÿ óñëîâèÿ è ñðåäñòâà, êîòîðûå 
ñîñòàâëÿþò âîçìîæíîñòè ÷åëîâåêà, íåîáõîäèìûå äëÿ óäîâëåòâîðåíèÿ ïî-
òðåáíîñòåé åãî ñóùåñòâîâàíèÿ è ðàçâèòèÿ. Îáúåì ïðàâ ÷åëîâåêà — ýòî èõ 
ñóùíîñòíîå ñâîéñòâî, âûðàæåííîå êîëè÷åñòâåííûìè ïîêàçàòåëÿìè âîç-
ìîæíîñòåé ÷åëîâåêà, îòîáðàæåííûõ ñîîòâåòñòâóþùèìè ïðàâàìè, êîòîðûå 
íå ÿâëÿþòñÿ îäíîðîäíûìè è îáùèìè. Îáùåïðèçíàííûì åñòü ïðàâèëî, ñî-
ãëàñíî êîòîðîìó ñóùíîñòü ñîäåðæàíèÿ îñíîâíîãî ïðàâà íè â êîåì ñëó÷àå 
íå ìîæåò áûòü íàðóøåíà» (àáçàö ÷åòâåðòûé ïîäïóíêòà 5.2 ïóíêòà 5 ìîòè-
âèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 22 ñåíòÿáðÿ 2005 ãîäà ¹5-ðï/2005).

Ñîãëàñíî ÷àñòè òðåòüåé ñòàòüè 22 Êîíñòèòóöèè Óêðàèíû ïðè ïðèíÿòèè 
íîâûõ çàêîíîâ èëè âíåñåíèè èçìåíåíèé â äåéñòâóþùèå çàêîíû íå äîïóñ-
êàåòñÿ ñóæåíèå ñîäåðæàíèÿ è îáúåìà ñóùåñòâóþùèõ ïðàâ è ñâîáîä. Òåì íå 
ìåíåå èçìåíåíèÿ â ÊÀÑ Óêðàèíû è ÃÏÊ Óêðàèíû ñóçèëè ïðîöåññóàëüíûå 
ïðàâà èñòöà ïî äåëàì, ñâÿçàííûì ñ ñîöèàëüíûìè âûïëàòàìè, îãðàíè-
÷èâ åãî âîçìîæíîñòè â ñóäåáíîé çàùèòå ñâîèõ ïðàâ â ñïîðàõ ñ ñóáúåêòîì 
âëàñòíûõ ïîëíîìî÷èé, ÷òî íàðóøàåò ÷àñòü òðåòüþ ñòàòüè 22‚ ÷àñòü ïåðâóþ 
ñòàòüè 55 Îñíîâíîãî Çàêîíà Óêðàèíû.

Íà îñíîâàíèè èçëîæåííîãî Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë 
ê âûâîäó, ÷òî ïîëîæåíèÿ ïóíêòà 2 ðàçäåëà ² Çàêîíà ¹1691 îá èñêëþ÷å-
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íèè ïóíêòà 3 èç ÷àñòè ïåðâîé ñòàòüè 18 ÊÀÑ Óêðàèíû‚ ïóíêòà 2 ðàçäåëà ²² 
«Ïîñëå âñòóïëåíèÿ â ñèëó äàííîãî Çàêîíà àäìèíèñòðàòèâíûå ñóäû çà-
âåðøàþò ðàññìîòðåíèå äåë, ïðîèçâîäñòâî ïî êîòîðûì áûëî îòêðûòî ñî-
ãëàñíî ïóíêòó 3 ÷àñòè ïåðâîé ñòàòüè 18 Êîäåêñà àäìèíèñòðàòèâíîãî ñóäî-
ïðîèçâîäñòâà Óêðàèíû. Àäìèíèñòðàòèâíûå èñêè, àïåëëÿöèîííûå è êàñ-
ñàöèîííûå æàëîáû èëè ïðåäñòàâëåíèÿ, ïîäàííûå äî âñòóïëåíèÿ â ñèëó 
äàííîãî Çàêîíà â ñîîòâåòñòâóþùèå àäìèíèñòðàòèâíûå ñóäû ïî àäìèíèñ-
òðàòèâíûì äåëàì, ïðåäóñìîòðåííûì ïóíêòîì 3 ÷àñòè ïåðâîé ñòàòüè 18 
Êîäåêñà àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû, è ïî êîòîðûì 
ïðîèçâîäñòâî íå îòêðûòî, ïåðåäàþòñÿ ýòèìè ñóäàìè â ñîîòâåòñòâóþùèå 
ñóäû, êîòîðûå áóäóò îñóùåñòâëÿòü èõ ðàññìîòðåíèå â ïîðÿäêå ãðàæäàí-
ñêîãî ñóäîïðîèçâîäñòâà» è ïóíêò 2 ÷àñòè ïåðâîé ñòàòüè 15 ÃÏÊ Óêðàèíû 
â ðåäàêöèè Çàêîíà ¹1691 î ïîäñóäíîñòè ñóäàì ãðàæäàíñêîé þðèñäèêöèè 
âñåõ äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè, ïðîòèâîðå÷àò ÷àñòè òðå-
òüåé ñòàòüè 22, ÷àñòè ïåðâîé ñòàòüè 55, ÷àñòè ïåðâîé ñòàòüè 125 Êîíñòè-
òóöèè Óêðàèíû. 

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, 152, 153 
Êîíñòèòóöèè Óêðàèíû, ñòàòüÿìè 51, 52, 61, 63, 65, 67, 69 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñ-
òèòóöèîííûìè) ïîëîæåíèÿ Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â 
íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåí-
íîñòè äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè» îò 18 ôåâðàëÿ 2010 ãîäà 
¹1691-VI, à èìåííî:

— ïóíêòà 2 ðàçäåëà ²: «Ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 18 Êîäåêñà àäìè-
íèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû (Âåäîìîñòè Âåðõîâíîé Ðàäû 
Óêðàèíû, 2005 ã., ¹¹35–37, ñò.446) èñêëþ÷èòü»;

— ïóíêòà 2 ðàçäåëà ²²: «Ïîñëå âñòóïëåíèÿ â ñèëó äàííîãî Çàêîíà àäìè-
íèñòðàòèâíûå ñóäû çàâåðøàþò ðàññìîòðåíèå äåë, ïðîèçâîäñòâî ïî êîòî-
ðûì áûëî îòêðûòî ñîãëàñíî ïóíêòó 3 ÷àñòè ïåðâîé ñòàòüè 18 Êîäåêñà àä-
ìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû. Àäìèíèñòðàòèâíûå èñêè, 
àïåëëÿöèîííûå è êàññàöèîííûå æàëîáû èëè ïðåäñòàâëåíèÿ, ïîäàííûå äî 
âñòóïëåíèÿ â ñèëó äàííîãî Çàêîíà â ñîîòâåòñòâóþùèå àäìèíèñòðàòèâíûå 
ñóäû ïî àäìèíèñòðàòèâíûì äåëàì, ïðåäóñìîòðåííûì ïóíêòîì 3 ÷àñòè 
ïåðâîé ñòàòüè 18 Êîäåêñà àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû, 
è ïî êîòîðûì ïðîèçâîäñòâî íå îòêðûòî, ïåðåäàþòñÿ ýòèìè ñóäàìè â ñîîò-
âåòñòâóþùèå ñóäû, êîòîðûå áóäóò îñóùåñòâëÿòü èõ ðàññìîòðåíèå â ïîðÿä-
êå ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà».

2. Ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòó-
öèîííûì) ïóíêò 2 ÷àñòè ïåðâîé ñòàòüè 15 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî 
êîäåêñà Óêðàèíû â ðåäàêöèè Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â 
íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåí-
íîñòè äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè» îò 18 ôåâðàëÿ 2010 ãîäà 
¹1691-VI.
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3. Ïîëîæåíèÿ Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå 
çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè äåë, 
ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè» îò 18 ôåâðàëÿ 2010 ãîäà ¹1691-VI 
è Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû, ïðèçíàííûå íåêîíñ-
òèòóöèîííûìè, óòðà÷èâàþò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñó-
äîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ.

4. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.19-rp/2010 
dated September 9, 2010 in the case upon the constitutional petition of the Supreme 
Court of Ukraine on conformity with the Constitution of Ukraine (constitutionality) 
of the provisions of the Law of Ukraine «On Introducing Amendments to some 
Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits»

After the Code of Administrative Proceedings (hereinafter referred to as 
«the CAP») entered into force on September 1, 2005 all public legal disputes, 
in which at least one of the parties exercises state authority, were related to 
the jurisdiction of administrative courts (Articles 2.1.2, 3.1.1.2.7 of the CAP). 
According to Article 18.2 of the CAP in the wording of the Law dated July 6, 
2005 district administrative courts had jurisdiction over all administrative cases in 
which one of the parties was a body of state power, other state body, body of the 
Autonomous Republic of Crimea, their officials or officers except cases on their 
decisions, actions or omissions in cases on administrative offences. Such scope of 
subject-matter jurisdiction also included legal disputes related to social benefits if 
a respondent in the relevant case was one of the mentioned bodies or officials — 
a subject of authority. 

The Law dated December 25, 2008 introduced amendments to the CAP 
according to which on the grounds of Article 18.1.3 local courts of general 
jurisdiction began to consider disputes concerning social benefits in the course of 
administrative proceedings. 

The Law of Ukraine «On Introducing Amendments to some Legislative 
Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits» No.1691-
VI dated February 18, 2010 (hereinafter referred to as «the Law ¹1691») 
(Chapter I.2) removed Article 18.1.3 of the CAP and redrafted Article 15.1 of 
the Civil Procedural Code (hereinafter referred to as «the CPC»). Pursuant 
to item 2 of the latter Article disputes concerning social benefits regardless of 
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the status of a respondent shall be considered in the course of civil proceedings 
(Chapter I.1.4).

The system of courts in Ukraine was established in conformity with the 
provisions of Articles 6, 124, 125 of the Constitution with application of the 
principle of specialisation in order to provide the most effective mechanism of 
human rights and freedoms protection in relevant legal relations.

The Law «On the Judiciary and Status of Judges» envisages that the judicial 
power is implemented by means of exercise of justice within the frameworks 
of relevant judicial procedures (Article 1.2); there are specialised courts (Arti-
cles 17.2.3, 18) acting in the system of courts of general jurisdiction (Article 3.1) 
which include commercial and administrative courts (Articles 21.2.3, 26.3, 31.2). 
The main criteria of the judicial specialisation are: subject of disputable legal rela-
tions and appropriate procedure of its consideration. The procedural codes estab-
lish different judicial proceedings concerning different legal relations. 

On the grounds of the provisions of the Constitution regarding the judicial 
specialisation (Article 125.1) and the guarantee to every person to challenge in 
court the decisions, actions or omission of bodies of state power, bodies of local 
self-government, officials and officers (Article 55.2) special system of courts 
of administrative jurisdiction was established in Ukraine. Protection of rights, 
freedoms and interests of individuals in the sphere of public legal relations from 
violations on the part of subjects of authority is defined as a direct mission of 
the administrative jurisdiction (Article 2.1 of the CAP). The administrative 
jurisdiction as a specialised type of judicial activity became that very mechanism 
fixed constitutionally and legally which enhanced the possibility to execute the 
right to judicial protection from illegal decisions, actions or omissions of subjects 
of authority. 

Division of jurisdictional authority among general and specialised courts 
is subjected to guarantees of the right of every person to the effective judicial 
protection. Based upon this approach all public legal disputes, in which at least 
one of them exercises state authority, belong to the administrative jurisdiction 
and shall be considered by the administrative courts by their jurisdiction 
(Articles 3.1.2.7, 17.1 of the CAP). It also refers to the jurisdiction of disputes 
concerning social benefits, in which pursuant to the claim of an individual the 
respondent is a subject of authority. 

Thus, observance of the constitutional principle of specialisation in law-
making process concerning organisation and activities of courts in Ukraine is 
a constitutional obligation of legislator. The amendments to the CAP and the 
CPC, introduced by the Law ¹1691, which exempted the disputes on social 
benefits from the jurisdiction of courts of specialised (administrative) jurisdiction 
and referred them to the jurisdiction of general courts (civil jurisdiction), do not 
conform with Article 125.1 of the Constitution. 

Unlike the civil jurisdiction, the principle of officiality acts in the administrative 
jurisdiction, which means active position of court concerning examination of all 
facts in a case (Articles 11.4.5, 69.2, 71.5 of the CAP). The obligation to prove 
lawfulness of its decision, action or omission is imposed on a subject of authority 
if it objects to the administrative claim as a respondent (Article 71.2 of the CAP), 
while in the civil jurisdiction each party shall prove the facts which it refers to as a 
ground for its demands and objections (Articles 11.1, 60.1 of the CPC). «Subject 
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of authority shall submit to court all available documents and materials which 
can be used as a proof in a case. If this obligation is not satisfied, court applies 
for mentioned documents and materials», and if a respondent does not fulfill 
such prescription without a valid reason court «considers a case on the grounds 
of available proofs» (Article 71.4.6 of the CAP). The civil procedural legislation 
does not envisage such an authority for the court. 

According to Article 19.2 of the CAP, the administrative cases on appeal 
against legal acts of individual action, as well as actions or omissions of subjects 
of authority concerning interests of a particular person are considered by 
administrative courts upon the choice of an applicant unless otherwise provided 
by this Code. At the same time, in the civil jurisdiction, pursuant to Article 109 of 
the CPC, court considers appeals according to place of residence or location of a 
respondent unless otherwise provided in Article 110 of the CPC. 

The administrative jurisdiction allows exceeding the limits of complaint if it is 
necessary for human rights protection, as well as joining several complaints of an 
applicant into one proceeding which shall be considered in the course of different 
jurisdictions, according to other laws (Articles 11.2, 21.2 of the CAP), which is 
inadmissible in the civil jurisdiction (Articles 11.1, 16 of the CPC). 

Unlike Article 79.3 of the CPC, Article 87.3 of the CAP does not envisage 
judicial expenses for information and technical provision of the consideration 
of a case, which shall be paid by an applicant filing a civil claim (Article 119.5 of 
the CPC). 

In contrast to the civil jurisdiction, an individual as a claimant to a subject 
of authority has an advantage concerning compensation of judicial expenses in 
the administrative jurisdiction, and upon a request of an applicant administrative 
court’s employee can provide him/her assistance in filing a claim (Articles 94.1.5, 
105.3 of the CAP).

The mentioned amendments to the CAP and the CPC violated the principle 
of specialisation of the judiciary and diminished procedural rights and guarantees 
of a person previously established by law, and the mechanism of judicial protection 
of the rights became less effective and accessible. 

Pursuant to Article 22.3 of the Constitution the content and the scope of 
existing rights and freedoms shall not be diminished in adoption of new laws or 
in the amendment of laws that are in force. However, amendments to the CAP 
and the CPC diminished applicant’s procedural rights in cases on social benefits 
which limited applicant’s possibilities in judicial protection of his/her rights in 
disputes with a subject of authority thereby violating Articles 22.3 and 55.1 of the 
Fundamental Law.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (uncon-

stitutional) the provisions of the Law of Ukraine «On Introducing Amendments 
to some Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social 
Benefits» No.1691-VI dated February 18, 2010, in particular:

— Chapter I.2: «to remove Article 18.1.3 of the Code of Administrative 
Proceedings of Ukraine»;

— Chapter II.2: «After this Law enters into force the administrative courts 
complete consideration of cases judicial proceedings in which were initiated on 
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the basis of Article 18.1.3 of the Code of Administrative Proceedings of Ukraine». 
Administrative claims, appellate and cassation appeals or petitions, submitted to 
relative administrative courts in administrative cases envisaged by Article 18.1.3 
of the Code of Administrative Proceedings before this Law entered into force, and 
judicial proceedings in which were not initiated shall be forwarded by these courts 
to relevant courts which will consider them in the course of civil proceedings».

2. To recognise as non-conforming with the Constitution of Ukraine 
(unconstitutional) Article 15.1.2 of the Civil Procedural Code in wording of 
the Law of Ukraine «On Introducing Amendments to some Legislative Acts of 
Ukraine Concerning Jurisdiction of Cases on Social Benefits» No.1691-VI dated 
February 18, 2010. 

3. Provisions of the Law of Ukraine «On Introducing Amendments to some 
Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits» 
No.1691-VI dated February 18, 2010 and the Civil Procedural Code recognised 
as non-constitutional lose their legal effect from the day the Constitutional Court 
adopts this Decision.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 252 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) Çàêîíó Óêðà¿íè 

«Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè»
â³ä 8 ãðóäíÿ 2004 ðîêó ¹2222-IV

(ñïðàâà ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè)

м.  К и ї в Ñïðàâà ¹1-45/2010
30 вересня 2010 року
№20-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à — äî-
ïîâ³äà÷à, Âèíîêóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ãóëüòàÿ Ìèõàéëà Ìèðîñëàâî-
âè÷à, Çàïîðîæöÿ Ìèõàéëà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, 
Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ 
Àíäð³¿âíè, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñåðãåé÷óêà Îëåãà Àíàòî-
ë³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à, 
Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øàïòàëè Íàòàë³ Êîñòÿíòèí³âíè, Øèøê³íà 
Â³êòîðà ²âàíîâè÷à,

çà ó÷àñòþ ïðåäñòàâíèê³â ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ Çà-
áàðñüêîãî Âëàäèñëàâà Âàëåð³éîâè÷à, Øïåíîâà Äìèòðà Þð³éîâè÷à — íà-
ðîäíèõ äåïóòàò³â Óêðà¿íè, ïðåäñòàâíèêà Âåðõîâíî¿ Ðàäè Óêðà¿íè Â³ëàìî-
âî¿ Íàòàë³¿ Îëåêñàíäð³âíè, Ïðåäñòàâíèêà Ïðåçèäåíòà Óêðà¿íè ó Êîíñòèòó-
ö³éíîìó Ñóä³ Óêðà¿íè Ëóêàø Îëåíè Ëåîí³ä³âíè, Ïîñò³éíîãî ïðåäñòàâíèêà 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ó Êîíñòèòóö³éíîìó Ñóä³ Óêðà¿íè Âîçíþêà 
Âîëîäèìèðà Äåíèñîâè÷à

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 252 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà-
¿íè (êîíñòèòóö³éíîñò³) Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòó-
ö³¿ Óêðà¿íè» â³ä 8 ãðóäíÿ 2004 ðîêó ¹2222-IV (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè, 2005 ð., ¹2, ñò.44).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ 252 íàðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîí-
ñòèòóö³éíå ïîäàííÿ ïðî íåâ³äïîâ³äí³ñòü Êîíñòèòóö³¿ Óêðà¿íè (íåêîíñòè-
òóö³éí³ñòü) Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» 
â³ä 8 ãðóäíÿ 2004 ðîêó ¹2222-IV.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

337

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Âäîâ³÷åíêà Ñ.Ë., ïîÿñíåííÿ Çàáàðñüêî-
ãî Â.Â., Øïåíîâà Ä.Þ., Â³ëàìîâî¿ Í.Î., Ëóêàø Î.Ë., Âîçíþêà Â.Ä. òà äî-
ñë³äèâøè ìàòåð³àëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 252 íàðîäíèõ äåïóòàòè 
Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì âè-
çíàòè òàêèì, ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòèòóö³éíèì), 
Çàêîí Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» â³ä 8 ãðóäíÿ 
2004 ðîêó ¹2222-IV (äàë³ — Çàêîí ¹2222). 

Íà äóìêó àâòîð³â êëîïîòàííÿ, ï³äñòàâîþ äëÿ âèçíàííÿ íåêîíñòèòó-
ö³éíèì Çàêîíó ¹2222 â ö³ëîìó º ïîðóøåííÿ âñòàíîâëåíî¿ Êîíñòèòóö³ºþ 
Óêðà¿íè ïðîöåäóðè éîãî ðîçãëÿäó òà óõâàëåííÿ, îñê³ëüêè â³äïîâ³äíèé ïðî-
åêò çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» â³ä 19 âå-
ðåñíÿ 2003 ðîêó çà ðåºñòðàö³éíèì ¹4180 (äàë³ — Çàêîíîïðîåêò ¹4180) 
ç ïîïðàâêàìè áóâ ðîçãëÿíóòèé òà óõâàëåíèé Âåðõîâíîþ Ðàäîþ Óêðà¿íè ÿê 
Çàêîí ¹2222 áåç îáîâ’ÿçêîâîãî ó òàêîìó ðàç³ âèñíîâêó Êîíñòèòóö³éíî-
ãî Ñóäó Óêðà¿íè ùîäî â³äïîâ³äíîñò³ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî 
Êîíñòèòóö³¿ Óêðà¿íè âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè (ñòàò-
òÿ 159 Îñíîâíîãî Çàêîíó Óêðà¿íè).

ßê ñòâåðäæóþòü íàðîäí³ äåïóòàòè Óêðà¿íè, âíåñåí³ ó òàêèé ñïîñ³á çì³íè äî 
Êîíñòèòóö³¿ Óêðà¿íè ïðèçâåëè äî ïîðóøåííÿ ñòàòò³ 1, ÷àñòèí äðóãî¿, òðåòüî¿, 
÷åòâåðòî¿ ñòàòò³ 5, ñòàòò³ 6, ÷àñòèíè ïåðøî¿ ñòàòò³ 8, ÷àñòèíè äðóãî¿ ñòàòò³ 19, 
ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ñòàòò³ 159 Îñíîâíîãî Çàêîíó Óêðà¿íè.

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ àêöåíòóº, ùî Âåðõîâíà Ðàäà 
Óêðà¿íè, ïðèéìàþ÷è Çàêîí ¹2222, ìàëà ïðàâî ðîçãëÿäàòè Çàêîíîïðîåêò 
¹4180, ùîäî ÿêîãî áóëî äàíî âèñíîâîê Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, 
³ ïðèéìàòè â³äïîâ³äíèé çàêîí ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè 
áåç âíåñåííÿ æîäíèõ ïîïðàâîê, à ó ðàç³ ¿õ âíåñåííÿ — ëèøå ï³ñëÿ íàäàí-
íÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè âèñíîâêó ïðî òå, ùî çàêîíîïðîåêò ç 
âíåñåíèìè äî íüîãî ïîïðàâêàìè â³äïîâ³äàº âèìîãàì ñòàòåé 157 ³ 158 Êîí-
ñòèòóö³¿ Óêðà¿íè. Íàðîäí³ äåïóòàòè Óêðà¿íè çàóâàæóþòü, ùî ïîð³âíÿíî 
³ç Çàêîíîïðîåêòîì ¹4180 ç âíåñåíèìè äî íüîãî ïîïðàâêàìè, ùîäî ÿêî-
ãî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äàâ Âèñíîâîê â³ä 12 æîâòíÿ 2004 ðîêó 
¹2-â/2004, ó Çàêîí³ ¹2222 íàÿâí³ òàê³ çì³íè:

«1) ó ïóíêò³ 1 ðîçä³ëó ²:
â àáçàö³ ïåðøîìó âèêëþ÷åíî öèôðè «120» ç ïåðåë³êó ñòàòåé Êîíñòèòó-

ö³¿ Óêðà¿íè, ÿê³ âèêëàäàþòüñÿ çàçíà÷åíèì ïóíêòîì ó íîâ³é ðåäàêö³¿;
çì³íåíî íîâó ðåäàêö³þ ñòàòåé 78, 81, 85, 90 Êîíñòèòóö³¿ Óêðà¿íè, 

à ñàìå:
ó ÷àñòèí³ ïåðø³é íîâî¿ ðåäàêö³¿ ñòàòò³ 78 âèêëþ÷åíî ñëîâà «êð³ì âèïàä-

ê³â, ïåðåäáà÷åíèõ ö³ºþ Êîíñòèòóö³ºþ»;
ó ÷àñòèí³ äðóã³é íîâî¿ ðåäàêö³¿ ñòàòò³ 78 âèêëþ÷åíî ñëîâà «(êð³ì ïîñàä 

÷ëåí³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè)»;
ó ïóíêò³ 6 ÷àñòèíè äðóãî¿ òà ÷àñòèí³ øîñò³é íîâî¿ ðåäàêö³¿ ñòàòò³ 81 âè-

êëþ÷åíî ñëîâà «(âèêëþ÷åííÿ)»;
ó ïóíêò³ 22 ÷àñòèíè ïåðøî¿ íîâî¿ ðåäàêö³¿ ñòàòò³ 85 ñëîâà «Çáðîéíèõ 

Ñèë Óêðà¿íè, Ñëóæáè áåçïåêè Óêðà¿íè, ³íøèõ óòâîðåíèõ â³äïîâ³äíî äî çà-
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êîí³â Óêðà¿íè â³éñüêîâèõ ôîðìóâàíü» çàì³íåíî ñëîâàìè «Ñëóæáè áåçïåêè 
Óêðà¿íè, Çáðîéíèõ Ñèë Óêðà¿íè, ³íøèõ óòâîðåíèõ â³äïîâ³äíî äî çàêîí³â 
Óêðà¿íè â³éñüêîâèõ ôîðìóâàíü»;

ó ïóíêò³ 26 ÷àñòèíè ïåðøî¿ íîâî¿ ðåäàêö³¿ ñòàòò³ 85 ñëîâà «ïîëîâèíè 
ñêëàäó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» çàì³íåíî ñëîâàìè «òðåòèíè ñêëàäó 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè»;

íîâó ðåäàêö³þ ñòàòò³ 90 äîïîâíåíî íîâîþ ÷àñòèíîþ ÷åòâåðòîþ òàêîãî 
çì³ñòó:

«Ïîâíîâàæåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè, ùî îáðàíà íà ïîçà÷åðãîâèõ 
âèáîðàõ, ïðîâåäåíèõ ï³ñëÿ äîñòðîêîâîãî ïðèïèíåííÿ Ïðåçèäåíòîì Óêðà¿-
íè ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè ïîïåðåäíüîãî ñêëèêàííÿ, íå ìî-
æóòü áóòè ïðèïèíåí³ ïðîòÿãîì îäíîãî ðîêó ç äíÿ ¿¿ îáðàííÿ».

Ó çâ’ÿçêó ç öèì ÷àñòèíà ÷åòâåðòà íîâî¿ ðåäàêö³¿ ñòàòò³ 90 (çà çàêîíîïðî-
åêòîì) ó íîâ³é ðåäàêö³¿ ö³º¿ ñòàòò³ ó Çàêîí³ ñòàëà ÷àñòèíîþ ï’ÿòîþ;

ó ÷àñòèí³ ï’ÿò³é íîâî¿ ðåäàêö³¿ ñòàòò³ 90 (ùî ó çàêîíîïðîåêò³ áóëà ÷àñòè-
íîþ ÷åòâåðòîþ íîâî¿ ðåäàêö³¿ ñòàòò³ 90) ñëîâà «îñòàíí³ ø³ñòü ì³ñÿö³â ñòðî-
êó ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè òà Ïðåçèäåíòà Óêðà¿íè» çàì³íåíî 
ñëîâàìè «îñòàíí³ ø³ñòü ì³ñÿö³â ñòðîêó ïîâíîâàæåíü Âåðõîâíî¿ Ðàäè Óêðà-
¿íè àáî Ïðåçèäåíòà Óêðà¿íè»;

òàêîæ ç ïóíêòó 1 ðîçä³ëó ² Çàêîíó âèêëþ÷åíî âèêëàäåííÿ â íîâ³é ðå-
äàêö³¿ ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè, íàòîì³ñòü ó Çàêîí³ ç’ÿâèâñÿ íîâèé 
ïóíêò 8 ðîçä³ëó ², ÿêèì ó íîâ³é ðåäàêö³¿ âèêëàäåíî ëèøå ÷àñòèíó ïåðøó 
ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè. Ïðè öüîìó ç ðåäàêö³¿ ö³º¿ ÷àñòèíè âèêëþ-
÷åíî ñëîâà «âèïàäê³â, ïåðåäáà÷åíèõ ÷àñòèíîþ äðóãîþ ö³º¿ ñòàòò³, à òàêîæ», 
ïåðåäáà÷åíà æ çàêîíîïðîåêòîì ÷àñòèíà äðóãà íîâî¿ ðåäàêö³¿ ñòàòò³ 120 
(«×ëåíè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ìîæóòü ñóì³ùàòè ñâîþ ïîñàäó ç ìàí-
äàòîì íàðîäíîãî äåïóòàòà Óêðà¿íè») âçàãàë³ âèêëþ÷åíà;

ó ïóíêò³ 1 ðîçä³ëó ² Çàêîíó òàêîæ âèêëþ÷åíî ñëîâà «Ðîçä³ë V². ÊÀÁ²-
ÍÅÒ Ì²Í²ÑÒÐ²Â ÓÊÐÀ¯ÍÈ. ²ÍØ² ÎÐÃÀÍÈ ÂÈÊÎÍÀÂ×Î¯ ÂËÀÄÈ»;

2) ó ïóíêò³ 4 ðîçä³ëó ² Çàêîíó íîâó ðåäàêö³þ ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 94 
Êîíñòèòóö³¿ Óêðà¿íè ï³ñëÿ ñë³â «íåâ³äêëàäíî îô³ö³éíî îïðèëþäíþºòüñÿ Ãî-
ëîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè» äîïîâíåíî ñëîâàìè «³ îïóáë³êîâóºòüñÿ»;

3) ïóíêò 5 ðîçä³ëó ² Çàêîíó º ðåäàêö³éíèì îá’ºäíàííÿì ïîëîæåíü àáçà-
öó ïåðøîãî òà ï³äïóíêòó «à» ïóíêòó 5 ðîçä³ëó ² çàêîíîïðîåêòó;

4) ó ïóíêò³ 6 ðîçä³ëó ²:
ïåðøèé àáçàö ïóíêòó 6 ðåäàêö³éíî îá’ºäíàâ ïîëîæåííÿ àáçàö³â ïåðøî-

ãî, äðóãîãî òà äåñÿòîãî ïóíêòó 6 ðîçä³ëó ² çàêîíîïðîåêòó, ïðè öüîìó öèô-
ðè «8–13», «15», «16» çàì³íåíî öèôðàìè «8–16»;

âèêëþ÷åíî àáçàö «ïóíêò 14 âèêëþ÷èòè»;
çì³íåíî íîâó ðåäàêö³þ ïóíêò³â ñòàòò³ 106 Êîíñòèòóö³¿ Óêðà¿íè:
ïåðåäáà÷åíó ó çàêîíîïðîåêò³ ðåäàêö³þ ïóíêòó 12 ÷àñòèíè ïåðøî¿ ñòàò-

ò³ 106 ó Çàêîí³ âèêëàäåíî ÿê ïóíêò 14, ïðè öüîìó ñëîâà «ïîäàííÿ ïðî ïðè-
çíà÷åííÿ Ãîëîâè Ñëóæáè áåçïåêè Óêðà¿íè» çàì³íåíî ñëîâàìè «ïîäàííÿ 
ïðî ïðèçíà÷åííÿ íà ïîñàäó òà çâ³ëüíåííÿ ç ïîñàäè Ãîëîâè Ñëóæáè áåçïåêè 
Óêðà¿íè»;

÷àñòèíó ïåðøó äîïîâíåíî íîâèì ïóíêòîì òàêîãî çì³ñòó:
«12) ïðèçíà÷àº íà ïîñàäè òà çâ³ëüíÿº ç ïîñàä ïîëîâèíó ñêëàäó Ðàäè Íà-

ö³îíàëüíîãî áàíêó Óêðà¿íè»;
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ó íîâ³é ðåäàêö³¿ ïóíêòó 22 ÷àñòèíè ïåðøî¿ ñëîâà «ïîëîâèíó ñêëàäó 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» çàì³íåíî ñëîâàìè «òðåòèíó ñêëàäó Êîí-
ñòèòóö³éíîãî Ñóäó Óêðà¿íè»;

5) ó ï³äïóíêò³ «à» ïóíêòó 7 Ðîçä³ëó ² çì³íåíî ðåäàêö³þ ïóíêò³â ñòàòò³ 116 
Êîíñòèòóö³¿ Óêðà¿íè:

ó ïóíêò³ 92 âèêëþ÷åíî ñëîâà «ãîë³â ì³ñöåâèõ äåðæàâíèõ àäì³í³ ñòðàö³é»;
âèêëþ÷åíî ïîëîæåííÿ ùîäî äîïîâíåííÿ ñòàòò³ 116 Êîíñòèòóö³¿ Óêðà¿-

íè ïóíêòîì 93 òàêîãî çì³ñòó:
«93) ïðèçíà÷àº íà ïîñàäè òà çâ³ëüíÿº ç ïîñàä ïîëîâèíó ñêëàäó Ðàäè Íà-

ö³îíàëüíîãî áàíêó Óêðà¿íè».
Â³äïîâ³äíî, é â àáçàö³ ïåðøîìó ñëîâà ³ öèôðè «ïóíêòàìè 91, 92 ³ 93» çà-

ì³íåíî ñëîâàìè ³ öèôðàìè «ïóíêòàìè 91 ³ 92»;
6) ó Çàêîí³ âèêëþ÷åíî ïóíêò 8 ðîçä³ëó ² çàêîíîïðîåêòó, ÿêèì ÷àñòèíè 

÷åòâåðòà, âîñüìà — äåñÿòà ñòàòò³ 118 Êîíñòèòóö³¿ Óêðà¿íè âèêëàäàëèñÿ â 
òàê³é ðåäàêö³¿:

«Ãîëîâè ì³ñöåâèõ äåðæàâíèõ àäì³í³ñòðàö³é ïðèçíà÷àþòüñÿ íà ïîñàäó ³ 
çâ³ëüíÿþòüñÿ ç ïîñàäè Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè çà ïîäàííÿì Ïðåì’ºð-
ì³í³ñòðà Óêðà¿íè»;

«Ð³øåííÿ ãîë³â ì³ñöåâèõ äåðæàâíèõ àäì³í³ñòðàö³é, ùî ñóïåðå÷àòü Êîí-
ñòèòóö³¿ òà çàêîíàì Óêðà¿íè, ³íøèì àêòàì çàêîíîäàâñòâà Óêðà¿íè, ìîæóòü 
áóòè â³äïîâ³äíî äî çàêîíó ñêàñîâàí³ Ïðåçèäåíòîì Óêðà¿íè, Êàá³íåòîì Ì³í³-
ñòð³â Óêðà¿íè àáî ãîëîâîþ ì³ñöåâî¿ äåðæàâíî¿ àäì³í³ñòðàö³¿ âèùîãî ð³âíÿ.

Îáëàñíà ÷è ðàéîííà ðàäà ìîæå âèñëîâèòè íåäîâ³ðó ãîëîâ³ â³äïîâ³äíî¿ 
ì³ñöåâî¿ äåðæàâíî¿ àäì³í³ñòðàö³¿, íà ï³äñòàâ³ ÷îãî Êàá³íåò Ì³í³ñòð³â Óêðà-
¿íè ïðèéìàº ð³øåííÿ ³ äàº îá´ðóíòîâàíó â³äïîâ³äü.

ßêùî íåäîâ³ðó ãîëîâ³ ðàéîííî¿ ÷è îáëàñíî¿ äåðæàâíî¿ àäì³í³ñòðàö³¿ âè-
ñëîâèëè äâ³ òðåòèíè äåïóòàò³â â³ä ñêëàäó â³äïîâ³äíî¿ ðàäè, Êàá³íåò Ì³í³-
ñòð³â Óêðà¿íè ïðèéìàº ð³øåííÿ ïðî â³äñòàâêó ãîëîâè â³äïîâ³äíî¿ ì³ñöåâî¿ 
äåðæàâíî¿ àäì³í³ñòðàö³¿».

Íàòîì³ñòü, ÿê âæå çàçíà÷àëîñü âèùå, ó ïóíêò³ 8 ðîçä³ëó ² Çàêîíó âì³ùåíî 
³íøó íîðìó — çì³íè äî ÷àñòèíè ïåðøî¿ ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè;

7) ó ïóíêò³ 10 ðîçä³ëó ² íîâó ðåäàêö³þ ÷àñòèíè ïåðøî¿ ñòàòò³ 122 Êîí-
ñòèòóö³¿ Óêðà¿íè ï³ñëÿ ñëîâà «Ïðîêóðàòóðó» äîïîâíåíî ñëîâîì «Óêðà¿íè»;

8) ó Çàêîí³ âèêëþ÷åíî ïîëîæåííÿ ïóíêòó 11 ðîçä³ëó ² çàêîíîïðîåêòó 
ùîäî âèêëàäåííÿ ïóíêòó 2 ÷àñòèíè ï’ÿòî¿ ñòàòò³ 126 Êîíñòèòóö³¿ Óêðà¿íè 
â òàê³é ðåäàêö³¿:

«2) äîñÿãíåííÿ ñóääåþ ø³ñòäåñÿòè ï’ÿòè ðîê³â, à ñóääÿìè Êîíñòèòóö³é-
íîãî Ñóäó Óêðà¿íè òà Âåðõîâíîãî Ñóäó Óêðà¿íè — ñ³ìäåñÿòè ðîê³â».

Ó çâ’ÿçêó ç öèì ïóíêò 12 çàêîíîïðîåêòó ó Çàêîí³ ïåðåíóìåðîâàíî íà 
ïóíêò 11;

9) ó Çàêîí³ âèêëþ÷åíî ïîëîæåííÿ ïóíêòó 13 ðîçä³ëó ² çàêîíîïðîåêòó, 
ÿêèì ÷àñòèíà äðóãà ñòàòò³ 148 Êîíñòèòóö³¿ Óêðà¿íè âèêëàäàëàñÿ â òàê³é ðå-
äàêö³¿:

«Ïðåçèäåíò Óêðà¿íè, Âåðõîâíà Ðàäà Óêðà¿íè ïðèçíà÷àþòü ïî äåâ’ÿòü 
ñóää³â Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè»;

10) ó ðîçä³ë³ ²² «Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ» Çàêîíó:
ïóíêò 1 âèêëàäåíî â íîâ³é, ñóòòºâî â³äì³íí³é â³ä çàêîíîïðîåêòó ðåäàêö³¿;
âèêëþ÷åíî ïîëîæåííÿ ïóíêò³â 4–9».
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Îá´ðóíòîâóþ÷è ñâîº êëîïîòàííÿ, ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïî-
äàííÿ ïîñèëàºòüñÿ íà ïðàâîâ³ ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, âè-
êëàäåí³ ó ð³øåííÿõ â³ä 9 ÷åðâíÿ 1998 ðîêó ¹8-ðï/98 ó ñïðàâ³ ùîäî âíå-
ñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, â³ä 27 áåðåçíÿ 2000 ðîêó ¹3-ðï/2000 
ó ñïðàâ³ ïðî âñåóêðà¿íñüêèé ðåôåðåíäóì çà íàðîäíîþ ³í³ö³àòèâîþ, â³ä 
5 æîâòíÿ 2005 ðîêó ¹6-ðï/2005 ó ñïðàâ³ ïðî çä³éñíåííÿ âëàäè íàðîäîì, 
â³ä 26 ÷åðâíÿ 2008 ðîêó ¹13-ðï/2008 ó ñïðàâ³ ïðî ïîâíîâàæåííÿ Êîíñòè-
òóö³éíîãî Ñóäó Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâè-
ëè Ïðåçèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ïðåì’ºð-ì³í³ñòð 
Óêðà¿íè, Ì³í³ñòåðñòâî þñòèö³¿ Óêðà¿íè, íàóêîâö³ ²íñòèòóòó äåðæàâè ³ ïðà-
âà ³ì. Â.Ì. Êîðåöüêîãî Íàö³îíàëüíî¿ àêàäåì³¿ íàóê Óêðà¿íè, Êè¿âñüêîãî 
íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêà, Íàö³îíàëüíî¿ þðè-
äè÷íî¿ àêàäåì³¿ Óêðà¿íè ³ìåí³ ßðîñëàâà Ìóäðîãî, Îäåñüêî¿ íàö³îíàëüíî¿ 
þðèäè÷íî¿ àêàäåì³¿.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïîðóøåí³ ó êîíñòèòóö³é-
íîìó ïîäàíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

3.1. Óêðà¿íà º äåìîêðàòè÷íîþ, ïðàâîâîþ äåðæàâîþ, â ÿê³é âèçíàºòüñÿ ³ 
ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà (ñòàòòÿ 1, ÷àñòèíà ïåðøà ñòàòò³ 8 Êîíñòè-
òóö³¿ Óêðà¿íè).

Êîíñòèòóö³ÿ Óêðà¿íè ìàº íàéâèùó þðèäè÷íó ñèëó; çàêîíè òà ³íø³ 
íîðìàòèâíî-ïðàâîâ³ àêòè ïðèéìàþòüñÿ íà îñíîâ³ Êîíñòèòóö³¿ Óêðà¿íè ³ 
ïîâèíí³ â³äïîâ³äàòè ¿é (÷àñòèíà äðóãà ñòàòò³ 8 Îñíîâíîãî Çàêîíó Óêðà¿íè). 
Çàçíà÷åí³ âèìîãè ñòîñóþòüñÿ ³ âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè.

Â Îñíîâíîìó Çàêîí³ Óêðà¿íè ïåðåäáà÷åíî çàñàäè ïîä³ëó äåðæàâíî¿ âëà-
äè íà çàêîíîäàâ÷ó, âèêîíàâ÷ó òà ñóäîâó, çä³éñíåííÿ ïîâíîâàæåíü îðãàíàìè 
äåðæàâíî¿ âëàäè íà ï³äñòàâ³, â ìåæàõ òà ó ñïîñ³á, âñòàíîâëåíèõ Êîíñòèòó-
ö³ºþ òà çàêîíàìè Óêðà¿íè (ñòàòòÿ 6, ÷àñòèíà äðóãà ñòàòò³ 19).

ªäèíèì îðãàíîì çàêîíîäàâ÷î¿ âëàäè â Óêðà¿í³ º ïàðëàìåíò — Âåðõîâíà 
Ðàäà Óêðà¿íè (ñòàòòÿ 75 Êîíñòèòóö³¿ Óêðà¿íè). Ó ïóíêò³ 1 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 85 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷åíî ïîâíîâàæåííÿ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè âíîñèòè çì³íè äî Êîíñòèòóö³¿ Óêðà¿íè, àëå âèêëþ÷íî â ìåæàõ ³ 
ïîðÿäêó, ïåðåäáà÷åíèõ ðîçä³ëîì XIII Êîíñòèòóö³¿ Óêðà¿íè.

3.2. Â³äïîâ³äíî äî ñòàòò³ 159 Îñíîâíîãî Çàêîíó Óêðà¿íè çàêîíîïðîåêò 
ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ðîçãëÿäàºòüñÿ Âåðõîâíîþ Ðà-
äîþ Óêðà¿íè çà íàÿâíîñò³ âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ùîäî 
â³äïîâ³äíîñò³ éîãî âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè. Ïåðåä-
áà÷åíà ñòàòòåþ 159 Êîíñòèòóö³¿ Óêðà¿íè îñîáëèâà ïðîöåäóðà ðîçãëÿäó çà-
êîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè ñïðÿìîâàíà íà òå, 
ùîá íå äîïóñòèòè âíåñåííÿ çì³í äî Îñíîâíîãî Çàêîíó Óêðà¿íè âñóïåðå÷ 
âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè.

Çã³äíî ç îô³ö³éíèì òëóìà÷åííÿì ïîëîæåíü ñòàòò³ 159 Êîíñòèòóö³¿ 
Óêðà¿íè, íàäàíèì Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ó Ð³øåíí³ â³ä 9 ÷åðâíÿ 
1998 ðîêó ¹8-ðï/98 ó ñïðàâ³ ùîäî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, 
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«ó ðàç³ âíåñåííÿ â ïðîöåñ³ ðîçãëÿäó ó Âåðõîâí³é Ðàä³ Óêðà¿íè ïîïðàâîê äî 
çàêîíîïðîåêòó â³í ïðèéìàºòüñÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè çà óìîâè íàÿâ-
íîñò³ âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ïðî òå, ùî çàêîíîïðîåêò ç 
âíåñåíèìè äî íüîãî ïîïðàâêàìè â³äïîâ³äàº âèìîãàì ñòàòåé 157 ³ 158 Êîí-
ñòèòóö³¿ Óêðà¿íè» (àáçàö äðóãèé ïóíêòó 2 ðåçîëþòèâíî¿ ÷àñòèíè). Ïðè öüî-
ìó Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó âêàçàíîìó ð³øåíí³ çàçíà÷èâ, ùî çã³äíî 
³ç ñòàòòåþ 159 Êîíñòèòóö³¿ Óêðà¿íè îáîâ’ÿçêîâ³é ïåðåâ³ðö³ íà â³äïîâ³äí³ñòü 
ñòàòòÿì 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè ï³äëÿãàº íå ò³ëüêè çàêîíîïðîåêò, ïî-
äàíèé äî Âåðõîâíî¿ Ðàäè Óêðà¿íè â ïîðÿäêó ñòàòåé 154, 155 ³ 156 Êîíñòè-
òóö³¿ Óêðà¿íè, àëå é óñ³ ìîæëèâ³ ïîïðàâêè, âíåñåí³ äî íüîãî ó ïðîöåñ³ éîãî 
ðîçãëÿäó íà ïëåíàðíîìó çàñ³äàíí³ Âåðõîâíî¿ Ðàäè Óêðà¿íè. Çàêîíîïðîåêò, 
ÿêèé çà âèñíîâêîì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³äïîâ³äàâ âèìîãàì 
ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè ³ äî ÿêîãî áóëî âíåñåíî ïîïðàâêè ï³ä 
÷àñ ðîçãëÿäó íà ïëåíàðíîìó çàñ³äàíí³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, ï³äëÿãàº 
òàêîæ ïåðåâ³ðö³ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ùîäî â³äïîâ³äíîñò³ öüî-
ãî çàêîíîïðîåêòó âèìîãàì çàçíà÷åíèõ ñòàòåé Êîíñòèòóö³¿ Óêðà¿íè ïåðåä 
ïðèéíÿòòÿì éîãî ÿê çàêîíó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè (àá-
çàöè øîñòèé, ñüîìèé ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè).

Îòæå, çà Îñíîâíèì Çàêîíîì Óêðà¿íè íàÿâí³ñòü â³äïîâ³äíîãî âèñíîâêó 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâîþ óìîâîþ ðîçãëÿäó çàêîíî-
ïðîåêòó ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè íà ïëåíàðíîìó çàñ³äàí-
í³ Âåðõîâíî¿ Ðàäè Óêðà¿íè. Çä³éñíåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè 
ïîïåðåäíüîãî (ïðåâåíòèâíîãî) êîíòðîëþ â³äïîâ³äíîñò³ òàêîãî çàêîíî-
ïðîåêòó âèìîãàì, âñòàíîâëåíèì ñòàòòÿìè 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè, 
ç óñ³ìà ìîæëèâèìè ïîïðàâêàìè, âíåñåíèìè äî íüîãî ó ïðîöåñ³ ðîçãëÿäó 
íà ïëåíàðíîìó çàñ³äàíí³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, º íåâ³ä’ºìíîþ ñòàä³ºþ 
êîíñòèòóö³éíî¿ ïðîöåäóðè âíåñåííÿ çì³í äî Îñíîâíîãî Çàêîíó Óêðà¿íè.

3.3. Çã³äíî ç ÷àñòèíîþ ïåðøîþ ñòàòò³ 152 Êîíñòèòóö³¿ Óêðà¿íè çàêîíè 
çà ð³øåííÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè âèçíàþòüñÿ íåêîíñòèòóö³é-
íèìè ïîâí³ñòþ ÷è â îêðåì³é ÷àñòèí³, ÿêùî âîíè íå â³äïîâ³äàþòü Êîíñòè-
òóö³¿ Óêðà¿íè àáî ÿêùî áóëà ïîðóøåíà âñòàíîâëåíà Êîíñòèòóö³ºþ Óêðà¿íè 
ïðîöåäóðà ¿õ ðîçãëÿäó, óõâàëåííÿ àáî íàáðàííÿ íèìè ÷èííîñò³.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ó Ð³øåíí³ â³ä 26 ÷åðâíÿ 2008 ðîêó
¹13-ðï/2008 ó ñïðàâ³ ïðî ïîâíîâàæåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè 
ä³éøîâ âèñíîâêó, ùî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ïîâèíåí çä³éñíþâàòè 
íàñòóïíèé êîíñòèòóö³éíèé êîíòðîëü ³ ùîäî çàêîíó ïðî âíåñåííÿ çì³í äî 
Êîíñòèòóö³¿ Óêðà¿íè ï³ñëÿ íàáðàííÿ íèì ÷èííîñò³, îñê³ëüêè â³äñóòí³ñòü 
ñóäîâîãî êîíòðîëþ çà ïðîöåäóðîþ éîãî ðîçãëÿäó òà óõâàëåííÿ, âèçíà÷å-
íîþ ó ðîçä³ë³ Õ²²² Êîíñòèòóö³¿ Óêðà¿íè, ìîæå ìàòè íàñë³äêîì îáìåæåííÿ 
÷è ñêàñóâàííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, ë³êâ³äàö³þ íåçàëåæ-
íîñò³ ÷è ïîðóøåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè àáî çì³íó êîíñòè-
òóö³éíîãî ëàäó ó ñïîñ³á, ùî íå ïåðåäáà÷åíèé Îñíîâíèì Çàêîíîì Óêðà¿íè 
(àáçàö òðåò³é ï³äïóíêòó 3.2 ïóíêòó 3 ìîòèâóâàëüíî¿ ÷àñòèíè).

4. Âèð³øóþ÷è ïèòàííÿ, ïîðóøåí³ ó êîíñòèòóö³éíîìó ïîäàíí³, Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî êîíñòèòóö³éíîìó êîíòðîëþ 
ï³äëÿãàº íå çì³ñò Çàêîíó ¹2222, à âñòàíîâëåíà Êîíñòèòóö³ºþ Óêðà¿íè 
ïðîöåäóðà éîãî ðîçãëÿäó òà óõâàëåííÿ. Àíàëîã³÷íèé ï³äõ³ä áóâ çàñòîñî-
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âàíèé Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ó Ð³øåíí³ â³ä 7 ëèïíÿ 2009 ðîêó
¹17-ðï/2009 ó ñïðàâ³ ïðî êîíñòèòóö³éíî âñòàíîâëåíó ïðîöåäóðó íàáðàííÿ 
÷èííîñò³ çàêîíîì. Âêàçàíèì ð³øåííÿì âèçíàíî íåêîíñòèòóö³éíèì Çàêîí 
Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî ïîâíîâàæåíü 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, îñîáëèâîñòåé ïðîâàäæåííÿ ó ñïðàâàõ çà 
êîíñòèòóö³éíèìè çâåðíåííÿìè òà íåäîïóùåííÿ çëîâæèâàíü ïðàâîì íà 
êîíñòèòóö³éíå ïîäàííÿ» â³ä 19 áåðåçíÿ 2009 ðîêó ¹1168-VI.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 10 ãðóäíÿ 2003 ðîêó äàâ Âèñíîâîê ¹3-â/2003 
ùîäî â³äïîâ³äíîñò³ Çàêîíîïðîåêòó ¹4180 âèìîãàì ñòàòåé 157 ³ 158 Êîí-
ñòèòóö³¿ Óêðà¿íè ó ñïðàâ³ ïðî âíåñåííÿ çì³í äî ñòàòåé 76, 78, 81, 82 òà ³í-
øèõ Êîíñòèòóö³¿ Óêðà¿íè.

Ó ïðîöåñ³ äîîïðàöþâàííÿ Çàêîíîïðîåêòó ¹4180 òà ïîïåðåäíüîãî 
éîãî ñõâàëåííÿ 23 ÷åðâíÿ 2004 ðîêó á³ëüø³ñòþ â³ä êîíñòèòóö³éíîãî ñêëàäó 
Âåðõîâíî¿ Ðàäè Óêðà¿íè äî íüîãî áóëè âíåñåí³ çì³íè, ó òîìó ÷èñë³ äîïîâ-
íåííÿ, óòî÷íåííÿ ôîðìóëþâàíü ïðèïèñ³â òà ðåäàêö³éí³ ïðàâêè. Íà Çàêî-
íîïðîåêò ¹4180 ç âíåñåíèìè äî íüîãî ïîïðàâêàìè 23 ÷åðâíÿ 2004 ðîêó 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè äàâ Âèñíîâîê â³ä 12 æîâòíÿ 2004 ðîêó 
¹2-â/2004.

Ï³ä ÷àñ ïîäàëüøîãî ðîçãëÿäó Çàêîíîïðîåêòó ¹4180 Âåðõîâíîþ Ðàäîþ 
Óêðà¿íè äî íüîãî çíîâó áóëè âíåñåí³ ïîïðàâêè (çì³íè). Îäíàê çì³íåíèé 
Çàêîíîïðîåêò ¹4180 íå áóâ íàïðàâëåíèé Âåðõîâíîþ Ðàäîþ Óêðà¿íè äî 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè äëÿ íàäàííÿ âèñíîâêó ùîäî éîãî â³äïî-
â³äíîñò³ âèìîãàì ñòàòåé 157 ³ 158 Êîíñòèòóö³¿ Óêðà¿íè, à áóâ ðîçãëÿíóòèé ³ 
óõâàëåíèé íåþ 8 ãðóäíÿ 2004 ðîêó ÿê Çàêîí ¹2222.

Àíàë³ç Çàêîíîïðîåêòó ¹4180, ùîäî ÿêîãî Êîíñòèòóö³éíèé Ñóä Óêðà-
¿íè äàâ Âèñíîâîê â³ä 12 æîâòíÿ 2004 ðîêó ¹2-â/2004, òà Çàêîíó ¹2222 
äîçâîëÿº êîíñòàòóâàòè, ùî Çàêîíîì ¹2222 äî Êîíñòèòóö³¿ Óêðà¿íè áóëè 
âíåñåí³ ïîëîæåííÿ ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 90, ïóíêòó 12 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 106, ÿê³ íå ì³ñòèëèñÿ ó Çàêîíîïðîåêò³ ¹4180, ùî áóâ íà ðîçãëÿä³ â 
Êîíñòèòóö³éíîìó Ñóä³ Óêðà¿íè.

Ïîð³âíÿíî ³ç Çàêîíîïðîåêòîì ¹4180 çì³ñòîâíî ð³çíÿòüñÿ çì³íåí³ Çà-
êîíîì ¹2222 ïîëîæåííÿ ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 78, ïóíêòó 6 ÷àñòèíè 
äðóãî¿, ÷àñòèíè øîñòî¿ ñòàòò³ 81, ïóíêòó 26 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ÷àñ-
òèíè ÷åòâåðòî¿ ñòàòò³ 90, ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 94, ïóíêò³â 14, 22 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 106, ïóíêòó 92 ñòàòò³ 116, ÷àñòèíè ïåðøî¿ ñòàòò³ 120 Êîíñòè-
òóö³¿ Óêðà¿íè. ²ç çàïðîïîíîâàíèõ Çàêîíîïðîåêòîì ¹4180 çì³í äî Êîíñòè-
òóö³¿ Óêðà¿íè Âåðõîâíîþ Ðàäîþ Óêðà¿íè âèêëþ÷åí³ ïîëîæåííÿ ùîäî äî-
ïîâíåííÿ ïóíêòîì 93 ñòàòò³ 116, ÷àñòèíàìè ÷åòâåðòîþ, âîñüìîþ, äåâ’ÿòîþ, 
äåñÿòîþ ñòàòò³ 118, ÷àñòèíîþ äðóãîþ ñòàòò³ 120, ïóíêòîì 2 ÷àñòèíè ï’ÿòî¿ 
ñòàòò³ 126, ÷àñòèíîþ äðóãîþ ñòàòò³ 148 Êîíñòèòóö³¿ Óêðà¿íè.

Ç àíàë³çó Çàêîíó ¹2222 òà Çàêîíîïðîåêòó ¹4180 âáà÷àºòüñÿ òàêîæ íà-
ÿâí³ñòü ó Çàêîí³ ¹2222 ðåäàêö³éíèõ äîïîâíåíü, âèïðàâëåíü òà óòî÷íåíü, 
÷àñòêîâî çóìîâëåíèõ âêàçàíèìè çì³ñòîâèìè çì³íàìè òà âèìîãàìè ïðàâèë 
çàêîíîäàâ÷î¿ òåõí³êè. Ó òàêèé ñïîñ³á çì³íåí³ ïóíêò 22 ÷àñòèíè ïåðøî¿ 
ñòàòò³ 85, ÷àñòèíà ïåðøà ñòàòò³ 122 Êîíñòèòóö³¿ Óêðà¿íè òà àáçàö ïåðøèé 
ïóíêòó 1, ï³äïóíêò «à» ïóíêòó 6‚ ï³äïóíêò «à» ïóíêòó 7, ïóíêòè 8, 10, 11 ðîç-
ä³ëó ² Çàêîíó ¹2222. Êð³ì òîãî, ç ïóíêòó 1 ðîçä³ëó ² Çàêîíîïðîåêòó ¹4180 
âèëó÷åíî ñëîâà: «ÐÎÇÄ²Ë V². ÊÀÁ²ÍÅÒ Ì²Í²ÑÒÐ²Â ÓÊÐÀ¯ÍÈ. ²ÍØ² 
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ÎÐÃÀÍÈ ÂÈÊÎÍÀÂ×Î¯ ÂËÀÄÈ», à ç ï³äïóíêòó «à» ïóíêòó 6 ðîçä³ëó ² — 
àáçàö äåâ’ÿòèé: «ïóíêò 14 âèêëþ÷èòè».

Â³äì³ííîñò³ íàÿâí³ ÿê ó ïîëîæåííÿõ, ùî ñòîñóþòüñÿ áåçïîñåðåäíüî 
çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, òàê ³ â ïîëîæåííÿõ ðîçä³ëó ²² «Ïðèê³íöåâ³ òà 
ïåðåõ³äí³ ïîëîæåííÿ» Çàêîíó ¹2222. Çîêðåìà, ïóíêò 1 ðîçä³ëó ²² âèêëàäå-
íî ó íîâ³é ðåäàêö³¿, à ïóíêòè 4, 5, 6, 7, 8, 9, ÿê³ ïåðåäáà÷àëèñÿ Çàêîíîïðî-
åêòîì ¹4180, âèêëþ÷åíî.

Òàêèì ÷èíîì, 8 ãðóäíÿ 2004 ðîêó Âåðõîâíà Ðàäà Óêðà¿íè ðîçãëÿíóëà 
Çàêîíîïðîåêò ¹4180 ç ïîïðàâêàìè, ùîäî ÿêîãî Êîíñòèòóö³éíèé Ñóä 
Óêðà¿ íè íå äàâàâ âèñíîâêó, ³ óõâàëèëà Çàêîí ¹2222, ÷èì ïîðóøèëà âèìîãè 
÷àñòèíè äðóãî¿ ñòàòò³ 19, ñòàòò³ 159 Êîíñòèòóö³¿ Óêðà¿íè. 

5. Çã³äíî ç ÷àñòèíîþ äðóãîþ ñòàòò³ 19 Êîíñòèòóö³¿ Óêðà¿íè îðãàíè 
äåðæàâíî¿ âëàäè òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâ³ îñîáè 
çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, ùî 
ïåðåäáà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè.

Ó Êîíñòèòóö³¿ Óêðà¿íè îêðåìî âñòàíîâëåíî ïîâíîâàæåííÿ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè ùîäî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè â³äïîâ³äíî äî ïðîöåäó-
ðè, ïåðåäáà÷åíî¿ ðîçä³ëîì Õ²²² (ïóíêò 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 85), ³ ïðèéíÿò-
òÿ çàêîí³â (ïóíêò 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 85) çà ïðîöåäóðîþ, âñòàíîâëåíîþ 
¿¿ ñòàòòÿìè 91, 93. Îòæå, çàçíà÷åí³ ïîâíîâàæåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè º 
ñàìîñò³éíèìè ³ â³äð³çíÿþòüñÿ çà êîíñòèòóö³éíîþ ïðîöåäóðîþ ¿õ ðåàë³çàö³¿.

Çã³äíî ç³ ñòàòòåþ 91 Îñíîâíîãî Çàêîíó Óêðà¿íè Âåðõîâíà Ðàäà Óêðà¿íè 
ïðèéìàº çàêîíè, ïîñòàíîâè òà ³íø³ àêòè á³ëüø³ñòþ â³ä ¿¿ êîíñòèòóö³éíî-
ãî ñêëàäó, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè. Íàòîì³ñòü 
çàêîíîïðîåêò ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, êð³ì ðîçä³ëó ² 
«Çàãàëüí³ çàñàäè», ðîçä³ëó ²²² «Âèáîðè. Ðåôåðåíäóì» ³ ðîçä³ëó Õ²²² «Âíå-
ñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè», ïîïåðåäíüî ñõâàëåíèé á³ëüø³ñòþ â³ä 
êîíñòèòóö³éíîãî ñêëàäó Âåðõîâíî¿ Ðàäè Óêðà¿íè, ââàæàºòüñÿ ïðèéíÿòèì, 
ÿêùî íà íàñòóïí³é ÷åðãîâ³é ñåñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè çà íüîãî ïðîãî-
ëîñóâàëî íå ìåíø ÿê äâ³ òðåòèíè â³ä êîíñòèòóö³éíîãî ñêëàäó Âåðõîâíî¿ 
Ðàäè Óêðà¿íè (ñòàòòÿ 155 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Äîòðèìàííÿ âñòàíîâëåíî¿ Êîíñòèòóö³ºþ Óêðà¿íè ïðîöåäóðè ðîçãëÿäó, 
óõâàëåííÿ òà íàáðàííÿ ÷èííîñò³ çàêîíàìè, ó òîìó ÷èñë³ é çàêîíàìè ïðî 
âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè, º îäí³ºþ ç óìîâ ëåã³òèìíîñò³ çà-
êîíîäàâ÷îãî ïðîöåñó. 

Âåðõîâíà Ðàäà Óêðà¿íè 8 ãðóäíÿ 2004 ðîêó îäíèì (îäíî÷àñíèì) ãîëî-
ñóâàííÿì ïðèéíÿëà Çàêîí ¹2222 ðàçîì ³ç Ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè «Ïðî ïîïåðåäíº ñõâàëåííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî 
Êîíñòèòóö³¿ Óêðà¿íè» ¹2223-IV òà Çàêîíîì Óêðà¿íè «Ïðî îñîáëèâîñò³ 
çàñòîñóâàííÿ Çàêîíó Óêðà¿íè «Ïðî âèáîðè Ïðåçèäåíòà Óêðà¿íè» ïðè ïî-
âòîðíîìó ãîëîñóâàíí³ 26 ãðóäíÿ 2004 ðîêó» ¹2221-IV. Îäíî÷àñíå ïðè-
éíÿòòÿ ñàìîñò³éíèõ ïðàâîâèõ àêò³â, ïðåäìåò ðåãóëþâàííÿ ÿêèõ òà âèçíà-
÷åí³ ó ñòàòòÿõ 91, 155 Êîíñòèòóö³¿ Óêðà¿íè ïðîöåäóðè ¿õ ðîçãëÿäó ³ óõâàëåí-
íÿ º ð³çíèìè, ñâ³ä÷èòü ïðî ïîðóøåííÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè ÷àñòèíè 
äðóãî¿ ñòàòò³ 19 Êîíñòèòóö³¿ Óêðà¿íè ïðè ïðèéíÿòò³ Çàêîíó ¹2222.

Ïðî íåäîòðèìàííÿ êîíñòèòóö³éíî¿ ïðîöåäóðè ðîçãëÿäó òà óõâàëåí-
íÿ Çàêîíó ¹2222 çàóâàæèëè ó ñâî¿õ âèñíîâêàõ ºâðîïåéñüê³ òà â³ò÷èçíÿí³ 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

344

ïóáë³÷í³ ³íñòèòóòè, çîêðåìà Ïàðëàìåíòñüêà Àñàìáëåÿ Ðàäè ªâðîïè, Íà-
ö³îíàëüíà êîì³ñ³ÿ ³ç çì³öíåííÿ äåìîêðàò³¿ òà óòâåðäæåííÿ âåðõîâåíñòâà 
ïðàâà, ªâðîïåéñüêà Êîì³ñ³ÿ «Çà äåìîêðàò³þ ÷åðåç ïðàâî» (Âåíåö³àíñüêà 
Êîì³ñ³ÿ). Íà ¿õ äóìêó‚ öÿ ïðîöåäóðà áóëà âïðîâàäæåíà ç ïîðóøåííÿìè 
ïðèíöèï³â äåìîêðàòè÷íî¿ äåðæàâè ³ âåðõîâåíñòâà ïðàâà. Ó äîêóìåíòàõ 
âêàçàíèõ îðãàí³çàö³é éäåòüñÿ ïðî òàê³ ïîðóøåííÿ, ÿê ðîçãëÿä Âåðõîâíîþ 
Ðàäîþ Óêðà¿íè áåç âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè îñòàòî÷íîãî 
òåêñòó Çàêîíîïðîåêòó ¹4180, îäíî÷àñíå ãîëîñóâàííÿ çà ïðèéíÿòòÿ äå-
ê³ëüêîõ íîðìàòèâíî-ïðàâîâèõ àêò³â.

Òàê, ó ïóíêò³ 14 Ðåçîëþö³¿ Ïàðëàìåíòñüêî¿ Àñàìáëå¿ Ðàäè ªâðîïè â³ä 
5 æîâòíÿ 2005 ðîêó ¹1466 «Ïðî âèêîíàííÿ îáîâ’ÿçê³â òà çîáîâ’ÿçàíü Óêðà¿-
íîþ» çàçíà÷åíî: «Ïàðëàìåíòñüêà Àñàìáëåÿ òàêîæ çàíåïîêîºíà, ùî íîâ³ êîí-
ñòèòóö³éí³ çì³íè áóëè ñõâàëåí³ áåç ïîïåðåäíüîãî ðîçãëÿäó Êîíñòèòóö³éíèì 
Ñóäîì òàê, ÿê öå ïåðåäáà÷åíî ñòàòòåþ 159 óêðà¿íñüêî¿ Êîíñòèòóö³¿ òà ÿê öå 
âèòëóìà÷åíî â ð³øåíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 1998 ðîêó».

Ó Âèñíîâêó Íàö³îíàëüíî¿ êîì³ñ³¿ ³ç çì³öíåííÿ äåìîêðàò³¿ òà óòâåð-
äæåííÿ âåðõîâåíñòâà ïðàâà, óõâàëåíîìó 27 ãðóäíÿ 2005 ðîêó, âêàçàíî, ùî 
ðîçãëÿä ³ ïðèéíÿòòÿ Çàêîíó ¹2222 çä³éñíåíî Âåðõîâíîþ Ðàäîþ Óêðà¿íè ç 
ïîðóøåííÿì âèìîã ñòàòò³ 159 Êîíñòèòóö³¿ Óêðà¿íè.

Òàêèì ÷èíîì, Âåðõîâíà Ðàäà Óêðà¿íè ïðèéíÿëà Çàêîí ¹2222, íå äî-
òðèìàâøè âñòàíîâëåíî¿ Êîíñòèòóö³ºþ Óêðà¿íè ïðîöåäóðè éîãî ðîçãëÿäó 
òà óõâàëåííÿ, ÷èì ïîðóøèëà ïîëîæåííÿ ¿¿ ÷àñòèíè äðóãî¿ ñòàòò³ 6, ÷àñòèíè 
äðóãî¿ ñòàòò³ 19, ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 85, ñòàòò³ 159.

6. Êîíñòèòóö³ÿ Óêðà¿íè ìàº íàéâèùó þðèäè÷íó ñèëó, à ¿¿ íîðìè º íîð-
ìàìè ïðÿìî¿ ä³¿ (ñòàòòÿ 8 Êîíñòèòóö³¿ Óêðà¿íè). Îñíîâíèé Çàêîí äåðæàâè 
ãàðàíòóº ñóâåðåí³òåò Óêðà¿íè, ¿¿ òåðèòîð³àëüíó ö³ë³ñí³ñòü, ïðàâà ³ ñâîáîäè 
ëþäèíè ³ ãðîìàäÿíèíà, íåïðèïóñòèì³ñòü ¿õ ñêàñóâàííÿ àáî çâóæåííÿ çì³ñ-
òó òà îáñÿãó, çàáåçïå÷åííÿ ïðàâîâîãî ïîðÿäêó â Óêðà¿í³, â³äïîâ³äíî äî ÿêî-
ãî îðãàíè äåðæàâíî¿ âëàäè, îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâ³ 
îñîáè çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, 
ùî ïåðåäáà÷åí³ Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè (ñòàòò³ 2, 19, 21, 22).

Ï³äñòàâîþ äëÿ âòðàòè ÷èííîñò³ çàêîíîì ó ö³ëîìó àáî éîãî îêðåìèìè 
ïîëîæåííÿìè º, çîêðåìà, âèçíàííÿ çàêîíó, éîãî îêðåìèõ ïîëîæåíü òàêè-
ìè, ùî âòðàòèëè ÷èíí³ñòü, ºäèíèì îðãàíîì çàêîíîäàâ÷î¿ âëàäè — Âåðõîâ-
íîþ Ðàäîþ Óêðà¿íè, àáî âèçíàííÿ ¿õ òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòè-
òóö³¿ Óêðà¿íè (º íåêîíñòèòóö³éíèìè), ºäèíèì îðãàíîì êîíñòèòóö³éíî¿ 
þðèñäèêö³¿ â Óêðà¿í³ — Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè.

×àñòèíà äðóãà ñòàòò³ 152 Êîíñòèòóö³¿ Óêðà¿íè ïåðåäáà÷àº, ùî çàêîíè, 
³íø³ ïðàâîâ³ àêòè àáî ¿õ îêðåì³ ïîëîæåííÿ, ùî âèçíàí³ íåêîíñòèòóö³éíè-
ìè, âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè 
ð³øåííÿ ïðî ¿õ íåêîíñòèòóö³éí³ñòü. Êåðóþ÷èñü âêàçàíîþ íîðìîþ, Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè ïðè óõâàëåíí³ Ð³øåííÿ â³ä 24 ãðóäíÿ 1997 ðîêó 
¹8-çï çàçíà÷èâ, ùî «çàêîíè, ³íø³ ïðàâîâ³ àêòè ìàþòü þðèäè÷íó ñèëó äî 
âèçíàííÿ ¿õ íåêîíñòèòóö³éíèìè îêðåìèì ð³øåííÿì îðãàíó êîíñòèòóö³é-
íîãî êîíòðîëþ» (àáçàö òðåò³é ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç òîãî, ùî âèçíàííÿ íåêîíñòè-
òóö³éíèì Çàêîíó ¹2222 ó çâ’ÿçêó ç ïîðóøåííÿì ïðîöåäóðè éîãî ðîçãëÿäó 
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òà óõâàëåííÿ îçíà÷àº â³äíîâëåííÿ ä³¿ ïîïåðåäíüî¿ ðåäàêö³¿ íîðì Êîíñòè-
òóö³¿ Óêðà¿íè, ÿê³ áóëè çì³íåí³, äîïîâíåí³ òà âèêëþ÷åí³ Çàêîíîì ¹2222. 
Öå çàáåçïå÷óº ñòàá³ëüí³ñòü êîíñòèòóö³éíîãî ëàäó â Óêðà¿í³, ãàðàíòóâàííÿ 
êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, ö³ë³ñí³ñòü, íåïîðóø-
í³ñòü òà áåçïåðåðâí³ñòü ä³¿ Êîíñòèòóö³¿ Óêðà¿íè, ¿¿ âåðõîâåíñòâî ÿê Îñíîâ-
íîãî Çàêîíó äåðæàâè íà âñ³é òåðèòîð³¿ Óêðà¿íè.

Àíàëîã³÷í³ ïðàâîâ³ íàñë³äêè ìàëè ì³ñöå ï³ñëÿ óõâàëåííÿ Ð³øåííÿ Êîí-
ñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 7 ëèïíÿ 2009 ðîêó ¹17-ðï/2009 ó ñïðàâ³ 
ïðî êîíñòèòóö³éíî âñòàíîâëåíó ïðîöåäóðó íàáðàííÿ ÷èííîñò³ çàêîíîì, 
â ðåçóëüòàò³ ÿêîãî ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä 
Óêðà¿íè» â³äíîâèëè ñâîþ ä³þ â ïîïåðåäí³é ðåäàêö³¿.

ßê çàçíà÷èâ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè â àáçàö³ òðåòüîìó ïóíêòó 4 
ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 14 ãðóäíÿ 2000 ðîêó ¹15-ðï/2000, 
«ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ìàþòü ïðÿìó ä³þ ³ äëÿ íàáðàííÿ 
÷èííîñò³ íå ïîòðåáóþòü ï³äòâåðäæåíü ç áîêó áóäü-ÿêèõ îðãàí³â äåðæàâíî¿ 
âëàäè. Îáîâ’ÿçîê âèêîíàííÿ ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º 
âèìîãîþ Êîíñòèòóö³¿ Óêðà¿íè (÷àñòèíà äðóãà ñòàòò³ 150), ÿêà ìàº íàéâè-
ùó þðèäè÷íó ñèëó ùîäî âñ³õ ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â (÷àñòèíà 
äðóãà ñòàòò³ 8)». 

Çã³äíî ç ÷àñòèíîþ äðóãîþ ñòàòò³ 70 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè» ó ðàç³ íåîáõ³äíîñò³ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 
ìàº ïðàâî âèçíà÷èòè ó ñâîºìó ð³øåíí³ ïîðÿäîê ³ ñòðîêè éîãî âèêîíàííÿ 
òà ïîêëàñòè íà â³äïîâ³äí³ äåðæàâí³ îðãàíè îáîâ’ÿçîê çàáåçïå÷èòè öå âè-
êîíàííÿ. Â àáçàö³ øîñòîìó ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 
14 ãðóäíÿ 2000 ðîêó ¹15-ðï/2000 âêàçàíî, ùî «äîäàòêîâå âèçíà÷åííÿ ó 
ð³øåííÿõ, âèñíîâêàõ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ïîðÿäêó ¿õ âèêîíàí-
íÿ íå ñêàñîâóº ³ íå ï³äì³íÿº çàãàëüíî¿ îáîâ’ÿçêîâîñò³ ¿õ âèêîíàííÿ. Íåçà-
ëåæíî â³ä òîãî, íàÿâí³ ÷è â³äñóòí³ â ð³øåííÿõ, âèñíîâêàõ Êîíñòèòóö³éíî-
ãî Ñóäó Óêðà¿íè ïðèïèñè ùîäî ïîðÿäêó ¿õ âèêîíàííÿ, â³äïîâ³äí³ çàêîíè, 
³íø³ ïðàâîâ³ àêòè àáî ¿õ îêðåì³ ïîëîæåííÿ, âèçíàí³ çà öèìè ð³øåííÿìè 
íåêîíñòèòóö³éíèìè, íå ï³äëÿãàþòü çàñòîñóâàííþ ÿê òàê³, ùî âòðàòèëè 
÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ð³øåííÿ ïðî ¿õ 
íåêîíñòèòóö³éí³ñòü».

Êåðóþ÷èñü ÷àñòèíîþ äðóãîþ ñòàòò³ 70 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº çà íåîáõ³äíå 
ïîêëàñòè íà îðãàíè äåðæàâíî¿ âëàäè îáîâ’ÿçîê ùîäî íåâ³äêëàäíîãî âèêî-
íàííÿ öüîãî Ð³øåííÿ ñòîñîâíî ïðèâåäåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ó 
â³äïîâ³äí³ñòü äî Êîíñòèòóö³¿ Óêðà¿íè â³ä 28 ÷åðâíÿ 1996 ðîêó â ðåäàêö³¿, 
ùî ³ñíóâàëà äî âíåñåííÿ äî íå¿ çì³í Çàêîíîì ¹2222.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíàìè ïåð-
øîþ, äðóãîþ ñòàòò³ 152, ñòàòòåþ 153 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 63, 
65, 67, 69, 70, 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè», 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèì, ùî íå â³äïîâ³äàº Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòè-
òóö³éíèì), Çàêîí Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» 
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â³ä 8 ãðóäíÿ 2004 ðîêó ¹2222-IV ó çâ’ÿçêó ç ïîðóøåííÿì êîíñòèòóö³éíî¿ 
ïðîöåäóðè éîãî ðîçãëÿäó òà ïðèéíÿòòÿ.

2. Çàêîí Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» â³ä 8 ãðóä-
íÿ 2004 ðîêó ¹2222-IV, âèçíàíèé íåêîíñòèòóö³éíèì, âòðà÷àº ÷èíí³ñòü ç 
äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ.

3. Çã³äíî ç ÷àñòèíîþ äðóãîþ ñòàòò³ 70 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè» ïîêëàñòè íà îðãàíè äåðæàâíî¿ âëàäè îáîâ’ÿçîê 
ùîäî íåâ³äêëàäíîãî âèêîíàííÿ öüîãî Ð³øåííÿ ñòîñîâíî ïðèâåäåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â ó â³äïîâ³äí³ñòü äî Êîíñòèòóö³¿ Óêðà¿íè â³ä 
28 ÷åðâíÿ 1996 ðîêó â ðåäàêö³¿, ùî ³ñíóâàëà äî âíåñåííÿ äî íå¿ çì³í Çà-
êîíîì Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» â³ä 8 ãðóäíÿ 
2004 ðîêó ¹2222-IV.

4. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû»

îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 252 íàðîäíûõ äåïóòàòîâ Óêðàèíû

(äåëî î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû)

г.  К и е в Äåëî ¹1-45/2010
30 сентября 2010 года
№20-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à — äîêëàä÷èêà, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Ãóëüòàÿ 
Ìèõàèëà Ìèðîñëàâîâè÷à, Çàïîðîæöà Ìèõàèëà Ïåòðîâè÷à, Êàìïî Âëàäè-
ìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìè-
òðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, 
Ñåðãåé÷óêà Îëåãà Àíàòîëüåâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæà-
êà Àíäðåÿ Àíäðååâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øàïòàëû Íàòàëüè 
Êîíñòàíòèíîâíû, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ñ ó÷àñòèåì ïðåäñòàâèòåëåé ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåä-
ñòàâëåíèå Çàáàðñêîãî Âëàäèñëàâà Âàëåðüåâè÷à, Øïåíîâà Äìèòðèÿ Þðü-
åâè÷à — íàðîäíûõ äåïóòàòîâ Óêðàèíû, ïðåäñòàâèòåëÿ Âåðõîâíîé Ðàäû 
Óêðàèíû Âèëàìîâîé Íàòàëüè Àëåêñàíäðîâíû, Ïðåäñòàâèòåëÿ Ïðåçèäåíòà 
Óêðàèíû â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû Ëóêàø Åëåíû Ëåîíèäîâíû, 
Ïîñòîÿííîãî ïðåäñòàâèòåëÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû â Êîíñòèòó-
öèîííîì Ñóäå Óêðàèíû Âîçíþêà Âëàäèìèðà Äåíèñîâè÷à

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé 
â Êîíñòèòóöèþ Óêðàèíû» îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV (Âåäîìîñòè 
Âåðõîâíîé Ðàäû Óêðàèíû, 2005 ã., ¹2, ñò.44) ïî êîíñòèòóöèîííîìó ïðåä-
ñòàâëåíèþ 252 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 252 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàè-
íû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà 
ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàè íû (íåêîíñòèòóöèîííîñòè) Çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíå-
íèé â Êîíñòèòóöèþ Óêðàèíû» îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV.
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Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Âäîâè÷åíêî Ñ.Ë., îáúÿñíåíèÿ Çàáàðñêî-
ãî Â.Â., Øïåíîâà Ä.Þ., Âèëàìîâîé Í.À., Ëóêàø Å.Ë., Âîçíþêà Â.Ä. è èñ-
ñëåäîâàâ ìàòåðèàëû äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 252 íàðîäíûõ 
äåïóòàòà Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õî-
äàòàéñòâîì ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîí-
ñòèòóöèîííûì) Çàêîí Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ 
Óêðàèíû» îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV (äàëåå — Çàêîí ¹2222).

Ïî ìíåíèþ àâòîðîâ õîäàòàéñòâà, îñíîâàíèåì äëÿ ïðèçíàíèÿ íåêîíñ-
òèòóöèîííûì Çàêîíà ¹2222 â öåëîì ÿâëÿåòñÿ íàðóøåíèå óñòàíîâëåííîé 
Êîíñòèòóöèåé Óêðàèíû ïðîöåäóðû åãî ðàññìîòðåíèÿ è ïðèíÿòèÿ, ïîñ-
êîëüêó ñîîòâåòñòâóþùèé ïðîåêò çàêîíà Óêðàèíû «Î âíåñåíèè èçìåíåíèé 
â Êîíñòèòóöèþ Óêðàèíû» îò 19 ñåíòÿáðÿ 2003 ãîäà ïîä ðåãèñòðàöèîííûì 
¹4180 (äàëåå — Çàêîíîïðîåêò ¹4180) ñ ïîïðàâêàìè áûë ðàññìîòðåí è 
ïðèíÿò Âåðõîâíîé Ðàäîé Óêðàèíû êàê Çàêîí ¹2222 áåç îáÿçàòåëüíîãî â 
òàêîì ñëó÷àå çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû î ñîîòâåòñ-
òâèè çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû òðå-
áîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû (ñòàòüÿ 159 Îñíîâíîãî 
Çàêîíà Óêðàèíû).

Êàê óòâåðæäàþò íàðîäíûå äåïóòàòû Óêðàèíû, âíåñåííûå òàêèì ñïîñî-
áîì èçìåíåíèÿ â Êîíñòèòóöèþ Óêðàèíû ïðèâåëè ê íàðóøåíèþ ñòàòüè 1, 
÷àñòåé âòîðîé, òðåòüåé, ÷åòâåðòîé ñòàòüè 5, ñòàòüè 6, ÷àñòè ïåðâîé ñòàòüè 8, 
÷àñòè âòîðîé ñòàòüè 19, ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 85, ñòàòüè 159 Îñíîâ-
íîãî Çàêîíà Óêðàèíû.

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïîä÷åðêèâàåò, ÷òî 
Âåðõîâíàÿ Ðàäà Óêðàèíû, ïðèíèìàÿ Çàêîí ¹2222, èìåëà ïðàâî ðàññìàò-
ðèâàòü Çàêîíîïðîåêò ¹4180, îòíîñèòåëüíî êîòîðîãî áûëî äàíî çàêëþ-
÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, è ïðèíèìàòü ñîîòâåòñòâóþùèé 
çàêîí î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû áåç âíåñåíèÿ êà-
êèõ-ëèáî ïîïðàâîê, à â ñëó÷àå èõ âíåñåíèÿ — òîëüêî ïîñëå äà÷è Êîíñòè-
òóöèîííûì Ñóäîì Óêðàèíû çàêëþ÷åíèÿ î òîì, ÷òî çàêîíîïðîåêò ñ âíå-
ñåííûìè â íåãî ïîïðàâêàìè ñîîòâåòñòâóåò òðåáîâàíèÿì ñòàòåé 157 è 158 
Êîíñòèòóöèè Óêðàèíû. Íàðîäíûå äåïóòàòû Óêðàèíû îòìå÷àþò, ÷òî ïî 
ñðàâíåíèþ ñ Çàêîíîïðîåêòîì ¹4180 ñ âíåñåííûìè â íåãî ïîïðàâêàìè, 
îòíîñèòåëüíî êîòîðîãî Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàë Çàêëþ÷åíèå 
îò 12 îêòÿáðÿ 2004 ãîäà ¹2-â/2004, â Çàêîíå ¹2222 èìåþòñÿ ñëåäóþùèå 
èçìåíåíèÿ:

«1) â ïóíêòå 1 ðàçäåëà ²:
â àáçàöå ïåðâîì èñêëþ÷åíû öèôðû «120» èç ïåðå÷íÿ ñòàòåé Êîíñòèòó-

öèè Óêðàèíû, êîòîðûå èçëàãàþòñÿ óêàçàííûì ïóíêòîì â íîâîé ðåäàêöèè;
èçìåíåíà íîâàÿ ðåäàêöèÿ ñòàòåé 78, 81, 85, 90 Êîíñòèòóöèè Óêðàèíû, 

à èìåííî:
â ÷àñòè ïåðâîé íîâîé ðåäàêöèè ñòàòüè 78 èñêëþ÷åíû ñëîâà «êðîìå ñëó-

÷àåâ, ïðåäóñìîòðåííûõ íàñòîÿùåé Êîíñòèòóöèåé»;
â ÷àñòè âòîðîé íîâîé ðåäàêöèè ñòàòüè 78 èñêëþ÷åíû ñëîâà «(êðîìå 

äîëæíîñòåé ÷ëåíîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû)»;
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â ïóíêòå 6 ÷àñòè âòîðîé è ÷àñòè øåñòîé íîâîé ðåäàêöèè ñòàòüè 81 èñ-
êëþ÷åíû ñëîâà «(èñêëþ÷åíèÿ)»;

â ïóíêòå 22 ÷àñòè ïåðâîé íîâîé ðåäàêöèè ñòàòüè 85 ñëîâà «Âîîðóæåí-
íûõ Ñèë Óêðàèíû, Ñëóæáû áåçîïàñíîñòè Óêðàèíû, èíûõ ñîçäàííûõ â 
ñîîòâåòñòâèè ñ çàêîíàìè Óêðàèíû âîèíñêèõ ôîðìèðîâàíèé» çàìåíåíû 
ñëîâàìè «Ñëóæáû áåçîïàñíîñòè Óêðàèíû, Âîîðóæåííûõ Ñèë Óêðàèíû, 
èíûõ ñîçäàííûõ â ñîîòâåòñòâèè ñ çàêîíàìè Óêðàèíû âîèíñêèõ ôîðìèðî-
âàíèé»;

â ïóíêòå 26 ÷àñòè ïåðâîé íîâîé ðåäàêöèè ñòàòüè 85 ñëîâà «ïîëîâèíû 
ñîñòàâà Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû» çàìåíåíû ñëîâàìè «òðåòè ñî-
ñòàâà Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû»;

íîâàÿ ðåäàêöèÿ ñòàòüè 90 äîïîëíåíà íîâîé ÷àñòüþ ÷åòâåðòîé ñëåäóþ-
ùåãî ñîäåðæàíèÿ:

«Ïîëíîìî÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû, èçáðàííîé íà âíåî÷åðåäíûõ 
âûáîðàõ, ïðîâåäåííûõ ïîñëå äîñðî÷íîãî ïðåêðàùåíèÿ Ïðåçèäåíòîì Óê-
ðàèíû ïîëíîìî÷èé Âåðõîâíîé Ðàäû Óêðàèíû ïðåäûäóùåãî ñîçûâà, íå 
ìîãóò áûòü ïðåêðàùåíû â òå÷åíèå îäíîãî ãîäà ñî äíÿ åå èçáðàíèÿ».

Â ñâÿçè ñ ýòèì ÷àñòü ÷åòâåðòàÿ íîâîé ðåäàêöèè ñòàòüè 90 (ïî çàêîíî-
ïðîåêòó) â íîâîé ðåäàêöèè äàííîé ñòàòüè â Çàêîíå ñòàëà ÷àñòüþ ïÿòîé;

â ÷àñòè ïÿòîé íîâîé ðåäàêöèè ñòàòüè 90 (êîòîðàÿ â çàêîíîïðîåêòå áûëà 
÷àñòüþ ÷åòâåðòîé íîâîé ðåäàêöèè ñòàòüè 90) ñëîâà «ïîñëåäíèå øåñòü ìå-
ñÿöåâ ñðîêà ïîëíîìî÷èé Âåðõîâíîé Ðàäû Óêðàèíû è Ïðåçèäåíòà Óêðàè-
íû» çàìåíåíû ñëîâàìè «ïîñëåäíèå øåñòü ìåñÿöåâ ñðîêà ïîëíîìî÷èé Âåð-
õîâíîé Ðàäû Óêðàèíû èëè Ïðåçèäåíòà Óêðàèíû»;

òàêæå èç ïóíêòà 1 ðàçäåëà ² Çàêîíà èñêëþ÷åíî èçëîæåíèå â íîâîé ðå-
äàêöèè ñòàòüè 120 Êîíñòèòóöèè Óêðàèíû, âìåñòå ñ òåì â Çàêîíå ïîÿâèëñÿ 
íîâûé ïóíêò 8 ðàçäåëà ², êîòîðûì â íîâîé ðåäàêöèè èçëîæåíà òîëüêî ÷àñòü 
ïåðâàÿ ñòàòüè 120 Êîíñòèòóöèè Óêðàèíû. Ïðè ýòîì èç ðåäàêöèè ýòîé ÷àñ-
òè èñêëþ÷åíû ñëîâà «ñëó÷àåâ, ïðåäóñìîòðåííûõ ÷àñòüþ âòîðîé äàííîé 
ñòàòüè, à òàêæå», ïðåäóñìîòðåííàÿ æå çàêîíîïðîåêòîì ÷àñòü âòîðàÿ íîâîé 
ðåäàêöèè ñòàòüè 120 («×ëåíû Êàáèíåòà Ìèíèñòðîâ Óêðàèíû ìîãóò ñîâìå-
ùàòü ñâîþ äîëæíîñòü ñ ìàíäàòîì íàðîäíîãî äåïóòàòà Óêðàèíû») âîîáùå 
èñêëþ÷åíà;

â ïóíêòå 1 ðàçäåëà ² Çàêîíà òàêæå èñêëþ÷åíû ñëîâà «Ðàçäåë V². ÊÀÁÈ-
ÍÅÒ ÌÈÍÈÑÒÐÎÂ ÓÊÐÀÈÍÛ. ÄÐÓÃÈÅ ÎÐÃÀÍÛ ÈÑÏÎËÍÈÒÅËÜ-
ÍÎÉ ÂËÀÑÒÈ»;

2) â ïóíêòå 4 ðàçäåëà ² Çàêîíà íîâàÿ ðåäàêöèÿ ÷àñòè ÷åòâåðòîé ñòàòüè 94 
Êîíñòèòóöèè Óêðàèíû ïîñëå ñëîâ «áåçîòëàãàòåëüíî îôèöèàëüíî îáíàðî-
äóåòñÿ Ïðåäñåäàòåëåì Âåðõîâíîé Ðàäû Óêðàèíû» äîïîëíåíà ñëîâàìè «è 
îïóáëèêîâûâàåòñÿ»;

3) ïóíêò 5 ðàçäåëà ² Çàêîíà ÿâëÿåòñÿ ðåäàêöèîííûì îáúåäèíåíèåì 
ïîëîæåíèé àáçàöà ïåðâîãî è ïîäïóíêòà «à» ïóíêòà 5 ðàçäåëà ² çàêîíî-
ïðîåêòà;

4) â ïóíêòå 6 ðàçäåëà ²:
ïåðâûé àáçàö ïóíêòà 6 ðåäàêöèîííî îáúåäèíèë ïîëîæåíèÿ àáçàöåâ 

ïåðâîãî, âòîðîãî è äåñÿòîãî ïóíêòà 6 ðàçäåëà ² çàêîíîïðîåêòà, ïðè ýòîì 
öèôðû «8–13», «15», «16» çàìåíåíû öèôðàìè «8–16»;

èñêëþ÷åí àáçàö «ïóíêò 14 èñêëþ÷èòü»;
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èçìåíåíà íîâàÿ ðåäàêöèÿ ïóíêòîâ ñòàòüè 106 Êîíñòèòóöèè Óêðàèíû:
ïðåäóñìîòðåííàÿ â çàêîíîïðîåêòå ðåäàêöèÿ ïóíêòà 12 ÷àñòè ïåðâîé 

ñòàòüè 106 â Çàêîíå èçëîæåíà êàê ïóíêò 14, ïðè ýòîì ñëîâà «ïðåäñòàâëå-
íèå î íàçíà÷åíèè Ïðåäñåäàòåëÿ Ñëóæáû áåçîïàñíîñòè Óêðàèíû» çàìåíå-
íû ñëîâàìè «ïðåäñòàâëåíèå î íàçíà÷åíèè íà äîëæíîñòü è îñâîáîæäåíèè 
îò äîëæíîñòè Ïðåäñåäàòåëÿ Ñëóæáû áåçîïàñíîñòè Óêðàèíû»;

÷àñòü ïåðâàÿ äîïîëíåíà íîâûì ïóíêòîì ñëåäóþùåãî ñîäåðæàíèÿ:
«12) íàçíà÷àåò íà äîëæíîñòè è îñâîáîæäàåò îò äîëæíîñòåé ïîëîâèíó 

ñîñòàâà Ñîâåòà Íàöèîíàëüíîãî áàíêà Óêðàèíû»;
â íîâîé ðåäàêöèè ïóíêòà 22 ÷àñòè ïåðâîé ñëîâà «ïîëîâèíó ñîñòàâà 

Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû» çàìåíåíû ñëîâàìè «òðåòü ñîñòàâà Êîí-
ñòèòóöèîííîãî Ñóäà Óêðàèíû»;

5) â ïîäïóíêòå «à» ïóíêòà 7 Ðàçäåëà ² èçìåíåíà ðåäàêöèÿ ïóíêòîâ ñòà-
òüè 116 Êîíñòèòóöèè Óêðàèíû:

â ïóíêòå 92 èñêëþ÷åíû ñëîâà «ïðåäñåäàòåëåé ìåñòíûõ ãîñóäàðñòâåííûõ 
àäìèíèñòðàöèé»;

èñêëþ÷åíû ïîëîæåíèÿ î äîïîëíåíèè ñòàòüè 116 Êîíñòèòóöèè Óêðàè-
íû ïóíêòîì 93 ñëåäóþùåãî ñîäåðæàíèÿ:

«93) íàçíà÷àåò íà äîëæíîñòè è îñâîáîæäàåò îò äîëæíîñòåé ïîëîâèíó 
ñîñòàâà Ñîâåòà Íàöèîíàëüíîãî áàíêà Óêðàèíû».

Ñîîòâåòñòâåííî, è â àáçàöå ïåðâîì ñëîâà è öèôðû «ïóíêòàìè 91, 92 è 93» 
çàìåíåíû ñëîâàìè è öèôðàìè «ïóíêòàìè 91 è 92»;

6) â Çàêîíå èñêëþ÷åí ïóíêò 8 ðàçäåëà ² çàêîíîïðîåêòà, êîòîðûì ÷àñòè 
÷åòâåðòàÿ, âîñüìàÿ — äåñÿòàÿ ñòàòüè 118 Êîíñòèòóöèè Óêðàèíû èçëàãà-
ëèñü â ñëåäóþùåé ðåäàêöèè:

«Ïðåäñåäàòåëè ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèé íàçíà÷àþò-
ñÿ íà äîëæíîñòü è îñâîáîæäàþòñÿ îò äîëæíîñòè Êàáèíåòîì Ìèíèñòðîâ 
Óêðàè íû ïî ïðåäñòàâëåíèþ Ïðåìüåð-ìèíèñòðà Óêðàèíû»;

«Ðåøåíèÿ ïðåäñåäàòåëåé ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèé, 
ïðîòèâîðå÷àùèå Êîíñòèòóöèè è çàêîíàì Óêðàèíû, èíûì àêòàì çàêîíî-
äàòåëüñòâà Óêðàèíû, ìîãóò áûòü â ñîîòâåòñòâèè ñ çàêîíîì îòìåíåíû Ïðå-
çèäåíòîì Óêðàèíû, Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû èëè ïðåäñåäàòåëåì 
ìåñòíîé ãîñóäàðñòâåííîé àäìèíèñòðàöèè âûñøåãî óðîâíÿ.

Îáëàñòíîé èëè ðàéîííûé ñîâåò ìîæåò âûðàçèòü íåäîâåðèå ïðåäñåäà-
òåëþ ñîîòâåòñòâóþùåé ìåñòíîé ãîñóäàðñòâåííîé àäìèíèñòðàöèè, íà îñ-
íîâàíèè ÷åãî Êàáèíåò Ìèíèñòðîâ Óêðàèíû ïðèíèìàåò ðåøåíèå è äàåò 
îáîñíîâàííûé îòâåò.

Åñëè íåäîâåðèå ïðåäñåäàòåëþ ðàéîííîé èëè îáëàñòíîé ãîñóäàðñòâåí-
íîé àäìèíèñòðàöèè âûðàçèëè äâå òðåòè äåïóòàòîâ îò ñîñòàâà ñîîòâåò-
ñòâóþùåãî ñîâåòà, Êàáèíåò Ìèíèñòðîâ Óêðàèíû ïðèíèìàåò ðåøåíèå îá 
îòñòàâêå ïðåäñåäàòåëÿ ñîîòâåòñòâóþùåé ìåñòíîé ãîñóäàðñòâåííîé àäìè-
íèñòðàöèè».

Âìåñòå ñ òåì, êàê óæå îòìå÷àëîñü âûøå, â ïóíêòå 8 ðàçäåëà ² Çàêîíà 
ïîìåùåíà äðóãàÿ íîðìà — èçìåíåíèÿ ê ÷àñòè ïåðâîé ñòàòüè 120 Êîíñòè-
òóöèè Óêðàèíû;

7) â ïóíêòå 10 ðàçäåëà ² íîâàÿ ðåäàêöèÿ ÷àñòè ïåðâîé ñòàòüè 122 
Êîí ñòèòóöèè Óêðàèíû ïîñëå ñëîâà «Ïðîêóðàòóðó» äîïîëíåíà ñëîâîì 
«Óêðàèíû»;
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8) â Çàêîíå èñêëþ÷åíû ïîëîæåíèÿ ïóíêòà 11 ðàçäåëà ² çàêîíîïðîåêòà 
îá èçëîæåíèè ïóíêòà 2 ÷àñòè ïÿòîé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû â 
ñëåäóþùåé ðåäàêöèè:

«2) äîñòèæåíèå ñóäüåé øåñòèäåñÿòè ïÿòè ëåò, à ñóäüÿìè Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû è Âåðõîâíîãî Ñóäà Óêðàèíû — ñåìèäåñÿòè ëåò».

Â ñâÿçè ñ ýòèì ïóíêò 12 çàêîíîïðîåêòà â Çàêîíå ïåðåíóìåðîâàí íà 
ïóíêò 11;

9) â Çàêîíå èñêëþ÷åíî ïîëîæåíèå ïóíêòà 13 ðàçäåëà ² çàêîíîïðîåêòà, 
êîòîðûì ÷àñòü âòîðàÿ ñòàòüè 148 Êîíñòèòóöèè Óêðàèíû èçëàãàëàñü â ñëå-
äóþùåé ðåäàêöèè:

«Ïðåçèäåíò Óêðàèíû, Âåðõîâíàÿ Ðàäà Óêðàèíû íàçíà÷àþò ïî äåâÿòü 
ñóäåé Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû»;

10) â ðàçäåëå ²² «Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ» Çàêîíà:
ïóíêò 1 èçëîæåí â íîâîé, ñóùåñòâåííî îòëè÷íîé îò çàêîíîïðîåêòà ðå-

äàêöèè;
èñêëþ÷åíû ïîëîæåíèÿ ïóíêòîâ 4–9».
Îáîñíîâûâàÿ ñâîå õîäàòàéñòâî, ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå 

ïðåäñòàâëåíèå ññûëàåòñÿ íà ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû, èçëîæåííûå â ðåøåíèÿõ îò 9 èþíÿ 1998 ãîäà ¹8-ðï/98 ïî äåëó 
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, îò 27 ìàðòà 2000 ãîäà 
¹3-ðï/2000 ïî äåëó î âñåóêðàèíñêîì ðåôåðåíäóìå ïî íàðîäíîé èíèöèà-
òèâå, îò 5 îêòÿáðÿ 2005 ãîäà ¹6-ðï/2005 ïî äåëó îá îñóùåñòâëåíèè âëàñòè 
íàðîäîì, îò 26 èþíÿ 2008 ãîäà ¹13-ðï/2008 ïî äåëó î ïîëíîìî÷èÿõ Êîí-
ñòèòóöèîííîãî Ñóäà Óêðàèíû. 

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåä-
ñòàâëåíèÿ èçëîæèëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû 
Óêðàè íû, Ïðåìüåð-ìèíèñòð Óêðàèíû, Ìèíèñòåðñòâî þñòèöèè Óêðàèíû, 
íàó÷íûå ðàáîòíèêè Èíñòèòóòà ãîñóäàðñòâà è ïðàâà èì. Â.Ì. Êîðåöêîãî 
Íàöèîíàëüíîé àêàäåìèè íàóê Óêðàèíû, Êèåâñêîãî íàöèîíàëüíîãî óíè-
âåðñèòåòà èìåíè Òàðàñà Øåâ÷åíêî, Íàöèîíàëüíîé þðèäè÷åñêîé àêàäå-
ìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî, Îäåññêîé íàöèîíàëüíîé þðèäè-
÷åñêîé àêàäåìèè.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûå â êîíñòèòóöèîí-
íîì ïðåäñòàâëåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

3.1. Óêðàèíà ÿâëÿåòñÿ äåìîêðàòè÷åñêèì, ïðàâîâûì ãîñóäàðñòâîì, â êî-
òîðîì ïðèçíàåòñÿ è äåéñòâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà (ñòàòüÿ 1, ÷àñòü 
ïåðâàÿ ñòàòüè 8 Êîíñòèòóöèè Óêðàèíû).

Êîíñòèòóöèÿ Óêðàèíû èìååò âûñøóþ þðèäè÷åñêóþ ñèëó; çàêîíû è 
èíûå íîðìàòèâíî-ïðàâîâûå àêòû ïðèíèìàþòñÿ íà îñíîâå Êîíñòèòóöèè 
Óêðàèíû è äîëæíû ñîîòâåòñòâîâàòü åé (÷àñòü âòîðàÿ ñòàòüè 8 Îñíîâíîãî 
Çàêîíà Óêðàèíû). Óêàçàííûå òðåáîâàíèÿ êàñàþòñÿ è âíåñåíèÿ èçìåíåíèé 
â Êîíñòèòóöèþ Óêðàèíû.

Â Îñíîâíîì Çàêîíå Óêðàèíû ïðåäóñìîòðåíû ïðèíöèïû ðàçäåëåíèÿ 
ãîñóäàðñòâåííîé âëàñòè íà çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è ñóäåá-
íóþ, îñóùåñòâëåíèå ïîëíîìî÷èé îðãàíàìè ãîñóäàðñòâåííîé âëàñòè íà 
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îñíîâàíèè, â ïðåäåëàõ è ñïîñîáîì, óñòàíîâëåííûõ Êîíñòèòóöèåé è çàêî-
íàìè Óêðàèíû (ñòàòüÿ 6, ÷àñòü âòîðàÿ ñòàòüè 19).

Åäèíñòâåííûì îðãàíîì çàêîíîäàòåëüíîé âëàñòè â Óêðàèíå ÿâëÿåòñÿ 
ïàðëàìåíò — Âåðõîâíàÿ Ðàäà Óêðàèíû (ñòàòüÿ 75 Êîíñòèòóöèè Óêðàèíû). 
Â ïóíêòå 1 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû îïðåäåëåíû ïîë-
íîìî÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû âíîñèòü èçìåíåíèÿ â Êîíñòèòóöèþ 
Óêðàèíû, íî èñêëþ÷èòåëüíî â ïðåäåëàõ è ïîðÿäêå, ïðåäóñìîòðåííûõ ðàç-
äåëîì XIII Êîíñòèòóöèè Óêðàèíû.

3.2. Ñîãëàñíî ñòàòüå 159 Îñíîâíîãî Çàêîíà Óêðàèíû çàêîíîïðîåêò î 
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû ðàññìàòðèâàåòñÿ Âåðõîâ-
íîé Ðàäîé Óêðàèíû ïðè íàëè÷èè çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà 
Óêðàèíû î åãî ñîîòâåòñòâèè òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè 
Óêðàèíû. Ïðåäóñìîòðåííàÿ ñòàòüåé 159 Êîíñòèòóöèè Óêðàèíû îñîáàÿ 
ïðîöåäóðà ðàññìîòðåíèÿ çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñ-
òèòóöèþ Óêðàèíû íàïðàâëåíà íà òî, ÷òîáû íå äîïóñòèòü âíåñåíèÿ èçìå-
íåíèé â Îñíîâíîé Çàêîí Óêðàèíû âîïðåêè òðåáîâàíèÿì ñòàòåé 157 è 158 
Êîíñòèòóöèè Óêðàèíû. 

Â ñîîòâåòñòâèè ñ îôèöèàëüíûì òîëêîâàíèåì ïîëîæåíèé ñòàòüè 159 
Êîíñòèòóöèè Óêðàèíû, äàííûì Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû â 
Ðåøåíèè îò 9 èþíÿ 1998 ãîäà ¹8-ðï/98 ïî äåëó î âíåñåíèè èçìåíåíèé 
â Êîíñòèòóöèþ Óêðàèíû, «â ñëó÷àå âíåñåíèÿ â ïðîöåññå ðàññìîòðåíèÿ â 
Âåðõîâíîé Ðàäå Óêðàèíû ïîïðàâîê â çàêîíîïðîåêò îí ïðèíèìàåòñÿ Âåð-
õîâíîé Ðàäîé Óêðàèíû ïðè óñëîâèè íàëè÷èÿ çàêëþ÷åíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû î òîì, ÷òî çàêîíîïðîåêò ñ âíåñåííûìè â íåãî ïîïðàâ-
êàìè ñîîòâåòñòâóåò òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû» 
(àáçàö âòîðîé ïóíêòà 2 ðåçîëþòèâíîé ÷àñòè). Ïðè ýòîì Êîíñòèòóöèîííûé 
Ñóä Óêðàèíû â íàçâàííîì ðåøåíèè óêàçàë, ÷òî â ñîîòâåòñòâèè ñî ñòàòü-
åé 159 Êîíñòèòóöèè Óêðàèíû îáÿçàòåëüíîé ïðîâåðêå íà ñîîòâåòñòâèå ñòà-
òüÿì 157 è 158 Êîíñòèòóöèè Óêðàèíû ïîäëåæèò íå òîëüêî çàêîíîïðîåêò, 
ïðåäñòàâëåííûé â Âåðõîâíóþ Ðàäó Óêðàèíû â ïîðÿäêå ñòàòåé 154, 155 è 156 
Êîíñòèòóöèè Óêðàèíû, íî è âñå âîçìîæíûå ïîïðàâêè, âíåñåííûå â íåãî 
â ïðîöåññå åãî ðàññìîòðåíèÿ â ïëåíàðíîì çàñåäàíèè Âåðõîâíîé Ðàäû Óê-
ðàèíû. Çàêîíîïðîåêò, êîòîðûé ñîãëàñíî çàêëþ÷åíèþ Êîíñòèòóöèîííîãî 
Ñóäà Óêðàèíû ñîîòâåòñòâîâàë òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè 
Óêðàèíû è â êîòîðûé áûëè âíåñåíû ïîïðàâêè âî âðåìÿ ðàññìîòðåíèÿ â 
ïëåíàðíîì çàñåäàíèè Âåðõîâíîé Ðàäû Óêðàèíû, ïîäëåæèò òàêæå ïðîâåð-
êå Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íà ñîîòâåòñòâèå ýòîãî çàêîíîïðîåê-
òà òðåáîâàíèÿì óêàçàííûõ ñòàòåé Êîíñòèòóöèè Óêðàèíû ïåðåä ïðèíÿòèåì 
åãî êàê çàêîíà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (àáçàöû 
øåñòîé, ñåäüìîé ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè).

Ñëåäîâàòåëüíî, ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû íàëè÷èå ñîîò-
âåòñòâóþùåãî çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ 
îáÿçàòåëüíûì óñëîâèåì ðàññìîòðåíèÿ çàêîíîïðîåêòà î âíåñåíèè èçìå-
íåíèé â Êîíñòèòóöèþ Óêðàèíû â ïëåíàðíîì çàñåäàíèè Âåðõîâíîé Ðàäû 
Óêðàèíû. Îñóùåñòâëåíèå Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû ïðåäâàðè-
òåëüíîãî (ïðåâåíòèâíîãî) êîíòðîëÿ ñîîòâåòñòâèÿ òàêîãî çàêîíîïðîåêòà 
òðåáîâàíèÿì, óñòàíîâëåííûì ñòàòüÿìè 157 è 158 Êîíñòèòóöèè Óêðàèíû, 
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ñî âñåìè âîçìîæíûìè ïîïðàâêàìè, âíåñåííûìè â íåãî â ïðîöåññå ðàñ-
ñìîòðåíèÿ â ïëåíàðíîì çàñåäàíèè Âåðõîâíîé Ðàäû Óêðàèíû, ÿâëÿåòñÿ 
íåîòúåìëåìîé ñòàäèåé êîíñòèòóöèîííîé ïðîöåäóðû âíåñåíèÿ èçìåíåíèé 
â Îñíîâíîé Çàêîí Óêðàèíû.

3.3. Â ñîîòâåòñòâèè ñ ÷àñòüþ ïåðâîé ñòàòüè 152 Êîíñòèòóöèè Óêðàè-
íû çàêîíû ïî ðåøåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïðèçíàþòñÿ 
íåêîíñòèòóöèîííûìè ïîëíîñòüþ èëè â îòäåëüíîé ÷àñòè, åñëè îíè íå ñî-
îòâåòñòâóþò Êîíñòèòóöèè Óêðàèíû ëèáî åñëè áûëà íàðóøåíà óñòàíîâëåí-
íàÿ Êîíñòèòóöèåé Óêðàèíû ïðîöåäóðà èõ ðàññìîòðåíèÿ, ïðèíÿòèÿ èëè 
âñòóïëåíèÿ èõ â ñèëó.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè îò 26 èþíÿ 2008 ãîäà
¹13-ðï/2008 ïî äåëó î ïîëíîìî÷èÿõ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
ïðèøåë ê âûâîäó, ÷òî Êîíñòèòóöèîííûé Ñóä Óêðàèíû äîëæåí îñóùåñò-
âëÿòü ïîñëåäóþùèé êîíñòèòóöèîííûé êîíòðîëü è îòíîñèòåëüíî çàêîíà 
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû ïîñëå âñòóïëåíèÿ åãî â 
ñèëó, ïîñêîëüêó îòñóòñòâèå ñóäåáíîãî êîíòðîëÿ çà ïðîöåäóðîé åãî ðàñ-
ñìîòðåíèÿ è ïðèíÿòèÿ, îïðåäåëåííîé â ðàçäåëå Õ²²² Êîíñòèòóöèè Óêðàè-
íû, ìîæåò èìåòü ñëåäñòâèåì îãðàíè÷åíèå ëèáî óïðàçäíåíèå ïðàâ è ñâîáîä 
÷åëîâåêà è ãðàæäàíèíà, ëèêâèäàöèþ íåçàâèñèìîñòè èëè íàðóøåíèå òåð-
ðèòîðèàëüíîé öåëîñòíîñòè Óêðàèíû ëèáî èçìåíåíèå êîíñòèòóöèîííîãî 
ñòðîÿ ñïîñîáîì, íå ïðåäóñìîòðåííûì Îñíîâíûì Çàêîíîì Óêðàèíû (àá-
çàö òðåòèé ïîäïóíêòà 3.2 ïóíêòà 3 ìîòèâèðîâî÷íîé ÷àñòè).

4. Ðåøàÿ âîïðîñû, ïîäíÿòûå â êîíñòèòóöèîííîì ïðåäñòàâëåíèè, Êîí-
ñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç òîãî, ÷òî êîíñòèòóöèîííîìó êîí-
òðîëþ ïîäëåæèò íå ñîäåðæàíèå Çàêîíà ¹2222, à óñòàíîâëåííàÿ Êîíñòèòó-
öèåé Óêðàèíû ïðîöåäóðà åãî ðàññìîòðåíèÿ è ïðèíÿòèÿ. Àíàëîãè÷íûé ïîä-
õîä áûë ïðèìåíåí Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû â Ðåøåíèè îò 7 èþëÿ 
2009 ãîäà ¹17-ðï/2009 ïî äåëó î êîíñòèòóöèîííî óñòàíîâëåííîé ïðîöåäóðå 
âñòóïëåíèÿ â ñèëó çàêîíà. Óêàçàííûì ðåøåíèåì ïðèçíàí íåêîíñòèòóöèîí-
íûì Çàêîí Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàèíû 
îòíîñèòåëüíî ïîëíîìî÷èé Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, îñîáåííîñòåé 
ïðîèçâîäñòâà ïî äåëàì ïî êîíñòèòóöèîííûì îáðàùåíèÿì è íåäîïóùåíèÿ 
çëîóïîòðåáëåíèé ïðàâîì íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå» îò 19 ìàðòà 
2009 ãîäà ¹1168-VI.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû 10 äåêàáðÿ 2003 ãîäà äàë Çàêëþ÷å-
íèå ¹3-â/2003 î ñîîòâåòñòâèè Çàêîíîïðîåêòà ¹4180 òðåáîâàíèÿì ñòà-
òåé 157 è 158 Êîíñòèòóöèè Óêðàèíû ïî äåëó î âíåñåíèè èçìåíåíèé â ñòà-
òüè 76, 78, 81, 82 è äðóãèå Êîíñòèòóöèè Óêðàèíû.

Â ïðîöåññå äîðàáîòêè Çàêîíîïðîåêòà ¹4180 è ïðåäâàðèòåëüíîãî åãî 
îäîáðåíèÿ 23 èþíÿ 2004 ãîäà áîëüøèíñòâîì îò êîíñòèòóöèîííîãî ñîñòàâà 
Âåðõîâíîé Ðàäû Óêðàèíû â íåãî áûëè âíåñåíû èçìåíåíèÿ, â òîì ÷èñëå äî-
ïîëíåíèÿ, óòî÷íåíèÿ ôîðìóëèðîâîê ïðåäïèñàíèé è ðåäàêöèîííûå ïðàâ-
êè. Íà Çàêîíîïðîåêò ¹4180 ñ âíåñåííûìè â íåãî ïîïðàâêàìè 23 èþíÿ 
2004 ãîäà Êîíñòèòóöèîííûé Ñóä Óêðàèíû äàë Çàêëþ÷åíèå îò 12 îêòÿáðÿ 
2004 ãîäà ¹2-â/2004.
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Âî âðåìÿ äàëüíåéøåãî ðàññìîòðåíèÿ Çàêîíîïðîåêòà ¹4180 Âåðõîâ-
íîé Ðàäîé Óêðàèíû â íåãî ñíîâà áûëè âíåñåíû ïîïðàâêè (èçìåíåíèÿ). 
Îäíàêî èçìåíåííûé Çàêîíîïðîåêò ¹4180 íå áûë íàïðàâëåí Âåðõîâíîé 
Ðàäîé Óêðàèíû â Êîíñòèòóöèîííûé Ñóä Óêðàèíû äëÿ äà÷è çàêëþ÷åíèÿ î 
åãî ñîîòâåòñòâèè òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû, à 
áûë ðàññìîòðåí è ïðèíÿò åþ 8 äåêàáðÿ 2004 ãîäà êàê Çàêîí ¹2222.

Àíàëèç Çàêîíîïðîåêòà ¹4180, îòíîñèòåëüíî êîòîðîãî Êîíñòèòóöè-
îííûé Ñóä Óêðàèíû äàë Çàêëþ÷åíèå îò 12 îêòÿáðÿ 2004 ãîäà ¹2-â/2004, 
è Çàêîíà ¹2222 ïîçâîëÿåò êîíñòàòèðîâàòü, ÷òî Çàêîíîì ¹2222 â Êîíñòè-
òóöèþ Óêðàèíû áûëè âíåñåíû ïîëîæåíèÿ ÷àñòè ÷åòâåðòîé ñòàòüè 90, ïóí-
êòà 12 ÷àñòè ïåðâîé ñòàòüè 106, íå ñîäåðæàùèåñÿ â Çàêîíîïðîåêòå ¹4180, 
êîòîðûé áûë íà ðàññìîòðåíèè â Êîíñòèòóöèîííîì Ñóäå Óêðàèíû.

Â ñðàâíåíèè ñ Çàêîíîïðîåêòîì ¹4180 ñîäåðæàòåëüíî ðàçëè÷àþòñÿ 
èçìåíåííûå Çàêîíîì ¹2222 ïîëîæåíèÿ ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 78, 
ïóíêòà 6 ÷àñòè âòîðîé, ÷àñòè øåñòîé ñòàòüè 81, ïóíêòà 26 ÷àñòè ïåðâîé 
ñòàòüè 85, ÷àñòè ÷åòâåðòîé ñòàòüè 90, ÷àñòè ÷åòâåðòîé ñòàòüè 94, ïóíê-
òîâ 14, 22 ÷àñòè ïåðâîé ñòàòüè 106, ïóíêòà 92 ñòàòüè 116, ÷àñòè ïåðâîé ñòà-
òüè 120 Êîíñòèòóöèè Óêðàèíû. Èç ïðåäëîæåííûõ Çàêîíîïðîåêòîì ¹4180 
èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû Âåðõîâíîé Ðàäîé Óêðàèíû èñêëþ÷å-
íû ïîëîæåíèÿ î äîïîëíåíèè ïóíêòîì 93 ñòàòüè 116, ÷àñòÿìè ÷åòâåðòîé, 
âîñüìîé, äåâÿòîé, äåñÿòîé ñòàòüè 118, ÷àñòüþ âòîðîé ñòàòüè 120, ïóíêòîì 2 
÷àñòè ïÿòîé ñòàòüè 126, ÷àñòüþ âòîðîé ñòàòüè 148 Êîíñòèòóöèè Óêðàèíû.

Èç àíàëèçà Çàêîíà ¹2222 è Çàêîíîïðîåêòà ¹4180 óñìàòðèâàåòñÿ òàê-
æå íàëè÷èå â Çàêîíå ¹2222 ðåäàêöèîííûõ äîïîëíåíèé, èñïðàâëåíèé è 
óòî÷íåíèé, ÷àñòè÷íî îáóñëîâëåííûõ óêàçàííûìè ñîäåðæàòåëüíûìè èç-
ìåíåíèÿìè è òðåáîâàíèÿìè ïðàâèë çàêîíîäàòåëüíîé òåõíèêè. Òàêèì îá-
ðàçîì èçìåíåíû ïóíêò 22 ÷àñòè ïåðâîé ñòàòüè 85, ÷àñòü ïåðâàÿ ñòàòüè 122 
Êîíñòèòóöèè Óêðàèíû è àáçàö ïåðâûé ïóíêòà 1, ïîäïóíêò «à» ïóíêòà 6‚ 
ïîäïóíêò «à» ïóíêòà 7, ïóíêòû 8, 10, 11 ðàçäåëà ² Çàêîíà ¹2222. Êðîìå ýòî-
ãî, èç ïóíêòà 1 ðàçäåëà ² Çàêîíîïðîåêòà ¹4180 èçúÿòû ñëîâà: «ÐÀÇÄÅË V². 
ÊÀÁÈÍÅÒ ÌÈÍÈÑÒÐÎÂ ÓÊÐÀÈÍÛ. ÄÐÓÃÈÅ ÎÐÃÀÍÛ ÈÑÏÎËÍÈ-
ÒÅËÜÍÎÉ ÂËÀÑÒÈ», à èç ïîäïóíêòà «à» ïóíêòà 6 ðàçäåëà ² — àáçàö äåâÿ-
òûé: «ïóíêò 14 èñêëþ÷èòü».

Îòëè÷èÿ èìåþòñÿ êàê â ïîëîæåíèÿõ, êàñàþùèõñÿ íåïîñðåäñòâåííî èç-
ìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, òàê è â ïîëîæåíèÿõ ðàçäåëà ²² «Çàêëþ-
÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ» Çàêîíà ¹2222. Â ÷àñòíîñòè, ïóíêò 1 
ðàçäåëà ²² èçëîæåí â íîâîé ðåäàêöèè, à ïóíêòû 4, 5, 6, 7, 8, 9, êîòîðûå 
ïðåäïîëàãàëèñü Çàêîíîïðîåêòîì ¹4180, èñêëþ÷åíû.

Òàêèì îáðàçîì, 8 äåêàáðÿ 2004 ãîäà Âåðõîâíàÿ Ðàäà Óêðàèíû ðàññìîòðå-
ëà Çàêîíîïðîåêò ¹4180 ñ ïîïðàâêàìè, îòíîñèòåëüíî êîòîðîãî Êîíñòèòó-
öèîííûé Ñóä Óêðàèíû íå äàâàë çàêëþ÷åíèÿ, è ïîñòàíîâèëà Çàêîí ¹2222, 
÷åì íàðóøèëà òðåáîâàíèÿ ÷àñòè âòîðîé ñòàòüè 19, ñòàòüè 159 Êîíñòèòóöèè 
Óêðàèíû.

5. Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 19 Êîíñòèòóöèè Óêðàèíû îðãà-
íû ãîñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñ-
òíûå ëèöà îáÿçàíû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî÷èé 
è ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû.
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Â Êîíñòèòóöèè Óêðàèíû îòäåëüíî óñòàíîâëåíû ïîëíîìî÷èÿ Âåðõîâ-
íîé Ðàäû Óêðàèíû ïî âíåñåíèþ èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû ñî-
ãëàñíî ïðîöåäóðå, ïðåäóñìîòðåííîé ðàçäåëîì Õ²²² (ïóíêò 1 ÷àñòè ïåðâîé 
ñòàòüè 85), è ïðèíÿòèþ çàêîíîâ (ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 85) ïî ïðî-
öåäóðå, óñòàíîâëåííîé åå ñòàòüÿìè 91, 93. Ñëåäîâàòåëüíî, óêàçàííûå ïîë-
íîìî÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû ÿâëÿþòñÿ ñàìîñòîÿòåëüíûìè è îòëè-
÷àþòñÿ êîíñòèòóöèîííîé ïðîöåäóðîé èõ ðåàëèçàöèè.

Ñîãëàñíî ñòàòüå 91 Îñíîâíîãî Çàêîíà Óêðàèíû Âåðõîâíàÿ Ðàäà Óêðàè-
íû ïðèíèìàåò çàêîíû, ïîñòàíîâëåíèÿ è èíûå àêòû áîëüøèíñòâîì îò åå 
êîíñòèòóöèîííîãî ñîñòàâà, êðîìå ñëó÷àåâ, ïðåäóñìîòðåííûõ Êîíñòèòó-
öèåé Óêðàèíû. Âìåñòå ñ òåì çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñ-
òèòóöèþ Óêðàèíû, êðîìå ðàçäåëà ² «Îáùèå ïîëîæåíèÿ», ðàçäåëà ²²² «Âû-
áîðû. Ðåôåðåíäóì» è ðàçäåëà Õ²²² «Âíåñåíèå èçìåíåíèé â Êîíñòèòóöèþ 
Óêðàèíû», ïðåäâàðèòåëüíî îäîáðåííûé áîëüøèíñòâîì îò êîíñòèòóöè-
îííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû, ñ÷èòàåòñÿ ïðèíÿòûì, åñëè íà 
ñëåäóþùåé î÷åðåäíîé ñåññèè Âåðõîâíîé Ðàäû Óêðàèíû çà íåãî ïðîãîëî-
ñîâàëî íå ìåíåå äâóõ òðåòåé îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû 
Óêðàèíû (ñòàòüÿ 155 Îñíîâíîãî Çàêîíà Óêðàèíû).

Ñîáëþäåíèå óñòàíîâëåííîé Êîíñòèòóöèåé Óêðàèíû ïðîöåäóðû ðàñ-
ñìîòðåíèÿ, ïðèíÿòèÿ è âñòóïëåíèÿ â ñèëó çàêîíîâ, â òîì ÷èñëå è çàêîíîâ 
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, ÿâëÿåòñÿ îäíèì èç óñëî-
âèé ëåãèòèìíîñòè çàêîíîäàòåëüíîãî ïðîöåññà. 

Âåðõîâíàÿ Ðàäà Óêðàèíû 8 äåêàáðÿ 2004 ãîäà îäíèì (îäíîâðåìåííûì) 
ãîëîñîâàíèåì ïðèíÿëà Çàêîí ¹2222 âìåñòå ñ Ïîñòàíîâëåíèåì Âåðõîâíîé 
Ðàäû Óêðàèíû «Î ïðåäâàðèòåëüíîì îäîáðåíèè çàêîíîïðîåêòà î âíåñå-
íèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû» ¹2223-IV è Çàêîíîì Óêðàèíû 
«Îá îñîáåííîñòÿõ ïðèìåíåíèÿ Çàêîíà Óêðàèíû «Î âûáîðàõ Ïðåçèäåíòà 
Óêðàèíû» ïðè ïîâòîðíîì ãîëîñîâàíèè 26 äåêàáðÿ 2004 ãîäà» ¹2221-IV. 
Îäíîâðåìåííîå ïðèíÿòèå ñàìîñòîÿòåëüíûõ ïðàâîâûõ àêòîâ, ïðåäìåò ðå-
ãóëèðîâàíèÿ êîòîðûõ è îïðåäåëåííûå â ñòàòüÿõ 91, 155 Êîíñòèòóöèè Óê-
ðàèíû ïðîöåäóðû èõ ðàññìîòðåíèÿ è ïðèíÿòèÿ ÿâëÿþòñÿ ðàçíûìè, ñâèäå-
òåëüñòâóåò î íàðóøåíèè Âåðõîâíîé Ðàäîé Óêðàèíû ÷àñòè âòîðîé ñòàòüè 19 
Êîíñòèòóöèè Óêðàèíû ïðè ïðèíÿòèè Çàêîíà ¹2222.

Íåñîáëþäåíèå êîíñòèòóöèîííîé ïðîöåäóðû ðàññìîòðåíèÿ è ïðèíÿòèÿ 
Çàêîíà ¹2222 îòìåòèëè â ñâîèõ çàêëþ÷åíèÿõ åâðîïåéñêèå è îòå÷åñòâåí-
íûå ïóáëè÷íûå èíñòèòóòû, â ÷àñòíîñòè Ïàðëàìåíòñêàÿ Àññàìáëåÿ Ñîâåòà 
Åâðîïû, Íàöèîíàëüíàÿ êîìèññèÿ ïî óêðåïëåíèþ äåìîêðàòèè è óòâåðæ-
äåíèþ âåðõîâåíñòâà ïðàâà, Åâðîïåéñêàÿ Êîìèññèÿ «Çà äåìîêðàòèþ ÷åðåç 
ïðàâî» (Âåíåöèàíñêàÿ Êîìèññèÿ). Ïî èõ ìíåíèþ, äàííàÿ ïðîöåäóðà áûëà 
âíåäðåíà ñ íàðóøåíèÿìè ïðèíöèïîâ äåìîêðàòè÷åñêîãî ãîñóäàðñòâà è âåð-
õîâåíñòâà ïðàâà. Â äîêóìåíòàõ óêàçàííûõ îðãàíèçàöèé ðå÷ü èäåò î òàêèõ 
íàðóøåíèÿõ, êàê ðàññìîòðåíèå Âåðõîâíîé Ðàäîé Óêðàèíû áåç çàêëþ÷åíèÿ 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îêîí÷àòåëüíîãî òåêñòà Çàêîíîïðîåêòà 
¹4180, îäíîâðåìåííîå ãîëîñîâàíèå çà ïðèíÿòèå íåñêîëüêèõ íîðìàòèâ-
íî-ïðàâîâûõ àêòîâ.

Òàê, â ïóíêòå 14 Ðåçîëþöèè Ïàðëàìåíòñêîé Àññàìáëåè Ñîâåòà Åâðîïû 
îò 5 îêòÿáðÿ 2005 ãîäà ¹1466 «Î âûïîëíåíèè îáÿçàííîñòåé è îáÿçàòåëüñòâ 
Óêðàèíîé» óêàçàíî: «Ïàðëàìåíòñêàÿ Àññàìáëåÿ òàêæå îáåñïîêîåíà òåì, 
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÷òî íîâûå êîíñòèòóöèîííûå èçìåíåíèÿ áûëè îäîáðåíû áåç ïðåäâàðèòåëü-
íîãî ðàññìîòðåíèÿ Êîíñòèòóöèîííûì Ñóäîì òàê, êàê ýòî ïðåäóñìîòðåíî 
ñòàòüåé 159 óêðàèíñêîé Êîíñòèòóöèè è êàê ýòî èñòîëêîâàíî â ðåøåíèè 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 1998 ãîäà».

Â Çàêëþ÷åíèè Íàöèîíàëüíîé êîìèññèè ïî óêðåïëåíèþ äåìîêðàòèè è 
óòâåðæäåíèþ âåðõîâåíñòâà ïðàâà, ïðèíÿòîì 27 äåêàáðÿ 2005 ãîäà, óêàçàíî, 
÷òî ðàññìîòðåíèå è ïðèíÿòèå Çàêîíà ¹2222 îñóùåñòâëåíî Âåðõîâíîé Ðà-
äîé Óêðàèíû ñ íàðóøåíèåì òðåáîâàíèé ñòàòüè 159 Êîíñòèòóöèè Óêðàèíû.

Òàêèì îáðàçîì, Âåðõîâíàÿ Ðàäà Óêðàèíû ïðèíÿëà Çàêîí ¹2222, íå 
ïðèäåðæèâàÿñü óñòàíîâëåííîé Êîíñòèòóöèåé Óêðàèíû ïðîöåäóðû åãî 
ðàññìîòðåíèÿ è ïðèíÿòèÿ, ÷åì íàðóøèëà ïîëîæåíèÿ åå ÷àñòè âòîðîé ñòà-
òüè 6, ÷àñòè âòîðîé ñòàòüè 19, ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 85, ñòàòüè 159.

6. Êîíñòèòóöèÿ Óêðàèíû èìååò âûñøóþ þðèäè÷åñêóþ ñèëó, à åå íîð-
ìû ÿâëÿþòñÿ íîðìàìè ïðÿìîãî äåéñòâèÿ (ñòàòüÿ 8 Êîíñòèòóöèè Óêðàè-
íû). Îñíîâíîé Çàêîí ãîñóäàðñòâà ãàðàíòèðóåò ñóâåðåíèòåò Óêðàèíû, åå 
òåððèòîðèàëüíóþ öåëîñòíîñòü, ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà, 
íåäîïóñòèìîñòü èõ îòìåíû èëè ñóæåíèÿ ñîäåðæàíèÿ è îáúåìà, îáåñïå÷å-
íèå ïðàâîâîãî ïîðÿäêà â Óêðàèíå, â ñîîòâåòñòâèè ñ êîòîðûì îðãàíû ãîñó-
äàðñòâåííîé âëàñòè, îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûå 
ëèöà îáÿçàíû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî÷èé 
è ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû 
(ñòàòüè 2, 19, 21, 22).

Îñíîâàíèåì äëÿ óòðàòû ñèëû çàêîíîì â öåëîì èëè åãî îòäåëüíûõ ïî-
ëîæåíèé ÿâëÿåòñÿ, â ÷àñòíîñòè, ïðèçíàíèå çàêîíà, åãî îòäåëüíûõ ïîëîæå-
íèé óòðàòèâøèìè ñèëó åäèíñòâåííûì îðãàíîì çàêîíîäàòåëüíîé âëàñòè — 
Âåðõîâíîé Ðàäîé Óêðàèíû, ëèáî ïðèçíàíèå èõ íå ñîîòâåòñòâóþùèìè 
Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòóöèîííûìè) åäèíñòâåííûì îðãàíîì 
êîíñòèòóöèîííîé þðèñäèêöèè â Óêðàèíå — Êîíñòèòóöèîííûì Ñóäîì 
Óêðàèíû. 

×àñòü âòîðàÿ ñòàòüè 152 Êîíñòèòóöèè Óêðàèíû ïðåäóñìàòðèâàåò, ÷òî 
çàêîíû, èíûå ïðàâîâûå àêòû èëè èõ îòäåëüíûå ïîëîæåíèÿ, ïðèçíàííûå 
íåêîíñòèòóöèîííûìè, òåðÿþò ñèëó ñî äíÿ ïîñòàíîâëåíèÿ Êîíñòèòóöè-
îííûì Ñóäîì Óêðàèíû ðåøåíèÿ îá èõ íåêîíñòèòóöèîííîñòè. Ðóêîâîäñ-
òâóÿñü óêàçàííîé íîðìîé, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðè ïðèíÿòèè 
Ðåøåíèÿ îò 24 äåêàáðÿ 1997 ãîäà ¹8-çï óêàçàë, ÷òî «çàêîíû, äðóãèå ïðà-
âîâûå àêòû èìåþò þðèäè÷åñêóþ ñèëó äî ïðèçíàíèÿ èõ íåêîíñòèòóöèîí-
íûìè îòäåëüíûì ðåøåíèåì îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ» (àáçàö 
òðåòèé ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç òîãî, ÷òî ïðèçíàíèå íå-
êîíñòèòóöèîííûì Çàêîíà ¹2222 â ñâÿçè ñ íàðóøåíèåì ïðîöåäóðû åãî 
ðàññìîòðåíèÿ è ïðèíÿòèÿ îçíà÷àåò âîçîáíîâëåíèå äåéñòâèÿ ïðåäûäóùåé 
ðåäàêöèè íîðì Êîíñòèòóöèè Óêðàèíû, êîòîðûå áûëè èçìåíåíû, äîïîë-
íåíû è èñêëþ÷åíû Çàêîíîì ¹2222. Ýòî îáåñïå÷èâàåò ñòàáèëüíîñòü êîíñ-
òèòóöèîííîãî ïîðÿäêà â Óêðàèíå, ãàðàíòèðîâàíèå êîíñòèòóöèîííûõ ïðàâ 
è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, öåëîñòíîñòü, íåçûáëåìîñòü è íåïðåðûâ-
íîñòü äåéñòâèÿ Êîíñòèòóöèè Óêðàèíû, åå âåðõîâåíñòâî êàê Îñíîâíîãî 
Çàêîíà ãîñóäàðñòâà íà âñåé òåððèòîðèè Óêðàèíû.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

357

Àíàëîãè÷íûå ïðàâîâûå ïîñëåäñòâèÿ èìåëè ìåñòî ïîñëå ïîñòàíîâ-
ëåíèÿ Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 7 èþëÿ 2009 ãîäà
¹17-ðï/2009 ïî äåëó î êîíñòèòóöèîííî óñòàíîâëåííîé ïðîöåäóðå âñòóï-
ëåíèÿ â ñèëó çàêîíà, â ðåçóëüòàòå êîòîðîãî ïîëîæåíèÿ Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» âîçîáíîâèëè ñâîå äåéñòâèå â ïðå-
äûäóùåé ðåäàêöèè.

Êàê óêàçàë Êîíñòèòóöèîííûé Ñóä Óêðàèíû â àáçàöå òðåòüåì ïóíêòà 4 
ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 14 äåêàáðÿ 2000 ãîäà ¹15-ðï/2000, 
«ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû èìåþò ïðÿìîå äåéñòâèå è äëÿ 
âñòóïëåíèÿ â ñèëó íå òðåáóþò ïîäòâåðæäåíèé ñî ñòîðîíû ëþáûõ îðãàíîâ 
ãîñóäàðñòâåííîé âëàñòè. Îáÿçàííîñòü âûïîëíåíèÿ ðåøåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ òðåáîâàíèåì Êîíñòèòóöèè Óêðàèíû (÷àñòü 
âòîðàÿ ñòàòüè 150), èìåþùåé íàèâûñøóþ þðèäè÷åñêóþ ñèëó ïî îòíîøå-
íèþ êî âñåì èíûì íîðìàòèâíî-ïðàâîâûì àêòàì (÷àñòü âòîðàÿ ñòàòüè 8)».

Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 70 Çàêîíà Óêðàèíû «Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû» â ñëó÷àå íåîáõîäèìîñòè Êîíñòèòóöèîííûé 
Ñóä Óêðàèíû èìååò ïðàâî îïðåäåëèòü â ñâîåì ðåøåíèè ïîðÿäîê è ñðîêè 
åãî âûïîëíåíèÿ è âîçëîæèòü íà ñîîòâåòñòâóþùèå ãîñóäàðñòâåííûå îðãàíû 
îáÿçàííîñòü îáåñïå÷èòü ýòî âûïîëíåíèå. Â àáçàöå øåñòîì ïóíêòà 4 ìîòè-
âèðîâî÷íîé ÷àñòè Ðåøåíèÿ îò 14 äåêàáðÿ 2000 ãîäà ¹15-ðï/2000 óêàçàíî, 
÷òî «äîïîëíèòåëüíîå îïðåäåëåíèå â ðåøåíèÿõ, çàêëþ÷åíèÿõ Êîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû ïîðÿäêà èõ âûïîëíåíèÿ íå îòìåíÿåò è íå ïîäìåíÿåò 
îáùåé îáÿçàòåëüíîñòè èõ âûïîëíåíèÿ. Íåçàâèñèìî îò òîãî, èìåþòñÿ èëè 
îòñóòñòâóþò â ðåøåíèÿõ, çàêëþ÷åíèÿõ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
ïðåäïèñàíèÿ î ïîðÿäêå èõ âûïîëíåíèÿ, ñîîòâåòñòâóþùèå çàêîíû, èíûå 
ïðàâîâûå àêòû èëè èõ îòäåëüíûå ïîëîæåíèÿ, ïðèçíàííûå ýòèìè ðåøå-
íèÿìè íåêîíñòèòóöèîííûìè, íå ïîäëåæàò ïðèìåíåíèþ êàê óòðàòèâøèå 
ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû ðåøåíèÿ îá èõ 
íåêîíñòèòóöèîííîñòè».

Ðóêîâîäñòâóÿñü ÷àñòüþ âòîðîé ñòàòüè 70 Çàêîíà Óêðàèíû «Î Êîíñòè-
òóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò íå-
îáõîäèìûì âîçëîæèòü íà îðãàíû ãîñóäàðñòâåííîé âëàñòè îáÿçàííîñòü ïî 
íåîòëîæíîìó âûïîëíåíèþ íàñòîÿùåãî Ðåøåíèÿ î ïðèâåäåíèè íîðìàòèâ-
íî-ïðàâîâûõ àêòîâ â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé Óêðàèíû îò 28 èþíÿ 
1996 ãîäà â ðåäàêöèè, ñóùåñòâîâàâøåé äî âíåñåíèÿ â íåå èçìåíåíèé Çà-
êîíîì ¹2222.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152, ñòàòüåé 153 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿ-
ìè 51, 63, 65, 67, 69, 70, 73 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå 
Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòó-
öèîííûì) Çàêîí Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàè-
íû» îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV â ñâÿçè ñ íàðóøåíèåì êîíñòèòóöèîí-
íîé ïðîöåäóðû åãî ðàññìîòðåíèÿ è ïðèíÿòèÿ.
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2. Çàêîí Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû» 
îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV, ïðèçíàííûé íåêîíñòèòóöèîííûì, óòðà-
÷èâàåò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íàñòîÿ-
ùåãî Ðåøåíèÿ.

3. Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 70 Çàêîíà Óêðàèíû «Î Êîí-
ñòèòóöèîííîì Ñóäå Óêðàèíû» âîçëîæèòü íà îðãàíû ãîñóäàðñòâåííîé 
âëàñòè îáÿçàííîñòü ïî íåîòëîæíîìó âûïîëíåíèþ íàñòîÿùåãî Ðåøåíèÿ î 
ïðèâåäåíèè íîðìàòèâíî-ïðàâîâûõ àêòîâ â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé 
Óêðàèíû îò 28 èþíÿ 1996 ãîäà â ðåäàêöèè, ñóùåñòâîâàâøåé äî âíåñåíèÿ â 
íåå èçìåíåíèé Çàêîíîì Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ 
Óêðàèíû» îò 8 äåêàáðÿ 2004 ãîäà ¹2222-IV.

4. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.20-rp/2010 
dated September 30, 2010 in the case upon the constitutional petition of 252 People’s 
Deputies of Ukraine concerning the conformity with the Constitution of Ukraine 
(constitutionality) of the Law of Ukraine «On Introducing Amendments to the 
Constitution of Ukraine» No.2222-IV dated December 8, 2004 (case on observance 
of the procedure of introducing amendments the Constitution of Ukraine)

The subject of the right to constitutional petition — 252 People’s Deputies 
of Ukraine — applied to the Constitutional Court of Ukraine with a petition to 
recognise as non-conforming with the Constitution of Ukraine (unconstitutional) 
the Law of Ukraine «On Introducing Amendments to the Constitution of 
Ukraine» No.2222-IV dated December 8, 2004 (hereinafter referred to as «the 
Law No.2222»). The authors of the petition considered that he ground for the 
Law No.2222 to be recognised as unconstitutional is a violation of the procedure 
established by the Constitution of Ukraine for its review and adoption, because the 
relevant draft Law «On Introducing Amendments to the Constitution of Ukraine» 
No.4180, dated September 19, 2003 (hereinafter referred to as «the draft law 
No.4180») with amendments was reviewed and approved by the Verkhovna Rada 
of Ukraine as the Law No.2222 without obligatory Opinion of the Constitutional 
Court of Ukraine on the conformity of the draft law on introducing amendments 
to the Constitution of Ukraine with the requirements of Articles 157 and 158 
of the Constitution of Ukraine (Article 159 of the Constitution of Ukraine). 
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Ukraine is a democratic, law-based state, in which the principle of the rule of 
law is recognised and effective (Articles 1, 8.1 of the Constitution).

The Constitution of Ukraine has the highest legal force. Laws and other 
normative legal acts are adopted on the basis of the Constitution of Ukraine and 
shall conform to it (Article 8.2 of the Constitution). The mentioned requirements 
are also applicable to introduction of amendments to the Constitution.

The principles of the division of state power into legislative, executive and 
judicial branches are provided in the Constitution of Ukraine, and these branches 
are obliged to act only on the grounds, within the limits of authority, and in the 
manner envisaged by the Constitution and the laws of Ukraine (Articles 6, 19.2 
of the Constitution).

The sole body of legislative power in Ukraine is the Parliament — the Verkhovna 
Rada of Ukraine (Article 75 of the Constitution). Article 85.1.1 of the Constitution 
of Ukraine sets forth the authority of the Verkhovna Rada of Ukraine to introduce 
amendments to the Constitution of Ukraine only within the limits and under the 
procedure specified in Chapter XIII of the Constitution.

 In accordance with Article 159 of the Constitution of Ukraine a draft law 
on introducing amendments to the Constitution of Ukraine is considered 
by the Verkhovna Rada of Ukraine upon the availability of an opinion of the 
Constitutional Court of Ukraine on the conformity with the requirements of 
Articles 157 and 158 of the Constitution. The special procedure of consideration 
of the draft law on introducing amendments to the Constitution of Ukraine 
provided by Article 159 of the Constitution of Ukraine is aimed at preventing 
amendments to the Basic Law against the requirements of Articles 157 and 158 
of the Constitution. 

According to the Basic Law the availability of a relevant opinion of the 
Constitutional Court of Ukraine is an obligatory prerequisite for consideration 
of the draft law on introducing amendments to the Constitution of Ukraine 
at the plenary session of the Verkhovna Rada of Ukraine. Execution by the 
Constitutional Court of Ukraine of the preventive control over compliance of 
this draft law to the requirements of Article 157 and 158 of the Constitution, 
with all possible amendments introduced to it in the process of its consideration 
at the plenary session of the Verkhovna Rada of Ukraine, is an essential stage 
of the constitutional procedure of introducing amendments to the Constitution 
of Ukraine. 

In deciding on issues raised in the constitutional petition, the Constitutional 
Court of Ukraine proceeds from the fact that it is not the content of the Law 
No.2222 that is subject to constitutional control, but the procedure of its review 
and adoption established by the Constitution.

The Constitutional Court of Ukraine provided its Opinion No.3-v/2004 
dated December 10, 2003 concerning the conformity of the draft law of Ukraine 
No.4180 with the requirements of Articles 157 and 158 of the Constitution in 
case on introducing amendments to Articles 76, 78, 81, 82 and others of the 
Constitution of Ukraine.

In the process of finalisation of the draft law No.4180 and its preliminary 
approval on June 23, 2004 by the majority of the Verkhovna Rada of Ukraine, 
the draft law was amended, including supplements, clarification of definitions 
and editorial changes. The Constitutional Court of Ukraine provided its Opinion 
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No.2-v/2004 on October 12, 2004 concerning the draft law No.4180 as amended 
on June 23, 2004 

During further consideration of the draft law No.4180 the Verkhovna Rada 
of Ukraine again introduced amendments to it. However, the amended draft 
law No.4180 was not submitted by the Verkhovna Rada of Ukraine to the 
Constitutional Court of Ukraine for providing an Opinion on its conformity with 
Articles 157 and 158 of the Constitution, but instead was reviewed and adopted 
on December 8, 2004 as the Law No.2222.

The Law No.2222 amended the provisions of Articles 90.4, 106.1.12 of the 
Constitution, which the draft law No.4180 considered by the Constitutional 
Court of Ukraine did not contain.

In comparison with the draft law No.4180 the provisions of Articles 78.1, 
78.2, 81.2.6, 81.6, 85.1.26, 90.4, 94.4, 106.1.14, 106.1.22, 116.92, 120.1 of the 
Constitution substantially differed with those contained in the Law No.2222. From 
the amendments to the Constitution proposed by the draft law No.4180 of Ukraine 
the Verkhovna Rada excluded the provisions on supplementing Articles 116.93, 
118.4, 118.8, 118.9, 118.10, 120.2, 126.5.2, 148.2 of the Constitution.

As it may be seen from the comparative analysis of the Law No.2222 and 
the draft law No.4180 the former contains editorial additions, corrections 
and clarifications, partly caused by the specified changes of the content and 
requirements of the rules of legislative techniques. In this way there were changed 
Articles 85.1.22, 122.1 of the Constitution and paragraph 1 of item 1, sub-
item «a» of item 6, sub-item «a» of item 7, items 8, 10, 11 of the Section I of the 
Law No.2222. In addition, the words «CHAPTER VI. THE CABINET OF 
MINISTERS OF UKRAINE. OTHER BODIES OF EXECUTIVE POWER» 
were excluded from item 1 of Section I of the draft law No.4180, as well as 
paragraph 9 «item 14 to be removed» were also excluded from sub-item «a» of 
item 6 of Section I of abovementioned draft law.

Thus, on December 8, 2004 the Verkhovna Rada of Ukraine considered the 
draft law No.4180 with amendments to which the Constitutional Court of Ukraine 
had not provided its Opinion and adopted the Law No.2222, thus violating the 
requirements of Articles 19.2 and 159 of the Constitution of Ukraine.

Observance of the constitutional procedures of consideration, adoption and 
enforcement of laws, including laws on introducing amendments to the Constitution 
of Ukraine, is one of the condition of the legitimacy of the legislative process.

The Verkhovna Rada of Ukraine on December 8, 2004 during one (simultaneous) 
vote adopted the Law No.2222 together with the Resolution of the Verkhovna Rada 
of Ukraine «On preliminary approval of the draft law on introducing amendments 
to the Constitution of Ukraine» ¹2223-IV and the Law of Ukraine «On Specific 
Features of Implementation of the Law of Ukraine «On Presidential Elections of 
Ukraine» during repeat vote on December 26, 2004» ¹2221-IV. 

The simultaneous adoption of independent legal acts, which have different 
subjects of regulation and procedures for their review and adoption set forth in 
Articles 91, 155 of the Constitution, is the evidence of violation by the Verkhovna 
Rada of Ukraine of Article 19.2 of the Constitution of Ukraine during adoption 
of the Law No.2222.

The reasons for the loss of its legal force by a law as a whole or by its separate 
provisions are, in particular, the recognition of such law, or its separate provisions 
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as such that lost their legal force by the sole legislative body — the Verkhovna Rada 
of Ukraine, or recognition of such law as non-conforming with the Constitution 
of Ukraine (unconstitutional) by the sole body of constitutional jurisdiction in 
Ukraine — the Constitutional Court.

The Constitutional Court of Ukraine proceeds from the fact that the 
recognition of the Law No.2222 as unconstitutional in view of the violation of the 
procedure for its review and adoption means the renewal of the effect of the norms 
of the previous wording of the Constitution of Ukraine, which were amended, 
supplemented and removed by the Law No.2222.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine 

(unconstitutional) the Law of Ukraine «On Introducing Amendments to the 
Constitution of Ukraine» No.2222-IV dated December 8, 2004 in view of the 
violation of the constitutional procedure for its review and adoption.

2. The Law of Ukraine «On Introducing Amendments to the Constitution of 
Ukraine» No.2222-IV dated December 8, 2004 recognised as non-constitutional 
loses its legal force from the day the Constitutional Court adopts this Decision. 

3. According to Article 70.2 of the Law of Ukraine «On the Constitutional 
Court of Ukraine» to oblige the state bodies to ensure the immediate execution 
of this Decision on bringing the normative legal acts in conformity with the 
Constitution of Ukraine dated June 28, 1996 in the wording that had existed 
before it was amended by the Law of Ukraine «On Introducing Amendments to 
the Constitution of Ukraine» No.2222-IV dated December 8, 2004. 
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ 

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Âåðõîâíîãî Ñóäó Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³)

ïîëîæåíü çàêîí³â Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿», 
«Ïðî â³äïîâ³äàëüí³ñòü þðèäè÷íèõ îñ³á

çà â÷èíåííÿ êîðóïö³éíèõ ïðàâîïîðóøåíü»,
«Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè

 ùîäî â³äïîâ³äàëüíîñò³ çà êîðóïö³éí³ ïðàâîïîðóøåííÿ»
(ñïðàâà ïðî êîðóïö³éí³ ïðàâîïîðóøåííÿ

òà ââåäåííÿ â ä³þ àíòèêîðóïö³éíèõ çàêîí³â)

м.  К и ї в Ñïðàâà ¹1-27/2010
6 жовтня 2010 року
№21-рп/2010 

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à — äîïîâ³äà÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåî-
í³äîâè÷à, Âèíîêóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ãóëüòàÿ Ìèõàéëà Ìèðîñëàâî-
âè÷à, Çàïîðîæöÿ Ìèõàéëà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, 
Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ 
Àíäð³¿âíè, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñåðãåé÷óêà Îëåãà Àíàòî-
ë³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à, 
Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øàïòàëè Íàòàë³ Êîñòÿíòèí³âíè, Øèøê³íà 
Â³êòîðà ²âàíîâè÷à,

çà ó÷àñòþ ïðåäñòàâíèêà ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — çà-
ñòóïíèêà êåð³âíèêà àïàðàòó Âåðõîâíîãî Ñóäó Óêðà¿íè, íà÷àëüíèêà ïðàâî-
âîãî óïðàâë³ííÿ Õàâðîíþêà Ìèêîëè ²âàíîâè÷à, Ïîñò³éíîãî ïðåäñòàâíè-
êà Âåðõîâíî¿ Ðàäè Óêðà¿íè ó Êîíñòèòóö³éíîìó Ñóä³ Óêðà¿íè Ñåë³âàíîâà 
Àíàòîë³ÿ Îëåêñàíäðîâè÷à, çàñòóïíèêà Ì³í³ñòðà þñòèö³¿ Óêðà¿íè Ïðèòèêè 
Þð³ÿ Äìèòðîâè÷à, íà÷àëüíèêà óïðàâë³ííÿ ïðàâîâîãî çàáåçïå÷åííÿ Ãåíå-
ðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè Áóðäîëÿ ªâãåíà Ïàâëîâè÷à 

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì Âåðõîâíîãî Ñóäó Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè 
(êîíñòèòóö³éíîñò³) ïîëîæåíü çàêîí³â Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàííÿ òà 
ïðîòèä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI (Â³äîìîñò³ Âåðõîâíî¿ 
Ðàäè Óêðà¿íè, 2009 ð., ¹45, ñò.691) ç íàñòóïíèìè çì³íàìè, «Ïðî â³äïî-
â³äàëüí³ñòü þðèäè÷íèõ îñ³á çà â÷èíåííÿ êîðóïö³éíèõ ïðàâîïîðóøåíü» â³ä 
11 ÷åðâíÿ 2009 ðîêó ¹1507-VI (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2009 ð., 
¹45, ñò.692) ç íàñòóïíèìè çì³íàìè, «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíî-
äàâ÷èõ àêò³â Óêðà¿íè ùîäî â³äïîâ³äàëüíîñò³ çà êîðóïö³éí³ ïðàâîïîðóøåí-
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íÿ» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1508-VI (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
2009 ð., ¹46, ñò.699) ç íàñòóïíèìè çì³íàìè.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàí-
íÿ Âåðõîâíîãî Ñóäó Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòÿìè 71, 82 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü ñïîðó ùîäî êîíñòèòóö³é-
íîñò³ ïîëîæåíü çàçíà÷åíèõ çàêîí³â.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Áðèíöåâà Â.Ä., ïîÿñíåííÿ Õàâðîíþ-
êà Ì.²., Ñåë³âàíîâà À.Î., Ïðèòèêè Þ.Ä., Áóðäîëÿ ª.Ï. òà âèâ÷èâøè ìàòå-
ð³àëè ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Âåðõîâíèé Ñóä Óêðà¿íè çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè 
ç êëîïîòàííÿì âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè 
(º íåêîíñòèòóö³éíèìè), ïîëîæåííÿ çàêîí³â Óêðà¿íè «Ïðî çàñàäè çàïîá³-
ãàííÿ òà ïðîòèä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI (äàë³ — Çà-
êîí ¹1506), «Ïðî â³äïîâ³äàëüí³ñòü þðèäè÷íèõ îñ³á çà â÷èíåííÿ êîðóï-
ö³éíèõ ïðàâîïîðóøåíü» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1507-VI (äàë³ — Çàêîí 
¹1507), «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî 
â³äïîâ³äàëüíîñò³ çà êîðóïö³éí³ ïðàâîïîðóøåííÿ» â³ä 11 ÷åðâíÿ 2009 ðîêó 
¹1508-VI (äàë³ — Çàêîí ¹1508).

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ íàãîëîøóº, ùî îñïîðþâàí³ 
ïîëîæåííÿ çàêîí³â íå â³äïîâ³äàþòü ÷àñòèí³ äðóã³é ñòàòò³ 8, ÷àñòèí³ òðåò³é 
ñòàòò³ 22, ÷àñòèí³ ïåðø³é ñòàòò³ 32, ÷àñòèí³ ïåðø³é ñòàòò³ 42, ÷àñòèí³ ïåð-
ø³é ñòàòò³ 55, ÷àñòèí³ ïåðø³é ñòàòò³ 57, ÷àñòèí³ äðóã³é ñòàòò³ 78, ïóíêòó 1 
÷àñòèíè ïåðøî¿ ñòàòò³ 92, ÷àñòèí³ ï’ÿò³é ñòàòò³ 94, ñòàòò³ 121, ÷àñòèí³ äðóã³é 
ñòàòò³ 127, ÷àñòèí³ òðåò³é ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè.

Âåðõîâíèé Ñóä Óêðà¿íè ñòâåðäæóº ïðî íåêîíñòèòóö³éí³ñòü ïóíêòó 1 
ðîçä³ëó VIII «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó ¹1506, ñòàòò³ 28 Çàêî-
íó ¹1507 òà ðîçä³ëó ²² Çàêîíó ¹1508 ùîäî íàáðàííÿ çàêîíàìè ÷èííîñò³ ç 
äíÿ ¿õ îïóáë³êóâàííÿ ³ ââåäåííÿ â ä³þ ç 1 ñ³÷íÿ 2010 ðîêó, à òàêîæ îêðåìèõ 
ïîëîæåíü Çàêîíó ¹1506:

— ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 4 ñòîñîâíî çàáîðîíè, çîêðåìà, ñóä-
äÿì, íàðîäíèì äåïóòàòàì Óêðà¿íè çàéìàòèñÿ ³íøîþ îïëà÷óâàíîþ àáî ï³ä-
ïðèºìíèöüêîþ ä³ÿëüí³ñòþ (êð³ì âèêëàäàöüêî¿, íàóêîâî¿ òà òâîð÷î¿ ä³ÿëü-
íîñò³, ùî çä³éñíþºòüñÿ â ïîçàðîáî÷èé ÷àñ) áåçïîñåðåäíüî àáî ÷åðåç ³íøèõ 
îñ³á, ÿêùî ³íøå íå ïåðåäáà÷åíî çàêîíîì;

— àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 3, ñòàòò³ 26 ñòîñîâíî íàä³-
ëåííÿ îðãàí³â ïðîêóðàòóðè Óêðà¿íè ïîâíîâàæåííÿìè ùîäî êîîðäèíàö³¿ 
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â ç ïèòàíü ïðîòèä³¿ êîðóïö³¿ òà çä³é-
ñíåííÿ íàãëÿäó çà âèêîíàííÿì çàêîí³â ó ñôåð³ çàïîá³ãàííÿ òà ïðîòèä³¿ 
êî ðóïö³¿;

— ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 9 ó ñèñòåìíîìó çâ’ÿçêó ç âèçíà÷åííÿì 
ïîíÿòòÿ «áëèçüê³ îñîáè», íàâåäåíèì â àáçàö³ äðóãîìó ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 1, à òàêîæ ñòàòò³ 21224 Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðó-
øåííÿ;
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— àáçàöó òðåòüîãî ÷àñòèíè òðåòüî¿ ñòàòò³ 9 ùîäî çàòâåðäæåííÿ Êàá³íå-
òîì Ì³í³ñòð³â Óêðà¿íè ïîëîæåííÿ ïðî îðãàí³çàö³þ ïðîâåäåííÿ ñïåö³àëü-
íî¿ ïåðåâ³ðêè.

Êð³ì òîãî, ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ âêàçóº íà íåêîí-
ñòèòóö³éí³ñòü Çàêîíó ¹1507 â ö³ëîìó, ââàæàþ÷è éîãî òàêèì, ùî ïîâí³ñòþ 
íå â³äïîâ³äàº ÷àñòèí³ ïåðø³é ñòàòò³ 55, ïóíêòàì 1, 3, 4, 7 ÷àñòèíè òðåòüî¿ 
ñòàòò³ 129 Êîíñòèòóö³¿ Óêðà¿íè. Íåêîíñòèòóö³éí³ñòü Âåðõîâíèé Ñóä Óêðà¿-
íè ìîòèâóº òèì, ùî â Çàêîí³ ¹1507 íå ïåðåäáà÷åíî íîðì, ÿêèìè á ïîâíîþ 
ì³ðîþ áóëî çàêð³ïëåíî êîíñòèòóö³éí³ çàñàäè ñóäî÷èíñòâà, ùî ì³ñòÿòüñÿ â 
ñòàòò³ 129 Îñíîâíîãî Çàêîíó Óêðà¿íè.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî ïîäàííÿ âèñëîâè-
ëè Ïðåçèäåíò Óêðà¿íè, Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Ïðåì’ºð-ì³í³ñòð 
Óêðà¿íè, êîì³òåòè Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü áîðîòüáè ç îðãàí³çî-
âàíîþ çëî÷èíí³ñòþ ³ êîðóïö³ºþ òà ç ïèòàíü çàêîíîäàâ÷îãî çàáåçïå÷åííÿ 
ïðàâîîõîðîííî¿ ä³ÿëüíîñò³, Ãåíåðàëüíà ïðîêóðàòóðà Óêðà¿íè, Äåðæàâíà 
ñóäîâà àäì³í³ñòðàö³ÿ Óêðà¿íè, Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè, 
Ì³í³ñòð þñòèö³¿ Óêðà¿íè, Ñëóæáà áåçïåêè Óêðà¿íè, Óïîâíîâàæåíèé Âåð-
õîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè, ôàõ³âö³ Íàö³îíàëüíî¿ àêàäåì³¿ ïðîêó-
ðàòóðè Óêðà¿íè, Íàö³îíàëüíî¿ àêàäåì³¿ Ñëóæáè áåçïåêè Óêðà¿íè, Àêàäåì³¿ 
ñóää³â Óêðà¿íè, Îäåñüêî¿ íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è ïèòàííÿ, ïîðóøåí³ â êîí-
ñòèòóö³éíîìó ïîäàíí³, âèõîäèòü ç òîãî, ùî Óêðà¿íà º äåìîêðàòè÷íîþ, 
ïðàâîâîþ äåðæàâîþ, â ÿê³é âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà; 
äåðæàâà â³äïîâ³äàº ïåðåä ëþäèíîþ çà ñâîþ ä³ÿëüí³ñòü; óòâåðäæåííÿ ³ çà-
áåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè º ãîëîâíèì îáîâ’ÿçêîì äåðæàâè; îðãàíè 
çàêîíîäàâ÷î¿, âèêîíàâ÷î¿ òà ñóäîâî¿ âëàäè çä³éñíþþòü ñâî¿ ïîâíîâàæåííÿ 
ó âñòàíîâëåíèõ Êîíñòèòóö³ºþ Óêðà¿íè ìåæàõ ³ â³äïîâ³äíî äî çàêîí³â Óêðà-
¿íè (ñòàòòÿ 1, ÷àñòèíà äðóãà ñòàòò³ 3, ÷àñòèíà äðóãà ñòàòò³ 6, ÷àñòèíà ïåðøà 
ñòàòò³ 8 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Êîíñòèòóö³ÿ Óêðà¿íè ìàº íàéâèùó þðèäè÷íó ñèëó, ¿¿ íîðìè º íîðìà-
ìè ïðÿìî¿ ä³¿; çàêîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè ïðèéìàþòüñÿ íà 
îñíîâ³ Êîíñòèòóö³¿ Óêðà¿íè ³ ïîâèíí³ â³äïîâ³äàòè ¿é; ä³ÿííÿ, ÿê³ º çëî÷è-
íàìè, àäì³í³ñòðàòèâíèìè àáî äèñöèïë³íàðíèìè ïðàâîïîðóøåííÿìè, òà 
â³äïîâ³äàëüí³ñòü çà íèõ âèçíà÷àþòüñÿ âèêëþ÷íî çàêîíàìè Óêðà¿íè (÷àñ-
òèíè äðóãà, òðåòÿ ñòàòò³ 8, ïóíêò 22 ÷àñòèíè ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ 
Óêðà¿íè).

Çã³äíî ç ÷àñòèíàìè äðóãîþ, òðåòüîþ ñòàòò³ 22, ÷àñòèíîþ ïåðøîþ ñòàò-
ò³ 64 Îñíîâíîãî Çàêîíó Óêðà¿íè êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè ãàðàíòó-
þòüñÿ ³ íå ìîæóòü áóòè ñêàñîâàí³; ïðè ïðèéíÿòò³ íîâèõ çàêîí³â àáî âíå-
ñåíí³ çì³í äî ÷èííèõ çàêîí³â íå äîïóñêàºòüñÿ çâóæåííÿ çì³ñòó òà îáñÿãó 
³ñíóþ÷èõ ïðàâ ³ ñâîáîä; êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿ-
íèíà íå ìîæóòü áóòè îáìåæåí³, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ Êîíñòèòó-
ö³ºþ Óêðà¿íè. Íà íåîáõ³äí³ñòü äîòðèìóâàòèñü öèõ êîíñòèòóö³éíèõ ïîëî-
æåíü Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çâåðíóâ óâàãó â Ð³øåíí³ â³ä 22 âåðåñíÿ 
2005 ðîêó ¹5-ðï/2005 ó ñïðàâ³ ïðî ïîñò³éíå êîðèñòóâàííÿ çåìåëüíèìè 
ä³ëÿíêàìè. 
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Íàâåäåí³ êîíñòèòóö³éí³ çàñàäè âðàõîâóþòüñÿ Êîíñòèòóö³éíèì Ñóäîì 
Óêðà¿íè ó ïðîöåñ³ ïåðåâ³ðêè íà êîíñòèòóö³éí³ñòü îñïîðþâàíèõ ïîëîæåíü 
àíòèêîðóïö³éíèõ çàêîí³â.

3.1. Ó ïóíêò³ 1 ðîçä³ëó V²²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó ¹1506, 
ñòàòò³ 28 Çàêîíó ¹1507 òà ðîçä³ë³ ²² Çàêîíó ¹1508 ïåðåäáà÷åíî, ùî ö³ çà-
êîíè íàáèðàþòü ÷èííîñò³ ç äíÿ ¿õ îïóáë³êóâàííÿ ³ ââîäÿòüñÿ â ä³þ ç 1 ñ³÷-
íÿ 2010 ðîêó. Çàêîíàìè Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â 
Óêðà¿íè ùîäî çàïîá³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿» â³ä 23 ãðóäíÿ 2009 ðîêó
¹1787-VI (äàë³ — Çàêîí ¹1787), â³ä 10 áåðåçíÿ 2010 ðîêó ¹1962-VI 
(äàë³ — Çàêîí ¹1962) â³äòåðì³íîâàíî ââåäåííÿ â ä³þ îñïîðþâàíèõ çàêîí³â 
ñïî÷àòêó äî 1 êâ³òíÿ 2010 ðîêó, à ïîò³ì — äî 1 ñ³÷íÿ 2011 ðîêó.

Íà äóìêó ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ, ïîëîæåííÿ ùîäî 
íàáðàííÿ çàêîíàìè ÷èííîñò³ ç äíÿ ¿õ îïóáë³êóâàííÿ ³ ââåäåííÿ â ä³þ ç 
1 ñ³÷íÿ 2010 ðîêó º íåêîíñòèòóö³éíèìè, îñê³ëüêè Âåðõîâíà Ðàäà Óêðà¿íè 
«âêëþ÷èëà ó ïðîöåñ íàáóòòÿ ÷èííîñò³» öèìè çàêîíàìè âñóïåðå÷ Êîíñòèòó-
ö³¿ Óêðà¿íè «òàêèé åëåìåíò, ÿê ââåäåííÿ ¿õ ó ä³þ». Íå ïåðåäáà÷åíèé Îñíîâ-
íèì Çàêîíîì Óêðà¿íè ìåõàí³çì íàáðàííÿ çàêîíîì ÷èííîñò³, ÿê çàçíà÷àº 
Âåðõîâíèé Ñóä Óêðà¿íè, «ìîæå ïðèçâåñòè äî ïîðóøåííÿ ãàðàíòîâàíèõ 
êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà», ïðî ÿê³ éäåòüñÿ ó 
÷àñòèí³ òðåò³é ñòàòò³ 57 Êîíñòèòóö³¿ Óêðà¿íè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ïðè âèð³øåíí³ öüîãî ïèòàííÿ âèõîäèòü 
ç òîãî, ùî ñòàä³¿ çàêîíîäàâ÷îãî ïðîöåñó, ÿêèé, çîêðåìà, âêëþ÷àº ïîðÿ-
äîê âíåñåííÿ òà ðîçãëÿäó çàêîíîïðîåêò³â, ïðèéíÿòòÿ çàêîí³â òà íàáðàííÿ 
íèìè ÷èííîñò³, âèçíà÷åí³ íà êîíñòèòóö³éíîìó ð³âí³.

Óìîâè íàáðàííÿ ÷èííîñò³ çàêîíàìè çàêð³ïëåíî ÷àñòèíîþ ï’ÿòîþ ñòàò-
ò³ 94 Êîíñòèòóö³¿ Óêðà¿íè, çà ÿêîþ çàêîí íàáèðàº ÷èííîñò³ ÷åðåç äåñÿòü 
äí³â ç äíÿ éîãî îô³ö³éíîãî îïðèëþäíåííÿ, ÿêùî ³íøå íå ïåðåäáà÷åíî 
ñàìèì çàêîíîì, àëå íå ðàí³øå äíÿ éîãî îïóáë³êóâàííÿ. Ãîëîâíîþ ìåòîþ 
ö³º¿ êîíñòèòóö³éíî¿ íîðìè º íåäîïóùåííÿ íàáðàííÿ çàêîíîì ÷èííîñò³ äî 
ìîìåíòó éîãî îô³ö³éíîãî îïðèëþäíåííÿ, ÷èì çàáåçïå÷óºòüñÿ ðåàë³çàö³ÿ 
êîíñòèòóö³éíèõ ïîëîæåíü, â³äïîâ³äíî äî ÿêèõ çàêîíè íå ìàþòü çâîðîòíî¿ 
ä³¿ â ÷àñ³, êð³ì âèïàäê³â, êîëè âîíè ïîì’ÿêøóþòü àáî ñêàñîâóþòü â³äïî-
â³äàëüí³ñòü îñ³á; í³õòî íå ìîæå â³äïîâ³äàòè çà ä³ÿííÿ, ÿê³ íà ÷àñ ¿õ â÷èíåí-
íÿ íå âèçíàâàëèñÿ çàêîíîì ÿê ïðàâîïîðóøåííÿ (ñòàòòÿ 58 Êîíñòèòóö³¿ 
Óêðà¿íè). 

Çã³äíî ç ÷àñòèíàìè äðóãîþ, òðåòüîþ ñòàòò³ 57 Îñíîâíîãî Çàêîíó Óêðà-
¿íè çàêîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè, ùî âèçíà÷àþòü ïðàâà ³ 
îáîâ’ÿçêè ãðîìàäÿí, ìàþòü áóòè äîâåäåí³ äî â³äîìà íàñåëåííÿ ó ïîðÿäêó, 
âñòàíîâëåíîìó çàêîíîì. Çàêîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè, ùî âè-
çíà÷àþòü ïðàâà ³ îáîâ’ÿçêè ãðîìàäÿí, íå äîâåäåí³ äî â³äîìà íàñåëåííÿ ó 
ïîðÿäêó, âñòàíîâëåíîìó çàêîíîì, º íå÷èííèìè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íåîäíîðàçîâî çâåðòàâ óâàãó íà çàáåçïå-
÷åííÿ äîòðèìàííÿ ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè, ÿê³ óíîðìîâóþòü çàêî-
íîäàâ÷èé ïðîöåñ, ³ íàãîëîøóâàâ, ùî «îô³ö³éíå îïðèëþäíåííÿ, îïóáë³êó-
âàííÿ çàêîíó º êîíñòèòóö³éíî âñòàíîâëåíîþ ïðîöåäóðîþ, íåîáõ³äíîþ äëÿ 
íàáðàííÿ íèì ÷èííîñò³» (àáçàö ñüîìèé ï³äïóíêòó 4.1 ïóíêòó 4 Ð³øåííÿ 
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 7 ëèïíÿ 2009 ðîêó ¹17-ðï/2009).
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Ó öüîìó êîíòåêñò³ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî ïîëîæåí-
íÿ ÷àñòèíè ï’ÿòî¿ ñòàòò³ 94 Êîíñòèòóö³¿ Óêðà¿íè íàäàþòü ïðàâî Âåðõîâí³é 
Ðàä³ Óêðà¿íè âñòàíîâëþâàòè ñòðîê íàáðàííÿ çàêîíàìè ÷èííîñò³ íå ò³ëüêè 
÷åðåç 10 äí³â ï³ñëÿ ¿õ îô³ö³éíîãî îïóáë³êóâàííÿ, à é ç ìîìåíòó, âèçíà÷å-
íîãî ñàìèì çàêîíîì, çîêðåìà ç äàòè ââåäåííÿ çàêîíó â ä³þ. Òîáòî çàêîíè 
÷è îêðåì³ ¿õ ïîëîæåííÿ ìîæóòü ââîäèòèñÿ â ä³þ ï³ñëÿ äíÿ íàáðàííÿ íèìè 
÷èííîñò³.

Ñèñòåìíèé àíàë³ç ö³º¿ ñòàòò³ ó âçàºìîçâ’ÿçêó ç ³íøèìè íîðìàìè Êîí-
ñòèòóö³¿ Óêðà¿íè ñâ³ä÷èòü, ùî ââåäåííÿ çàêîíó â ä³þ íå ç ìîìåíòó íàáðàí-
íÿ íèì ÷èííîñò³, à ç ìîìåíòó îêðåìî âèçíà÷åíîãî â íüîìó ñòðîêó, ç ÿêî-
ãî â³í çàñòîñîâóºòüñÿ, ïåðåäáà÷åíî â ðîçä³ë³ XV «Ïåðåõ³äí³ ïîëîæåííÿ» 
Êîíñòèòóö³¿ Óêðà¿íè. Òàê, ó ïóíêò³ 11 öüîãî ðîçä³ëó âèçíà÷åíî, ùî ÷àñ-
òèíà ïåðøà ñòàòò³ 99 Êîíñòèòóö³¿ Óêðà¿íè ââîäèòüñÿ â ä³þ ï³ñëÿ ââåäåííÿ 
íàö³îíàëüíî¿ ãðîøîâî¿ îäèíèö³ — ãðèâí³, à ó ïóíêò³ 9 — ùî ïðîêóðàòóðà 
ïðîäîâæóº âèêîíóâàòè ôóíêö³þ íàãëÿäó çà äîäåðæàííÿì ³ çàñòîñóâàííÿì 
çàêîí³â òà ôóíêö³þ ïîïåðåäíüîãî ñë³äñòâà äî ââåäåííÿ â ä³þ â³äïîâ³äíèõ 
çàêîí³â. 

Òàêèì ÷èíîì, Îñíîâíèì Çàêîíîì Óêðà¿íè ïåðåäáà÷åíî ïîðÿäîê ³ ñòðî-
êè íàáðàííÿ çàêîíîì ÷èííîñò³, à òàêîæ ââåäåííÿ â ä³þ îêðåìèõ éîãî ïîëî-
æåíü. Âèõîäÿ÷è ç öüîãî çàêîíîäàâåöü, âðàõîâóþ÷è ð³çí³ îáñòàâèíè, ìîæå 
âñòàíîâèòè ³íøó äàòó ââåäåííÿ çàêîíó â ä³þ.

Îòæå, ðîçìåæóâàííÿ â îñïîðþâàíèõ çàêîíàõ ìîìåíòó ââåäåííÿ ¿õ â ä³þ 
³ íàáðàííÿ íèìè ÷èííîñò³ íå ñóïåðå÷èòü ïîëîæåííÿì ñòàòò³ 57, ÷àñòèíè 
ï’ÿòî¿ ñòàòò³ 94 Êîíñòèòóö³¿ Óêðà¿íè ³ íå ìîæå òëóìà÷èòèñÿ ÿê ïîðóøåííÿ 
âñòàíîâëåíî¿ Êîíñòèòóö³ºþ Óêðà¿íè ïðîöåäóðè íàáðàííÿ öèìè çàêîíàìè 
÷èííîñò³. Òîìó ïîëîæåííÿ ïóíêòó 1 ðîçä³ëó V²²² «Ïðèê³íöåâ³ ïîëîæåííÿ» 
Çàêîíó ¹1506, ñòàòò³ 28 Çàêîíó ¹1507 òà ðîçä³ëó ²² Çàêîíó ¹1508 ³ç çì³-
íàìè, âíåñåíèìè Çàêîíîì ¹1787, Çàêîíîì ¹1962, â³äïîâ³äàþòü Êîíñòè-
òóö³¿ Óêðà¿íè.

3.2. Çã³äíî ç ïóíêòîì 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 4 Çàêîíó ¹1506 êîðóï-
ö³éíèì ïðàâîïîðóøåííÿì ââàæàºòüñÿ çàéíÿòòÿ ³íøîþ îïëà÷óâàíîþ àáî 
ï³äïðèºìíèöüêîþ ä³ÿëüí³ñòþ (êð³ì âèêëàäàöüêî¿, íàóêîâî¿ òà òâîð÷î¿ ä³-
ÿëüíîñò³, ìåäè÷íî¿ ïðàêòèêè, ³íñòðóêòîðñüêî¿ òà ñóää³âñüêî¿ ïðàêòèêè 
³ç ñïîðòó, ùî çä³éñíþºòüñÿ â ïîçàðîáî÷èé ÷àñ) îñîáàìè, çàçíà÷åíèìè ó 
ïóíêòàõ 1, 2, 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 2 öüîãî çàêîíó. Äî íèõ íàëåæàòü îñî-
áè, óïîâíîâàæåí³ íà âèêîíàííÿ ôóíêö³é äåðæàâè àáî îðãàí³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ òà ïðèð³âíÿí³ äî íèõ, à òàêîæ ò³, ÿê³ îá³éìàþòü ïîñàäè, 
ïîâ’ÿçàí³ ç âèêîíàííÿì îðãàí³çàö³éíî-ðîçïîðÿä÷èõ ÷è àäì³í³ñòðàòèâíî-
ãîñïîäàðñüêèõ îáîâ’ÿçê³â, ô³çè÷í³ îñîáè — ï³äïðèºìö³. Êð³ì òîãî, ñòàò-
òåþ 21224 Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ âñòàíîâ-
ëþºòüñÿ â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ îáìåæåíü ùîäî çàéíÿòòÿ ï³äïðè-
ºìíèöüêîþ ä³ÿëüí³ñòþ òà âèìîã ùîäî ñóì³ñíèöòâà.

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ââàæàº, ùî íàðîäí³ äåïóòàòè 
Óêðà¿íè òà ñóää³ íà â³äì³íó â³ä ³íøèõ ïîñàäîâèõ îñ³á ìàþòü ïðàâî ïîºäíó-
âàòè ñâîþ îñíîâíó ä³ÿëüí³ñòü ³ç ìîæëèâ³ñòþ âèêëàäàòè â îñâ³òí³õ óñòàíî-
âàõ ÷è çä³éñíþâàòè íàóêîâó òà òâîð÷ó ä³ÿëüí³ñòü, ó òîìó ÷èñë³ â ðîáî÷èé 
÷àñ.
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3.2.1. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, âèð³øóþ÷è öå ïèòàííÿ, âèõîäèòü 
³ç çì³ñòó ïîëîæåíü ÷àñòèíè äðóãî¿ ñòàòò³ 127 Êîíñòèòóö³¿ Óêðà¿íè, çà ÿêèìè 
ïðîôåñ³éí³ ñóää³ íå ìîæóòü íàëåæàòè äî ïîë³òè÷íèõ ïàðò³é òà ïðîôñï³ëîê, 
áðàòè ó÷àñòü ó áóäü-ÿê³é ïîë³òè÷í³é ä³ÿëüíîñò³, ìàòè ïðåäñòàâíèöüêèé 
ìàíäàò, îá³éìàòè áóäü-ÿê³ ³íø³ îïëà÷óâàí³ ïîñàäè, âèêîíóâàòè ³íøó îïëà-
÷óâàíó ðîáîòó, êð³ì íàóêîâî¿, âèêëàäàöüêî¿ òà òâîð÷î¿. Öå êîíñòèòóö³éíå 
ïîëîæåííÿ âðàõîâóâàëîñÿ ïðè ïðèéíÿòò³ â³äïîâ³äíèõ çàêîí³â. Çîêðåìà, 
â ÷èííîìó Çàêîí³ Óêðà¿íè «Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â» â³ä 7 ëèïíÿ 
2010 ðîêó ¹2453-VI, ïðèéíÿòîìó ï³çí³øå í³æ Çàêîí ¹1506, íå ì³ñòèòüñÿ 
æîäíèõ îáìåæåíü ùîäî çàéíÿòòÿ ñóääÿìè âèêëàäàöüêîþ, íàóêîâîþ ³ òâîð-
÷îþ ä³ÿëüí³ñòþ (÷àñòèíà äðóãà ñòàòò³ 53).

Îñê³ëüêè ïèòàííÿ ìåæ ä³ÿëüíîñò³ ñóää³â ó âèêëàäàöüê³é, íàóêîâ³é ³ 
òâîð÷³é ñôåðàõ ïîâíîþ ì³ðîþ óíîðìîâàíî Êîíñòèòóö³ºþ Óêðà¿íè, çà-
êîíîì íå ìîæóòü âñòàíîâëþâàòèñÿ áóäü-ÿê³ îáìåæåííÿ ïðàâà íà öþ ä³-
ÿëüí³ñòü, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè (ñòàòòÿ 64 
Îñíîâíîãî Çàêîíó Óêðà¿íè).

Íà êîíñòèòóö³éíîìó ð³âí³ ³íàêøå óíîðìîâàíî ïèòàííÿ ùîäî ñóì³-
ùåííÿ ñëóæáîâî¿ ä³ÿëüíîñò³ ç ³íøîþ ðîáîòîþ ÷ëåí³â Êàá³íåòó Ì³í³ñòð³â 
Óêðà¿íè, êåð³âíèê³â öåíòðàëüíèõ òà ì³ñöåâèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, 
ÿê³ ìàþòü ïðàâî çàéìàòèñÿ âèêëàäàöüêîþ, íàóêîâîþ òà òâîð÷îþ ðîáîòîþ 
ó ïîçàðîáî÷èé ÷àñ (÷àñòèíà ïåðøà ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè). Âèõî-
äÿ÷è ç öüîãî ïîëîæåííÿ ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 4 Çàêîíó ¹1506 
ñòîñîâíî íàâåäåíîãî êîëà îñ³á º òàêèìè, ùî â³äïîâ³äàþòü Êîíñòèòóö³¿ 
Óêðà¿íè, ³ îö³íþþòüñÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ÿê âèíÿòîê ³ç çà-
ãàëüíîãî ïðàâèëà.

3.2.2. Ó ïðîöåñ³ ðîçãëÿäó ñïðàâè âèÿâëåíî òàêîæ îçíàêè íåâ³äïîâ³äíîñ-
ò³ Êîíñòèòóö³¿ Óêðà¿íè îêðåìèõ ïîëîæåíü ùîäî çàáîðîíè ³íøèì îñîáàì, 
çàçíà÷åíèì ó ïóíêòàõ 1, 2, 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 2 Çàêîíó ¹1506, çî-
êðåìà ³ íàðîäíèì äåïóòàòàì Óêðà¿íè, çàéìàòèñÿ âèêëàäàöüêîþ, íàóêîâîþ 
òà òâîð÷îþ ä³ÿëüí³ñòþ, ìåäè÷íîþ ïðàêòèêîþ, ³íñòðóêòîðñüêîþ òà ñóää³â-
ñüêîþ ïðàêòèêîþ ³ç ñïîðòó, ùî çä³éñíþºòüñÿ ó ðîáî÷èé ÷àñ, êð³ì ïîëî-
æåíü, ùîäî ÿêèõ â³äêðèòî ïðîâàäæåííÿ ó ñïðàâ³. Òîìó íà ï³äñòàâ³ ÷àñòèíè 
òðåòüî¿ ñòàòò³ 61 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº çà íåîáõ³äíå ïåðåâ³ðèòè íà êîíñòèòóö³é-
í³ñòü íå ëèøå çàáîðîíó ïåâíî¿ ä³ÿëüíîñò³ â ðîáî÷èé ÷àñ ñóääÿì, à é ³íøèì 
îñîáàì, âêàçàíèì ó íàâåäåí³é íîðì³ Çàêîíó ¹1506.

Âèð³øóþ÷è öå ïèòàííÿ, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü ç àíà-
ë³çó íîðì Êîíñòèòóö³¿ Óêðà¿íè, âèçíàííÿ ³ ä³¿ â Óêðà¿í³ ïðèíöèïó âåðõî-
âåíñòâà ïðàâà, à òàêîæ ì³æíàðîäíî-ïðàâîâèõ íîðì ³ ð³øåíü ì³æíàðîäíèõ 
ñóäîâèõ óñòàíîâ, ÿê³ º îáîâ’ÿçêîâèìè äëÿ äåðæàâè. Ïðè öüîìó íåîáõ³äíî 
âðàõîâóâàòè, íàñàìïåðåä, ùî òåðì³í «êîðóïö³ÿ» îçíà÷àº «âèêîðèñòàííÿ 
îñîáîþ íàäàíèõ ¿é ñëóæáîâèõ ïîâíîâàæåíü òà ïîâ’ÿçàíèõ ç öèì ìîæëè-
âîñòåé ç ìåòîþ îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè àáî ïðèéíÿòòÿ îá³öÿí-
êè/ïðîïîçèö³¿ òàêî¿ âèãîäè äëÿ ñåáå ÷è ³íøèõ îñ³á» (àáçàö ï’ÿòèé ÷àñòèíè 
ïåðøî¿ ñòàòò³ 1 Çàêîíó ¹1506). 

Çàéíÿòòÿ îñîáàìè, âêàçàíèìè ó ïóíêòàõ 1, 2, 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 2 
Çàêîíó ¹1506, â òîìó ÷èñë³ ³ íàðîäíèìè äåïóòàòàìè Óêðà¿íè, âèêëàäàöü-
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êîþ, íàóêîâîþ òà òâîð÷îþ ä³ÿëüí³ñòþ, ìåäè÷íîþ ïðàêòèêîþ, ³íñòðóêòîð-
ñüêîþ òà ñóää³âñüêîþ ïðàêòèêîþ ³ç ñïîðòó êâàë³ô³êóºòüñÿ ÿê «êîðóïö³éíå 
ïðàâîïîðóøåííÿ» ó ðàç³, ÿêùî öÿ ä³ÿëüí³ñòü çä³éñíþºòüñÿ öèìè îñîáàìè 
ó ðîáî÷èé ÷àñ.

Îäíàê Êîíñòèòóö³ºþ Óêðà¿íè ãðîìàäÿíàì ãàðàíòóºòüñÿ ñâîáîäà ë³òåðà-
òóðíî¿, õóäîæíüî¿, íàóêîâî¿ ³ òåõí³÷íî¿ òâîð÷îñò³ (÷àñòèíà ïåðøà ñòàòò³ 54). 
Â³äïîâ³äíî äî ÷àñòèíè ïåðøî¿ ñòàòò³ 41 Îñíîâíîãî Çàêîíó Óêðà¿íè êîæåí 
ìàº ïðàâî ðîçïîðÿäæàòèñÿ ðåçóëüòàòàìè ñâîº¿ ³íòåëåêòóàëüíî¿, òâîð÷î¿ ä³-
ÿëüíîñò³. Ö³ êîíñòèòóö³éí³ ãàðàíò³¿ ðîçâèíóò³ ó â³äïîâ³äíèõ çàêîíàõ.

Çã³äíî ç ïîëîæåííÿìè ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ïðîôåñ³éíèõ òâîð-
÷èõ ïðàö³âíèê³â òà òâîð÷³ ñï³ëêè», ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî îñâ³òó», 
ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî íàóêîâó ³ íàóêîâî-òåõí³÷íó ä³ÿëüí³ñòü» òâîð-
÷à ä³ÿëüí³ñòü ëþäèíè ïðèçâîäèòü äî ñòâîðåííÿ ÿê³ñíî íîâèõ äóõîâíèõ àáî 
ìàòåð³àëüíèõ ö³ííîñòåé, ÿêèõ ïîòðåáóº ñóñï³ëüñòâî. Íàóêîâà ³ âèêëàäàöü-
êà ä³ÿëüí³ñòü º âèäàìè ³íòåëåêòóàëüíî¿ ³ òâîð÷î¿ ä³ÿëüíîñò³, ùî ñïðÿìîâàíà 
íà îäåðæàííÿ, ïîøèðåííÿ, âèêîðèñòàííÿ íîâèõ çíàíü, ôàõîâèõ íàâè÷îê, 
¿õ ïðàêòè÷íå çàñòîñóâàííÿ.

Â³äïîâ³äíî äî ÷àñòèíè ïåðøî¿ ñòàòò³ 3 Êîíñòèòóö³¿ Óêðà¿íè ëþäèíà âè-
çíàºòüñÿ â Óêðà¿í³ íàéâèùîþ ñîö³àëüíîþ ö³íí³ñòþ. Â ÷àñòèí³ äðóã³é ö³º¿ 
ñòàòò³ âêàçóºòüñÿ, ùî äåðæàâà â³äïîâ³äàº ïåðåä ëþäèíîþ çà ñâîþ ä³ÿëü-
í³ñòü, çì³ñò ³ ñïðÿìîâàí³ñòü ÿêî¿ âèçíà÷àþòüñÿ ïðàâàìè ³ ñâîáîäàìè ëþ-
äèíè òà ¿õ ãàðàíò³ÿìè.

Îñê³ëüêè çà ÷àñòèíîþ ïåðøîþ ñòàòò³ 9 Êîíñòèòóö³¿ Óêðà¿íè ÷èíí³ ì³æ-
íàðîäí³ äîãîâîðè, çãîäà íà îáîâ’ÿçêîâ³ñòü ÿêèõ íàäàíà Âåðõîâíîþ Ðàäîþ 
Óêðà¿íè, º ÷àñòèíîþ íàö³îíàëüíîãî çàêîíîäàâñòâà Óêðà¿íè, Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè çâåðòàº óâàãó íà òå, ùî ó ðàòèô³êîâàíèõ Óêðà¿íîþ 
Öèâ³ëüí³é êîíâåíö³¿ ïðî áîðîòüáó ç êîðóïö³ºþ 1999 ðîêó, Êðèì³íàëüí³é 
êîíâåíö³¿ ïðî áîðîòüáó ç êîðóïö³ºþ 1999 ðîêó, Êîíâåíö³¿ Îðãàí³çàö³¿ 
Îá’ºäíàíèõ Íàö³é ïðîòè êîðóïö³¿ 2003 ðîêó êîðóïö³éíà ä³ÿëüí³ñòü áåç-
ïîñåðåäíüî ïîâ’ÿçóºòüñÿ ç êîðèñëèâèìè ä³ÿìè (áåçä³ÿëüí³ñòþ) ïîñàäîâî¿ 
îñîáè ïðè âèêîíàíí³ ïîêëàäåíèõ íà íå¿ ñëóæáîâèõ îáîâ’ÿçê³â. Çàçíà÷å-
íå ìîæå ïðèð³âíþâàòèñÿ äî äàâàííÿ ÷è îòðèìàííÿ õàáàðà, çëîâæèâàííÿ 
ñëóæáîâèì ñòàíîâèùåì ÷è âïëèâîì, ñïðèÿííÿ â³äìèâàííþ îòðèìàíèõ 
â³ä êîðóïö³éíèõ çëî÷èí³â äîõîä³â, ¿õ ïðèõîâóâàííÿ, ðîçêðàäàííÿ ÷è íåö³-
ëüîâîãî âèêîðèñòàííÿ ìàéíà, ïåðåøêîäæàííÿ çä³éñíåííþ ïðàâîñóääÿ, à 
òàêîæ íåçàêîííîãî çáàãà÷åííÿ ÿê çíà÷íîãî çá³ëüøåííÿ äîõîä³â, ÿêå ïåðå-
âèùóº çàêîíí³ äîõîäè îñîáè ³ ÿêå âîíà íå ìîæå ðàö³îíàëüíî îá´ðóíòóâàòè, 
òîùî.

Íàâåäåí³ ïîëîæåííÿ óíåìîæëèâëþþòü âèçíàííÿ çàêîíîäàâöåì êîðóï-
ö³éíèìè ä³ÿìè çä³éñíåííÿ ñóòî íàóêîâî¿ ÷è âèêëàäàöüêî¿ ä³ÿëüíîñò³, ÿêùî 
âîíà º äæåðåëîì çàêîííîãî òà ðàö³îíàëüíî îá´ðóíòîâóâàíîãî çà ðîçì³ðîì 
äîõîäó, í³ÿê íå ïîâ’ÿçàíà ç êîðèñëèâèìè ä³ÿìè (áåçä³ÿëüí³ñòþ) îñîáè ïðè 
áåçïîñåðåäíüîìó âèêîíàíí³ ïîêëàäåíèõ íà íå¿ ñëóæáîâèõ îáîâ’ÿçê³â.

Âñ³ ö³ îñîáëèâîñò³ ³íòåëåêòóàëüíî¿ ñôåðè ä³ÿëüíîñò³ ëþäèíè âðàõîâóº 
÷èííèé Çàêîí Óêðà¿íè «Ïðî áîðîòüáó ç êîðóïö³ºþ», ÿêèé íå âñòàíîâëþº 
àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ äëÿ îñ³á, óïîâíîâàæåíèõ íà âèêîíàííÿ 
ôóíêö³é äåðæàâè, çà çàéíÿòòÿ âèêëàäàöüêîþ, íàóêîâîþ, òâîð÷îþ ä³ÿëü-
í³ñòþ ó ðîáî÷èé ÷àñ.
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Çã³äíî ç ÷àñòèíîþ òðåòüîþ ñòàòò³ 22 Êîíñòèòóö³¿ Óêðà¿íè ïðè ïðè-
éíÿòò³ íîâèõ çàêîí³â íå äîïóñêàºòüñÿ çâóæåííÿ çì³ñòó òà îáñÿãó ³ñíóþ÷èõ 
ïðàâ ³ ñâîáîä. Îñïîðþâàí³ ïîëîæåííÿ ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 4 
Çàêîíó ¹1506 çàáîðîíÿþòü îñîáàì, çàçíà÷åíèì ó ïóíêòàõ 1, 2, 3 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 2 öüîãî çàêîíó, çàéìàòèñÿ ä³ÿëüí³ñòþ, ÿêà áóëà ¿ì äîçâîëå-
íà äî ïðèéíÿòòÿ Çàêîíó ¹1506, ùî ñóïåðå÷èòü íàçâàí³é êîíñòèòóö³éí³é 
íîðì³.

Ç ìåòîþ åôåêòèâíîãî âèêîðèñòàííÿ ðîáî÷îãî ÷àñó äåðæàâíèìè ïîñàäî-
âèìè îñîáàìè çàêîíîäàâöåì ìîæóòü áóòè ïåðåäáà÷åí³ äîäàòêîâ³ äîçâ³ëüí³ 
ìåõàí³çìè (ðåãóëÿòîðè), ÿê³ óíîðìîâóþòü ¿õ ó÷àñòü ó íàóêîâ³é ³ âèêëàäàöü-
ê³é ä³ÿëüíîñò³ íå çà îñíîâíèì ì³ñöåì ðîáîòè, àëå íå øëÿõîì âèçíàííÿ öèõ 
ä³é êîðóïö³éíèìè ³ âñòàíîâëåííÿ àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ ëèøå 
çà ñàì ôàêò çä³éñíåííÿ ¿¿ íå â ïîçàðîáî÷èé ÷àñ. Ñë³ä âèõîäèòè ç òîãî, ùî 
áóäü-ÿêå îáìåæåííÿ ïðàâ ëþäèíè ³ ãðîìàäÿíèíà ïîâèííå áóòè íå ò³ëüêè 
þðèäè÷íî îá´ðóíòîâàíèì, à é ñîö³àëüíî âèïðàâäàíèì ³ àäåêâàòíèì.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ââàæàº, ùî âèçíàííÿ «êîðóïö³éíèì ïðà-
âîïîðóøåííÿì» çàéíÿòòÿ îñîáàìè, âêàçàíèìè ó ïóíêòàõ 1, 2, 3 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 2 Çàêîíó ¹1506, âèêëàäàöüêîþ, íàóêîâîþ òà òâîð÷îþ ä³-
ÿëüí³ñòþ, ìåäè÷íîþ ïðàêòèêîþ, ³íñòðóêòîðñüêîþ òà ñóää³âñüêîþ ïðàêòè-
êîþ ³ç ñïîðòó â ìåæàõ ðîáî÷îãî ÷àñó, êð³ì îñ³á, âèçíà÷åíèõ ó ÷àñòèí³ ïåð-
ø³é ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè, íå â³äïîâ³äàº ïîëîæåííÿì ñòàòåé 3, 
22, 64, 78, 127 Êîíñòèòóö³¿ Óêðà¿íè, ³ îòæå, ïîëîæåííÿ ïóíêòó 2 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 4 Çàêîíó ¹1506 ñòîñîâíî çàñòîñóâàííÿ ñëîâîñïîëó÷åííÿ 
«ùî çä³éñíþþòüñÿ â ïîçàðîáî÷èé ÷àñ» òà ñòàòò³ 21224 Êîäåêñó Óêðà¿íè ïðî 
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ ùîäî çàñòîñóâàííÿ ñëîâîñïîëó÷åííÿ 
«ó ïîçàðîáî÷èé ÷àñ» º íåêîíñòèòóö³éíèìè.

4. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ íàãîëîøóº òàêîæ íà íå-
â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 9 Çàêî-
íó ¹1506 ó ñèñòåìíîìó çâ’ÿçêó ç âèçíà÷åííÿì ïîíÿòòÿ «áëèçüê³ îñîáè», 
íàâåäåíîãî â àáçàö³ äðóãîìó ÷àñòèíè ïåðøî¿ ñòàòò³ 1 öüîãî çàêîíó. Âåðõîâ-
íèé Ñóä Óêðà¿íè çàçíà÷àº, ùî ö³ ïîëîæåííÿ, ÿêèìè âñòàíîâëþþòüñÿ âè-
ìîãè ùîäî ïðîâåäåííÿ ñïåö³àëüíî¿ ïåðåâ³ðêè ñòîñîâíî íå ëèøå îñîáè, ÿêà 
ïðåòåíäóº íà çàéíÿòòÿ ïîñàäè, à é áëèçüêèõ ¿é îñ³á, º òàêèìè, ùî ñóïåðå-
÷àòü ïðèïèñàì ñòàòò³ 32 Êîíñòèòóö³¿ Óêðà¿íè. 

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, àíàë³çóþ÷è ö³ ïîëîæåííÿ, âáà÷àº, ùî 
ëèøå îêðåì³ ç íèõ º íåêîíñòèòóö³éíèìè.

4.1. Ñòàòòåþ 9 Çàêîíó ¹1506 ïåðåäáà÷åíî, ùî ñòîñîâíî îñ³á, ÿê³ ïðå-
òåíäóþòü íà çàéíÿòòÿ ïîñàä, ïîâ’ÿçàíèõ ç âèêîíàííÿì ôóíêö³é äåðæàâè 
àáî îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ïðîâîäèòüñÿ ñïåö³àëüíà ïåðåâ³ðêà, 
çîêðåìà, â³äîìîñòåé, ïîäàíèõ îñîáèñòî. Ñïåö³àëüí³é ïåðåâ³ðö³ ï³äëÿãàþòü 
â³äîìîñò³ ñòîñîâíî îñîáè, ÿêà ïðåòåíäóº íà ïîñàäó, ïðî ïðèòÿãíåííÿ ¿¿ äî 
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ òà â³äïîâ³äàëüíîñò³ çà êîðóïö³éí³ ïðàâîïî-
ðóøåííÿ, äîñòîâ³ðí³ñòü ³íôîðìàö³¿ ïðî äîõîäè, ¿õ äæåðåëà òà çîáîâ’ÿçàííÿ 
ô³íàíñîâîãî õàðàêòåðó, ó òîìó ÷èñë³ çà êîðäîíîì, íàÿâí³ñòü ó íå¿ êîðïî-
ðàòèâíèõ ïðàâ, à òàêîæ äàí³ ïðî ñòàí çäîðîâ’ÿ, îñâ³òó, íàóêîâèé ñòóï³íü, 
â÷åíå çâàííÿ, ï³äâèùåííÿ êâàë³ô³êàö³¿.
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Íàäàííÿ ³íôîðìàö³¿ ñòîñîâíî äîõîä³â òà çîáîâ’ÿçàíü ô³íàíñîâîãî õà-
ðàêòåðó îñîáàìè, ùî ïðåòåíäóþòü íà çàéíÿòòÿ â³äïîâ³äíèõ ïîñàä àáî çàé-
ìàþòü ¿õ, ïåðåäáà÷åíå ñòàòòåþ 13 Çàêîíó Óêðà¿íè «Ïðî äåðæàâíó ñëóæáó», 
ñòàòòåþ 13 Çàêîíó Óêðà¿íè «Ïðî ñëóæáó â îðãàíàõ ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ». Îáìåæåííÿ, ïîâ’ÿçàí³ ç íåîáõ³äí³ñòþ ô³íàíñîâîãî êîíòðîëþ äëÿ 
ö³º¿ êàòåãîð³¿ îñ³á, ñïðèÿþòü âèÿâëåííþ êîðóïö³éíèõ ïðàâîïîðóøåíü, 
òîìó º âàæëèâèìè ó äîáîð³ êàäð³â òà çàõèñò³ åêîíîì³êè äåðæàâè.

Âñòàíîâëåí³ çàêîíîäàâñòâîì ïðîöåäóðè, ùî çàáåçïå÷óþòü ôîðìóâàííÿ 
íàëåæíîãî êîðïóñó îñ³á, ÿê³ ïðåòåíäóþòü íà çàéíÿòòÿ ïîñàä, ïîâ’ÿçàíèõ 
³ç âèêîíàííÿì ôóíêö³é äåðæàâè àáî îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
âðàõîâóþòü êîíñòèòóö³éí³ ïîëîæåííÿ ùîäî îáîâ’ÿçê³â êîæíîãî ïåðåä ñóñ-
ï³ëüñòâîì ³ ïðàâà êîæíî¿ ëþäèíè íà â³ëüíèé ðîçâèòîê ñâîº¿ îñîáèñòîñò³, 
çàêð³ïëåí³ ó ñòàòò³ 23 Êîíñòèòóö³¿ Óêðà¿íè, ³ íå ïîðóøóþòü êîíñòèòóö³éíó 
íîðìó, ÿêà ïåðåäáà÷àº ìîæëèâ³ñòü çáèðàííÿ, çáåð³ãàííÿ, âèêîðèñòàííÿ òà 
ïîøèðåííÿ êîíô³äåíö³éíî¿ ³íôîðìàö³¿ ïðî îñîáó çà ¿¿ çãîäîþ ó âèïàäêàõ, 
âèçíà÷åíèõ çàêîíîì (÷àñòèíà äðóãà ñòàòò³ 32 Êîíñòèòóö³¿ Óêðà¿íè).

Òàêèì ÷èíîì, ïîëîæåííÿ ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 9 Çàêîíó ¹1506 
ùîäî ñïåö³àëüíî¿ ïåðåâ³ðêè áåçïîñåðåäíüî ñòîñîâíî îñ³á, ÿê³ ïðåòåíäóþòü 
íà çàéíÿòòÿ ïîñàä, ïîâ’ÿçàíèõ ç âèêîíàííÿì ôóíêö³é äåðæàâè àáî îðãàí³â 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º êîíñòè-
òóö³éíèìè).

4.2. Ó ïóíêòàõ 2, 3 ÷àñòèíè äðóãî¿ ñòàòò³ 9 Çàêîíó ¹1506 ïåðåäáà÷åíî 
ïðîâåäåííÿ ñïåö³àëüíî¿ ïåðåâ³ðêè íå ëèøå ñòîñîâíî îñîáè, ÿêà ïðåòåíäóº 
íà çàéíÿòòÿ â³äïîâ³äíî¿ ïîñàäè, à é ùîäî îñ³á, äî ÿêèõ â³äïîâ³äíî äî àáçàöó 
äðóãîãî ÷àñòèíè ïåðøî¿ ñòàòò³ 1 öüîãî çàêîíó íàëåæàòü ïîäðóææÿ, ä³òè, 
áàòüêè, ð³äí³ áðàòè ³ ñåñòðè, ä³ä, áàáà, îíóêè, óñèíîâëþâà÷³, óñèíîâëåí³, à 
òàêîæ ³íø³ îñîáè çà óìîâè ¿õ ïîñò³éíîãî ïðîæèâàííÿ ðàçîì ³ç ñóá’ºêòîì, 
âèçíà÷åíèì ó ÷àñòèí³ ïåðø³é ñòàòò³ 2 Çàêîíó ¹1506, ³ âåäåííÿ ç íèì ñï³ëü-
íîãî ãîñïîäàðñòâà.

Ïåðåâ³ðÿþ÷è íà êîíñòèòóö³éí³ñòü âêàçàí³ ïîëîæåííÿ, Êîíñòèòóö³é-
íèé Ñóä Óêðà¿íè âèõîäèòü ç òàêîãî.

Çã³äíî ç ÷àñòèíàìè ïåðøîþ, äðóãîþ, ÷åòâåðòîþ ñòàòò³ 32 Êîíñòèòó-
ö³¿ Óêðà¿íè í³õòî íå ìîæå çàçíàâàòè âòðó÷àííÿ â éîãî îñîáèñòå ³ ñ³ìåéíå 
æèòòÿ, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè; íå äîïóñêà-
ºòüñÿ çáèðàííÿ, çáåð³ãàííÿ, âèêîðèñòàííÿ òà ïîøèðåííÿ êîíô³äåíö³éíî¿ 
³íôîðìàö³¿ ïðî îñîáó áåç ¿¿ çãîäè; êîæíîìó ãàðàíòóºòüñÿ ñóäîâèé çàõèñò 
ïðàâà ñïðîñòîâóâàòè íåäîñòîâ³ðíó ³íôîðìàö³þ ïðî ñåáå ³ ÷ëåí³â ñâîº¿ ñ³ì’¿ 
òà ïðàâà âèìàãàòè âèëó÷åííÿ áóäü-ÿêî¿ ³íôîðìàö³¿, à òàêîæ ïðàâî íà â³ä-
øêîäóâàííÿ ìàòåð³àëüíî¿ ³ ìîðàëüíî¿ øêîäè, çàâäàíî¿ çáèðàííÿì, çáåð³-
ãàííÿì, âèêîðèñòàííÿì òà ïîøèðåííÿì òàêî¿ íåäîñòîâ³ðíî¿ ³íôîðìàö³¿.

Ïåðåë³ê áëèçüêèõ îñ³á íåçàëåæíî â³ä ì³ñöÿ ¿õ ïðîæèâàííÿ ³ âåäåííÿ 
ñï³ëüíîãî ãîñïîäàðñòâà, à òàêîæ ³íøèõ îñ³á çà óìîâè ¿õ ïîñò³éíîãî ïðî-
æèâàííÿ ç îñîáîþ, ÿêà ïðåòåíäóº íà çàéíÿòòÿ â³äïîâ³äíî¿ ïîñàäè, òà âå-
äåííÿ ç íåþ ñï³ëüíîãî ãîñïîäàðñòâà, âèçíà÷åíèé â àáçàö³ äðóãîìó ÷àñòèíè 
ïåðøî¿ ñòàòò³ 1 Çàêîíó ¹1506, äàº ìîæëèâ³ñòü äåðæàâíèì îðãàíàì âòðó÷à-
òèñÿ â ¿õíº îñîáèñòå òà ñ³ìåéíå æèòòÿ, áåçï³äñòàâíî îòðèìóâàòè â³äîìîñò³ 
îñîáèñòîãî õàðàêòåðó, ùî ñóïåðå÷èòü íàâåäåí³é íîðì³ Îñíîâíîãî Çàêîíó 
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Óêðà¿íè. Êð³ì òîãî, ñë³ä âðàõîâóâàòè é òå, ùî áëèçüê³ îñîáè íå ïðåòåí-
äóþòü íà çàéíÿòòÿ çàçíà÷åíèõ ïîñàä, à ëèøå îïîñåðåäêîâàíî (ðîäèííèìè 
÷è ³íøèìè çâ’ÿçêàìè) ïîâ’ÿçàí³ ç îñîáàìè, ÿê³ ïðåòåíäóþòü íà öå àáî çà-
éìàþòü âêàçàí³ ïîñàäè. Íàäàííÿ ³íôîðìàö³¿ ïðî áëèçüêèõ òà ³íøèõ îñ³á 
áåç ¿õ çãîäè îñîáîþ, ÿêà ïðåòåíäóº íà çàéíÿòòÿ â³äïîâ³äíî¿ ïîñàäè, ìîæå 
ïðèçâåñòè äî îòðèìàííÿ íåäîñòîâ³ðíèõ äàíèõ, âíàñë³äîê ÷îãî âîíà áóäå 
íåñòè â³äïîâ³äàëüí³ñòü çã³äíî ç³ ñòàòòåþ 1641 Êîäåêñó Óêðà¿íè ïðî àäì³í³-
ñòðàòèâí³ ïðàâîïîðóøåííÿ.

Ïðè âèð³øåíí³ öüîãî ïèòàííÿ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäèòü 
ç ÷àñòèíè ïåðøî¿ ñòàòò³ 64 Îñíîâíîãî Çàêîíó Óêðà¿íè, çà ÿêîþ êîíñòè-
òóö³éí³ ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà íå ìîæóòü áóòè îáìåæåí³, 
êð³ì âèïàäê³â, âñòàíîâëåíèõ Êîíñòèòóö³ºþ Óêðà¿íè.

Îòæå, ñòîñîâíî áëèçüêèõ òà ³íøèõ îñ³á, çàçíà÷åíèõ â àáçàö³ äðóãîìó 
÷àñòèíè ïåðøî¿ ñòàòò³ 1 Çàêîíó ¹1506, íå ìîæå ïðîâîäèòèñÿ ñïåö³àëüíà 
ïåðåâ³ðêà, ïåðåäáà÷åíà ïóíêòàìè 2, 3 ÷àñòèíè äðóãî¿ ñòàòò³ 9 öüîãî çàêî-
íó, îñê³ëüêè öå ñóïåðå÷èòü ïîëîæåííÿì ñòàòò³ 32, ÷àñòèíè ïåðøî¿ ñòàòò³ 64 
Êîíñòèòóö³¿ Óêðà¿íè.

5. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ñòàâèòü ïèòàííÿ ïðî âè-
çíàí íÿ íåêîíñòèòóö³éíèìè ïîëîæåíü Çàêîíó ¹1506, à ñàìå: àáçàöó òðå-
òüîãî ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 3, ñòàòò³ 26 ñòîñîâíî ïîâíîâàæåíü îðãàí³â 
ïðîêóðàòóðè Óêðà¿íè ùîäî êîîðäèíàö³¿ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãà-
í³â ç ïèòàíü ïðîòèä³¿ êîðóïö³¿ òà çä³éñíåííÿ íàãëÿäó çà âèêîíàííÿì çà-
êîí³â ó ö³é ñôåð³; àáçàöó òðåòüîãî ÷àñòèíè òðåòüî¿ ñòàòò³ 9 ùîäî çàòâåð-
äæåííÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ïîëîæåííÿ ïðî îðãàí³çàö³þ ïðîâå-
äåííÿ ñïåö³àëüíî¿ ïåðåâ³ðêè, à òàêîæ íàãîëîøóº íà íåêîíñòèòóö³éíîñò³ 
Çàêîíó ¹1507 â ö³ëîìó, ìîòèâóþ÷è òèì, ùî â íüîìó íå ïåðåäáà÷åíî íîðì, 
ÿêèìè çàêð³ïëþâàëèñÿ á êîíñòèòóö³éí³ çàñàäè ñóäî÷èíñòâà, âèçíà÷åí³ â 
ñòàòò³ 129 Îñíîâíîãî Çàêîíó Óêðà¿íè.

Â³äïîâ³äíî äî ïóíêòó 4 ÷àñòèíè äðóãî¿ ñòàòò³ 39 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ó êîíñòèòóö³éíîìó ïîäàíí³ íàâîäèòüñÿ 
ïðàâîâå îá´ðóíòóâàííÿ òâåðäæåíü ùîäî íåêîíñòèòóö³éíîñò³ ïðàâîâîãî 
àêòà ÷è îêðåìèõ éîãî ïîëîæåíü. Òàêèì ÷èíîì, ïðåäìåòîì ðîçãëÿäó Êîí-
ñòèòóö³éíîãî Ñóäó Óêðà¿íè ìîæå áóòè êîíñòèòóö³éíå ïîäàííÿ, â ÿêîìó íå 
ëèøå ñòâåðäæóºòüñÿ ïðî íåêîíñòèòóö³éí³ñòü çàêîí³â, à é âèêëàäàþòüñÿ àð-
ãóìåíòè íà ï³äòâåðäæåííÿ öüîãî (÷àñòèíà ïåðøà ñòàòò³ 71 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè»).

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ íå íàâ³â ïðàâîâîãî îá´ðóíòó-
âàííÿ íåêîíñòèòóö³éíîñò³ îñïîðþâàíèõ ïîëîæåíü.

Îòæå, â³äñóòí³ñòü òàêîãî îá´ðóíòóâàííÿ çã³äíî ç ïóíêòîì 2 ñòàòò³ 45 Çà-
êîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º ï³äñòàâîþ äëÿ â³äìîâè 
ó â³äêðèòò³ êîíñòèòóö³éíîãî ïðîâàäæåííÿ.

Âèÿâëåííÿ çàçíà÷åíèõ îáñòàâèí ï³ä ÷àñ ðîçãëÿäó ñïðàâè ó íàñòóïíèõ 
ñòàä³ÿõ çóìîâëþº ïðèïèíåííÿ ïðîâàäæåííÿ ó ö³é ÷àñòèí³ íà ïëåíàðíîìó 
çàñ³äàíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè.

Âèõîäÿ÷è ç âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíà-
ìè ïåðøîþ, äðóãîþ ñòàòò³ 152, ñòàòòåþ 153 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿ-
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ìè 39, 45, 51, 61, 63, 65, 69, 71, 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè», ïóíêòîì 1 §51 Ðåãëàìåíòó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º êîíñòèòó-
ö³éíèìè), ïîëîæåííÿ:

— ïóíêòó 1 ðîçä³ëó VIII «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó Óêðà¿íè «Ïðî 
çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI, 
ñòàòò³ 28 Çàêîíó Óêðà¿íè «Ïðî â³äïîâ³äàëüí³ñòü þðèäè÷íèõ îñ³á çà â÷è-
íåííÿ êîðóïö³éíèõ ïðàâîïîðóøåíü» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1507-VI, 
ðîçä³ëó ²² Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ 
àêò³â Óêðà¿íè ùîäî â³äïîâ³äàëüíîñò³ çà êîðóïö³éí³ ïðàâîïîðóøåííÿ» â³ä 
11 ÷åðâíÿ 2009 ðîêó ¹1508-VI ³ç çì³íàìè, âíåñåíèìè çàêîíàìè Óêðà¿íè 
«Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî çàïîá³ãàííÿ òà ïðîòè-
ä³¿ êîðóïö³¿» â³ä 23 ãðóäíÿ 2009 ðîêó ¹1787-VI òà â³ä 10 áåðåçíÿ 2010 ðîêó 
¹1962-VI;

— ïóíêòó 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 4 Çàêîíó Óêðà¿íè «Ïðî çàñàäè çàïî-
á³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI ùîäî ïðà-
âà ÷ëåí³â Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, êåð³âíèê³â öåíòðàëüíèõ òà ì³ñöåâèõ 
îðãàí³â âèêîíàâ÷î¿ âëàäè çàéìàòèñÿ âèêëàäàöüêîþ, íàóêîâîþ òà òâîð÷îþ 
ä³ÿëüí³ñòþ ëèøå ó ïîçàðîáî÷èé ÷àñ;

— ÷àñòèí ïåðøî¿, äðóãî¿ ñòàòò³ 9 Çàêîíó Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàí-
íÿ òà ïðîòèä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI ñòîñîâíî ñïå-
ö³àëüíî¿ ïåðåâ³ðêè îñ³á, ÿê³ ïðåòåíäóþòü íà çàéíÿòòÿ ïîñàä, ïîâ’ÿçàíèõ ³ç 
âèêîíàííÿì ôóíêö³é äåðæàâè àáî îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ (êð³ì 
ïîëîæåíü ïóíêò³â 2, 3 ÷àñòèíè äðóãî¿ ö³º¿ ñòàòò³ ùîäî áëèçüêèõ îñ³á).

2. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè):

— ñëîâîñïîëó÷åííÿ «ùî çä³éñíþþòüñÿ â ïîçàðîáî÷èé ÷àñ», ÿêå ì³ñ-
òèòüñÿ ó ïóíêò³ 2 ÷àñòèíè ïåðøî¿ ñòàòò³ 4 Çàêîíó Óêðà¿íè «Ïðî çàñàäè çà-
ïîá³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI, òà ñëî-
âîñïîëó÷åííÿ «ó ïîçàðîáî÷èé ÷àñ», ÿêå ì³ñòèòüñÿ ó ñòàòò³ 21224 Êîäåêñó 
Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, êð³ì éîãî ïîøèðåííÿ íà 
îñ³á, âêàçàíèõ ó ÷àñòèí³ ïåðø³é ñòàòò³ 120 Êîíñòèòóö³¿ Óêðà¿íè;

— ñëîâîñïîëó÷åííÿ «òà áëèçüêèõ ¿é îñ³á», ÿêå ì³ñòèòüñÿ ó ïóíêòàõ 2, 3 
÷àñòèíè äðóãî¿ ñòàòò³ 9 Çàêîíó Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòè-
ä³¿ êîðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI.

3. Ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ êî-
ðóïö³¿» â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI òà Êîäåêñó Óêðà¿íè ïðî àäì³í³-
ñòðàòèâí³ ïðàâîïîðóøåííÿ, âèçíàí³ íåêîíñòèòóö³éíèìè, âòðà÷àþòü ÷èí-
í³ñòü ç äíÿ óõâàëåííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ.

4. Ïðèïèíèòè êîíñòèòóö³éíå ïðîâàäæåííÿ ó ñïðàâ³ ùîäî ïåðåâ³ðêè 
íà â³äïîâ³äí³ñòü Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éí³ñòü) àáçàöó òðåòüî-
ãî ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 3, àáçàöó òðåòüîãî ÷àñòèíè òðåòüî¿ ñòàòò³ 9, 
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ñòàòò³ 26 Çàêîíó Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿» 
â³ä 11 ÷åðâíÿ 2009 ðîêó ¹1506-VI, Çàêîíó Óêðà¿íè «Ïðî â³äïîâ³äàëüí³ñòü 
þðèäè÷íèõ îñ³á çà â÷èíåííÿ êîðóïö³éíèõ ïðàâîïîðóøåíü» â³ä 11 ÷åðâíÿ 
2009 ðîêó ¹1507-VI íà ï³äñòàâ³ ïóíêòó 2 ñòàòò³ 45 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» — íåâ³äïîâ³äí³ñòü êîíñòèòóö³éíîãî ïîäàí-
íÿ âèìîãàì, ïåðåäáà÷åíèì Êîíñòèòóö³ºþ Óêðà¿íè, Çàêîíîì Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè».

5. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé çàêîíîâ Óêðàèíû

«Î ïðèíöèïàõ ïðåäóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè»,
«Îá îòâåòñòâåííîñòè þðèäè÷åñêèõ ëèö

çà ñîâåðøåíèå êîððóïöèîííûõ ïðàâîíàðóøåíèé»,
«Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû
îòíîñèòåëüíî îòâåòñòâåííîñòè çà êîððóïöèîííûå ïðàâîíàðóøåíèÿ»

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâíîãî Ñóäà Óêðàèíû
(äåëî î êîððóïöèîííûõ ïðàâîíàðóøåíèÿõ è ââåäåíèè â äåéñòâèå 

àíòèêîððóïöèîííûõ çàêîíîâ)

г.  К и е в Äåëî ¹1-27/2010
6 октября 2010 года
№21-рп/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à — äîêëàä÷èêà, Âäî-
âè÷åíêî Ñåðãåÿ Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Ãóëüòàÿ 
Ìèõàèëà Ìèðîñëàâîâè÷à, Çàïîðîæöà Ìèõàèëà Ïåòðîâè÷à, Êàìïî Âëàäè-
ìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèò-
ðèåâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, 
Ñåðãåé÷óêà Îëåãà Àíàòîëèåâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà 
Àíäðåÿ Àíäðååâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øàïòàëû Íàòàëüè Êîí-
ñòàíòèíîâíû, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ïðè ó÷àñòèè ïðåäñòàâèòåëÿ ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåä-
ñòàâëåíèå — çàìåñòèòåëÿ ðóêîâîäèòåëÿ àïïàðàòà Âåðõîâíîãî Ñóäà Óêðà-
èíû, íà÷àëüíèêà ïðàâîâîãî óïðàâëåíèÿ Õàâðîíþêà Íèêîëàÿ Èâàíîâè÷à, 
Ïîñòîÿííîãî ïðåäñòàâèòåëÿ Âåðõîâíîé Ðàäû Óêðàèíû â Êîíñòèòóöèîí-
íîì Ñóäå Óêðàèíû Ñåëèâàíîâà Àíàòîëèÿ Àëåêñàíäðîâè÷à, çàìåñòèòåëÿ 
Ìèíèñòðà þñòèöèè Óêðàèíû Ïðèòûêè Þðèÿ Äìèòðèåâè÷à, íà÷àëüíèêà 
óïðàâëåíèÿ ïðàâîâîãî îáåñïå÷åíèÿ Ãåíåðàëüíîé ïðîêóðàòóðû Óêðàèíû 
Áóðäîëÿ Åâãåíèÿ Ïàâëîâè÷à 

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè 
Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé çàêîíîâ Óêðàèíû «Î ïðèíöè-
ïàõ ïðåäóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà 
¹1506-VI (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2009 ã., ¹45, ñò.691) 
ñ ïîñëåäóþùèìè èçìåíåíèÿìè, «Îá îòâåòñòâåííîñòè þðèäè÷åñêèõ ëèö 
çà ñîâåðøåíèå êîððóïöèîííûõ ïðàâîíàðóøåíèé» îò 11 èþíÿ 2009 ãîäà 
¹1507-VI (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2009 ã., ¹45, ñò.692) 
ñ ïîñëåäóþùèìè èçìåíåíèÿìè, «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çà-
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êîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî îòâåòñòâåííîñòè çà êîððóï-
öèîííûå ïðàâîíàðóøåíèÿ» îò 11 èþíÿ 2009 ãîäà ¹1508-VI (Âåäîìîñòè 
Âåðõîâíîé Ðàäû Óêðàèíû, 2009 ã., ¹46, ñò.699) ñ ïîñëåäóþùèìè èçìåíå-
íèÿìè ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâíîãî Ñóäà Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå Âåðõîâíîãî Ñóäà Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüÿì 71, 82 Çàêîíà 
Óêðàè íû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå ñïîðà î 
êîíñòèòóöèîííîñòè ïîëîæåíèé óêàçàííûõ çàêîíîâ.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Áðûíöåâà Â.Ä., ïîÿñíåíèÿ Õàâðîíþ-
êà Í.È., Ñåëèâàíîâà À.À., Ïðèòûêè Þ.Ä., Áóðäîëÿ Å.Ï. è èçó÷èâ ìàòåðè-
àëû äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Âåðõîâíûé Ñóä Óêðàèíû îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðà-
èíû ñ õîäàòàéñòâîì ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðà-
èíû (íåêîíñòèòóöèîííûìè) ïîëîæåíèÿ çàêîíîâ Óêðàèíû «Î ïðèíöèïàõ 
ïðåäó ïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà 
¹1506-VI (äàëåå — Çàêîí ¹1506), «Îá îòâåòñòâåííîñòè þðèäè÷åñêèõ ëèö 
çà ñîâåðøåíèå êîððóïöèîííûõ ïðàâîíàðóøåíèé» îò 11 èþíÿ 2009 ãîäà 
¹1507-VI (äàëåå — Çàêîí ¹1507), «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çà-
êîíîäàòåëüíûå àêòû Óêðàèíû îá îòâåòñòâåííîñòè çà êîððóïöèîííûå ïðà-
âîíàðóøåíèÿ» îò 11 èþíÿ 2009 ãîäà ¹1508-VI (äàëåå — Çàêîí ¹1508).

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïîä÷åðêèâàåò, ÷òî 
îñïàðèâàåìûå ïîëîæåíèÿ çàêîíîâ íå ñîîòâåòñòâóþò ÷àñòè âòîðîé ñòàòüè 8, 
÷àñòè òðåòüåé ñòàòüè 22, ÷àñòè ïåðâîé ñòàòüè 32, ÷àñòè ïåðâîé ñòàòüè 42, 
÷àñòè ïåðâîé ñòàòüè 55, ÷àñòè ïåðâîé ñòàòüè 57, ÷àñòè âòîðîé ñòàòüè 78, 
ïóíêòó 1 ÷àñòè ïåðâîé ñòàòüè 92, ÷àñòè ïÿòîé ñòàòüè 94, ñòàòüå 121, ÷àñòè 
âòîðîé ñòàòüè 127, ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû.

Âåðõîâíûé Ñóä Óêðàèíû óòâåðæäàåò î íåêîíñòèòóöèîííîñòè ïóíêòà 1 
ðàçäåëà VIII «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà ¹1506, ñòàòüè 28 Çà-
êîíà ¹1507 è ðàçäåëà ²² Çàêîíà ¹1508 î âñòóïëåíèè â ñèëó çàêîíîâ ñî 
äíÿ èõ îïóáëèêîâàíèÿ è ââåäåíèÿ â äåéñòâèå ñ 1 ÿíâàðÿ 2010 ãîäà, à òàêæå 
îòäåëüíûõ ïîëîæåíèé Çàêîíà ¹1506:

— ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 4 î çàïðåòå, â ÷àñòíîñòè, ñóäüÿì, íàðîä-
íûì äåïóòàòàì Óêðàèíû çàíèìàòüñÿ äðóãîé îïëà÷èâàåìîé èëè ïðåäïðèíè-
ìàòåëüñêîé äåÿòåëüíîñòüþ (êðîìå ïðåïîäàâàòåëüñêîé, íàó÷íîé è òâîð÷å-
ñêîé äåÿòåëüíîñòè, êîòîðûå îñóùåñòâëÿþòñÿ âî âíåðàáî÷åå âðåìÿ) íåïî-
ñðåäñòâåííî èëè ÷åðåç äðóãèõ ëèö, åñëè èíîå íå ïðåäóñìîòðåíî çàêîíîì;

— àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé ñòàòüè 3, ñòàòüè 26 î íàäåëåíèè îðãà-
íîâ ïðîêóðàòóðû Óêðàèíû ïîëíîìî÷èÿìè ïî êîîðäèíàöèè äåÿòåëüíîñòè 
ïðàâîîõðàíèòåëüíûõ îðãàíîâ ïî âîïðîñàì ïðîòèâîäåéñòâèÿ êîððóïöèè è 
îñóùåñòâëåíèÿ íàäçîðà çà èñïîëíåíèåì çàêîíîâ â ñôåðå ïðåäóïðåæäåíèÿ 
è ïðîòèâîäåéñòâèÿ êîððóïöèè;

— ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 9 â ñèñòåìíîé ñâÿçè ñ îïðåäåëåíèåì 
ïîíÿòèÿ «áëèçêèå ëèöà», ïðèâåäåííûì â àáçàöå âòîðîì ÷àñòè ïåðâîé ñòà-
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òüè 1, à òàêæå ñòàòüè 21224 Êîäåêñà Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâî-
íàðóøåíèÿõ;

— àáçàöà òðåòüåãî ÷àñòè òðåòüåé ñòàòüè 9 îá óòâåðæäåíèè Êàáèíåòîì 
Ìèíèñòðîâ Óêðàèíû ïîëîæåíèÿ îá îðãàíèçàöèè ïðîâåäåíèÿ ñïåöèàëü-
íîé ïðîâåðêè.

Êðîìå òîãî, ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå óêàçû-
âàåò íà íåêîíñòèòóöèîííîñòü Çàêîíà ¹1507 â öåëîì, ñ÷èòàÿ åãî ïîëíî-
ñòüþ íå ñîîòâåòñòâóþùèì ÷àñòè ïåðâîé ñòàòüè 55, ïóíêòàì 1, 3, 4, 7 ÷àñòè 
òðåòüåé ñòàòüè 129 Êîíñòèòóöèè Óêðàèíû. Íåêîíñòèòóöèîííîñòü Âåðõîâ-
íûé Ñóä Óêðàèíû ìîòèâèðóåò òåì, ÷òî â Çàêîíå ¹1507 íå ïðåäóñìîòðåíû 
íîðìû, êîòîðûìè áû â ïîëíîé ìåðå áûëè çàêðåïëåíû êîíñòèòóöèîííûå 
îñíîâû ñóäîïðîèçâîäñòâà, ñîäåðæàùèåñÿ â ñòàòüå 129 Îñíîâíîãî Çàêîíà 
Óêðàèíû.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî ïðåäñòàâ-
ëåíèÿ èçëîæèëè Ïðåçèäåíò Óêðàèíû, Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óê-
ðàèíû, Ïðåìüåð-ìèíèñòð Óêðàèíû, êîìèòåòû Âåðõîâíîé Ðàäû Óêðàèíû 
ïî âîïðîñàì áîðüáû ñ îðãàíèçîâàííîé ïðåñòóïíîñòüþ è êîððóïöèåé è ïî 
âîïðîñàì çàêîíîäàòåëüíîãî îáåñïå÷åíèÿ ïðàâîîõðàíèòåëüíîé äåÿòåëü-
íîñòè, Ãåíåðàëüíàÿ ïðîêóðàòóðà Óêðàèíû, Ãîñóäàðñòâåííàÿ ñóäåáíàÿ àä-
ìèíèñòðàöèÿ Óêðàèíû, Ìèíèñòåðñòâî âíóòðåííèõ äåë Óêðàèíû, Ìèíèñòð 
þñòèöèè Óêðàèíû, Ñëóæáà áåçîïàñíîñòè Óêðàèíû, Óïîëíîìî÷åííûé 
Âåðõîâíîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâåêà, ñïåöèàëèñòû Íàöèîíàëü-
íîé àêàäåìèè ïðîêóðàòóðû Óêðàèíû, Íàöèîíàëüíîé àêàäåìèè Ñëóæáû 
áåçîïàñíîñòè Óêðàèíû, Àêàäåìèè ñóäåé Óêðàèíû, Îäåññêîé íàöèîíàëü-
íîé þðèäè÷åñêîé àêàäåìèè.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ âîïðîñû, ïîäíÿòûå â êîí-
ñòèòóöèîííîì ïðåäñòàâëåíèè, èñõîäèò èç òîãî, ÷òî Óêðàèíà ÿâëÿåòñÿ äå-
ìîêðàòè÷åñêèì, ïðàâîâûì ãîñóäàðñòâîì, â êîòîðîì ïðèçíàåòñÿ è äåéñ-
òâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà; ãîñóäàðñòâî îòâå÷àåò ïåðåä ÷åëîâåêîì 
çà ñâîþ äåÿòåëüíîñòü; óòâåðæäåíèå è îáåñïå÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà 
ÿâëÿåòñÿ ãëàâíîé îáÿçàííîñòüþ ãîñóäàðñòâà; îðãàíû çàêîíîäàòåëüíîé, èñ-
ïîëíèòåëüíîé è ñóäåáíîé âëàñòè îñóùåñòâëÿþò ñâîè ïîëíîìî÷èÿ â óñòà-
íîâëåííûõ Êîíñòèòóöèåé Óêðàèíû ïðåäåëàõ è â ñîîòâåòñòâèè ñ çàêîíàìè 
Óêðàèíû (ñòàòüÿ 1, ÷àñòü âòîðàÿ ñòàòüè 3, ÷àñòü âòîðàÿ ñòàòüè 6, ÷àñòü ïåð-
âàÿ ñòàòüè 8 Îñíîâíîãî Çàêîíà Óêðàèíû).

Êîíñòèòóöèÿ Óêðàèíû èìååò âûñøóþ þðèäè÷åñêóþ ñèëó, åå íîðìû ÿâ-
ëÿþòñÿ íîðìàìè ïðÿìîãî äåéñòâèÿ; çàêîíû è èíûå íîðìàòèâíî-ïðàâîâûå 
àêòû ïðèíèìàþòñÿ íà îñíîâå Êîíñòèòóöèè Óêðàèíû è äîëæíû ñîîòâåòñ-
òâîâàòü åé; äåÿíèÿ, ÿâëÿþùèåñÿ ïðåñòóïëåíèÿìè, àäìèíèñòðàòèâíûìè 
èëè äèñöèïëèíàðíûìè ïðàâîíàðóøåíèÿìè, è îòâåòñòâåííîñòü çà íèõ îï-
ðåäåëÿþòñÿ èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû (÷àñòè âòîðàÿ, òðåòüÿ ñòà-
òüè 8, ïóíêò 22 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû).

Ñîãëàñíî ÷àñòÿì âòîðîé, òðåòüåé ñòàòüè 22, ÷àñòè ïåðâîé ñòàòüè 64 
Îñíîâ íîãî Çàêîíà Óêðàèíû êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ãàðàíòè-
ðóþòñÿ è íå ìîãóò áûòü óïðàçäíåíû; ïðè ïðèíÿòèè íîâûõ çàêîíîâ èëè âíå-
ñåíèè èçìåíåíèé â äåéñòâóþùèå çàêîíû íå äîïóñêàåòñÿ ñóæåíèå ñîäåð-
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æàíèÿ è îáúåìà ñóùåñòâóþùèõ ïðàâ è ñâîáîä; êîíñòèòóöèîííûå ïðàâà è 
ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà íå ìîãóò áûòü îãðàíè÷åíû, êðîìå ñëó÷àåâ, 
ïðåäóñìîòðåííûõ Êîíñòèòóöèåé Óêðàèíû. Íà íåîáõîäèìîñòü ïðèäåðæè-
âàòüñÿ äàííûõ êîíñòèòóöèîííûõ ïîëîæåíèé Êîíñòèòóöèîííûé Ñóä Óê-
ðàèíû îáðàòèë âíèìàíèå â Ðåøåíèè îò 22 ñåíòÿáðÿ 2005 ãîäà ¹5-ðï/2005 
ïî äåëó î ïîñòîÿííîì ïîëüçîâàíèè çåìåëüíûìè ó÷àñòêàìè. 

Ïðèâåäåííûå êîíñòèòóöèîííûå îñíîâû ó÷èòûâàþòñÿ Êîíñòèòóöèîí-
íûì Ñóäîì Óêðàèíû â ïðîöåññå ïðîâåðêè íà êîíñòèòóöèîííîñòü îñïàðè-
âàåìûõ ïîëîæåíèé àíòèêîððóïöèîííûõ çàêîíîâ.

3.1. Â ïóíêòå 1 ðàçäåëà V²²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêî-
íà ¹1506, ñòàòüè 28 Çàêîíà ¹1507 è ðàçäåëå ²² Çàêîíà ¹1508 ïðåäó-
ñìîòðåíî, ÷òî äàííûå çàêîíû âñòóïàþò â ñèëó ñî äíÿ èõ îïóáëèêîâàíèÿ è 
ââîäÿòñÿ â äåéñòâèå ñ 1 ÿíâàðÿ 2010 ãîäà. Çàêîíàìè Óêðàèíû «Î âíåñåíèè 
èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàèíû ïî ïðåäóïðåæäåíèþ è ïðîòè-
âîäåéñòâèþ êîððóïöèè» îò 23 äåêàáðÿ 2009 ãîäà ¹1787-VI (äàëåå — Çà-
êîí ¹1787), îò 10 ìàðòà 2010 ãîäà ¹1962-VI (äàëåå — Çàêîí ¹1962) îò-
ñðî÷åíî ââåäåíèå â äåéñòâèå îñïàðèâàåìûõ çàêîíîâ ñíà÷àëà äî 1 àïðåëÿ 
2010 ãîäà, à ïîòîì — äî 1 ÿíâàðÿ 2011 ãîäà.

Ïî ìíåíèþ ñóáúåêòà ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå, ïîëî-
æåíèå î âñòóïëåíèè â ñèëó çàêîíîâ ñî äíÿ èõ îïóáëèêîâàíèÿ è ââåäåíèè â 
äåéñòâèå ñ 1 ÿíâàðÿ 2010 ãîäà ÿâëÿþòñÿ íåêîíñòèòóöèîííûìè, ïîñêîëüêó 
Âåðõîâíàÿ Ðàäà Óêðàèíû «âêëþ÷èëà â ïðîöåññ âñòóïëåíèÿ â ñèëó» äàííû-
ìè çàêîíàìè âîïðåêè Êîíñòèòóöèè Óêðàèíû «òàêîé ýëåìåíò, êàê ââåäå-
íèå èõ â äåéñòâèå». Íå ïðåäóñìîòðåííûé Îñíîâíûì Çàêîíîì Óêðàèíû 
ìåõàíèçì âñòóïëåíèÿ â ñèëó çàêîíà, êàê îòìå÷àåò Âåðõîâíûé Ñóä Óêðà-
èíû, «ìîæåò ïðèâåñòè ê íàðóøåíèþ ãàðàíòèðîâàííûõ êîíñòèòóöèîííûõ 
ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà», î êîòîðûõ èäåò ðå÷ü â ÷àñòè òðåòüåé 
ñòàòüè 57 Êîíñòèòóöèè Óêðàèíû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðè ðåøåíèè äàííîãî âîïðîñà èñõî-
äèò èç òîãî, ÷òî ñòàäèè çàêîíîäàòåëüíîãî ïðîöåññà, êîòîðûé, â ÷àñòíîñòè, 
âêëþ÷àåò ïîðÿäîê âíåñåíèÿ è ðàññìîòðåíèÿ çàêîíîïðîåêòîâ, ïðèíÿòèå 
çàêîíîâ è âñòóïëåíèå èõ â ñèëó, îïðåäåëåíû íà êîíñòèòóöèîííîì óðîâíå.

Óñëîâèÿ âñòóïëåíèÿ â ñèëó çàêîíîâ çàêðåïëåíû ÷àñòüþ ïÿòîé ñòàòüè 94 
Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðîé çàêîí âñòóïàåò â ñèëó ÷åðåç 
äåñÿòü äíåé ñî äíÿ åãî îôèöèàëüíîãî îáíàðîäîâàíèÿ, åñëè èíîå íå ïðå-
äóñìîòðåíî ñàìèì çàêîíîì, íî íå ðàíåå äíÿ åãî îïóáëèêîâàíèÿ. Ãëàâíîé 
öåëüþ óêàçàííîé êîíñòèòóöèîííîé íîðìû ÿâëÿåòñÿ íåäîïóùåíèå âñòóï-
ëåíèÿ çàêîíà â ñèëó äî ìîìåíòà åãî îôèöèàëüíîãî îáíàðîäîâàíèÿ, ÷åì 
îáåñïå÷èâàåòñÿ ðåàëèçàöèÿ êîíñòèòóöèîííûõ ïîëîæåíèé, â ñîîòâåòñòâèè 
ñ êîòîðûìè çàêîíû íå èìåþò îáðàòíîãî äåéñòâèÿ âî âðåìåíè, êðîìå ñëó-
÷àåâ, êîãäà îíè ñìÿã÷àþò èëè îòìåíÿþò îòâåòñòâåííîñòü ëèö; íèêòî íå 
ìîæåò îòâå÷àòü çà äåÿíèÿ, êîòîðûå íà ìîìåíò èõ ñîâåðøåíèÿ íå ïðèçíà-
âàëèñü çàêîíîì êàê ïðàâîíàðóøåíèÿ (ñòàòüÿ 58 Êîíñòèòóöèè Óêðàèíû).

Ñîãëàñíî ÷àñòÿì âòîðîé, òðåòüåé ñòàòüè 57 Îñíîâíîãî Çàêîíà Óêðà-
èíû çàêîíû è èíûå íîðìàòèâíî-ïðàâîâûå àêòû, îïðåäåëÿþùèå ïðàâà è 
îáÿçàííîñòè ãðàæäàí, äîëæíû áûòü äîâåäåíû äî ñâåäåíèÿ íàñåëåíèÿ â 
ïîðÿäêå, óñòàíîâëåííîì çàêîíîì. Çàêîíû è èíûå íîðìàòèâíî-ïðàâîâûå 
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àêòû, îïðåäåëÿþùèå ïðàâà è îáÿçàííîñòè ãðàæäàí, êîòîðûå íå äîâåäåíû 
äî ñâåäåíèÿ íàñåëåíèÿ â ïîðÿäêå, óñòàíîâëåííîì çàêîíîì, ÿâëÿþòñÿ íå-
äåéñòâèòåëüíûìè.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû íåîäíîêðàòíî îáðàùàë âíèìàíèå íà 
îáåñïå÷åíèå ñîáëþäåíèÿ ïîëîæåíèé Êîíñòèòóöèè Óêðàèíû, êîòîðûå 
íîðìèðóþò çàêîíîäàòåëüíûé ïðîöåññ, è ïîä÷åðêèâàë, ÷òî «îôèöèàëüíîå 
îáíàðîäîâàíèå, îïóáëèêîâàíèå çàêîíà ÿâëÿåòñÿ êîíñòèòóöèîííî óñòàíîâ-
ëåííîé ïðîöåäóðîé, íåîáõîäèìîé äëÿ âñòóïëåíèÿ åãî â ñèëó» (àáçàö ñåäü-
ìîé ïîäïóíêòà 4.1 ïóíêòà 4 Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
îò 7 èþëÿ 2009 ãîäà ¹17-ðï/2009).

Â äàííîì êîíòåêñòå Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ïî-
ëîæåíèÿ ÷àñòè ïÿòîé ñòàòüè 94 Êîíñòèòóöèè Óêðàèíû ïðåäîñòàâëÿþò 
ïðàâî Âåðõîâíîé Ðàäå Óêðàèíû óñòàíàâëèâàòü ñðîê âñòóïëåíèÿ çàêîíîâ 
â ñèëó íå òîëüêî ÷åðåç 10 äíåé ïîñëå èõ îôèöèàëüíîãî îïóáëèêîâàíèÿ, íî 
è ñ ìîìåíòà, îïðåäåëåííîãî ñàìèì çàêîíîì, â ÷àñòíîñòè ñ äàòû ââåäåíèÿ 
çàêîíà â äåéñòâèå. Òî åñòü çàêîíû èëè îòäåëüíûå èõ ïîëîæåíèÿ ìîãóò ââî-
äèòüñÿ â äåéñòâèå ïîñëå äíÿ âñòóïëåíèÿ èõ â ñèëó.

Ñèñòåìíûé àíàëèç óêàçàííîé ñòàòüè âî âçàèìîñâÿçè ñ äðóãèìè íîðìà-
ìè Êîíñòèòóöèè Óêðàèíû ñâèäåòåëüñòâóåò, ÷òî ââåäåíèå çàêîíà â äåéñòâèå 
íå ñ ìîìåíòà âñòóïëåíèÿ åãî â ñèëó, à ñ ìîìåíòà îòäåëüíî îïðåäåëåííîãî â 
íåì ñðîêà, ñ êîòîðîãî îí ïðèìåíÿåòñÿ, ïðåäóñìîòðåíî â ðàçäåëå XV «Ïåðå-
õîäíûå ïîëîæåíèÿ» Êîíñòèòóöèè Óêðàèíû. Òàê, â ïóíêòå 11 ýòîãî ðàçäåëà 
îïðåäåëåíî, ÷òî ÷àñòü ïåðâàÿ ñòàòüè 99 Êîíñòèòóöèè Óêðàèíû ââîäèòñÿ 
â äåéñòâèå ïîñëå ââåäåíèÿ íàöèîíàëüíîé äåíåæíîé åäèíèöû — ãðèâíè, 
à â ïóíêòå 9 — ÷òî ïðîêóðàòóðà ïðîäîëæàåò âûïîëíÿòü ôóíêöèþ íàäçî-
ðà çà ñîáëþäåíèåì è ïðèìåíåíèåì çàêîíîâ è ôóíêöèþ ïðåäâàðèòåëüíîãî 
ñëåäñòâèÿ äî ââåäåíèÿ â äåéñòâèå ñîîòâåòñòâóþùèõ çàêîíîâ. 

Òàêèì îáðàçîì, Îñíîâíûì Çàêîíîì Óêðàèíû ïðåäóñìîòðåíû ïîðÿäîê 
è ñðîêè âñòóïëåíèÿ çàêîíà â ñèëó, à òàêæå ââåäåíèå â äåéñòâèå îòäåëüíûõ 
åãî ïîëîæåíèé. Èñõîäÿ èç ýòîãî çàêîíîäàòåëü, ó÷èòûâàÿ ðàçíûå îáñòîÿ-
òåëüñòâà, ìîæåò óñòàíîâèòü äðóãóþ äàòó ââåäåíèÿ çàêîíà â äåéñòâèå.

Ñëåäîâàòåëüíî, ðàçìåæåâàíèå â îñïàðèâàåìûõ çàêîíàõ ìîìåíòà ââåäå-
íèÿ èõ â äåéñòâèå è âñòóïëåíèå èõ â ñèëó íå ïðîòèâîðå÷èò ïîëîæåíèÿì 
ñòàòüè 57, ÷àñòè ïÿòîé ñòàòüè 94 Êîíñòèòóöèè Óêðàèíû è íå ìîæåò òîëêî-
âàòüñÿ êàê íàðóøåíèå óñòàíîâëåííîé Êîíñòèòóöèåé Óêðàèíû ïðîöåäóðû 
âñòóïëåíèÿ ýòèõ çàêîíîâ â ñèëó. Ïîýòîìó ïîëîæåíèÿ ïóíêòà 1 ðàçäåëà V²²² 
«Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà ¹1506, ñòàòüè 28 Çàêîíà ¹1507 è 
ðàçäåëà ²² Çàêîíà ¹1508 ñ èçìåíåíèÿìè, âíåñåííûìè Çàêîíîì ¹1787, 
Çàêîíîì ¹1962, ñîîòâåòñòâóþò Êîíñòèòóöèè Óêðàèíû.

3.2. Ñîãëàñíî ïóíêòó 2 ÷àñòè ïåðâîé ñòàòüè 4 Çàêîíà ¹1506 êîððóï-
öèîííûì ïðàâîíàðóøåíèåì ñ÷èòàåòñÿ çàíÿòèå äðóãîé îïëà÷èâàåìîé èëè 
ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòüþ (êðîìå ïðåïîäàâàòåëüñêîé, íàó÷íîé 
è òâîð÷åñêîé äåÿòåëüíîñòè, ìåäèöèíñêîé ïðàêòèêè, èíñòðóêòîðñêîé è ñó-
äåéñêîé ïðàêòèêè ïî ñïîðòó, êîòîðûå îñóùåñòâëÿþòñÿ âî âíåðàáî÷åå âðå-
ìÿ) ëèöàìè, óêàçàííûìè â ïóíêòàõ 1, 2, 3 ÷àñòè ïåðâîé ñòàòüè 2 äàííîãî 
çàêîíà. Ê íèì îòíîñÿòñÿ ëèöà, óïîëíîìî÷åííûå íà èñïîëíåíèå ôóíêöèé 
ãîñóäàðñòâà èëè îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ è ïðèðàâíåííûå ê íèì, 
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à òàêæå çàíèìàþùèå äîëæíîñòè, ñâÿçàííûå ñ èñïîëíåíèåì îðãàíèçàöè-
îííî-ðàñïîðÿäèòåëüíûõ ëèáî àäìèíèñòðàòèâíî-õîçÿéñòâåííûõ îáÿçàí-
íîñòåé, ôèçè÷åñêèå ëèöà — ïðåäïðèíèìàòåëè. Êðîìå ýòîãî, ñòàòüåé 21224 

Êîäåêñà Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ óñòàíàâëèâàåò-
ñÿ îòâåòñòâåííîñòü çà íàðóøåíèå îãðàíè÷åíèé ïî çàíÿòèþ ïðåäïðèíèìà-
òåëüñêîé äåÿòåëüíîñòüþ è òðåáîâàíèé îòíîñèòåëüíî ñîâìåñòèòåëüñòâà.

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ñ÷èòàåò, ÷òî íàðîä-
íûå äåïóòàòû Óêðàèíû è ñóäüè, â îòëè÷èå îò äðóãèõ äîëæíîñòíûõ ëèö, 
èìåþò ïðàâî ñî÷åòàòü ñâîþ îñíîâíóþ äåÿòåëüíîñòü ñ âîçìîæíîñòüþ ïðå-
ïîäàâàòü â îáðàçîâàòåëüíûõ ó÷ðåæäåíèÿõ èëè îñóùåñòâëÿòü íàó÷íóþ è 
òâîð÷åñêóþ äåÿòåëüíîñòü, â òîì ÷èñëå â ðàáî÷åå âðåìÿ.

3.2.1. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ äàííûé âîïðîñ, èñõîäèò 
èç ñîäåðæàíèÿ ïîëîæåíèé ÷àñòè âòîðîé ñòàòüè 127 Êîíñòèòóöèè Óêðàè-
íû, ñîãëàñíî êîòîðûì ïðîôåññèîíàëüíûå ñóäüè íå ìîãóò ïðèíàäëåæàòü 
ê ïîëèòè÷åñêèì ïàðòèÿì è ïðîôñîþçàì, ïðèíèìàòü ó÷àñòèå â êàêîé áû 
òî íè áûëî ïîëèòè÷åñêîé äåÿòåëüíîñòè, èìåòü ïðåäñòàâèòåëüñêèé ìàíäàò, 
çàíèìàòü êàêèå-ëèáî èíûå îïëà÷èâàåìûå äîëæíîñòè, âûïîëíÿòü äðóãóþ 
îïëà÷èâàåìóþ ðàáîòó, êðîìå íàó÷íîé, ïðåïîäàâàòåëüñêîé è òâîð÷åñêîé. 
Óêàçàííîå êîíñòèòóöèîííîå ïîëîæåíèå ó÷èòûâàëîñü ïðè ïðèíÿòèè ñî-
îòâåòñòâóþùèõ çàêîíîâ. Â ÷àñòíîñòè, â äåéñòâóþùåì Çàêîíå Óêðàèíû 
«Î ñóäîóñòðîéñòâå è ñòàòóñå ñóäåé» îò 7 èþëÿ 2010 ãîäà ¹2453-VI, ïðè-
íÿòîì ïîçäíåå ÷åì Çàêîí ¹1506, íå ñîäåðæèòñÿ íèêàêèõ îãðàíè÷åíèé 
îòíîñèòåëüíî çàíÿòèÿ ñóäüÿìè ïðåïîäàâàòåëüñêîé, íàó÷íîé è òâîð÷åñêîé 
äåÿòåëüíîñòüþ (÷àñòü âòîðàÿ ñòàòüè 53).

Ïîñêîëüêó âîïðîñ ïðåäåëîâ äåÿòåëüíîñòè ñóäåé â ïðåïîäàâàòåëüñêîé, 
íàó÷íîé è òâîð÷åñêîé ñôåðàõ â ïîëíîé ìåðå íîðìèðîâàí Êîíñòèòóöèåé 
Óêðàèíû, çàêîíîì íå ìîãóò óñòàíàâëèâàòüñÿ ëþáûå îãðàíè÷åíèÿ ïðàâà íà 
ýòó äåÿòåëüíîñòü, êðîìå ñëó÷àåâ, ïðåäóñìîòðåííûõ Êîíñòèòóöèåé Óêðàè-
íû (ñòàòüÿ 64 Îñíîâíîãî Çàêîíà Óêðàèíû).

Íà êîíñòèòóöèîííîì óðîâíå èíà÷å íîðìèðîâàí âîïðîñ î ñîâìåùåíèè 
ñëóæåáíîé äåÿòåëüíîñòè ñ äðóãîé ðàáîòîé ÷ëåíîâ Êàáèíåòà Ìèíèñòðîâ 
Óêðàèíû, ðóêîâîäèòåëåé öåíòðàëüíûõ è ìåñòíûõ îðãàíîâ èñïîëíèòåëü-
íîé âëàñòè, êîòîðûå èìåþò ïðàâî çàíèìàòüñÿ ïðåïîäàâàòåëüñêîé, íàó÷-
íîé è òâîð÷åñêîé ðàáîòîé âî âíåðàáî÷åå âðåìÿ (÷àñòü ïåðâàÿ ñòàòüè 120 
Êîíñòèòóöèè Óêðàèíû). Èñõîäÿ èç óêàçàííîãî ïîëîæåíèÿ ïóíêòà 2 ÷àñòè 
ïåðâîé ñòàòüè 4 Çàêîíà ¹1506 î ïðèâåäåííîì êðóãå ëèö ÿâëÿþòñÿ ñîîò-
âåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû è îöåíèâàþòñÿ Êîíñòèòóöèîííûì 
Ñóäîì Óêðàèíû êàê èñêëþ÷åíèå èç îáùåãî ïðàâèëà.

3.2.2. Â ïðîöåññå ðàññìîòðåíèÿ äåëà âûÿâëåíî òàêæå ïðèçíàêè íåñîîò-
âåòñòâèÿ Êîíñòèòóöèè Óêðàèíû îòäåëüíûõ ïîëîæåíèé î çàïðåòå äðóãèì 
ëèöàì, óêàçàííûì â ïóíêòàõ 1, 2, 3 ÷àñòè ïåðâîé ñòàòüè 2 Çàêîíà ¹1506, 
â ÷àñòíîñòè è íàðîäíûì äåïóòàòàì Óêðàèíû, çàíèìàòüñÿ ïðåïîäàâàòåëü-
ñêîé, íàó÷íîé è òâîð÷åñêîé äåÿòåëüíîñòüþ, ìåäèöèíñêîé ïðàêòèêîé, 
èíñòðóêòîðñêîé è ñóäåéñêîé ïðàêòèêîé ïî ñïîðòó, êîòîðûå îñóùåñòâëÿ-
þòñÿ â ðàáî÷åå âðåìÿ, êðîìå ïîëîæåíèé, ïî êîòîðûì îòêðûòî ïðîèçâîäñ-
òâî ïî äåëó. Ïîýòîìó íà îñíîâàíèè ÷àñòè òðåòüåé ñòàòüè 61 Çàêîíà Óêðàè-
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íû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» Êîíñòèòóöèîííûé Ñóä Óêðàèíû 
ñ÷èòàåò íåîáõîäèìûì ïðîâåðèòü íà êîíñòèòóöèîííîñòü íå òîëüêî çàïðåò 
îïðåäåëåííîé äåÿòåëüíîñòè â ðàáî÷åå âðåìÿ ñóäüÿì, íî è äðóãèì ëèöàì, 
óêàçàííûì â ïðèâåäåííîé íîðìå Çàêîíà ¹1506.

Ðåøàÿ äàííûé âîïðîñ, Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç 
àíàëèçà íîðì Êîíñòèòóöèè Óêðàèíû, ïðèçíàíèÿ è äåéñòâèÿ â Óêðàèíå 
ïðèíöèïà âåðõîâåíñòâà ïðàâà, à òàêæå ìåæäóíàðîäíî-ïðàâîâûõ íîðì è 
ðåøåíèé ìåæäóíàðîäíûõ ñóäåáíûõ ó÷ðåæäåíèé, êîòîðûå ÿâëÿþòñÿ îáÿ-
çàòåëüíûìè äëÿ ãîñóäàðñòâà. Ïðè ýòîì íåîáõîäèìî ó÷èòûâàòü, ïðåæäå 
âñåãî, ÷òî òåðìèí «êîððóïöèÿ» îçíà÷àåò «èñïîëüçîâàíèå ëèöîì ïðåäî-
ñòàâëåííûõ åìó ñëóæåáíûõ ïîëíîìî÷èé è ñâÿçàííûõ ñ ýòèì âîçìîæíîñ-
òåé ñ öåëüþ ïîëó÷åíèÿ íåïðàâîìåðíîé âûãîäû èëè ïðèíÿòèå îáåùàíèÿ/
ïðåäëîæåíèÿ òàêîé âûãîäû äëÿ ñåáÿ ëèáî äðóãèõ ëèö» (àáçàö ïÿòûé ÷àñòè 
ïåðâîé ñòàòüè 1 Çàêîíà ¹1506). 

Çàíÿòèå ëèöàìè, óêàçàííûìè â ïóíêòàõ 1, 2, 3 ÷àñòè ïåðâîé ñòàòüè 2 
Çàêîíà ¹1506, â òîì ÷èñëå è íàðîäíûìè äåïóòàòàìè Óêðàèíû, ïðåïîäàâà-
òåëüñêîé, íàó÷íîé è òâîð÷åñêîé äåÿòåëüíîñòüþ, ìåäèöèíñêîé ïðàêòèêîé, 
èíñòðóêòîðñêîé è ñóäåéñêîé ïðàêòèêîé ïî ñïîðòó êâàëèôèöèðóåòñÿ êàê 
«êîððóïöèîííîå ïðàâîíàðóøåíèå» â ñëó÷àå, åñëè ýòà äåÿòåëüíîñòü îñó-
ùåñòâëÿåòñÿ óêàçàííûìè ëèöàìè â ðàáî÷åå âðåìÿ.

Îäíàêî Êîíñòèòóöèåé Óêðàèíû ãðàæäàíàì ãàðàíòèðóåòñÿ ñâîáîäà ëè-
òåðàòóðíîãî, õóäîæåñòâåííîãî, íàó÷íîãî è òåõíè÷åñêîãî òâîð÷åñòâà (÷àñòü 
ïåðâàÿ ñòàòüè 54). Â ñîîòâåòñòâèè ñ ÷àñòüþ ïåðâîé ñòàòüè 41 Îñíîâíîãî 
Çàêîíà Óêðàèíû êàæäûé èìååò ïðàâî ðàñïîðÿæàòüñÿ ðåçóëüòàòàìè ñâîåé 
èíòåëëåêòóàëüíîé, òâîð÷åñêîé äåÿòåëüíîñòè. Óêàçàííûå êîíñòèòóöèîí-
íûå ãàðàíòèè ðàçâèòû â ñîîòâåòñòâóþùèõ çàêîíàõ.

Ñîãëàñíî ïîëîæåíèÿì ñòàòüè 1 Çàêîíà Óêðàèíû «Î ïðîôåññèîíàëüíûõ 
òâîð÷åñêèõ ðàáîòíèêàõ è òâîð÷åñêèõ ñîþçàõ», ñòàòüè 45 Çàêîíà Óêðàèíû 
«Îá îáðàçîâàíèè», ñòàòüè 1 Çàêîíà Óêðàèíû «Î íàó÷íîé è íàó÷íî-òåõíè-
÷åñêîé äåÿòåëüíîñòè» òâîð÷åñêàÿ äåÿòåëüíîñòü ÷åëîâåêà ïðèâîäèò ê ñîçäà-
íèþ êà÷åñòâåííî íîâûõ äóõîâíûõ èëè ìàòåðèàëüíûõ öåííîñòåé, êîòîðûõ 
òðåáóåò îáùåñòâî. Íàó÷íàÿ è ïðåïîäàâàòåëüñêàÿ äåÿòåëüíîñòü ÿâëÿþòñÿ 
âèäàìè èíòåëëåêòóàëüíîé è òâîð÷åñêîé äåÿòåëüíîñòè, íàïðàâëåííîé íà 
ïîëó÷åíèå, ðàñïðîñòðàíåíèå, èñïîëüçîâàíèå íîâûõ çíàíèé, ïðîôåññèî-
íàëüíûõ ïðèâû÷åê, èõ ïðàêòè÷åñêîå ïðèìåíåíèå.

Â ñîîòâåòñòâèè ñ ÷àñòüþ ïåðâîé ñòàòüè 3 Êîíñòèòóöèè Óêðàèíû ÷åëîâåê 
ïðèçíàåòñÿ â Óêðàèíå íàèâûñøåé ñîöèàëüíîé öåííîñòüþ. Â ÷àñòè âòîðîé 
äàííîé ñòàòüè óêàçûâàåòñÿ, ÷òî ãîñóäàðñòâî îòâå÷àåò ïåðåä ÷åëîâåêîì çà 
ñâîþ äåÿòåëüíîñòü, ñîäåðæàíèå è íàïðàâëåííîñòü êîòîðîé îïðåäåëÿþòñÿ 
ïðàâàìè è ñâîáîäàìè ÷åëîâåêà è èõ ãàðàíòèÿìè. 

Ïîñêîëüêó ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 9 Êîíñòèòóöèè Óêðàèíû 
äåéñòâóþùèå ìåæäóíàðîäíûå äîãîâîðû, ñîãëàñèå íà îáÿçàòåëüíîñòü êî-
òîðûõ äàíî Âåðõîâíîé Ðàäîé Óêðàèíû, ÿâëÿþòñÿ ÷àñòüþ íàöèîíàëüíîãî 
çàêîíîäàòåëüñòâà Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû îáðàùàåò 
âíèìàíèå íà òî, ÷òî â ðàòèôèöèðîâàííûõ Óêðàèíîé Ãðàæäàíñêîé êîí-
âåíöèè î áîðüáå ñ êîððóïöèåé 1999 ãîäà, Êðèìèíàëüíîé êîíâåíöèè î 
áîðüáå ñ êîððóïöèåé 1999 ãîäà, Êîíâåíöèè Îðãàíèçàöèè Îáúåäèíåííûõ 
Íàöèé ïðîòèâ êîððóïöèè 2003 ãîäà êîððóïöèîííàÿ äåÿòåëüíîñòü íåïî-
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ñðåäñòâåííî ñâÿçûâàåòñÿ ñ êîðûñòíûìè äåéñòâèÿìè (áåçäåÿòåëüíîñòüþ) 
äîëæíîñòíîãî ëèöà ïðè èñïîëíåíèè âîçëîæåííûõ íà íåãî ñëóæåáíûõ 
îáÿçàííîñòåé. Óêàçàííîå ìîæåò ïðèðàâíèâàòüñÿ ê äà÷å èëè ïîëó÷åíèþ 
âçÿòêè, çëîóïîòðåáëåíèþ ñëóæåáíûì ïîëîæåíèåì èëè âëèÿíèåì, ñîäåéñ-
òâèþ îòìûâàíèþ ïîëó÷åííûõ îò êîððóïöèîííûõ ïðåñòóïëåíèé äîõîäîâ, 
èõ óòàèâàíèþ, ðàçâîðîâûâàíèþ èëè íåöåëåâîìó èñïîëüçîâàíèþ èìóùåñ-
òâà, ïðåïÿòñòâîâàíèþ îñóùåñòâëåíèþ ïðàâîñóäèÿ, à òàêæå íåçàêîííîìó 
îáîãàùåíèþ êàê çíà÷èòåëüíîìó óâåëè÷åíèþ äîõîäîâ, êîòîðîå ïðåâûøàåò 
çàêîííûå äîõîäû ëèöà è êîòîðîå îíî íå ìîæåò ðàöèîíàëüíî îáîñíîâàòü, 
è ò. ï.

Ïðèâåäåííûå ïîëîæåíèÿ äåëàþò íåâîçìîæíûì ïðèçíàíèå çàêîíîäà-
òåëåì êîððóïöèîííûìè äåéñòâèÿìè îñóùåñòâëåíèå ñóãóáî íàó÷íîé èëè 
ïðåïîäàâàòåëüñêîé äåÿòåëüíîñòè, åñëè îíà ÿâëÿåòñÿ èñòî÷íèêîì çàêîííî-
ãî è ðàöèîíàëüíî îáîñíîâàííîãî ïî ðàçìåðó äîõîäà, íèêàê íå ñâÿçàíà ñ 
êîðûñòíûìè äåéñòâèÿìè (áåçäåÿòåëüíîñòüþ) ëèöà ïðè íåïîñðåäñòâåííîì 
èñïîëíåíèè âîçëîæåííûõ íà íåãî ñëóæåáíûõ îáÿçàííîñòåé.

Âñå ýòè îñîáåííîñòè èíòåëëåêòóàëüíîé ñôåðû äåÿòåëüíîñòè ÷åëîâåêà 
ó÷èòûâàåò äåéñòâóþùèé Çàêîí Óêðàèíû «Î áîðüáå ñ êîððóïöèåé», êîòî-
ðûé íå óñòàíàâëèâàåò àäìèíèñòðàòèâíóþ îòâåòñòâåííîñòü äëÿ ëèö, óïîë-
íîìî÷åííûõ íà èñïîëíåíèå ôóíêöèé ãîñóäàðñòâà, çà çàíÿòèå ïðåïîäàâà-
òåëüñêîé, íàó÷íîé, òâîð÷åñêîé äåÿòåëüíîñòüþ â ðàáî÷åå âðåìÿ.

Ñîãëàñíî ÷àñòè òðåòüåé ñòàòüè 22 Êîíñòèòóöèè Óêðàèíû ïðè ïðèíÿòèè 
íîâûõ çàêîíîâ íå äîïóñêàåòñÿ ñóæåíèå ñîäåðæàíèÿ è îáúåìà ñóùåñòâóþ-
ùèõ ïðàâ è ñâîáîä. Îñïàðèâàåìûå ïîëîæåíèÿ ïóíêòà 2 ÷àñòè ïåðâîé ñòà-
òüè 4 Çàêîíà ¹1506 çàïðåùàþò ëèöàì, óêàçàííûì â ïóíêòàõ 1, 2, 3 ÷àñòè 
ïåðâîé ñòàòüè 2 äàííîãî çàêîíà, çàíèìàòüñÿ äåÿòåëüíîñòüþ, êîòîðàÿ áûëà 
èì ðàçðåøåíà äî ïðèíÿòèÿ Çàêîíà ¹1506, ÷òî ïðîòèâîðå÷èò óêàçàííîé 
êîíñòèòóöèîííîé íîðìå.

Ñ öåëüþ ýôôåêòèâíîãî èñïîëüçîâàíèÿ ðàáî÷åãî âðåìåíè ãîñóäàðñ-
òâåííûìè äîëæíîñòíûìè ëèöàìè çàêîíîäàòåëåì ìîãóò áûòü ïðåäóñìîò-
ðåíû äîïîëíèòåëüíûå ðàçðåøèòåëüíûå ìåõàíèçìû (ðåãóëÿòîðû), êîòîðûå 
íîðìèðóþò èõ ó÷àñòèå â íàó÷íîé è ïðåïîäàâàòåëüñêîé äåÿòåëüíîñòè íå ïî 
îñíîâíîìó ìåñòó ðàáîòû, íî íå ïóòåì ïðèçíàíèÿ ýòèõ äåéñòâèé êîððóï-
öèîííûìè è óñòàíîâëåíèÿ àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè ëèøü çà 
ñàì ôàêò îñóùåñòâëåíèÿ åå íå âî âíåðàáî÷åå âðåìÿ. Ñëåäóåò èñõîäèòü èç 
òîãî, ÷òî ëþáîå îãðàíè÷åíèå ïðàâ ÷åëîâåêà è ãðàæäàíèíà äîëæíî áûòü íå 
òîëüêî þðèäè÷åñêè îáîñíîâàííûì, íî è ñîöèàëüíî îïðàâäàííûì è àäåê-
âàòíûì.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ïðèçíàíèå «êîððóïöè-
îííûì ïðàâîíàðóøåíèåì» çàíÿòèÿ ëèöàìè, óêàçàííûìè â ïóíêòàõ 1, 2, 3 
÷àñòè ïåðâîé ñòàòüè 2 Çàêîíà ¹1506, ïðåïîäàâàòåëüñêîé, íàó÷íîé è òâîð-
÷åñêîé äåÿòåëüíîñòüþ, ìåäèöèíñêîé ïðàêòèêîé, èíñòðóêòîðñêîé è ñó-
äåéñêîé ïðàêòèêîé ïî ñïîðòó â ïðåäåëàõ ðàáî÷åãî âðåìåíè, êðîìå ëèö, 
îïðåäåëåííûõ â ÷àñòè ïåðâîé ñòàòüè 120 Êîíñòèòóöèè Óêðàèíû, íå ñîîò-
âåòñòâóåò ïîëîæåíèÿì ñòàòåé 3, 22, 64, 78, 127 Êîíñòèòóöèè Óêðàèíû, è 
ñëåäîâàòåëüíî, ïîëîæåíèÿ ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 4 Çàêîíà ¹1506 
î ïðèìåíåíèè ñëîâîñî÷åòàíèÿ «êîòîðûå îñóùåñòâëÿþòñÿ âî âíåðàáî÷åå 
âðåìÿ» è ñòàòüè 21224 Êîäåêñà Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðó-
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øåíèÿõ îòíîñèòåëüíî ïðèìåíåíèÿ ñëîâîñî÷åòàíèÿ «âî âíåðàáî÷åå âðåìÿ» 
ÿâëÿþòñÿ íåêîíñòèòóöèîííûìè.

4. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïîä÷åðêèâàåò 
òàêæå íåñîîòâåòñòâèå Êîíñòèòóöèè Óêðàèíû ÷àñòåé ïåðâîé, âòîðîé ñòà-
òüè 9 Çàêîíà ¹1506 â ñèñòåìíîé ñâÿçè ñ îïðåäåëåíèåì ïîíÿòèÿ «áëèçêèå 
ëèöà», ïðèâåäåííîãî â àáçàöå âòîðîì ÷àñòè ïåðâîé ñòàòüè 1 óêàçàííîãî 
çàêîíà. Âåðõîâíûé Ñóä Óêðàèíû îòìå÷àåò, ÷òî äàííûå ïîëîæåíèÿ, êîòî-
ðûìè óñòàíàâëèâàþòñÿ òðåáîâàíèÿ ïî ïðîâåäåíèþ ñïåöèàëüíîé ïðîâåðêè 
îòíîñèòåëüíî íå òîëüêî ëèöà, ïðåòåíäóþùåãî íà çàíÿòèå äîëæíîñòè, íî 
è áëèçêèõ åìó ëèö, ÿâëÿþòñÿ ïðîòèâîðå÷àùèìè ïðåäïèñàíèÿì ñòàòüè 32 
Êîíñòèòóöèè Óêðàèíû. 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, àíàëèçèðóÿ óêàçàííûå ïîëîæåíèÿ, 
óñìàòðèâàåò, ÷òî ëèøü îòäåëüíûå èç íèõ ÿâëÿþòñÿ íåêîíñòèòóöèîí-
íûìè.

4.1. Ñòàòüåé 9 Çàêîíà ¹1506 ïðåäóñìîòðåíî, ÷òî â îòíîøåíèè ëèö, ïðå-
òåíäóþùèõ íà çàíÿòèå äîëæíîñòåé, ñâÿçàííûõ ñ èñïîëíåíèåì ôóíêöèé 
ãîñóäàðñòâà èëè îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, ïðîâîäèòñÿ ñïåöè-
àëüíàÿ ïðîâåðêà, â ÷àñòíîñòè, ñâåäåíèé, ïðåäñòàâëåííûõ ëè÷íî. Ñïåöè-
àëüíîé ïðîâåðêå ïîäëåæàò ñâåäåíèÿ î ëèöå, ïðåòåíäóþùåì íà äîëæíîñòü, 
î ïðèâëå÷åíèè åãî ê óãîëîâíîé îòâåòñòâåííîñòè è îòâåòñòâåííîñòè çà êîð-
ðóïöèîííûå ïðàâîíàðóøåíèÿ, äîñòîâåðíîñòè èíôîðìàöèè î äîõîäàõ, èõ 
èñòî÷íèêàõ è îáÿçàòåëüñòâàõ ôèíàíñîâîãî õàðàêòåðà, â òîì ÷èñëå çà ãðà-
íèöåé, íàëè÷èè ó íåãî êîðïîðàòèâíûõ ïðàâ, à òàêæå äàííûå î ñîñòîÿíèè 
çäîðîâüÿ, îáðàçîâàíèè, íàó÷íîé ñòåïåíè, ó÷åíîì çâàíèè, ïîâûøåíèè êâà-
ëèôèêàöèè.

Ïðåäñòàâëåíèå èíôîðìàöèè î äîõîäàõ è îáÿçàòåëüñòâàõ ôèíàíñîâî-
ãî õàðàêòåðà ëèöàìè, êîòîðûå ïðåòåíäóþò íà çàíÿòèå ñîîòâåòñòâóþùèõ 
äîëæíîñòåé èëè çàíèìàþò èõ, ïðåäóñìîòðåíî ñòàòüåé 13 Çàêîíà Óêðàèíû 
«Î ãîñóäàðñòâåííîé ñëóæáå», ñòàòüåé 13 Çàêîíà Óêðàèíû «Î ñëóæáå â îð-
ãàíàõ ìåñòíîãî ñàìîóïðàâëåíèÿ». Îãðàíè÷åíèÿ, ñâÿçàííûå ñ íåîáõîäè-
ìîñòüþ ôèíàíñîâîãî êîíòðîëÿ äëÿ äàííîé êàòåãîðèè ëèö, ñîäåéñòâóþò 
âûÿâëåíèþ êîððóïöèîííûõ ïðàâîíàðóøåíèé, ïîýòîìó ÿâëÿþòñÿ âàæíû-
ìè â ïîäáîðå êàäðîâ è çàùèòå ýêîíîìèêè ãîñóäàðñòâà.

Óñòàíîâëåííûå çàêîíîäàòåëüñòâîì ïðîöåäóðû, îáåñïå÷èâàþùèå ôîð-
ìèðîâàíèå íàäëåæàùåãî êîðïóñà ëèö, êîòîðûå ïðåòåíäóþò íà çàíÿòèå 
äîëæíîñòåé, ñâÿçàííûõ ñ èñïîëíåíèåì ôóíêöèé ãîñóäàðñòâà èëè îðãàíîâ 
ìåñòíîãî ñàìîóïðàâëåíèÿ, ó÷èòûâàþò êîíñòèòóöèîííûå ïîëîæåíèÿ îá 
îáÿçàííîñòÿõ êàæäîãî ïåðåä îáùåñòâîì è ïðàâà êàæäîãî ÷åëîâåêà íà ñâî-
áîäíîå ðàçâèòèå ñâîåé ëè÷íîñòè, çàêðåïëåííûå â ñòàòüå 23 Êîíñòèòóöèè 
Óêðàèíû, è íå íàðóøàþò êîíñòèòóöèîííóþ íîðìó, ïðåäóñìàòðèâàþùóþ 
âîçìîæíîñòü ñáîðà, õðàíåíèÿ, èñïîëüçîâàíèÿ è ðàñïðîñòðàíåíèÿ êîíôè-
äåíöèàëüíîé èíôîðìàöèè î ëèöå ïî åãî ñîãëàñèþ â ñëó÷àÿõ, îïðåäåëåí-
íûõ çàêîíîì (÷àñòü âòîðàÿ ñòàòüè 32 Êîíñòèòóöèè Óêðàèíû).

Òàêèì îáðàçîì, ïîëîæåíèÿ ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 9 Çàêîíà ¹1506 
î ñïåöèàëüíîé ïðîâåðêå íåïîñðåäñòâåííî â îòíîøåíèè ëèö, ïðåòåíäóþùèõ 
íà çàíÿòèå äîëæíîñòåé, ñâÿçàííûõ ñ èñïîëíåíèåì ôóíê öèé ãîñóäàðñòâà èëè 
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îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, ñîîòâåòñòâóþò Êîíñòèòóöèè Óêðàèíû 
(ÿâëÿþòñÿ êîíñòèòóöèîííûìè).

4.2. Â ïóíêòàõ 2, 3 ÷àñòè âòîðîé ñòàòüè 9 Çàêîíà ¹1506 ïðåäóñìîòðåíî 
ïðîâåäåíèå ñïåöèàëüíîé ïðîâåðêè íå òîëüêî â îòíîøåíèè ëèöà, ïðåòåí-
äóþùåãî íà çàíÿòèå ñîîòâåòñòâóþùåé äîëæíîñòè, íî è â îòíîøåíèè ëèö, 
ê êîòîðûì â ñîîòâåòñòâèè ñ àáçàöåì âòîðûì ÷àñòè ïåðâîé ñòàòüè 1 äàí-
íîãî çàêîíà îòíîñÿòñÿ ñóïðóãè, äåòè, ðîäèòåëè, ðîäíûå áðàòüÿ è ñåñòðû, 
äåä, áàáêà, âíóêè, óñûíîâèòåëè, óñûíîâëåííûå, à òàêæå äðóãèå ëèöà ïðè 
óñëîâèè èõ ïîñòîÿííîãî ïðîæèâàíèÿ ñîâìåñòíî ñ ñóáúåêòîì, îïðåäåëåí-
íûì â ÷àñòè ïåðâîé ñòàòüè 2 Çàêîíà ¹1506, è âåäåíèÿ ñ íèì ñîâìåñòíîãî 
õîçÿéñòâà. 

Ïðîâåðÿÿ íà êîíñòèòóöèîííîñòü óêàçàííûå ïîëîæåíèÿ, Êîíñòèòóöè-
îííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

Ñîãëàñíî ÷àñòÿì ïåðâîé, âòîðîé, ÷åòâåðòîé ñòàòüè 32 Êîíñòèòóöèè 
Óêðàèíû íèêòî íå ìîæåò ïîäâåðãàòüñÿ âìåøàòåëüñòâó â åãî ëè÷íóþ è ñå-
ìåéíóþ æèçíü, êðîìå ñëó÷àåâ, ïðåäóñìîòðåííûõ Êîíñòèòóöèåé Óêðàèíû; 
íå äîïóñêàåòñÿ ñáîð, õðàíåíèå, èñïîëüçîâàíèå è ðàñïðîñòðàíåíèå êîíôè-
äåíöèàëüíîé èíôîðìàöèè î ëèöå áåç åãî ñîãëàñèÿ; êàæäîìó ãàðàíòèðóåòñÿ 
ñóäåáíàÿ çàùèòà ïðàâà îïðîâåðãàòü íåäîñòîâåðíóþ èíôîðìàöèþ î ñåáå è 
÷ëåíàõ ñâîåé ñåìüè è ïðàâà òðåáîâàòü èçúÿòèÿ ëþáîé èíôîðìàöèè, à òàêæå 
ïðàâî íà âîçìåùåíèå ìàòåðèàëüíîãî è ìîðàëüíîãî óùåðáà, ïðè÷èíåííîãî 
ñáîðîì, õðàíåíèåì, èñïîëüçîâàíèåì è ðàñïðîñòðàíåíèåì òàêîé íåäîñòî-
âåðíîé èíôîðìàöèè.

Ïåðå÷åíü áëèçêèõ ëèö íåçàâèñèìî îò ìåñòà èõ ïðîæèâàíèÿ è âåäåíèÿ 
ñîâìåñòíîãî õîçÿéñòâà, à òàêæå äðóãèõ ëèö ïðè óñëîâèè èõ ïîñòîÿííîãî 
ïðîæèâàíèÿ ñ ëèöîì, ïðåòåíäóþùèì íà çàíÿòèå ñîîòâåòñòâóþùåé äîëæ-
íîñòè, è âåäåíèÿ ñ íèì ñîâìåñòíîãî õîçÿéñòâà, îïðåäåëåííûé â àáçàöå 
âòîðîì ÷àñòè ïåðâîé ñòàòüè 1 Çàêîíà ¹1506, äàåò âîçìîæíîñòü ãîñóäàðñ-
òâåííûì îðãàíàì âìåøèâàòüñÿ â èõ ëè÷íóþ è ñåìåéíóþ æèçíü, áåçîñíî-
âàòåëüíî ïîëó÷àòü ñâåäåíèÿ ëè÷íîãî õàðàêòåðà, ÷òî ïðîòèâîðå÷èò ïðèâå-
äåííîé íîðìå Îñíîâíîãî Çàêîíà Óêðàèíû. Êðîìå òîãî, ñëåäóåò ó÷èòûâàòü 
è òî, ÷òî áëèçêèå ëèöà íå ïðåòåíäóþò íà çàíÿòèå óêàçàííûõ äîëæíîñòåé, 
à ëèøü îïîñðåäñòâîâàííî (ðîäñòâåííûìè èëè äðóãèìè ñâÿçÿìè) ñâÿçàíû ñ 
ëèöàìè, ïðåòåíäóþùèìè íà ýòî èëè çàíèìàþùèìè óêàçàííûå äîëæíîñòè. 
Ïðåäîñòàâëåíèå èíôîðìàöèè î áëèçêèõ è äðóãèõ ëèöàõ áåç èõ ñîãëàñèÿ 
ëèöîì, ïðåòåíäóþùèì íà çàíÿòèå ñîîòâåòñòâóþùåé äîëæíîñòè, ìîæåò 
ïðèâåñòè ê ïîëó÷åíèþ íåäîñòîâåðíûõ äàííûõ, âñëåäñòâèå ÷åãî îíî áóäåò 
íåñòè îòâåòñòâåííîñòü ñîãëàñíî ñòàòüå 1641 Êîäåêñà Óêðàèíû îá àäìèíèñ-
òðàòèâíûõ ïðàâîíàðóøåíèÿõ.

Ïðè ðåøåíèè äàííîãî âîïðîñà Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñ-
õîäèò èç ÷àñòè ïåðâîé ñòàòüè 64 Îñíîâíîãî Çàêîíà Óêðàèíû, ñîãëàñíî 
êîòîðîé êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà íå 
ìîãóò áûòü îãðàíè÷åíû, êðîìå ñëó÷àåâ, óñòàíîâëåííûõ Êîíñòèòóöèåé 
Óêðàèíû.

Ñëåäîâàòåëüíî, â îòíîøåíèè áëèçêèõ è äðóãèõ ëèö, óêàçàííûõ â àáçàöå 
âòîðîì ÷àñòè ïåðâîé ñòàòüè 1 Çàêîíà ¹1506, íå ìîæåò ïðîâîäèòüñÿ ñïå-
öèàëüíàÿ ïðîâåðêà, ïðåäóñìîòðåííàÿ ïóíêòàìè 2, 3 ÷àñòè âòîðîé ñòàòüè 9 
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äàííîãî çàêîíà, ïîñêîëüêó ýòî ïðîòèâîðå÷èò ïîëîæåíèÿì ñòàòüè 32, ÷àñòè 
ïåðâîé ñòàòüè 64 Êîíñòèòóöèè Óêðàèíû.

5. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ïîäíèìàåò âîïðîñ 
î ïðèçíàíèè íåêîíñòèòóöèîííûìè ïîëîæåíèé Çàêîíà ¹1506, à èìåííî: 
àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé ñòàòüè 3, ñòàòüè 26 î ïîëíîìî÷èÿõ îðãàíîâ 
ïðîêóðàòóðû Óêðàèíû îòíîñèòåëüíî êîîðäèíàöèè äåÿòåëüíîñòè ïðàâî-
îõðàíèòåëüíûõ îðãàíîâ ïî âîïðîñàì ïðîòèâîäåéñòâèÿ êîððóïöèè è îñó-
ùåñòâëåíèÿ íàäçîðà çà èñïîëíåíèåì çàêîíîâ â ýòîé ñôåðå; àáçàöà òðåòüåãî 
÷àñòè òðåòüåé ñòàòüè 9 îòíîñèòåëüíî óòâåðæäåíèÿ Êàáèíåòîì Ìèíèñòðîâ 
Óêðàèíû ïîëîæåíèÿ îá îðãàíèçàöèè ïðîâåäåíèÿ ñïåöèàëüíîé ïðîâåðêè, 
à òàêæå ïîä÷åðêèâàåò íåêîíñòèòóöèîííîñòü Çàêîíà ¹1507 â öåëîì, ìîòè-
âèðóÿ òåì, ÷òî â íåì íå ïðåäóñìîòðåíû íîðìû, êîòîðûìè çàêðåïëÿëèñü áû 
êîíñòèòóöèîííûå îñíîâû ñóäîïðîèçâîäñòâà, îïðåäåëåííûå â ñòàòüå 129 
Îñíîâíîãî Çàêîíà Óêðàèíû.

Â ñîîòâåòñòâèè ñ ïóíêòîì 4 ÷àñòè âòîðîé ñòàòüè 39 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» â êîíñòèòóöèîííîì ïðåäñòàâëåíèè 
ïðèâîäèòñÿ ïðàâîâîå îáîñíîâàíèå óòâåðæäåíèé îòíîñèòåëüíî íåêîíñòè-
òóöèîííîñòè ïðàâîâîãî àêòà èëè îòäåëüíûõ åãî ïîëîæåíèé. Òàêèì îáðà-
çîì, ïðåäìåòîì ðàññìîòðåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ìîæåò 
áûòü êîíñòèòóöèîííîå ïðåäñòàâëåíèå, â êîòîðîì íå òîëüêî óòâåðæäàåòñÿ 
î íåêîíñòèòóöèîííîñòè çàêîíîâ, íî è èçëàãàþòñÿ àðãóìåíòû â ïîäòâåðæ-
äåíèå ýòîãî (÷àñòü ïåðâàÿ ñòàòüè 71 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû»).

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå íå ïðèâåë ïðàâîâî-
ãî îáîñíîâàíèÿ íåêîíñòèòóöèîííîñòè îñïàðèâàåìûõ ïîëîæåíèé.

Ñëåäîâàòåëüíî, îòñóòñòâèå òàêîãî îáîñíîâàíèÿ ñîãëàñíî ïóíêòó 2 ñòà-
òüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ îñ-
íîâàíèåì äëÿ îòêàçà â îòêðûòèè êîíñòèòóöèîííîãî ïðîèçâîäñòâà.

Âûÿâëåíèå óêàçàííûõ îáñòîÿòåëüñòâ âî âðåìÿ ðàññìîòðåíèÿ äåëà â ñëå-
äóþùèõ ñòàäèÿõ îáóñëàâëèâàåò ïðåêðàùåíèå ïðîèçâîäñòâà â ýòîé ÷àñòè íà 
ïëåíàðíîì çàñåäàíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû.

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152, ñòàòüåé 153 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿ-
ìè 39, 45, 51, 61, 63, 65, 69, 71, 73 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì 
Ñóäå Óêðàèíû», ïóíêòîì 1 §51 Ðåãëàìåíòà Êîíñòèòóöèîííîãî Ñóäà Óêðà-
èíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöè-
îííûìè) ïîëîæåíèÿ:

— ïóíêòà 1 ðàçäåëà VIII «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà Óêðàè-
íû «Î ïðèíöèïàõ ïðåäóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè» 
îò 11 èþíÿ 2009 ãîäà ¹1506-VI, ñòàòüè 28 Çàêîíà Óêðàèíû «Îá îòâåòñòâåí-
íîñòè þðèäè÷åñêèõ ëèö çà ñîâåðøåíèå êîððóïöèîííûõ ïðàâîíàðóøåíèé» 
îò 11 èþíÿ 2009 ãîäà ¹1507-VI, ðàçäåëà ²² Çàêîíà Óêðàèíû «Î âíåñåíèè 
èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî îò-
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âåòñòâåííîñòè çà êîððóïöèîííûå ïðàâîíàðóøåíèÿ» îò 11 èþíÿ 2009 ãîäà 
¹1508-VI ñ èçìåíåíèÿìè, âíåñåííûìè çàêîíàìè Óêðàèíû «Î âíåñåíèè 
èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàèíû ïî ïðåäóïðåæäåíèþ è ïðîòè-
âîäåéñòâèþ êîððóïöèè» îò 23 äåêàáðÿ 2009 ãîäà ¹1787-VI è îò 10 ìàðòà 
2010 ãîäà ¹1962-VI;

— ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 4 Çàêîíà Óêðàèíû «Î ïðèíöèïàõ ïðå-
äóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà ¹1506-VI 
îòíîñèòåëüíî ïðàâà ÷ëåíîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû, ðóêîâîäèòå-
ëåé öåíòðàëüíûõ è ìåñòíûõ îðãàíîâ èñïîëíèòåëüíîé âëàñòè çàíèìàòüñÿ 
ïðåïîäàâàòåëüñêîé, íàó÷íîé è òâîð÷åñêîé äåÿòåëüíîñòüþ òîëüêî âî âíå-
ðàáî÷åå âðåìÿ;

— ÷àñòåé ïåðâîé, âòîðîé ñòàòüè 9 Çàêîíà Óêðàèíû «Î ïðèíöèïàõ 
ïðåäóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà
¹1506-VI î ñïåöèàëüíîé ïðîâåðêå ëèö, ïðåòåíäóþùèõ íà çàíÿòèå äîëæ-
íîñòåé, ñâÿçàííûõ ñ èñïîëíåíèåì ôóíêöèé ãîñóäàðñòâà èëè îðãàíîâ ìåñò-
íîãî ñàìîóïðàâëåíèÿ (êðîìå ïîëîæåíèé ïóíêòîâ 2, 3 ÷àñòè âòîðîé óêàçàí-
íîé ñòàòüè îòíîñèòåëüíî áëèçêèõ ëèö).

2. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè):

— ñëîâîñî÷åòàíèå «êîòîðûå îñóùåñòâëÿþòñÿ âî âíåðàáî÷åå âðåìÿ», ñî-
äåðæàùååñÿ â ïóíêòå 2 ÷àñòè ïåðâîé ñòàòüè 4 Çàêîíà Óêðàèíû «Î ïðèíöè-
ïàõ ïðåäóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà 
¹1506-VI, è ñëîâîñî÷åòàíèå «âî âíåðàáî÷åå âðåìÿ», ñîäåðæàùååñÿ â ñòà-
òüå 21224 Êîäåêñà Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ, êðîìå 
åãî ðàñïðîñòðàíåíèÿ íà ëèöà, óêàçàííûå â ÷àñòè ïåðâîé ñòàòüè 120 Êîíñ-
òèòóöèè Óêðàèíû;

— ñëîâîñî÷åòàíèå «è áëèçêèõ åìó ëèö», ñîäåðæàùååñÿ â ïóíêòàõ 2, 3 
÷àñòè âòîðîé ñòàòüè 9 Çàêîíà Óêðàèíû «Î ïðèíöèïàõ ïðåäóïðåæäåíèÿ è 
ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà ¹1506-VI.

3. Ïîëîæåíèÿ Çàêîíà Óêðàèíû «Î ïðèíöèïàõ ïðåäóïðåæäåíèÿ è 
ïðîòèâîäåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà ¹1506-VI è Êîäåêñà 
Óêðàè íû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ, ïðèçíàííûå íåêîíñ-
òèòóöèîííûìè, óòðà÷èâàþò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñó-
äîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ.

4. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó î ïðîâåðêå íà 
ñîîòâåòñòâèå Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòü) àáçàöà òðå-
òüåãî ÷àñòè ÷åòâåðòîé ñòàòüè 3, àáçàöà òðåòüåãî ÷àñòè òðåòüåé ñòàòüè 9, 
ñòàòüè 26 Çàêîíà Óêðàèíû «Î ïðèíöèïàõ ïðåäóïðåæäåíèÿ è ïðîòèâî-
äåéñòâèÿ êîððóïöèè» îò 11 èþíÿ 2009 ãîäà ¹1506-VI, Çàêîíà Óêðàèíû 
«Îá îòâåòñòâåííîñòè þðèäè÷åñêèõ ëèö çà ñîâåðøåíèå êîððóïöèîííûõ 
ïðàâîíàðóøåíèé» îò 11 èþíÿ 2009 ãîäà ¹1507-VI íà îñíîâàíèè ïóíêòà 2 
ñòàòüè 45 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» — íå-
ñîîòâåòñòâèå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ òðåáîâàíèÿì, ïðåäóñìîò-
ðåííûì Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì Óêðàèíû «Î Êîíñòèòóöèîí-
íîì Ñóäå Óêðàèíû».
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5. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.21-rp/2010 
dated October 6, 2010 in the case upon the constitutional petition of the Supreme 
Court of Ukraine concerning the conformity with the Constitution of Ukraine 
(constitutionality) of the provisions of laws of Ukraine «On Basic Principles of 
Prevention and Counteracting Corruption», «On Liability of Legal Entities for 
Corruption-Related Offences», «On Introducing Amendments to some Legislative 
Acts of Ukraine concerning Liability for Corruption Offences» (case on corruption 
offences and enactment of the anti-corruption legislation)

Item 1 of Section VIII «Final Provisions» of the Law of Ukraine «On Basic 
Principles of Prevention and Counteracting Corruption» No.1506-VI dated 
June 11, 2009 (hereinafter referred to as «the Law No.1506»), Article 28 of the 
Law of Ukraine «On Liability of Legal Entities for Corruption-Related Offences» 
No.1507-VI dated June 11, 2009 (hereinafter referred to as «the Law No.1507») 
and Section II of the Law of Ukraine «On Introducing Amendments to some 
Legislative Acts of Ukraine concerning Liability for Corruption Offences» 
No.1508-VI dated June 11, 2009 (hereinafter referred to as «the Law No.1508») 
envisage that these laws become effective from the day they are published and 
enacted from January 1, 2010. The laws of Ukraine «On Introducing Amendments 
to some Laws of Ukraine concerning Prevention and Counteracting Corruption» 
No.1787-VI dated December 23, 2009 (hereinafter referred to as «the Law 
No.1787») and No.1962-VI dated March 10, 2010 (hereinafter referred to as «the 
Law No.1962») postponed the term of enactment of the disputed laws firstly until 
April 1, 2010 and later until January 1, 2011.

The Constitutional Court of Ukraine proceeds from the fact that the stages of 
legislative process are defined at the constitutional level and, in particular, include 
the procedure of submission and consideration of the draft laws, adoption of laws 
and their entry into effect

According to Articles 57.2, 57.3 of the Basic Law laws and other normative 
legal acts that determine the rights and duties of citizens shall be brought to the 
notice of the population by the procedure established by law. Laws and other 
normative legal acts that determine the rights and duties of citizens, but that are 
not brought to the notice of the population by the procedure established by law, 
are not effective.

In this context the Constitutional Court of Ukraine considers that the 
provisions of Article 94.5 of the Constitution of Ukraine entitle the Verkhovna 
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Rada of Ukraine to determine the terms for laws to become effective not only 
in ten days from the day of their official publication but also from the moment 
defined in the law itself, in particular, from the day of their enactment. That 
means that the laws or their separate provisions can be enacted after the day they 
became effective.

Thus, the Basic Law envisages the order and terms of entry into force for 
the law and also enactment of its separate provisions. Hence the legislator 
can determine other day of law’s enactment taking into consideration various 
circumstances.

Therefore, the differentiation between the moments of their enactment 
and becoming effective in the disputed laws do not contradict the provisions of 
Articles 57, 94.5 of the Constitution of Ukraine and can not be interpreted as a 
violation of the constitutional procedure of entry into force of the laws. That is 
why the provision of item 1 of the Section VIII «Final Provisions» of the Law 
No.1506, Article 28 of the Law No.1507 and Section II of the Law No.1508 
amended by the Laws No.1787 and No.1962 conform with the Constitution. 

According to Article 4.1.2 of the Law No.1506 the corruption offence is 
defined as the performance of other remunerated work or the entrepreneurship 
(except teaching, scholarly and creative activities, medical practice, coach or 
referee’s work in sports that are performed outside of working hours) by the 
individuals mentioned in Articles 2.1.1, 2.1.2, 2.1.3 of this Law. This category 
includes those who are authorised to execute the functions of the State or the local 
self-government or are equal to them, and also those who hold offices related to 
performance of organisational and regulatory or administrative duties, physical 
entities — entrepreneurs. Moreover, Article 21224 of the Code of Ukraine On 
Administrative Offences establishes the liability for the violation of restrictions 
related to performance of entrepreneurship and requirements concerning 
compatibility. 

The Constitutional Court of Ukraine proceeds from the contents of the 
provisions of Article 127.2 of the Constitution of Ukraine according to which 
the professional judges shall not belong to political parties and trade unions, take 
part in any political activity, hold a representative mandate, occupy any other 
paid positions, perform other remunerated work except scholarly, teaching and 
creative activity.

As far as the issues of the limits of the activities of judges in scholarly, teaching 
and creative activity are completely regulated by the Constitution of Ukraine, the 
law may not establish any restriction of the right to perform such activities, except 
cases envisaged by the Constitution of Ukraine (Article 64 of the Fundamental 
Law). 

The issue of compatibility of offices of the civil servant and other remunerated 
work of the members of the Cabinet of Ministers of Ukraine, chief officers of 
central and local bodies of executive power and local-self government who 
have the right to perform teaching, scholarly and creative work outside working 
hours (Article 120.1 of the Constitution of Ukraine) at the constitutional level is 
regulated in another way. With regard to this the provisions of Article 4.1.2 of the 
Law No.1506 concerning the abovementioned persons are conforming with the 
Constitution and are considered by the Constitutional Court of Ukraine as an 
exception to the general rule.
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The performance of teaching, scholarly and creative work, medical practice, 
coach or referee’s work in sports by the persons mentioned in Articles 2.1.1, 2.1.2, 
2.1.3 of the Law No.1506, including People’s Deputies of Ukraine is qualified as 
«corruption offence» in case these persons perform this work during working hours.

However, the Constitution of Ukraine guarantees to the citizens the freedom 
of literary, artistic, scientific and technical creativity (Article 54.1). In accordance 
with Article 41.1 of the Basic Law everyone has the right to dispose of the results 
of his or her intellectual and creative activity.

Since under Article 9.1 of the Constitution of Ukraine international treaties 
that are in force, agreed to be binding by the Verkhovna Rada of Ukraine, are 
part of the national legislation of Ukraine the Constitutional Court of Ukraine 
takes into account the fact that the Civil Law Convention on Corruption of 1999, 
the Criminal Law Convention on Corruption of 1999 and the United Nations 
Convention against Corruption (UNCAC) of 2003 ratified by Ukraine directly 
relate corruption with self-interested actions (omissions) of officials during 
execution of their professional duties.

The given provisions render it impossible to recognise by the legislator of 
the performance of scholarly or teaching work as corruption in case it is the 
source of legal income of reasonably proved amount and it is not connected 
with self-interested actions (omissions) of officials during execution of his or her 
professional duties.

All these specific features of the intellectual activity of an individual are 
taken into consideration in the effective Law of Ukraine «On the Prevention 
of Corruption» that does not establish administrative liability for the persons 
authorised to execute the functions of the State for their performance of teaching, 
scholarly and creative work during working hours.

According to Article 22.3 of the Constitution of Ukraine the content and scope 
of existing rights and freedoms shall not be diminished in the adoption of new laws 
or in the amendment of laws that are in force. The disputed Article 4.1.2 of the 
Law of Ukraine No.1506 prohibits for persons mentioned in Articles 2.1.1, 2.1.2, 
2.1.3 of this Law to perform activities that were sanctioned before the adoption of 
the Law No.1506, which contravenes the abovementioned constitutional norm. 

In order to use the working hours more effectively by the officials the legislator 
can envisage additional permissive mechanisms (regulators) which regulate their 
performance of scholarly and teaching work outside main working place. But it 
should not be done by way of recognising such activities and work as corruption 
and establishing administrative liability solely for the fact it is performed outside 
working hours. It should be taken into account that every restriction of the human 
and citizens’ rights should be not only legally substantiated but also be socially 
justifiable and adequate.

Article 9 of the Law No.1506 envisages that candidates to hold office related 
to implementation of the functions of the State undergo special examination, 
especially, regarding the information submitted personally. This examination 
is applied towards the information about the candidate, record of his or her 
criminal liability or liability for corruption offences, reliable information about 
incomes, their sources and financial liabilities, including those from abroad, and 
availability of his or her corporate rights, information about state of health, level 
of education, scientific degree and rank, professional qualifications.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

389

The reporting on incomes and financial liabilities by office seekers or the 
persons who already hold the office is envisaged by Article 13 of the Law of Ukraine 
«On Civil Service» and by Article 13 of the Law of Ukraine «On Civil Service 
at the Bodies of Local Self-Government». Restrictions related to the necessity 
of financial control for this category of individuals facilitate identification of 
corruption offences and that is why they are very important for personnel selection 
and for the defense of the national economy. 

The procedures established by legislation provide formation of appropriate 
corps of personnel who are candidates to hold offices related to the execution of 
functions of the State or bodies of local self-government and take into consideration 
the constitutional provisions of social responsibility of every individual, duties 
before the society and the right of every individual to free development of his 
or her personality stipulated in Article 23 of the Constitution of Ukraine. Also 
they do not violate the constitutional norm which envisages the opportunity of 
collection, storage, usage and dissemination of confidential information about a 
person in cases determined by law (Article 32.2 of the Constitution of Ukraine). 

Hereby the provisions of Articles 9.1, 9.2 of the Law No.1506 concerning the 
special testing of persons who are candidates to hold offices related to execution 
of functions of the State or bodies of local self-government conform with the 
Constitution (are constitutional).

Articles 9.2.2, 9.2.3 of the Law No.1506 envisage the special examination 
not only for office seekers but also — according to paragraph two Article 1.1 — 
spouses, children, parents, whole blood brothers and sisters, grandfather and 
grandmother, grandchildren, adopters, adopted and also other individuals on 
conditions of permanent cohabitation and joint household with the person 
defined in paragraph 1 of Article 2 of Law No.1506.

The list of connected persons irrespective of their place of residence and joint 
household as well as other persons who permanently cohabitate and run joint 
household with the person seeking the office, defined in paragraph two Article 1.1 
of the Law No.1506 gives the opportunity for the state bodies to interfere in one’s 
private life and familial privacy, groundlessly obtain private information which 
violates the abovementioned norm of the Basic Law. Moreover, it should be taken 
into account that connected persons are not office seekers but are only indirectly 
(ties of blood etc.) connected with the person who is an office seeker or already 
holds the office. The reporting on one’s connected and other persons without 
consent by a person who is an office seeker can cause the obtainment of invalid 
data whereupon the person would bear liability under Article 1641 of the Code of 
Ukraine On Administrative Offences. 

Therefore, the special examination envisaged by Articles 9.2.2, 9.2.3 of the 
Law No.1506 may not be applied to one’s connected and persons, mentioned in 
paragraph two Article 1.1 of the Law No.1506 because it violates the provisions of 
Articles 32, 64.1 of the Constitution of Ukraine.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as conforming with the Constitution of Ukraine (constitutional) 

the provisions of:
— item 1 of the Section VIII «Final Provisions» of the Law of Ukraine «On Basic 

Principles of Prevention and Counteracting Corruption» No.1506-VI dated 
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June 11, 2009; Article 28 of the Law of Ukraine «On Liability of Legal Entities for 
Corruption-Related Offences» No.1507-VI dated June 11, 2009; Section II of the 
Law of Ukraine «On Introducing Amendments to some Legislative Acts of Ukraine 
concerning Liability for Corruption Offences» No.1508-VI dated June 11, 2009 
with amendments introduced by laws of Ukraine «On Introducing Amendments to 
some Laws of Ukraine concerning Prevention and Counteracting Corruption» 
No.1787-VI dated December 23, 2009 and No.1962-VI dated March 10, 2010;

— Article 4.1.2. of Law of Ukraine «On Basic Principles of Prevention and 
Counteracting Corruption» No.1506-VI dated June 11, 2009 concerning the 
right of the members of the Cabinet of Ministers of Ukraine, chief officers of 
central and local bodies of executive power and local-self government to perform 
teaching, scholarly and creative work only outside of working hours;

— Articles 9.1, 9.2 of the Law of Ukraine «On Basic Principles of Prevention and 
Counteracting Corruption» No.1506-VI dated June 11, 2009 concerning special 
examination for candidates to the offices related with the implementation of the 
functions of the State or bodies of local self-government (except the provisions of 
Articles 9.2.2, 9.2.3 concerning one’s connected persons).

2. To recognise as non-conforming with the Constitution of Ukraine (un-
constitutional):

— word combination «which are performed outside of working hours» in 
Article 4.1.2 of the Law of Ukraine «On Basic Principles of Prevention and 
Counteracting Corruption» No.1506-VI dated June 11, 2009 and word combination 
«outside of working hours» in Article 21424 of the Code of Ukraine On Administrative 
Offences, except its application towards individuals mentioned in Article 120.1 of the 
Constitution of Ukraine;

— word combination «one’s connected persons» in Articles 9.2.2, 9.2.3 
of the Law of Ukraine «On Basic Principles of Prevention and Counteracting 
Corruption» No.1506-VI dated June 11, 2009.

3. The provisions of the Law of Ukraine «On Basic Principles of Prevention and 
Counteracting Corruption» No.1506-VI dated June 11, 2009 and the Code of 
Ukraine On Administrative Offences declared unconstitutional lose their effect 
from the day the Constitutional Court adopts this Decision.

4. To terminate the constitutional proceedings in case concerning conformity 
with the Constitution of Ukraine (constitutionality) of paragraph 3 Article 3.4, 
paragraph 3 Article 9.3, Article 26 of the Law of Ukraine «On Basic Principles 
of Prevention and Counteracting Corruption» No.1506-VI dated June 11, 2009, 
Law of Ukraine «On Liability of Legal Entities for Corruption-Related Offences» 
No.1507-VI dated June 11, 2009 on the grounds of Article 45.2 of Law of Ukraine 
«On the Constitutional Court of Ukraine» — constitutional petition does not 
meet the requirements envisaged by the Constitution of Ukraine and the Law 
«On the Constitutional Court of Ukraine».
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì 54 íàðîäíèõ äåïóòàò³â Óêðà¿íè
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü
ñòàòåé 14‚ 24‚ 64‚ ïóíêò³â 7–13 ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ»

Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2010 ð³ê»

м.  К и ї в Ñïðàâà ¹1-47/2010
30 листопада 2010 року
№22-рп/2010 

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — ãîëîâóþ÷îãî, äîïîâ³äà÷à‚ Áàóëiíà 
Þðiÿ Âàñèëüîâè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâi÷åíêà Ñåðãiÿ 
Ëåîíiäîâè÷à, Âèíîêóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ãóëüòàÿ Ìèõàéëà Ìèðîñ-
ëàâîâè÷à, Çàïîðîæöÿ Ìèõàéëà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëî-
âè÷à, Êîëîñà Ìèõàéëà ²âàíîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè, Ñåðãåé÷óêà 
Îëåãà Àíàòîë³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäð³ÿ Àíä-
ð³éîâè÷à, Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øàïòàëè Íàòàë³ Êîñòÿíòèí³âíè, 
Øèøê³íà Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì ïîäàí-
íÿì 54 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óê-
ðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ñòàòåé 14‚ 24‚ 64‚ ïóíêò³â 7–13 ðîçä³-
ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò 
Óêðà¿íè íà 2010 ð³ê» â³ä 27 êâ³òíÿ 2010 ðîêó ¹2154-V² (Â³äîìîñò³ Âåðõîâíî¿ 
Ðàäè Óêðà¿íè‚ 2010 ð.‚ ¹¹22–25‚ ñò.263) (äàë³ — Çàêîí).

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòåé 39, 40 Çàêîíó 
Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå ïîäàííÿ 
54 íàðîäíèõ äåïóòàò³â Óêðà¿íè.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòåþ 71 Çàêîíó Óêðà¿íè «Ïðî 
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º òâåðäæåííÿ ñóá’ºêòà ïðàâà íà êîíñòèòóö³éíå 
ïîäàííÿ ïðî íåêîíñòèòóö³éí³ñòü çàçíà÷åíèõ ïîëîæåíü Çàêîíó.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ãîëîâ³íà À.Ñ. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè‚ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ — 54 íàðîäíèõ äåïóòàòè 
Óêðà¿íè — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì 
âèçíàòè òàêèìè‚ ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîíñòèòó-
ö³éíèìè)‚ ïîëîæåííÿ Çàêîíó‚ à ñàìå:

— ñòàòò³ 14‚ ÿêîþ âñòàíîâëåíî‚ ùî «ïðè çä³éñíåíí³ äåðæàâíèõ çàïî-
çè÷åíü òà íàäàíí³ äåðæàâíèõ ãàðàíò³é Ì³í³ñòð ô³íàíñ³â Óêðà¿íè çà äî-
ðó÷åííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ìàº ïðàâî áðàòè çîáîâ’ÿçàííÿ â³ä 
³ìåí³ Óêðà¿íè‚ ïîâ’ÿçàí³ ³ç çä³éñíåííÿì òàêèõ çàïîçè÷åíü òà íàäàííÿì 
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äåðæàâíèõ ãàðàíò³é‚ ó òîìó ÷èñë³ ùîäî â³äìîâè â³ä ñóâåðåííîãî ³ìóí³òåòó â 
ìîæëèâèõ ñóäîâèõ ñïðàâàõ‚ ïîâ’ÿçàíèõ ³ç ïîâåðíåííÿì êðåäèò³â (ïîçèê) òà 
çâ³ëüíåííÿì ïëàòåæ³â çã³äíî ç äîãîâîðàìè â³ä áóäü-ÿêèõ êîì³ñ³é‚ ïîäàòê³â 
³ çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â)‚ ïðîòÿãîì ÷àñó ä³¿ çîáîâ’ÿçàííÿ ç ïîâåð-
íåííÿ çàïîçè÷åíèõ êîøò³â»;

— ñòàòò³ 24‚ ÿêà ïåðåäáà÷àº, ùî «íà ÷àñòêîâó çì³íó ÷àñòèíè äðóãî¿ ñòàò-
ò³ 21 Çàêîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ äåðæàâíîãî ìàéíà» (Â³äîìîñ-
ò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè‚ 1997 ð.‚ ¹17‚ ñò.122; 2002 ð.‚ ¹12–13‚ ñò.92; 
2003 ð.‚ ¹10–11‚ ñò.86; 2005 ð.‚ ¹7–8‚ ñò.162‚ ¹¹17–19‚ ñò.267; 2006 ð., 
¹4‚ ñò.59‚ ¹¹9–11‚ ñò.96; 2007 ð.‚ ¹7–8‚ ñò.66; 2008 ð.‚ ¹¹5–8‚ ñò.78; 
2009 ð.‚ ¹¹20–22‚ ñò.269) äîçâîëèòè ó ïðîöåñ³ ïðèâàòèçàö³¿ äåðæàâíîãî 
ìàéíà îïëàòó éîãî âàðòîñò³ ó â³ëüíî êîíâåðòîâàí³é ³íîçåìí³é âàëþò³»;

— ñòàòò³ 64‚ ÿêîþ âñòàíîâëåíî‚ ùî «äî ÷ëåí³â ñ³ì’¿ ï³ëüãîâèêà ïðè íà-
äàíí³ ï³ëüã íàëåæàòü: äðóæèíà (÷îëîâ³ê)‚ ¿õí³ íåïîâíîë³òí³ ä³òè (äî 18 ðî-
ê³â); íåîäðóæåí³ ïîâíîë³òí³ ä³òè‚ ÿê³ âèçíàí³ ³íâàë³äàìè ç äèòèíñòâà 
² òà ²² ãðóïè àáî ³íâàë³äàìè ² ãðóïè; îñîáà‚ ÿêà ïðîæèâàº ðàçîì ç ³íâàë³äîì 
â³éíè ² ãðóïè òà äîãëÿäàº çà íèì çà óìîâè‚ ùî ³íâàë³ä â³éíè íå ïåðåáóâàº ó 
øëþá³; íåïðàöåçäàòí³ áàòüêè; îñîáà‚ ÿêà çíàõîäèòüñÿ ï³ä îï³êîþ àáî ï³êëó-
âàííÿì ãðîìàäÿíèíà‚ ùî ìàº ïðàâî íà ï³ëüãè‚ òà ïðîæèâàº ðàçîì ç íèì»;

— ïóíêò³â 7–13 ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ», ÿêèìè ïåðåä-
áà÷åíî:

«7. Ç ìåòîþ çìåíøåííÿ äåô³öèòó áþäæåòó ó 2010 ðîö³ íàäàòè ïðàâî 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè çà ïîãîäæåííÿì ç Êîì³òåòîì Âåðõîâíî¿ Ðàäè 
Óêðà¿íè ç ïèòàíü áþäæåòó ïðèéìàòè ð³øåííÿ ùîäî ïåðåãëÿäó äåÿêèõ ðîç-
ì³ð³â âèïëàò, âèçíà÷åíèõ çàêîíîäàâñòâîì, òà ïî ³íøèõ çàêîíîäàâ÷èõ àêòàõ, 
ÿê³ ïåðåäáà÷àþòü äîäàòêîâ³ âèäàòêè ç äåðæàâíîãî òà ì³ñöåâèõ áþäæåò³â.

8. Óñòàíîâèòè, ùî ó 2010 ðîö³ îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî 
âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè» (Â³äîìîñò³ Âåðõîâ íî¿ 
Ðàäè Óêðà¿íè, 2008 ð., ¹27–28, ñò.253; 2009 ð., ¹16, ñò.223, ¹26, ñò.328) 
çàñòîñîâóþòüñÿ ç óðàõóâàííÿì òàêèõ çì³í:

ó ðîçä³ë³ ²² «Ïðèê³íöåâ³ ïîëîæåííÿ»:
çóïèíèòè íà 2010 ð³ê ä³þ àáçàö³â äâàäöÿòü ïåðøîãî — äâàäöÿòü òðåòüî-

ãî ïóíêòó 4;
ó ïóíêò³ 6 öèôðè «2,27» çì³íèòè öèôðàìè «3,19».
9. Óñòàíîâèòè, ùî ó 2010 ðîö³ îêðåì³ ïîëîæåííÿ Çåìåëüíîãî êîäåêñó 

Óêðà¿íè (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2002 ð., ¹3–4, ñò.27) çàñòîñî-
âóþòüñÿ ç óðàõóâàííÿì òàêèõ çì³í:

òåêñò ñòàòò³ 209 âèêëàñòè ó òàê³é ðåäàêö³¿:
«1. Êîøòè â³ä â³äøêîäóâàííÿ âòðàò ñ³ëüñüêîãîñïîäàðñüêîãî ³ ë³ñîãîñ-

ïîäàðñüêîãî âèðîáíèöòâà çàðàõîâóþòüñÿ ó ðîçì³ð³: 100 â³äñîòê³â — äî áþä-
æåò³â ì³ñò Êèºâà òà Ñåâàñòîïîëÿ; 25 â³äñîòê³â — äî áþäæåòó Àâòîíîìíî¿ 
Ðåñïóáë³êè Êðèì òà îáëàñíèõ áþäæåò³â, 75 â³äñîòê³â — äî áþäæåò³â ì³ñò 
ðåñïóáë³êàíñüêîãî Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì òà îáëàñíîãî çíà÷åííÿ, 
15 â³äñîòê³â — äî ðàéîííèõ áþäæåò³â, 60 â³äñîòê³â — äî áþäæåò³â ì³ñò 
ðàéîííîãî çíà÷åííÿ, ñåëèù, ñ³ë òà ¿õ îá’ºäíàíü.

2. Êîøòè, ÿê³ íàäõîäÿòü ó ïîðÿäêó â³äøêîäóâàííÿ âòðàò ñ³ëüñüêîãîñ-
ïîäàðñüêîãî ³ ë³ñîãîñïîäàðñüêîãî âèðîáíèöòâà, âèêîðèñòîâóþòüñÿ âè-
êëþ÷íî íà îñâîºííÿ çåìåëü äëÿ ñ³ëüñüêîãîñïîäàðñüêèõ ³ ë³ñîãîñïîäàð-
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ñüêèõ ïîòðåá, ïîë³ïøåííÿ â³äïîâ³äíèõ óã³äü, îõîðîíó çåìåëü â³äïîâ³äíî äî 
ðîçðîáëåíèõ ïðîãðàì òà ïðîåêò³â çåìëåóñòðîþ, ïðîâåäåííÿ íîðìàòèâíî¿ 
ãðîøîâî¿ îö³íêè çåìë³, ðîçìåæóâàííÿ çåìåëü äåðæàâíî¿ òà êîìóíàëüíî¿ 
âëàñíîñò³. Âèêîðèñòàííÿ öèõ êîøò³â íà ³íø³ ö³ë³ íå äîïóñêàºòüñÿ».

10. Óñòàíîâèòè, ùî ó 2010 ðîö³ îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî 
ãîñïîäàðñüê³ òîâàðèñòâà» (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 1991 ð., ¹49, 
ñò.682; 1998 ð., ¹18, ñò.89) çàñòîñîâóþòüñÿ ç óðàõóâàííÿì òàêèõ çì³í:

1) ó òðåòüîìó ðå÷åíí³ ñòàòò³ 15 ï³ñëÿ ñëîâà «ðîçðàõóíê³â» äîïîâíèòè 
ñëîâàìè «òà ñïëàòè îáîâ’ÿçêîâî¿ ñóìè äèâ³äåíä³â»;

2) ïóíêò «ä» ÷àñòèíè ï’ÿòî¿ ñòàòò³ 41 ï³ñëÿ ñëîâà «(äèâ³äåíä³â)» äîïîâíè-
òè ñëîâàìè «ç óðàõóâàííÿì âèìîã, ïåðåäáà÷åíèõ öèì òà ³íøèìè çàêîíàìè».

11. Óñòàíîâèòè, ùî ó 2010 ðîö³ îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî 
àêö³îíåðí³ òîâàðèñòâà» (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2008 ð., ¹50–
51, ñò.384) çàñòîñîâóþòüñÿ ç óðàõóâàííÿì òàêèõ çì³í:

1) ó ñòàòò³ 30:
â àáçàö³ ïåðøîìó ÷àñòèíè äðóãî¿ ñëîâà «â îáñÿç³, âñòàíîâëåíîìó ð³øåí-

íÿì çàãàëüíèõ çáîð³â àêö³îíåðíîãî òîâàðèñòâà» âèêëþ÷èòè;
÷àñòèíó äðóãó ï³ñëÿ àáçàöó ïåðøîãî äîïîâíèòè äâîìà íîâèìè àáçàöàìè 

òàêîãî çì³ñòó:
«Âèïëàòà äèâ³äåíä³â çä³éñíþºòüñÿ ãîñïîäàðñüêèì òîâàðèñòâîì ç ÷è-

ñòîãî ïðèáóòêó ó çâ³òíîìó ðîö³ òà/àáî íåðîçïîä³ëåíîãî ïðèáóòêó â ðîçì³ð³ 
íå ìåíøå 30 â³äñîòê³â.

Ðîçì³ð âèïëàòè äèâ³äåíä³â ìîæå áóòè çá³ëüøåíèé çà ð³øåííÿì çàãàëü-
íèõ çáîð³â àêö³îíåðíîãî òîâàðèñòâà».

Ó çâ’ÿçêó ç öèì àáçàö äðóãèé ââàæàòè àáçàöîì ÷åòâåðòèì;
àáçàö ïåðøèé ÷àñòèíè òðåòüî¿ âèêëàñòè â òàê³é ðåäàêö³¿:
«3. Ð³øåííÿ ïðî âèïëàòó äèâ³äåíä³â â ðîçì³ð³ á³ëüøå 30 â³äñîòê³â çà ïðî-

ñòèìè àêö³ÿìè ïðèéìàºòüñÿ çàãàëüíèìè çáîðàìè àêö³îíåðíîãî òîâàðèñòâà»;
2) ó ÷àñòèí³ äðóã³é ñòàòò³ 33: 
ïóíêò 12 äîïîâíèòè ñëîâàìè «ç óðàõóâàííÿì âèìîã, ïåðåäáà÷åíèõ öèì 

òà ³íøèìè çàêîíàìè»;
ïóíêò 15 âèêëàñòè â òàê³é ðåäàêö³¿:
«15) çàòâåðäæåííÿ ð³÷íèõ äèâ³äåíä³â ó ðîçì³ð³, ùî ïåðåâèùóº ¿õ îáñÿã‚ 

âñòàíîâëåíèé àáçàöîì äðóãèì ÷àñòèíè äðóãî¿ ñòàòò³ 30 öüîãî Çàêîíó».
12. Çóïèíèòè íà 2010 ð³ê ä³þ:
1) Çàêîíó Óêðà¿íè «Ïðî ðåíòí³ ïëàòåæ³ çà íàôòó, ïðèðîäíèé ãàç ³ ãà-

çîâèé êîíäåíñàò» (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2004 ð., ¹19, 
ñò.272, ¹43–44, ñò.493; 2005 ð., ¹7–8, ñò.162, ¹¹17–19, ñò.267; 2006 ð.,
¹¹9–11, ñò.96; 2007 ð., ¹3, ñò.31; 2008 ð., ¹¹5–8, ñò.78, ¹27–28, ñò.253);

2) àáçàöó äðóãîãî ïðåàìáóëè Çàêîíó Óêðà¿íè «Ïðî ïîðÿäîê ïîãàøåííÿ 
çîáîâ’ÿçàíü ïëàòíèê³â ïîäàòê³â ïåðåä áþäæåòàìè òà äåðæàâíèìè ö³ëüî-
âèìè ôîíäàìè» (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2001 ð., ¹10, ñò.44; 
2003 ð., ¹24, ñò.154; 2010 ð., ¹2–3, ñò.11);

3) ÷àñòèí äðóãî¿ òà øîñòî¿ ñòàòò³ 16 (ùîäî óìîâ íàäàííÿ ñïåö³àëüíèõ 
äîçâîë³â íà êîðèñòóâàííÿ íàäðàìè) òà ÷àñòèíè ïåðøî¿ ñòàòò³ 34 (ùîäî âè-
çíà÷åííÿ ðîçì³ðó çáîðó çà âèäà÷ó ñïåö³àëüíèõ äîçâîë³â íà êîðèñòóâàííÿ 
íàäðàìè) Êîäåêñó Óêðà¿íè ïðî íàäðà (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
1994 ð., ¹36, ñò.340);
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4) ñòàòåé 14–16 Çàêîíó Óêðà¿íè «Ïðî íàôòó ³ ãàç» (Â³äîìîñò³ Âåðõîâíî¿ 
Ðàäè Óêðà¿íè, 2001 ð., ¹50, ñò.262; 2004 ð., ¹17–18, ñò.250; 2005 ð., ¹7–8, 
ñò.162, ¹¹17–19, ñò.267; 2006 ð., ¹¹9–11, ñò.96; 2007 ð., ¹7–8, ñò.66; 
2008 ð., ¹¹5–8, ñò.78, ¹27–28, ñò.253) â ÷àñòèí³ óìîâ íàäàííÿ ñïåö³àëü-
íèõ äîçâîë³â íà êîðèñòóâàííÿ íàäðàìè;

5) àáçàö³â âîñüìîãî òà äåñÿòîãî ÷àñòèíè äðóãî¿ ñòàòò³ 6 Çàêîíó Óêðà¿-
íè «Ïðî äåðæàâíó ãåîëîã³÷íó ñëóæáó Óêðà¿íè» (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè 
Óêðà¿íè, 1999 ð., ¹51, ñò.456; 2004 ð., ¹17–18, ñò.250; 2005 ð., ¹7–8, 
ñò.162, ¹¹17–19, ñò.267; 2006 ð., ¹¹9–11, ñò.96, ¹22, ñò.184; 2007 ð., 
¹7–8, ñò.66; 2008 ð.‚ ¹¹5–8, ñò.78, ¹27–28, ñò.253; 2009 ð., ¹29, ñò.391) 
â ÷àñòèí³ íàäàííÿ ïîâíîâàæåíü òà óìîâ íàäàííÿ ñïåö³àëüíèõ äîçâîë³â íà 
êîðèñòóâàííÿ íàäðàìè.

13. Óñòàíîâèòè, ùî ó 2010 ðîö³ îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî 
äåðæàâíó ïîäàòêîâó ñëóæáó â Óêðà¿í³» (Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
1994 ð., ¹15, ñò.84; 2005 ð., ¹10, ñò.187, ¹¹17–19, ñò.267) çàñòîñîâóþòüñÿ 
ç óðàõóâàííÿì òàêèõ çì³í:

ïóíêò 11 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 âèêëàñòè ó òàê³é ðåäàêö³¿:
«11) çàñòîñîâóâàòè äî ïëàòíèê³â ïîäàòê³â ô³íàíñîâ³ (øòðàôí³) ñàíêö³¿, 

ñòÿãóâàòè äî áþäæåò³â òà äåðæàâíèõ ö³ëüîâèõ ôîíä³â ñóìè íåäî¿ìêè, ïåí³ 
ó âèïàäêàõ, ïîðÿäêó òà ðîçì³ð³, âñòàíîâëåíèõ çàêîíîäàâñòâîì, à òàêîæ 
ñòÿãóâàòè äî äåðæàâíîãî áþäæåòó ñóìè çàáîðãîâàíîñò³ ñóá’ºêò³â ãîñïîäà-
ðþâàííÿ çà êðåäèòàìè, çàëó÷åíèìè äåðæàâîþ àáî ï³ä äåðæàâí³ ãàðàíò³¿, 
áþäæåòíèìè ïîçè÷êàìè òà ô³íàíñîâîþ äîïîìîãîþ, íàäàíîþ íà ïîâîðîò-
í³é îñíîâ³, òà íàðàõîâàíî¿ íà íå¿ ïåí³ ó ïîðÿäêó, ïåðåäáà÷åíîìó Çàêîíîì 
Óêðà¿íè «Ïðî ïîðÿäîê ïîãàøåííÿ çîáîâ’ÿçàíü ïëàòíèê³â ïîäàòê³â ïåðåä 
áþäæåòàìè òà äåðæàâíèìè ö³ëüîâèìè ôîíäàìè».

Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ñòâåðäæóº, ùî‚ îñê³ëüêè ñòàò-
òåþ 95 Êîíñòèòóö³¿ Óêðà¿íè ó âçàºìîçâ’ÿçêó ç ÷àñòèíîþ äðóãîþ ñòàòò³ 38 Áþä-
æåòíîãî êîäåêñó Óêðà¿íè (äàë³ — Êîäåêñ) âñòàíîâëåíî âè÷åðïíèé ïåðåë³ê 
ïðàâîâ³äíîñèí, ÿê³ ìîæóòü ðåãóëþâàòèñÿ çàêîíîì ïðî Äåðæàâíèé áþäæåò 
Óêðà¿íè (âèêëþ÷íî âèçíà÷åííÿ äîõîä³â òà âèäàòê³â äåðæàâè íà çàãàëüíîñóñ-
ï³ëüí³ ïîòðåáè), º ï³äñòàâè ââàæàòè ïîëîæåííÿ ñòàòåé 14‚ 24, 64‚ ïóíêò³â 7–13 
ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó òàêèìè‚ ùî íå â³äïîâ³äàþòü Êîí-
ñòèòóö³¿ Óêðà¿íè‚ à òàêîæ ïîñèëàºòüñÿ íà ïðàâîâ³ ïîçèö³¿‚ âèñëîâëåí³ Êîíñòè-
òóö³éíèì Ñóäîì Óêðà¿íè ó ð³øåííÿõ â³ä 9 ëèïíÿ 2007 ðîêó ¹6-ðï/2007 (ñïðà-
âà ïðî ñîö³àëüí³ ãàðàíò³¿ ãðîìàäÿí)‚ â³ä 22 òðàâíÿ 2008 ðîêó ¹10-ðï/2008 
(ñïðàâà ùîäî ïðåäìåòà òà çì³ñòó çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè).

2. Âèð³øóþ÷è ïèòàííÿ ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîí-
ñòèòóö³éíîñò³) îñïîðþâàíèõ ïîëîæåíü Çàêîíó, Êîíñòèòóö³éíèé Ñóä Óêðà-
¿íè âèõîäèòü ç òàêîãî.

2.1. Çã³äíî ç Îñíîâíèì Çàêîíîì Óêðà¿íè äî ïîâíîâàæåíü Âåðõîâ-
íî¿ Ðàäè Óêðà¿íè íàëåæèòü çàòâåðäæåííÿ Äåðæàâíîãî áþäæåòó Óêðà¿íè 
(ïóíêò 4 ÷àñòèíè ïåðøî¿ ñòàòò³ 85‚ ÷àñòèíà ïåðøà ñòàòò³ 96) âèêëþ÷íî ó 
ôîðì³ çàêîíó (ïóíêò 1 ÷àñòèíè äðóãî¿ ñòàòò³ 92‚ ÷àñòèíà äðóãà ñòàòò³ 95).

Îêðåìî¿ ïðîöåäóðè ðîçãëÿäó‚ óõâàëåííÿ ³ íàáðàííÿ ÷èííîñò³ çàêîíîì ïðî 
Äåðæàâíèé áþäæåò Óêðà¿íè‚ â³äì³ííî¿ â³ä ïðîöåäóðè ðîçãëÿäó‚ óõâàëåííÿ ³ 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

395

íàáðàííÿ ÷èííîñò³ ³íøèìè çàêîíàìè‚ ó Êîíñòèòóö³¿ Óêðà¿íè íå âèçíà÷åíî‚ 
àëå âñòàíîâëåíî äåÿê³ îñîáëèâîñò³ ùîäî éîãî çì³ñòó‚ ÿêèìè îáóìîâëåí³ ³ ïåâ-
í³ âèìîãè äî ö³º¿ ïðîöåäóðè. Çîêðåìà‚ ïðîåêò çàêîíó ïðî Äåðæàâíèé áþä-
æåò Óêðà¿íè ðîçðîáëÿº ³ ïîäàº äî Âåðõîâíî¿ Ðàäè Óêðà¿íè Êàá³íåò Ì³í³ñòð³â 
Óêðà¿íè ðàçîì ³ç äîïîâ³ääþ ïðî õ³ä âèêîíàííÿ Äåðæàâíîãî áþäæåòó Óêðà¿íè 
ïîòî÷íîãî ðîêó. Ä³ÿ â ÷àñ³ çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè îáìåæóºòü-
ñÿ êîíêðåòíèì ïåð³îäîì — ç 1 ñ³÷íÿ ïî 31 ãðóäíÿ‚ à çà îñîáëèâèõ îáñòàâèí — 
³íøèì ïåð³îäîì (ñòàòòÿ 96‚ ïóíêò 6 ñòàòò³ 116 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Çà çì³ñòîì ÷àñòèíè äðóãî¿ ñòàòò³ 95 Êîíñòèòóö³¿ Óêðà¿íè ò³ëüêè çàêîíîì 
ïðî Äåðæàâíèé áþäæåò Óêðà¿íè ïîâèíí³ âèçíà÷àòèñÿ áóäü-ÿê³ âèäàòêè 
äåðæàâè íà çàãàëüíîñóñï³ëüí³ ïîòðåáè‚ ðîçì³ð ³ ö³ëüîâå ñïðÿìóâàííÿ öèõ 
âèäàòê³â.

Ñòðóêòóðà ³ çì³ñò çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè âèçíà÷åí³ 
÷àñòèíîþ äðóãîþ ñòàòò³ 38 Êîäåêñó‚ à ïîðÿäîê ïîäàííÿ òà ðîçãëÿäó çàêî-
íîïðîåêò³â‚ ÿê³ âïëèâàþòü íà äîõ³äíó ÷è âèäàòêîâó ÷àñòèíè áþäæåòó,— 
ñòàòòåþ 27 Êîäåêñó.

2.2. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íåîäíîðàçîâî çà çâåðíåííÿìè ñóá’ºê-
ò³â ïðàâà íà êîíñòèòóö³éíå ïîäàííÿ ðîçãëÿäàâ ñïðàâè ³ ïðèéìàâ ð³øåííÿ 
ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) çàêîí³â ïðî 
Äåðæàâíèé áþäæåò Óêðà¿íè ÷è ¿õ îêðåìèõ ïîëîæåíü.

Çîêðåìà, ó Ð³øåíí³ â³ä 9 ëèïíÿ 2007 ðîêó ¹6-ðï/2007 (ñïðàâà ïðî ñî-
ö³àëüí³ ãàðàíò³¿ ãðîìàäÿí) Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âñòàíîâèâ, ùî âè-
ìîãè ùîäî çì³ñòó çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè ì³ñòÿòüñÿ â ÷àñòè-
í³ äðóã³é ñòàòò³ 95 Êîíñòèòóö³¿ Óêðà¿íè‚ ïîëîæåííÿ ÿêî¿ êîíêðåòèçîâàíî ó 
ñòàòò³ 38 Êîäåêñó; âèçíà÷åíèé ÷àñòèíîþ äðóãîþ ñòàòò³ 95 Êîíñòèòóö³¿ Óêðà-
¿íè‚ ÷àñòèíîþ äðóãîþ ñòàòò³ 38 Êîäåêñó ïåðåë³ê ïðàâîâ³äíîñèí‚ ÿê³ ðåãóëþ-
þòüñÿ çàêîíîì ïðî Äåðæàâíèé áþäæåò Óêðà¿íè‚ º âè÷åðïíèì; ç³ çì³ñòó ïî-
ëîæåíü Êîíñòèòóö³¿ Óêðà¿íè òà Êîäåêñó âáà÷àºòüñÿ‚ ùî çàêîí ïðî Äåðæàâ-
íèé áþäæåò Óêðà¿íè ÿê ïðàâîâèé àêò, ÷³òêî çóìîâëåíèé ïîíÿòòÿì áþäæåòó 
ÿê ïëàíó ôîðìóâàííÿ òà âèêîðèñòàííÿ ô³íàíñîâèõ ðåñóðñ³â‚ ìàº îñîáëèâèé 
ïðåäìåò ðåãóëþâàííÿ‚ â³äì³ííèé â³ä ³íøèõ çàêîí³â Óêðà¿íè — â³í ñòîñóºòü-
ñÿ âèêëþ÷íî âñòàíîâëåííÿ äîõîä³â òà âèäàòê³â äåðæàâè íà çàãàëüíîñóñï³ëü-
í³ ïîòðåáè‚ òîìó öèì çàêîíîì íå ìîæóòü âíîñèòèñÿ çì³íè‚ çóïèíÿòèñÿ ä³ÿ 
÷èííèõ çàêîí³â Óêðà¿íè‚ à òàêîæ âñòàíîâëþâàòèñÿ ³íøå (äîäàòêîâå) ïðàâîâå 
ðåãóëþâàííÿ â³äíîñèí‚ ùî º ïðåäìåòîì ³íøèõ çàêîí³â Óêðà¿íè (àáçàöè ÷åò-
âåðòèé‚ ï’ÿòèé‚ øîñòèé ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

Âèçíàâøè âêàçàíèì ð³øåííÿì îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî 
Äåðæàâíèé áþäæåò Óêðà¿íè íà 2007 ð³ê» òàêèìè‚ ùî íå â³äïîâ³äàþòü Êîí-
ñòèòóö³¿ Óêðà¿íè‚ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çâåðíóâ óâàãó Âåðõîâíî¿ 
Ðàäè Óêðà¿íè‚ Ïðåçèäåíòà Óêðà¿íè‚ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè íà íåîá-
õ³äí³ñòü äîäåðæàííÿ ïîëîæåíü ñòàòåé 1‚ 3‚ 6‚ 8‚ 19‚ 22‚ 95‚ 96 Êîíñòèòó-
ö³¿ Óêðà¿íè‚ ñòàòåé 4‚ 27‚ ÷àñòèíè äðóãî¿ ñòàòò³ 38 Êîäåêñó ïðè ï³äãîòîâö³‚ 
ïðèéíÿòò³ òà ââåäåíí³ â ä³þ çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè (ïóíê-
òè 1‚ 4 ðåçîëþòèâíî¿ ÷àñòèíè).

Íà çàçíà÷åíèõ ïîëîæåííÿõ Îñíîâíîãî Çàêîíó Óêðà¿íè‚ Êîäåêñó ³ íàâå-
äåíèõ ïðàâîâèõ ïîçèö³ÿõ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ´ðóíòóâàëîñÿ éîãî 
Ð³øåííÿ â³ä 22 òðàâíÿ 2008 ðîêó ¹10-ðï/2008 ó ñïðàâ³ ùîäî ïðåäìåòà òà 



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

396

çì³ñòó çàêîíó ïðî Äåðæàâíèé áþäæåò Óêðà¿íè‚ ÿêèì âèçíàíî íåêîíñòèòó-
ö³éíèìè îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà-
¿íè íà 2008 ð³ê òà ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿-
íè» (ïóíêò 2 ðåçîëþòèâíî¿ ÷àñòèíè). Ó öüîìó ð³øåíí³ Êîíñòèòóö³éíèé Ñóä 
Óêðà¿íè ä³éøîâ âèñíîâêó‚ ùî çàêîíîì ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íå 
ìîæíà âíîñèòè çì³íè äî ³íøèõ çàêîí³â‚ çóïèíÿòè ¿õ ä³þ ÷è ñêàñîâóâàòè ¿õ‚ 
îñê³ëüêè ç îá’ºêòèâíèõ ïðè÷èí öå ñòâîðþº ïðîòèð³÷÷ÿ ó çàêîíîäàâñòâ³; ó 
ðàç³ íåîáõ³äíîñò³ çóïèíåííÿ ä³¿ çàêîí³â‚ âíåñåííÿ äî íèõ çì³í ³ äîïîâíåíü‚ 
âèçíàííÿ ¿õ íå÷èííèìè ìàþòü âèêîðèñòîâóâàòèñÿ îêðåì³ çàêîíè (àáçàöè 
òðåò³é‚ ÷åòâåðòèé ï³äïóíêòó 5.4 ïóíêòó 5 ìîòèâóâàëüíî¿ ÷àñòèíè).

2.3. Âñóïåðå÷ êîíñòèòóö³éíèì âèìîãàì ùîäî ïðåäìåòíîãî ðåãóëþâàííÿ 
çàêîíîì ïðî Äåðæàâíèé áþäæåò Óêðà¿íè òà ïðàâîâèì ïîçèö³ÿì, âèñëîâ-
ëåíèì Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ó ð³øåííÿõ â³ä 9 ëèïíÿ 2007 ðîêó 
¹6-ðï/2007‚ â³ä 22 òðàâíÿ 2008 ðîêó ¹10-ðï/2008, Çàêîíîì âíåñåíî çì³íè 
òà äîïîâíåííÿ äî ðÿäó çàêîíîäàâ÷èõ àêò³â (ñòàòòÿ 24‚ ïóíêòè 8‚ 9‚ 10‚ 11‚ 13 
ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ»)‚ çóïèíåíî íà 2010 ð³ê ä³þ îêðåìèõ 
çàêîí³â (ïóíêò 12 ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ»)‚ à òàêîæ âñòàíîâ-
ëåíî ïðàâîâå ðåãóëþâàííÿ â³äíîñèí, ùî º ïðåäìåòîì ³íøèõ çàêîí³â Óêðà¿-
íè (ñòàòò³ 14‚ 64‚ ïóíêò 7 ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ»).

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íà ï³äñòàâ³ äîñë³äæåííÿ ìàòåð³àë³â ñïðà-
âè‚ ³ç âðàõóâàííÿì â³äïîâ³äíèõ íîðì Êîíñòèòóö³¿ Óêðà¿íè (ñòàòòÿ 95)‚ Êî-
äåêñó òà ñâî¿õ ïðàâîâèõ ïîçèö³é‚ âèêëàäåíèõ ó çàçíà÷åíèõ ð³øåííÿõ‚ ä³é-
øîâ âèñíîâêó‚ ùî ïîëîæåííÿ ñòàòåé 14‚ 24‚ 64‚ ïóíêò³â 7–13 ðîçä³ëó V²² 
«Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó ñóïåðå÷àòü Êîíñòèòóö³¿ Óêðà¿íè.

Âèõîäÿ÷è ç âèêëàäåíîãî òà êåðóþ÷èñü ñòàòòÿìè 147‚ 150‚ ÷àñòèíà-
ìè ïåðøîþ, äðóãîþ ñòàòò³ 152‚ ñòàòòåþ 153 Êîíñòèòóö³¿ Óêðà¿íè‚ ñòàòòÿ-
ìè 51‚ 61‚ 63‚ 65‚ 70‚ 73 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿-
íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè‚ ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íå-
êîíñòèòóö³éíèìè)‚ ïîëîæåííÿ ñòàòåé 14‚ 24‚ 64‚ ïóíêò³â 7–13 ðîçä³ëó V²² 
«Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿-
íè íà 2010 ð³ê» â³ä 27 êâ³òíÿ 2010 ðîêó ¹2154-V².

2. Ïîëîæåííÿ Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 
2010 ð³ê», âèçíàí³ íåêîíñòèòóö³éíèìè‚ âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåí-
íÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ. 

3. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè‚ îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé ñòàòåé 14‚ 24‚ 64‚ ïóíêòîâ 7–13 ðàçäåëà V²²

«Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà Óêðàèíû
«Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2010 ãîä»

ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 54 íàðîäíûõ äåïóòàòîâ Óêðàèíû

г.  К и е в Äåëî ¹1-47/2010
30 ноября 2010 года
№22-рп/2010 

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, äîêëàä÷èêà, 
Áàóëèíà Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî 
Ñåðãåÿ Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Ãóëüòàÿ Ìèõà-
èëà Ìèðîñëàâîâè÷à, Çàïîðîæöà Ìèõàèëà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà 
Ìèõàéëîâè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ìàðêóø Ìàðèè Àíäðååâíû, 
Ñåðãåé÷óêà Îëåãà Àíàòîëüåâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà 
Àíäðåÿ Àíäðååâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øàïòàëû Íàòàëüè Êîí-
ñòàíòèíîâíû, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî î ñîîòâåòñòâèè Êîíñòèòóöèè Óê-
ðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ñòàòåé 14‚ 24‚ 64‚ ïóíêòîâ 7–13 ðàç-
äåëà V²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåí-
íîì áþäæåòå Óêðàèíû íà 2010 ãîä» îò 27 àïðåëÿ 2010 ãîäà ¹2154-V² (Âåäî-
ìîñòè Âåðõîâíîé Ðàäû Óêðàèíû‚ 2010 ã.‚ ¹¹22–25‚ ñò.263) (äàëåå — Çàêîí) 
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 54 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 39, 40 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
ïðåäñòàâëåíèå 54 íàðîäíûõ äåïóòàòîâ Óêðàèíû.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 71 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ óòâåðæäåíèå ñóáúåêòà ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå î íåêîíñòèòóöèîííîñòè óêàçàííûõ 
ïîëîæåíèé Çàêîíà.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ãîëîâèíà À.Ñ. è èññëåäîâàâ ìàòåðèàëû 
äåëà‚ Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå — 54 íàðîäíûõ 
äåïóòàòà Óêðàèíû — îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäà-
òàéñòâîì ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñ-
òèòóöèîííûìè) ïîëîæåíèÿ Çàêîíà, à èìåííî:

— ñòàòüè 14, êîòîðîé óñòàíîâëåíî, ÷òî «ïðè îñóùåñòâëåíèè ãîñóäàðñ-
òâåííûõ çàèìñòâîâàíèé è ïðåäîñòàâëåíèè ãîñóäàðñòâåííûõ ãàðàíòèé Ìè-
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íèñòð ôèíàíñîâ Óêðàèíû ïî ïîðó÷åíèþ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû 
èìååò ïðàâî ïðèíèìàòü îáÿçàòåëüñòâà îò èìåíè Óêðàèíû, ñâÿçàííûå ñ 
îñóùåñòâëåíèåì òàêèõ çàèìñòâîâàíèé è ïðåäîñòàâëåíèåì ãîñóäàðñòâåí-
íûõ ãàðàíòèé, â òîì ÷èñëå îòíîñèòåëüíî îòêàçà îò ñóâåðåííîãî èììóíèòå-
òà â âîçìîæíûõ ñóäåáíûõ äåëàõ, ñâÿçàííûõ ñ âîçâðàùåíèåì êðåäèòîâ (çàé-
ìîâ) è îñâîáîæäåíèåì ïëàòåæåé ñîãëàñíî äîãîâîðàì îò ëþáûõ êîìèññèé, 
íàëîãîâ è ñáîðîâ (îáÿçàòåëüíûõ ïëàòåæåé), â òå÷åíèå âðåìåíè äåéñòâèÿ 
îáÿçàòåëüñòâà ïî âîçâðàòó çàèìñòâîâàííûõ ñðåäñòâ»;

— ñòàòüè 24, êîòîðàÿ ïðåäóñìàòðèâàåò, ÷òî «íà ÷àñòè÷íîå èçìåíåíèå 
÷àñòè âòîðîé ñòàòüè 21 Çàêîíà Óêðàèíû «Î ïðèâàòèçàöèè ãîñóäàðñòâåí-
íîãî èìóùåñòâà» (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 1997 ã., ¹17, 
ñò.122; 2002 ã., ¹12–13, ñò.92; 2003 ã., ¹10–11, ñò.86; 2005 ã., ¹7–8, ñò.162, 
¹¹17–19, ñò.267; 2006 ã., ¹4‚ ñò.59‚ ¹¹9–11‚ ñò.96; 2007 ã.‚ ¹7–8‚ ñò.66; 
2008 ã.‚ ¹¹5–8‚ ñò.78; 2009 ã.‚ ¹¹20–22‚ ñò.269) ðàçðåøèòü â ïðîöåññå 
ïðèâàòèçàöèè ãîñóäàðñòâåííîãî èìóùåñòâà îïëàòó åãî ñòîèìîñòè â ñâî-
áîäíî êîíâåðòèðóåìîé èíîñòðàííîé âàëþòå»;

— ñòàòüè 64, êîòîðîé óñòàíîâëåíî, ÷òî «ê ÷ëåíàì ñåìüè ëüãîòíèêà ïðè 
ïðåäîñòàâëåíèè ëüãîò îòíîñÿòñÿ: æåíà (ìóæ), èõ íåñîâåðøåííîëåòíèå äåòè 
(äî 18 ëåò); íåæåíàòûå ñîâåðøåííîëåòíèå äåòè, ïðèçíàííûå èíâàëèäàìè ñ 
äåòñòâà ² è ²² ãðóïïû èëè èíâàëèäàìè ² ãðóïïû; ëèöî, ïðîæèâàþùåå ñîâ-
ìåñòíî ñ èíâàëèäîì âîéíû ² ãðóïïû è óõàæèâàþùåå çà íèì ïðè óñëîâèè, 
÷òî èíâàëèä âîéíû íå ñîñòîèò â áðàêå; íåòðóäîñïîñîáíûå ðîäèòåëè; ëèöî, 
íàõîäÿùååñÿ ïîä îïåêîé èëè ïîïå÷åíèåì ãðàæäàíèíà, èìåþùåãî ïðàâî 
íà ëüãîòû, è ïðîæèâàþùåå ñîâìåñòíî ñ íèì»;

— ïóíêòîâ 7–13 ðàçäåëà V²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ», êîòîðûìè 
ïðåäóñìîòðåíî:

«7. Â öåëÿõ óìåíüøåíèÿ äåôèöèòà áþäæåòà â 2010 ãîäó ïðåäîñòàâèòü 
ïðàâî Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ïî ñîãëàñîâàíèþ ñ Êîìèòåòîì Âåð-
õîâíîé Ðàäû Óêðàèíû ïî âîïðîñàì áþäæåòà ïðèíèìàòü ðåøåíèÿ îòíî-
ñèòåëüíî ïåðåñìîòðà íåêîòîðûõ ðàçìåðîâ âûïëàò, îïðåäåëåííûõ çàêîíî-
äàòåëüñòâîì, è ïî äðóãèì çàêîíîäàòåëüíûì àêòàì, ïðåäóñìàòðèâàþùèì 
äîïîëíèòåëüíûå ðàñõîäû èç ãîñóäàðñòâåííîãî è ìåñòíûõ áþäæåòîâ. 

8. Óñòàíîâèòü, ÷òî â 2010 ãîäó îòäåëüíûå ïîëîæåíèÿ Çàêîíà Óêðàèíû 
«Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû» 
(Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2008 ã., ¹27–28, ñò.253; 2009 ã., 
¹16, ñò.223, ¹26, ñò.328) ïðèìåíÿþòñÿ ñ ó÷åòîì ñëåäóþùèõ èçìåíåíèé:

â ðàçäåëå ²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ»:
ïðèîñòàíîâèòü íà 2010 ãîä äåéñòâèå àáçàöåâ äâàäöàòü ïåðâîãî — äâàä-

öàòü òðåòüåãî ïóíêòà 4;
â ïóíêòå 6 öèôðû «2,27» çàìåíèòü öèôðàìè «3,19».
9. Óñòàíîâèòü, ÷òî â 2010 ãîäó îòäåëüíûå ïîëîæåíèÿ Çåìåëüíîãî êîäåê-

ñà Óêðàèíû (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2002 ã., ¹3–4, ñò.27) 
ïðèìåíÿþòñÿ ñ ó÷åòîì ñëåäóþùèõ èçìåíåíèé:

òåêñò ñòàòüè 209 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«1. Ñðåäñòâà îò âîçìåùåíèÿ ïîòåðü ñåëüñêîõîçÿéñòâåííîãî è ëåñîõî-

çÿéñòâåííîãî ïðîèçâîäñòâà çà÷èñëÿþòñÿ â ðàçìåðå: 100 ïðîöåíòîâ — â áþä-
æåòû ãîðîäîâ Êèåâà è Ñåâàñòîïîëÿ; 25 ïðîöåíòîâ — â áþäæåò Àâòîíîì-
íîé Ðåñïóáëèêè Êðûì è îáëàñòíûå áþäæåòû, 75 ïðîöåíòîâ — â áþäæåòû 
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ãîðîäîâ ðåñïóáëèêàíñêîãî Àâòîíîìíîé Ðåñïóáëèêè Êðûì è îáëàñòíîãî 
çíà÷åíèÿ, 15 ïðîöåíòîâ — â ðàéîííûå áþäæåòû, 60 ïðîöåíòîâ — â áþäæå-
òû ãîðîäîâ ðàéîííîãî çíà÷åíèÿ, ïîñåëêîâ, ñåë è èõ îáúåäèíåíèé.

2. Ñðåäñòâà, ïîñòóïàþùèå â ïîðÿäêå âîçìåùåíèÿ ïîòåðü ñåëüñêîõî-
çÿéñòâåííîãî è ëåñîõîçÿéñòâåííîãî ïðîèçâîäñòâà, èñïîëüçóþòñÿ èñêëþ-
÷èòåëüíî íà îñâîåíèå çåìåëü äëÿ ñåëüñêîõîçÿéñòâåííûõ è ëåñîõîçÿéñ-
òâåííûõ íóæä, óëó÷øåíèå ñîîòâåòñòâóþùèõ óãîäèé, îõðàíó çåìåëü â ñîîò-
âåòñòâèè ñ ðàçðàáîòàííûìè ïðîãðàììàìè è ïðîåêòàìè çåìëåóñòðîéñòâà, 
ïðîâåäåíèå íîðìàòèâíîé äåíåæíîé îöåíêè çåìëè, ðàçìåæåâàíèå çåìåëü 
ãîñóäàðñòâåííîé è êîììóíàëüíîé ñîáñòâåííîñòè. Èñïîëüçîâàíèå ýòèõ 
ñðåäñòâ íà èíûå öåëè íå äîïóñêàåòñÿ».

10. Óñòàíîâèòü, ÷òî â 2010 ãîäó îòäåëüíûå ïîëîæåíèÿ Çàêîíà Óêðàè-
íû «Î õîçÿéñòâåííûõ îáùåñòâàõ» (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 
1991 ã., ¹49, ñò.682; 1998 ã., ¹18, ñò.89) ïðèìåíÿþòñÿ ñ ó÷åòîì ñëåäóþùèõ 
èçìåíåíèé:

1) â òðåòüåì ïðåäëîæåíèè ñòàòüè 15 ïîñëå ñëîâà «ðàñ÷åòîâ» äîïîëíèòü 
ñëîâàìè «è óïëàòû îáÿçàòåëüíîé ñóììû äèâèäåíäîâ»;

2) ïóíêò «ä» ÷àñòè ïÿòîé ñòàòüè 41 ïîñëå ñëîâà «(äèâèäåíäîâ)» äîïîë-
íèòü ñëîâàìè «ñ ó÷åòîì òðåáîâàíèé, ïðåäóñìîòðåííûõ íàñòîÿùèì è äðó-
ãèìè çàêîíàìè».

11. Óñòàíîâèòü, ÷òî â 2010 ãîäó îòäåëüíûå ïîëîæåíèÿ Çàêîíà Óêðàè-
íû «Îá àêöèîíåðíûõ îáùåñòâàõ» (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 
2008 ã., ¹50–51, ñò.384) ïðèìåíÿþòñÿ ñ ó÷åòîì ñëåäóþùèõ èçìåíåíèé:

1) â ñòàòüå 30:
â àáçàöå ïåðâîì ÷àñòè âòîðîé ñëîâà «â îáúåìå, óñòàíîâëåííîì ðåøåíè-

åì îáùåãî ñîáðàíèÿ àêöèîíåðíîãî îáùåñòâà» èñêëþ÷èòü;
÷àñòü âòîðóþ ïîñëå àáçàöà ïåðâîãî äîïîëíèòü äâóìÿ íîâûìè àáçàöàìè 

ñëåäóþùåãî ñîäåðæàíèÿ:
«Âûïëàòà äèâèäåíäîâ îñóùåñòâëÿåòñÿ õîçÿéñòâåííûì îáùåñòâîì èç 

÷èñòîé ïðèáûëè â îò÷åòíîì ãîäó è/èëè íåðàñïðåäåëåííîé ïðèáûëè â ðàç-
ìåðå íå ìåíåå 30 ïðîöåíòîâ.

Ðàçìåð âûïëàòû äèâèäåíäîâ ìîæåò áûòü óâåëè÷åí ïî ðåøåíèþ îáùåãî 
ñîáðàíèÿ àêöèîíåðíîãî îáùåñòâà».

Â ñâÿçè ñ ýòèì àáçàö âòîðîé ñ÷èòàòü àáçàöåì ÷åòâåðòûì;
àáçàö ïåðâûé ÷àñòè òðåòüåé èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«3. Ðåøåíèå î âûïëàòå äèâèäåíäîâ â ðàçìåðå áîëåå 30 ïðîöåíòîâ ïî 

ïðîñòûì àêöèÿì ïðèíèìàåòñÿ îáùèì ñîáðàíèåì àêöèîíåðíîãî îáùå-
ñòâà»;

2) â ÷àñòè âòîðîé ñòàòüè 33:
ïóíêò 12 äîïîëíèòü ñëîâàìè «ñ ó÷åòîì òðåáîâàíèé, ïðåäóñìîòðåííûõ 

íàñòîÿùèì è äðóãèìè çàêîíàìè»;
ïóíêò 15 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«15) óòâåðæäåíèå ãîäîâûõ äèâèäåíäîâ â ðàçìåðå, ïðåâûøàþùåì èõ 

îáúåì, óñòàíîâëåííûé àáçàöåì âòîðûì ÷àñòè âòîðîé ñòàòüè 30 íàñòîÿùåãî 
Çàêîíà».

12. Ïðèîñòàíîâèòü íà 2010 ãîä äåéñòâèå:
1) Çàêîíà Óêðàèíû «Î ðåíòíûõ ïëàòåæàõ çà íåôòü, ïðèðîäíûé ãàç è 

ãàçîâûé êîíäåíñàò» (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2004 ã., ¹19, 
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ñò.272, ¹43–44, ñò.493; 2005 ã., ¹7–8, ñò.162, ¹¹17–19, ñò.267; 2006 ã., 
¹¹9–11, ñò.96; 2007 ã., ¹3, ñò.31; 2008 ã., ¹¹5–8, ñò.78, ¹27–28, 
ñò.253);

2) àáçàöà âòîðîãî ïðåàìáóëû Çàêîíà Óêðàèíû «Î ïîðÿäêå ïîãàøåíèÿ 
îáÿçàòåëüñòâ ïëàòåëüùèêîâ íàëîãîâ ïåðåä áþäæåòàìè è ãîñóäàðñòâåííû-
ìè öåëåâûìè ôîíäàìè» (Âåäîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 2001 ã., 
¹10, ñò.44; 2003 ã., ¹24, ñò.154; 2010 ã., ¹2–3, ñò.11);

3) ÷àñòåé âòîðîé è øåñòîé ñòàòüè 16 (â îòíîøåíèè óñëîâèé ïðåäîñòàâ-
ëåíèÿ ñïåöèàëüíûõ ðàçðåøåíèé íà ïîëüçîâàíèå íåäðàìè) è ÷àñòè ïåðâîé 
ñòàòüè 34 (â îòíîøåíèè îïðåäåëåíèÿ ðàçìåðà ñáîðà çà âûäà÷ó ñïåöèàëü-
íûõ ðàçðåøåíèé íà ïîëüçîâàíèå íåäðàìè) Êîäåêñà Óêðàèíû î íåäðàõ (Âå-
äîìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 1994 ã., ¹36, ñò.340);

4) ñòàòåé 14–16 Çàêîíà Óêðàèíû «Î íåôòè è ãàçå» (Âåäîìîñòè Âåðõîâ-
íîé Ðàäû Óêðàèíû, 2001 ã., ¹50, ñò.262; 2004 ã., ¹17–18, ñò.250; 2005 ã., 
¹7–8, ñò.162, ¹¹17–19, ñò.267; 2006 ã., ¹¹9–11, ñò.96; 2007 ã., ¹7–8, 
ñò.66; 2008 ã., ¹¹5–8, ñò.78, ¹27–28, ñò.253) â ÷àñòè óñëîâèé ïðåäîñòàâ-
ëåíèÿ ñïåöèàëüíûõ ðàçðåøåíèé íà ïîëüçîâàíèå íåäðàìè;

5) àáçàöåâ âîñüìîãî è äåñÿòîãî ÷àñòè âòîðîé ñòàòüè 6 Çàêîíà Óêðàèíû 
«Î ãîñóäàðñòâåííîé ãåîëîãè÷åñêîé ñëóæáå Óêðàèíû» (Âåäîìîñòè Âåðõîâ-
íîé Ðàäû Óêðàèíû, 1999 ã., ¹51, ñò.456; 2004 ã., ¹17–18, ñò.250; 2005 ã., 
¹7–8, ñò.162, ¹¹17–19, ñò.267; 2006 ã., ¹¹9–11, ñò.96, ¹22, ñò.184; 
2007 ã., ¹7–8, ñò.66; 2008 ã., ¹¹5–8, ñò.78, ¹27–28, ñò.253; 2009 ã., ¹29, 
ñò.391) â ÷àñòè ïðåäîñòàâëåíèÿ ïîëíîìî÷èé è óñëîâèé ïðåäîñòàâëåíèÿ 
ñïåöèàëüíûõ ðàçðåøåíèé íà ïîëüçîâàíèå íåäðàìè.

13. Óñòàíîâèòü, ÷òî â 2010 ãîäó îòäåëüíûå ïîëîæåíèÿ Çàêîíà Óêðàèíû 
«Î ãîñóäàðñòâåííîé íàëîãîâîé ñëóæáå â Óêðàèíå» (Âåäîìîñòè Âåðõîâíîé 
Ðàäû Óêðàèíû, 1994 ã., ¹15, ñò.84; 2005 ã., ¹10, ñò.187, ¹¹17–19, ñò.267) 
ïðèìåíÿþòñÿ ñ ó÷åòîì ñëåäóþùèõ èçìåíåíèé:

ïóíêò 11 ÷àñòè ïåðâîé ñòàòüè 11 èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
«11) ïðèìåíÿòü ê ïëàòåëüùèêàì íàëîãîâ ôèíàíñîâûå (øòðàôíûå) 

ñàíêöèè, âçûñêèâàòü â áþäæåòû è ãîñóäàðñòâåííûå öåëåâûå ôîíäû ñóì-
ìû íåäîèìêè, ïåíè â ñëó÷àÿõ, ïîðÿäêå è ðàçìåðå, óñòàíîâëåííûõ çàêî-
íîäàòåëüñòâîì, à òàêæå âçûñêèâàòü â ãîñóäàðñòâåííûé áþäæåò ñóììû 
çàäîëæåííîñòè ñóáúåêòîâ õîçÿéñòâîâàíèÿ ïî êðåäèòàì, ïðèâëå÷åííûì 
ãîñóäàðñòâîì èëè ïîä ãîñóäàðñòâåííûå ãàðàíòèè, áþäæåòíûì ññóäàì è 
ôèíàíñîâîé ïîìîùè, ïðåäîñòàâëåííîé íà âîçâðàòíîé îñíîâå, è íà÷èñ-
ëåííîé íà íåå ïåíè â ïîðÿäêå, ïðåäóñìîòðåííîì Çàêîíîì Óêðàèíû «Î ïî-
ðÿäêå ïîãàøåíèÿ îáÿçàòåëüñòâ ïëàòåëüùèêîâ íàëîãîâ ïåðåä áþäæåòàìè è 
ãîñóäàðñòâåííûìè öåëåâûìè ôîíäàìè».

Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå óòâåðæäàåò, ÷òî ïîñ-
êîëüêó ñòàòüåé 95 Êîíñòèòóöèè Óêðàèíû âî âçàèìîñâÿçè ñ ÷àñòüþ âòîðîé ñòà-
òüè 38 Áþäæåòíîãî êîäåêñà Óêðàèíû (äàëåå — Êîäåêñ) óñòàíîâëåí èñ÷åðïû-
âàþùèé ïåðå÷åíü ïðàâîîòíîøåíèé, êîòîðûå ìîãóò ðåãóëèðîâàòüñÿ çàêîíîì î 
Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû (èñêëþ÷èòåëüíî îïðåäåëåíèå äîõîäîâ è 
ðàñõîäîâ ãîñóäàðñòâà íà îáùåñòâåííûå íóæäû), èìåþòñÿ îñíîâàíèÿ ñ÷èòàòü 
ïîëîæåíèÿ ñòàòåé 14‚ 24, 64‚ ïóíêòîâ 7–13 ðàçäåëà V²² «Çàêëþ÷èòåëüíûå ïî-
ëîæåíèÿ» Çàêîíà íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû, à òàêæå ññû-
ëàåòñÿ íà ïðàâîâûå ïîçèöèè, èçëîæåííûå Êîíñòèòóöèîííûì Ñóäîì Óêðàè-
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íû â ðåøåíèÿõ îò 9 èþëÿ 2007 ãîäà ¹6-ðï/2007 (äåëî î ñîöèàëüíûõ ãàðàíòèÿõ 
ãðàæäàí), îò 22 ìàÿ 2008 ãîäà ¹10-ðï/2008 (äåëî î ïðåäìåòå è ñîäåðæàíèè 
çàêîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû).

2. Ðåøàÿ âîïðîñ î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöè-
îííîñòè) îñïàðèâàåìûõ ïîëîæåíèé Çàêîíà, Êîíñòèòóöèîííûé Ñóä Óêðà-
èíû èñõîäèò èç ñëåäóþùåãî.

2.1. Â ñîîòâåòñòâèè ñ Îñíîâíûì Çàêîíîì Óêðàèíû ê ïîëíîìî÷èÿì 
Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèòñÿ óòâåðæäåíèå Ãîñóäàðñòâåííîãî áþä-
æåòà Óêðàèíû (ïóíêò 4 ÷àñòè ïåðâîé ñòàòüè 85‚ ÷àñòü ïåðâàÿ ñòàòüè 96) èñ-
êëþ÷èòåëüíî â ôîðìå çàêîíà (ïóíêò 1 ÷àñòè âòîðîé ñòàòüè 92‚ ÷àñòü âòîðàÿ 
ñòàòüè 95).

Îòäåëüíîé ïðîöåäóðû ðàññìîòðåíèÿ‚ ïðèíÿòèÿ è âñòóïëåíèÿ â ñèëó 
çàêîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû‚ îòëè÷íîé îò ïðîöåäóðû ðàñ-
ñìîòðåíèÿ‚ ïðèíÿòèÿ è âñòóïëåíèÿ â ñèëó äðóãèõ çàêîíîâ‚ â Êîíñòèòóöèè 
Óêðàèíû íå îïðåäåëåíî‚ íî óñòàíîâëåíû íåêîòîðûå îñîáåííîñòè îòíîñè-
òåëüíî åãî ñîäåðæàíèÿ‚ êîòîðûìè îáóñëîâëåíû è îïðåäåëåííûå òðåáîâà-
íèÿ ê äàííîé ïðîöåäóðå. Â ÷àñòíîñòè, ïðîåêò çàêîíà î Ãîñóäàðñòâåííîì 
áþäæåòå Óêðàèíû ðàçðàáàòûâàåò è ïðåäñòàâëÿåò â Âåðõîâíóþ Ðàäó Óêðà-
èíû Êàáèíåò Ìèíèñòðîâ Óêðàèíû âìåñòå ñ äîêëàäîì î õîäå èñïîëíåíèÿ 
Ãîñóäàðñòâåííîãî áþäæåòà Óêðàèíû òåêóùåãî ãîäà. Äåéñòâèå âî âðåìåíè 
çàêîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû îãðàíè÷èâàåòñÿ êîíêðåòíûì 
ïåðèîäîì — ñ 1 ÿíâàðÿ ïî 31 äåêàáðÿ‚ à ïðè îñîáûõ îáñòîÿòåëüñòâàõ — 
èíûì ïåðèîäîì (ñòàòüÿ 96‚ ïóíêò 6 ñòàòüè 116 Îñíîâíîãî Çàêîíà Óêðàè-
íû).

Ñîãëàñíî ñîäåðæàíèþ ÷àñòè âòîðîé ñòàòüè 95 Êîíñòèòóöèè Óêðàèíû 
èñêëþ÷èòåëüíî çàêîíîì î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû äîëæíû 
îïðåäåëÿòüñÿ ëþáûå ðàñõîäû ãîñóäàðñòâà íà íóæäû âñåãî îáùåñòâà, ðàç-
ìåð è öåëåâîå íàçíà÷åíèå ýòèõ ðàñõîäîâ.

Ñòðóêòóðà è ñîäåðæàíèå çàêîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
îïðåäåëåíû ÷àñòüþ âòîðîé ñòàòüè 38 Êîäåêñà, à ïîðÿäîê ïðåäñòàâëåíèÿ 
è ðàññìîòðåíèÿ çàêîíîïðîåêòîâ, âëèÿþùèõ íà äîõîäíóþ èëè ðàñõîäíóþ 
÷àñòè áþäæåòà,— ñòàòüåé 27 Êîäåêñà.

2.2. Êîíñòèòóöèîííûé Ñóä Óêðàèíû íåîäíîêðàòíî ïî îáðàùåíèÿì 
ñóáúåêòîâ ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå ðàññìàòðèâàë äåëà è 
ïðèíèìàë ðåøåíèÿ î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöè-
îííîñòè) çàêîíîâ î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû ëèáî èõ îòäåëüíûõ 
ïîëîæåíèé.

Â ÷àñòíîñòè, â Ðåøåíèè îò 9 èþëÿ 2007 ãîäà ¹6-ðï/2007 (äåëî î ñî-
öèàëüíûõ ãàðàíòèÿõ ãðàæäàí) Êîíñòèòóöèîííûé Ñóä Óêðàèíû óñòàíîâèë, 
÷òî òðåáîâàíèÿ îòíîñèòåëüíî ñîäåðæàíèÿ çàêîíà î Ãîñóäàðñòâåííîì áþä-
æåòå Óêðàèíû çàêëþ÷åíû â ÷àñòè âòîðîé ñòàòüè 95 Êîíñòèòóöèè Óêðàèíû, 
ïîëîæåíèå êîòîðîé êîíêðåòèçèðîâàíî â ñòàòüå 38 Êîäåêñà; óñòàíîâëåííûé 
÷àñòüþ âòîðîé ñòàòüè 95 Êîíñòèòóöèè Óêðàèíû, ÷àñòüþ âòîðîé ñòàòüè 38 
Êîäåêñà ïåðå÷åíü ïðàâîîòíîøåíèé, ðåãóëèðóåìûõ çàêîíîì î Ãîñóäàðñ-
òâåííîì áþäæåòå Óêðàèíû, ÿâëÿåòñÿ èñ÷åðïûâàþùèì; èç ñîäåðæàíèÿ ïî-
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ëîæåíèé Êîíñòèòóöèè Óêðàèíû è Êîäåêñà óñìàòðèâàåòñÿ, ÷òî çàêîí î Ãî-
ñóäàðñòâåííîì áþäæåòå Óêðàèíû êàê ïðàâîâîé àêò, ÷åòêî îáóñëîâëåííûé 
ïîíÿòèåì áþäæåòà êàê ïëàíà ôîðìèðîâàíèÿ è èñïîëüçîâàíèÿ ôèíàíñî-
âûõ ðåñóðñîâ, èìååò îñîáûé ïðåäìåò ðåãóëèðîâàíèÿ, îòëè÷íûé îò äðóãèõ 
çàêîíîâ Óêðàèíû — îí êàñàåòñÿ èñêëþ÷èòåëüíî óñòàíîâëåíèÿ äîõîäîâ è 
ðàñõîäîâ ãîñóäàðñòâà íà îáùåñòâåííûå íóæäû, ïîýòîìó ýòèì çàêîíîì íå 
ìîãóò âíîñèòüñÿ èçìåíåíèÿ, ïðèîñòàíàâëèâàòüñÿ äåéñòâèå äåéñòâóþùèõ 
çàêîíîâ Óêðàèíû, à òàêæå óñòàíàâëèâàòüñÿ èíîå (äîïîëíèòåëüíîå) ïðà-
âîâîå ðåãóëèðîâàíèå îòíîøåíèé, ÿâëÿþùèõñÿ ïðåäìåòîì äðóãèõ çàêîíîâ 
Óêðàèíû (àáçàöû ÷åòâåðòûé, ïÿòûé, øåñòîé ïóíêòà 4 ìîòèâèðîâî÷íîé 
÷àñòè).

Ïðèçíàâ óêàçàííûì ðåøåíèåì îòäåëüíûå ïîëîæåíèÿ Çàêîíà Óêðàèíû 
«Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2007 ãîä» íå ñîîòâåòñòâóþùèìè 
Êîíñòèòóöèè Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû îáðàòèë âíèìà-
íèå Âåðõîâíîé Ðàäû Óêðàèíû, Ïðåçèäåíòà Óêðàèíû, Êàáèíåòà Ìèíèñò-
ðîâ Óêðàèíû íà íåîáõîäèìîñòü ñîáëþäåíèÿ ïîëîæåíèé ñòàòåé 1, 3, 6, 8, 
19, 22, 95, 96 Êîíñòèòóöèè Óêðàèíû, ñòàòåé 4, 27, ÷àñòè âòîðîé ñòàòüè 38 
Êîäåêñà ïðè ïîäãîòîâêå, ïðèíÿòèè è ââåäåíèè â äåéñòâèå çàêîíà î Ãîñó-
äàðñòâåííîì áþäæåòå Óêðàèíû (ïóíêòû 1, 4 ðåçîëþòèâíîé ÷àñòè).

Íà óêàçàííûõ ïîëîæåíèÿõ Îñíîâíîãî Çàêîíà Óêðàèíû‚ Êîäåêñà è 
ïðèâåäåííûõ ïðàâîâûõ ïîçèöèÿõ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îñíî-
âûâàëîñü åãî Ðåøåíèå îò 22 ìàÿ 2008 ãîäà ¹10-ðï/2008 ïî äåëó î ïðåäìå-
òå è ñîäåðæàíèè çàêîíà î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû‚ êîòîðûì 
ïðèçíàíû íåêîíñòèòóöèîííûìè îòäåëüíûå ïîëîæåíèÿ Çàêîíà Óêðàèíû 
«Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2008 ãîä è î âíåñåíèè èçìåíå-
íèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû» (ïóíêò 2 ðåçîëþòèâíîé 
÷àñòè). Â ýòîì ðåøåíèè Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âûâî-
äó, ÷òî çàêîíîì î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íåëüçÿ âíîñèòü èç-
ìåíåíèÿ â äðóãèå çàêîíû, ïðèîñòàíàâëèâàòü èõ äåéñòâèå ëèáî îòìåíÿòü 
èõ, ïîñêîëüêó ïî îáúåêòèâíûì ïðè÷èíàì ýòî ñîçäàåò ïðîòèâîðå÷èÿ â çà-
êîíîäàòåëüñòâå; â ñëó÷àå íåîáõîäèìîñòè ïðèîñòàíîâêè äåéñòâèÿ çàêîíîâ, 
âíåñåíèÿ â íèõ èçìåíåíèé è äîïîëíåíèé, ïðèçíàíèÿ èõ íåäåéñòâóþùè-
ìè äîëæíû èñïîëüçîâàòüñÿ îòäåëüíûå çàêîíû (àáçàöû òðåòèé, ÷åòâåðòûé 
ïîäïóíêòà 5.4 ïóíêòà 5 ìîòèâèðîâî÷íîé ÷àñòè).

2.3. Âîïðåêè êîíñòèòóöèîííûì òðåáîâàíèÿì î ïðåäìåòíîì ðåãóëè-
ðîâàíèè çàêîíîì î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû è ïðàâîâûì ïî-
çèöèÿì, èçëîæåííûì Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû â ðåøåíèÿõ 
îò 9 èþëÿ 2007 ãîäà ¹6-ðï/2007‚ îò 22 ìàÿ 2008 ãîäà ¹10-ðï/2008, Çàêî-
íîì âíåñåíû èçìåíåíèÿ è äîïîëíåíèÿ â ðÿä çàêîíîäàòåëüíûõ àêòîâ (ñòà-
òüÿ 24‚ ïóíêòû 8‚ 9‚ 10‚ 11‚ 13 ðàçäåëà V²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ»), 
ïðèîñòàíîâëåíî íà 2010 ãîä äåéñòâèå îòäåëüíûõ çàêîíîâ (ïóíêò 12 ðàçäå-
ëà V²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ»), à òàêæå óñòàíîâëåíî ïðàâîâîå ðåãó-
ëèðîâàíèå îòíîøåíèé, ÷òî ÿâëÿåòñÿ ïðåäìåòîì äðóãèõ çàêîíîâ Óêðàèíû 
(ñòàòüè 14, 64, ïóíêò 7 ðàçäåëà V²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ»). 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû íà îñíîâàíèè èññëåäîâàíèÿ ìàòåðè-
àëîâ äåëà, ñ ó÷åòîì ñîîòâåòñòâóþùèõ íîðì Êîíñòèòóöèè Óêðàèíû (ñòà-
òüÿ 95), Êîäåêñà è ñâîèõ ïðàâîâûõ ïîçèöèé, èçëîæåííûõ â óêàçàííûõ ðå-
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øåíèÿõ, ïðèøåë ê âûâîäó, ÷òî ïîëîæåíèÿ ñòàòåé 14, 24, 64, ïóíêòîâ 7–13 
ðàçäåëà V²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà ïðîòèâîðå÷àò Êîíñòè-
òóöèè Óêðàèíû.

Èñõîäÿ èç èçëîæåííîãî è ðóêîâîäñòâóÿñü ñòàòüÿìè 147‚ 150‚ ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152‚ ñòàòüåé 153 Êîíñòèòóöèè Óêðàèíû‚ ñòàòüÿ-
ìè 51‚ 61‚ 63‚ 65‚ 70‚ 73 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðà-
èíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè) ïîëîæåíèÿ ñòàòåé 14‚ 24‚ 64‚ ïóíêòîâ 7–13 ðàçäåëà V²² «Çà-
êëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå 
Óêðàèíû íà 2010 ãîä» îò 27 àïðåëÿ 2010 ãîäà ¹2154-V².

2. Ïîëîæåíèÿ Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
íà 2010 ãîä», ïðèçíàííûå íåêîíñòèòóöèîííûìè, óòðà÷èâàþò ñèëó ñî äíÿ 
ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ. 

3. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.22-rp/2010 
dated November 30, 2010 in the case upon the constitutional petition of 54 People’s 
Deputies of Ukraine concerning conformity with the Constitution of Ukraine 
(constitutionality) of the provisions of Articles 14, 24, 64, items 7–13 of Chapter VII 
«Final Provisions» of the Law of Ukraine «On the 2010 State Budget of Ukraine»

According to the Fundamental Law the powers of the Verkhovna Rada of 
Ukraine include approving of the State Budget of Ukraine (Articles 85.1.4, 96.1) 
exclusively by the laws (Articles 92.2.1, 95.2). 

The Constitution does not stipulate special procedure of review, adoption and 
entry into force of the law on the State Budget of Ukraine other than that of 
review, adoption and entry into force for all other laws, however it provides for 
some special features regarding its content which conditions certain requirements 
to this procedure. In particular, the Cabinet of Ministers of Ukraine elaborates 
the draft law on the State Budget of Ukraine and submits it to the Verkhovna 
Rada of Ukraine with the report on the course of the implementation of the State 
Budget of Ukraine in the current year. The effect of the law on the State Budget 
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of Ukraine is limited by the certain period — from January 1 to December 31 and 
under special circumstances — for a different period (Articles 96, 116.6 of the 
Fundamental Law). 

Pursuant to Article 95.2 of the Constitution any state expenditure for the needs 
of the entire society, the extent and purposes of these expenditures are determined 
exclusively by the law on the State Budget of Ukraine.

Structure and content of the law on the State Budget of Ukraine are determined 
by Article 38.2 of the Budgetary Code of Ukraine (hereinafter referred to as «the 
Code»), and the order of submission and review of the draft laws which influence 
revenue and expenditure of the budget is determined by Article 27 of the Code. 

Contrary to the constitutional requirements concerning the objective 
regulation by the law on the State Budget of Ukraine and the legal positions stated 
by the Constitutional Court of Ukraine in its Decisions No.6-rp/2007 dated July 9, 
2007, No.10-rp/2008 dated May 22, 2008, the Law «On the 2010 State Budget 
of Ukraine» No.2154-VI dated April 27, 2010, amended and supplemented some 
legal acts (Article 24, items 8, 9, 10, 11, 13 of Chapter VII «Final Provisions»), 
suspended the effect of certain laws in 2010 (item 12 of Chapter VII «Final 
Provisions») and also established legal regulation of the relations which are the 
subject of other laws of Ukraine (Articles 14, 64, item 7 of Chapter VII «Final 
Transitions»).

The Constitutional Court of Ukraine on the assumption of materials of 
the case, taking into account relevant norms of the Constitution of Ukraine 
(Article 95), the Code and its legal positions stated in the mentioned Decisions, 
came to a conclusion that the provisions of Articles 14, 24, 64, items 7–13 of 
Chapter VII «Final Provisions» of the Law contravene with the Constitution. 

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (uncon-

stitutional) the provisions of Articles 14, 24, 64, items 7–13 of Chapter VII 
«Final Provisions» of the Law of Ukraine «On the 2010 State Budget of Ukraine» 
No.2154-VI dated April 27, 2010. 

2. The provisions of the Law of Ukraine «On the 2010 State Budget of Ukraine» 
declared unconstitutional lose their legal force from the day the Constitutional 
Court of Ukraine adopts this Decision.
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²ÌÅÍÅÌ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍß
ÊÎÍÑÒÈÒÓÖ²ÉÍÎÃÎ ÑÓÄÓ ÓÊÐÀ¯ÍÈ

ó ñïðàâ³ çà êîíñòèòóö³éíèì çâåðíåííÿì
ãðîìàäÿíèíà Áàã³íñüêîãî Àðòåìà Îëåêñàíäðîâè÷à

ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 141

Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ
(ñïðàâà ïðî àäì³í³ñòðàòèâíó â³äïîâ³äàëüí³ñòü

ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó)

м.  К и ї в Ñïðàâà ¹1-34/2010
22 грудня 2010 року
№23-рп/2010

Конституційний Суд України у складі суддів:Конституційний Суд України у складі суддів:

Ãîëîâ³íà Àíàòîë³ÿ Ñåðã³éîâè÷à — ãîëîâóþ÷îãî, Áàóë³íà Þð³ÿ Âàñèëüî-
âè÷à, Áðèíöåâà Âàñèëÿ Äìèòðîâè÷à, Âäîâ³÷åíêà Ñåðã³ÿ Ëåîí³äîâè÷à, Âèíî-
êóðîâà Ñåðã³ÿ Ìàðê³ÿíîâè÷à, Ãóëüòàÿ Ìèõàéëà Ìèðîñëàâîâè÷à, Çàïîðîæöÿ 
Ìèõàéëà Ïåòðîâè÷à, Êàìïà Âîëîäèìèðà Ìèõàéëîâè÷à, Êîëîñà Ìèõàéëà 
²âàíîâè÷à, Ëèëàêà Äìèòðà Äìèòðîâè÷à, Ìàðêóø Ìàð³¿ Àíäð³¿âíè — äî-
ïîâ³äà÷à, Îâ÷àðåíêà Â’ÿ÷åñëàâà Àíäð³éîâè÷à, Ñåðãåé÷óêà Îëåãà Àíàòî-
ë³éîâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà Àíäð³ÿ Àíäð³éîâè÷à, 
Òêà÷óêà Ïàâëà Ìèêîëàéîâè÷à, Øàïòàëè Íàòàë³ Êîñòÿíòèí³âíè, Øèøê³íà 
Â³êòîðà ²âàíîâè÷à,

ðîçãëÿíóâ íà ïëåíàðíîìó çàñ³äàíí³ ñïðàâó çà êîíñòèòóö³éíèì çâåðíåí-
íÿì ãðîìàäÿíèíà Áàã³íñüêîãî Àðòåìà Îëåêñàíäðîâè÷à ùîäî îô³ö³éíîãî 
òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 141 Êîäåêñó Óêðà¿íè ïðî àä-
ì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ.

Ïðèâîäîì äëÿ ðîçãëÿäó ñïðàâè çã³äíî ç³ ñòàòòÿìè 42, 43 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» ñòàëî êîíñòèòóö³éíå çâåðíåííÿ ãðî-
ìàäÿíèíà Áàã³íñüêîãî Àðòåìà Îëåêñàíäðîâè÷à.

Ï³äñòàâîþ äëÿ ðîçãëÿäó ñïðàâè â³äïîâ³äíî äî ñòàòò³ 94 Çàêîíó Óêðà¿íè 
«Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» º íàÿâí³ñòü íåîäíîçíà÷íîãî çàñòîñó-
âàííÿ ñóäàìè Óêðà¿íè ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 141 Êîäåêñó Óêðà¿-
íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ.

Çàñëóõàâøè ñóääþ-äîïîâ³äà÷à Ìàðêóø Ì.À. òà äîñë³äèâøè ìàòåð³àëè 
ñïðàâè, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

у с т а н о в и в:у с т а н о в и в:

1. Ñóá’ºêò ïðàâà íà êîíñòèòóö³éíå çâåðíåííÿ — ãðîìàäÿíèí Áàã³í-
ñüêèé À.Î. — çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êëîïîòàííÿì 
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 141 Êîäåêñó 
Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ (äàë³ — Êîäåêñ) â êîíòåêñò³ 
âèìîã äî ñïåö³àëüíèõ òåõí³÷íèõ çàñîá³â, ùî ìàþòü ôóíêö³¿ ôîòî- ³ ê³íî-
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çéîìêè, â³äåîçàïèñó, ÷è çàñîá³â ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó, äàí³ ÿêèõ 
ìîæóòü âèêîðèñòîâóâàòèñÿ ÿê äîêàç âèíè âëàñíèê³â (ñï³ââëàñíèê³â) òðàí-
ñïîðòíèõ çàñîá³â. Áàã³íñüêèé À.Î. çàçíà÷àº, ùî ñóäè çàãàëüíî¿ þðèñäèêö³¿ 
çà îäíàêîâèõ îáñòàâèí íåîäíîçíà÷íî çàñòîñîâóþòü ïîëîæåííÿ Êîäåêñó 
ùîäî âèêîðèñòàííÿ äàíèõ, çàô³êñîâàíèõ âêàçàíèìè òåõí³÷íèìè çàñî-
áàìè, ÿê ï³äñòàâè äëÿ ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ 
âëàñíèê³â (ñï³ââëàñíèê³â) òðàíñïîðòíèõ çàñîá³â â ÷àñòèí³ íàëåæíîñò³ òà 
äîïóñòèìîñò³ äîêàç³â, à öå ïðèçâîäèòü äî ãðóáèõ ïîðóøåíü êîíñòèòóö³é-
íèõ ïðàâ ³ ñâîáîä ãðîìàäÿí, ïåðåäáà÷åíèõ ñòàòòåþ 29, ÷àñòèíîþ äðóãîþ 
ñòàòò³ 61, ñòàòòåþ 63 Êîíñòèòóö³¿ Óêðà¿íè.

Àâòîð êëîïîòàííÿ òàêîæ íàãîëîøóº, ùî ïîëîæåííÿ ÷àñòèíè ïåðøî¿ 
ñòàòò³ 141 Êîäåêñó ïðåçóìóþòü â³äïîâ³äàëüí³ñòü âëàñíèêà (ñï³ââëàñíèêà) 
òðàíñïîðòíîãî çàñîáó çà â÷èíåíå ïðàâîïîðóøåííÿ. Íà éîãî äóìêó, âèõî-
äÿ÷è ç ïðèíöèïó âåðõîâåíñòâà ïðàâà êîíñòèòóö³éíà ïðåçóìïö³ÿ íåâèíóâà-
òîñò³ îñîáè ïîøèðþºòüñÿ ³ íà îáâèíóâà÷åííÿ ¿¿ ó â÷èíåíí³ àäì³í³ñòðàòèâ-
íîãî ïðàâîïîðóøåííÿ.

2. Ñâî¿ ïîçèö³¿ ñòîñîâíî ïðåäìåòà êîíñòèòóö³éíîãî çâåðíåííÿ âèñëî-
âèëè Ãîëîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, Âåðõîâíèé Ñóä Óêðà¿íè, Ì³í³ñòåð-
ñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè, íàóêîâö³ Êè¿âñüêîãî íàö³îíàëüíîãî óí³-
âåðñèòåòó âíóòð³øí³õ ñïðàâ, Íàö³îíàëüíî¿ þðèäè÷íî¿ àêàäåì³¿ Óêðà¿íè 
³ìåí³ ßðîñëàâà Ìóäðîãî.

3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, ðîçãëÿäàþ÷è ïîðóøåí³ ó êîíñòèòóö³é-
íîìó çâåðíåíí³ ïèòàííÿ, âèõîäèòü ç òàêîãî.

Âèêëþ÷íî çàêîíàìè Óêðà¿íè âèçíà÷àþòüñÿ ä³ÿííÿ, ÿê³ º àäì³í³ñòðà-
òèâíèìè ïðàâîïîðóøåííÿìè, òà â³äïîâ³äàëüí³ñòü çà íèõ (ïóíêò 22 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 92 Êîíñòèòóö³¿ Óêðà¿íè). 

Çàêîíîì Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â 
Óêðà¿íè ùîäî âäîñêîíàëåííÿ ðåãóëþâàííÿ â³äíîñèí ó ñôåð³ çàáåçïå÷åííÿ 
áåçïåêè äîðîæíüîãî ðóõó» â³ä 24 âåðåñíÿ 2008 ðîêó ¹586-V² (äàë³ — Çàêîí) 
Êîäåêñ áóëî äîïîâíåíî ñòàòòåþ 141 «Â³äïîâ³äàëüí³ñòü âëàñíèê³â (ñï³ââëàñ-
íèê³â) òðàíñïîðòíèõ çàñîá³â». ×àñòèíîþ ïåðøîþ ö³º¿ ñòàòò³ âèçíà÷åíî, ùî 
«äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ ó ñôåð³ çàáåç-
ïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó ó ðàç³ ¿õ ô³êñàö³¿ ïðàöþþ÷èìè â àâòî-
ìàòè÷íîìó ðåæèì³ ñïåö³àëüíèìè òåõí³÷íèìè çàñîáàìè, ùî ìàþòü ôóíêö³¿ 
ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó, ÷è çàñîáàìè ôîòî- ³ ê³íîçéîìêè, â³äåîçà-
ïèñó ïðèòÿãàþòüñÿ âëàñíèêè (ñï³ââëàñíèêè) òðàíñïîðòíèõ çàñîá³â».

Ç ìåòîþ âñòàíîâëåííÿ ïðîöåäóðè çàñòîñóâàííÿ çàçíà÷åíî¿ íîðìè Êî-
äåêñ áóëî òàêîæ äîïîâíåíî ÷àñòèíîþ øîñòîþ ñòàòò³ 258, çà ÿêîþ ó ðàç³ âè-
ÿâëåííÿ àäì³í³ñòðàòèâíîãî ïðàâîïîðóøåííÿ ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè 
äîðîæíüîãî ðóõó, çàô³êñîâàíîãî çà äîïîìîãîþ ïðàöþþ÷èõ â àâòîìàòè÷íîìó 
ðåæèì³ ñïåö³àëüíèõ òåõí³÷íèõ çàñîá³â, ùî ìàþòü ôóíêö³¿ ôîòî- ³ ê³íîçéîì-
êè, â³äåîçàïèñó, ÷è çàñîá³â ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó, ïðîòîêîë ïðî 
àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ íå ñêëàäàºòüñÿ, à ïîñòàíîâà ó ñïðàâ³ ïðî 
àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ âèíîñèòüñÿ áåç ó÷àñò³ îñîáè, ÿêà ïðèòÿ-
ãàºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³. Êîï³¿ ïîñòàíîâè ó ñïðàâ³ ïðî 
àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ òà ìàòåð³àë³â, çàô³êñîâàíèõ çà äîïîìîãîþ 
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ïðàöþþ÷èõ â àâòîìàòè÷íîìó ðåæèì³ ñïåö³àëüíèõ òåõí³÷íèõ çàñîá³â, ùî ìà-
þòü ôóíêö³¿ ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó, ÷è çàñîá³â ôîòî- ³ ê³íîçéîìêè, 
â³äåîçàïèñó, íàäñèëàþòüñÿ îñîá³, ÿêà ïðèòÿãàºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³ä-
ïîâ³äàëüíîñò³, ïðîòÿãîì òðüîõ äí³â ç äíÿ âèíåñåííÿ òàêî¿ ïîñòàíîâè.

Àíàë³ç ïîëîæåíü ñòàòò³ 141 Êîäåêñó â ñèñòåìíîìó çâ’ÿçêó ç ïîëîæåí-
íÿìè ñòàòò³ 258 ñòîñîâíî ô³êñàö³¿ ïîðóøåíü ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè 
äîðîæíüîãî ðóõó «ïðàöþþ÷èìè â àâòîìàòè÷íîìó ðåæèì³ ñïåö³àëüíèìè 
òåõí³÷íèìè çàñîáàìè, ùî ìàþòü ôóíêö³¿ ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó, 
÷è çàñîáàìè ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó» äàº ï³äñòàâè äëÿ âèñíîâêó, 
ùî âêàçàí³ òåõí³÷í³ ïðèëàäè òà òåõí³÷í³ çàñîáè ñïåö³àëüíî ñòâîðåí³ òà ïðè-
çíà÷åí³ ñàìå äëÿ ô³êñàö³¿ çà äîïîìîãîþ âëàñòèâèõ ¿ì ôóíêö³é çàïèñó çî-
áðàæåííÿ íà åëåêòðîííèé íîñ³é ÷è ñâ³òëî÷óòëèâó ïë³âêó ôàêòè÷íèõ äàíèõ 
(ïîêàçàíü) ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó ³ º äîñòàòí³ìè 
äëÿ âèçíà÷åííÿ ñóò³ ïðàâîïîðóøåííÿ. 

Ïîëîæåííÿ ÷àñòèíè øîñòî¿ ñòàòò³ 258 Êîäåêñó ò³ñíî ïîâ’ÿçàí³ ç ïîëî-
æåííÿìè éîãî ñòàòò³ 141 òà âïëèâàþòü íà ïðèéíÿòòÿ ð³øåííÿ ó ñïðàâ³, òîìó 
çã³äíî ç ÷àñòèíîþ äðóãîþ ñòàòò³ 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè» ïîâèíí³ áóòè ïåðåâ³ðåí³ íà ïðåäìåò ¿õ â³äïîâ³äíîñò³ Êîíñòè-
òóö³¿ Óêðà¿íè.

4. Êîíñòèòóö³éíèé ïðèíöèï ïðàâîâî¿ äåðæàâè ïåðåäáà÷àº âñòàíîâ-
ëåííÿ ïðàâîïîðÿäêó, ÿêèé ïîâèíåí ãàðàíòóâàòè êîæíîìó óòâåðäæåííÿ 
³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè (ñòàòò³ 1, 3, ÷àñòèíà äðóãà ñòàòò³ 19 
Îñíîâ íîãî Çàêîíó Óêðà¿íè). Êîíñòèòóö³ÿ Óêðà¿íè âèçíà÷àº îñíîâí³ ïðàâà 
³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà òà ãàðàíò³¿ ¿õ äîòðèìàííÿ ³ çàõèñòó, çîêðå-
ìà: ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, çàêð³ïëåí³ â Êîíñòèòóö³¿ Óêðà¿-
íè, íå º âè÷åðïíèìè; êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè íå ìîæóòü áóòè ñêàñî-
âàí³; ïðè ïðèéíÿòò³ íîâèõ çàêîí³â àáî âíåñåíí³ çì³í äî ÷èííèõ çàêîí³â íå 
äîïóñêàºòüñÿ çâóæåííÿ çì³ñòó òà îáñÿãó ³ñíóþ÷èõ ïðàâ ³ ñâîáîä (ñòàòòÿ 22); 
ãðîìàäÿíè ìàþòü ð³âí³ êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè òà º ð³âíèìè ïåðåä 
çàêîíîì (÷àñòèíà ïåðøà ñòàòò³ 24); þðèäè÷íà â³äïîâ³äàëüí³ñòü îñîáè ìàº 
³íäèâ³äóàëüíèé õàðàêòåð (÷àñòèíà äðóãà ñòàòò³ 61); îáâèíóâà÷åííÿ íå ìîæå 
´ðóíòóâàòèñÿ íà äîêàçàõ, îäåðæàíèõ íåçàêîííèì øëÿõîì, à òàêîæ íà ïðè-
ïóùåííÿõ; óñ³ ñóìí³âè ùîäî äîâåäåíîñò³ âèíè îñîáè òëóìà÷àòüñÿ íà ¿¿ êî-
ðèñòü (÷àñòèíà òðåòÿ ñòàòò³ 62); êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè ëþäèíè ³ 
ãðîìàäÿíèíà íå ìîæóòü áóòè îáìåæåí³, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ Êîí-
ñòèòóö³ºþ Óêðà¿íè (÷àñòèíà ïåðøà ñòàòò³ 64).

4.1. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè íà ï³äñòàâ³ íàâåäåíîãî ä³éøîâ âè-
ñíîâêó, ùî àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü â Óêðà¿í³ òà ïðîöåäóðà ïðè-
òÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ ´ðóíòóþòüñÿ íà êîíñòè-
òóö³éíèõ ïðèíöèïàõ òà ïðàâîâèõ ïðåçóìïö³ÿõ, ÿê³ çóìîâëåí³ âèçíàííÿì 
³ ä³ºþ ïðèíöèïó âåðõîâåíñòâà ïðàâà â Óêðà¿í³. Êîíñòèòóö³ÿ Óêðà¿íè ìàº 
íàéâèùó þðèäè÷íó ñèëó, çàêîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè ïðè-
éìàþòüñÿ íà îñíîâ³ Êîíñòèòóö³¿ Óêðà¿íè ³ ïîâèíí³ â³äïîâ³äàòè ¿é (÷àñòèíà 
äðóãà ñòàòò³ 8 Êîíñòèòóö³¿ Óêðà¿íè).

Åëåìåíòàìè âåðõîâåíñòâà ïðàâà º ïðèíöèïè ð³âíîñò³ ³ ñïðàâåäëèâîñò³, 
ïðàâîâî¿ âèçíà÷åíîñò³, ÿñíîñò³ ³ íåäâîçíà÷íîñò³ ïðàâîâî¿ íîðìè, îñê³ëüêè 
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³íøå íå ìîæå çàáåçïå÷èòè ¿¿ îäíàêîâå çàñòîñóâàííÿ, íå âèêëþ÷àº íåîá-
ìåæåíîñò³ òðàêòóâàííÿ ó ïðàâîçàñòîñîâí³é ïðàêòèö³ ³ íåìèíó÷å ïðèçâî-
äèòü äî ñâàâîë³ (àáçàö äðóãèé ï³äïóíêòó 5.4 ïóíêòó 5 ìîòèâóâàëüíî¿ ÷àñ-
òèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 22 âåðåñíÿ 2005 ðîêó 
¹5-ðï/2005). Ïðèíöèï ïðàâîâî¿ âèçíà÷åíîñò³ îçíà÷àº, ùî «îáìåæåííÿ 
îñíîâíèõ ïðàâ ëþäèíè òà ãðîìàäÿíèíà ³ âò³ëåííÿ öèõ îáìåæåíü íà ïðàê-
òèö³ äîïóñòèìå ëèøå çà óìîâè çàáåçïå÷åííÿ ïåðåäáà÷óâàíîñò³ çàñòîñóâàí-
íÿ ïðàâîâèõ íîðì, âñòàíîâëþâàíèõ òàêèìè îáìåæåííÿìè. Òîáòî îáìå-
æåííÿ áóäü-ÿêîãî ïðàâà ïîâèííå áàçóâàòèñÿ íà êðèòåð³ÿõ, ÿê³ äàäóòü çìîãó 
îñîá³ â³äîêðåìëþâàòè ïðàâîì³ðíó ïîâåä³íêó â³ä ïðîòèïðàâíî¿, ïåðåäáà÷à-
òè þðèäè÷í³ íàñë³äêè ñâîº¿ ïîâåä³íêè» (àáçàö òðåò³é ï³äïóíêòó 3.1 ïóíê-
òó 3 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 
29 ÷åðâíÿ 2010 ðîêó ¹17-ðï/2010). Íàâåäåí³ êîíñòèòóö³éí³ çàñàäè âðàõî-
âóþòüñÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ó ïðîöåñ³ ïåðåâ³ðêè íà â³äïîâ³ä-
í³ñòü Êîíñòèòóö³¿ Óêðà¿íè ïîëîæåíü ñòàòò³ 141, ÷àñòèíè øîñòî¿ ñòàòò³ 258 
Êîäåêñó.

4.2. Çã³äíî ç ÷àñòèíîþ äðóãîþ ñòàòò³ 61 Êîíñòèòóö³¿ Óêðà¿íè þðèäè÷íà 
â³äïîâ³äàëüí³ñòü îñîáè ìàº ³íäèâ³äóàëüíèé õàðàêòåð. Íåîáõ³äí³ñòü ³íäèâ³-
äóàë³çàö³¿ àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ ïåðåäáà÷åíà ÷àñòèíîþ äðóãîþ 
ñòàòò³ 33 Êîäåêñó, ÿêîþ âèçíà÷åíî, ùî ïðè íàêëàäåíí³ ñòÿãíåííÿ âðàõî-
âóºòüñÿ õàðàêòåð â÷èíåíîãî ïðàâîïîðóøåííÿ, îñîáà ïîðóøíèêà, ñòóï³íü 
éîãî âèíè, ìàéíîâèé ñòàí, îáñòàâèíè, ùî ïîì’ÿêøóþòü ³ îáòÿæóþòü â³ä-
ïîâ³äàëüí³ñòü. Ó Êîäåêñ³ êîíêðåòèçîâàíî é ³íø³ êîíñòèòóö³éí³ ïðèíöèïè, 
çîêðåìà ïðèíöèï ð³âíîñò³ ãðîìàäÿí ïåðåä çàêîíîì (ñòàòòÿ 248). 

Êîäåêñîì çàêð³ïëåíî íèçêó ãàðàíò³é çàáåçïå÷åííÿ ïðàâ ñóá’ºêò³â, ÿê³ 
ïðèòÿãàþòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³. Â ñóêóïíîñò³ ç íàâåäå-
íèìè êîíñòèòóö³éíèìè íîðìàìè ö³ ãàðàíò³¿ ñòâîðþþòü ñèñòåìó ïðîöåñó-
àëüíèõ ìåõàí³çì³â çàõèñòó âêàçàíèõ îñ³á. Ó êîíòåêñò³ ïèòàííÿ, ùî ðîçãëÿ-
äàºòüñÿ, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âðàõîâóº ïîëîæåííÿ ñòàòåé 9, 33, 
248, 268 Êîäåêñó. Çà çì³ñòîì ñòàòò³ 9 Êîäåêñó ñàìå âèííà (óìèñíà àáî 
íåîáåðåæíà) ä³ÿ ÷è áåçä³ÿëüí³ñòü ñóá’ºêòà àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëü-
íîñò³ º îäí³ºþ ç îçíàê àäì³í³ñòðàòèâíîãî ïðàâîïîðóøåííÿ (ïðîñòóïêó). 
Ñòàòòåþ 268 Êîäåêñó âñòàíîâëåíî ïåðåë³ê ïðàâ îñîáè, ÿêà ïðèòÿãàºòüñÿ 
äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, çîêðåìà: îñîáà ìàº ïðàâî çíàéîìè-
òèñÿ ç ìàòåð³àëàìè ñïðàâè, äàâàòè ïîÿñíåííÿ, ïîäàâàòè äîêàçè, çàÿâëÿòè 
êëîïîòàííÿ, ïðè ðîçãëÿä³ ñïðàâè êîðèñòóâàòèñÿ þðèäè÷íîþ äîïîìîãîþ 
àäâîêàòà, ³íøîãî ôàõ³âöÿ ó ãàëóç³ ïðàâà; ñïðàâà ïðî àäì³í³ñòðàòèâíå ïðà-
âîïîðóøåííÿ ðîçãëÿäàºòüñÿ â ïðèñóòíîñò³ îñîáè, ÿêà ïðèòÿãàºòüñÿ äî àä-
ì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³; ï³ä ÷àñ â³äñóòíîñò³ ö³º¿ îñîáè ñïðàâó ìîæå 
áóòè ðîçãëÿíóòî ëèøå ó âèïàäêàõ, êîëè º äàí³ ïðî ñâîº÷àñíå ¿¿ ñïîâ³ùåííÿ 
ïðî ì³ñöå ³ ÷àñ ðîçãëÿäó ñïðàâè ³ ÿêùî â³ä íå¿ íå íàä³éøëî êëîïîòàííÿ ïðî 
â³äêëàäåííÿ ðîçãëÿäó ñïðàâè.

Îðãàí (ïîñàäîâà îñîáà) ïðè ðîçãëÿä³ ñïðàâè, çîêðåìà, çîáîâ’ÿçàíèé 
ç’ÿñó âàòè: ÷è áóëî â÷èíåíî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ, ÷è âèííà äàíà 
îñîáà â éîãî â÷èíåíí³, ÷è ï³äëÿãàº âîíà àäì³í³ñòðàòèâí³é â³äïîâ³äàëüíîñò³, 
à òàêîæ ³íø³ îáñòàâèíè, ùî ìàþòü çíà÷åííÿ äëÿ ïðàâèëüíîãî âèð³øåííÿ 
ñïðàâè, õàðàêòåð â÷èíåíîãî ïðàâîïîðóøåííÿ, îñîáó ïîðóøíèêà, ñòóï³íü 
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éîãî âèíè, ìàéíîâèé ñòàí, îáñòàâèíè, ùî ïîì’ÿêøóþòü ³ îáòÿæóþòü â³ä-
ïîâ³äàëüí³ñòü; ïîâèíåí ñâîº÷àñíî, âñåá³÷íî, ïîâíî ³ îá’ºêòèâíî ç’ÿñóâàòè 
îáñòàâèíè ñïðàâè, âèð³øèòè ¿¿ â òî÷í³é â³äïîâ³äíîñò³ äî çàêîíó òîùî (ñòàò-
ò³ 245, 280 Êîäåêñó). Çã³äíî ç Êîäåêñîì ïðîâàäæåííÿ ó ñïðàâ³ ïðî àäì³í³-
ñòðàòèâíå ïðàâîïîðóøåííÿ íå ìîæå áóòè ðîçïî÷àòî, à ðîçïî÷àòå ï³äëÿãàº 
çàêðèòòþ ÷åðåç â³äñóòí³ñòü ïîä³¿ ³ ñêëàäó àäì³í³ñòðàòèâíîãî ïðàâîïîðóøåí-
íÿ (ïóíêò 1 ñòàòò³ 247); ñïðàâà ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ ðîç-
ãëÿäàºòüñÿ â³äêðèòî, êð³ì âèïàäê³â, êîëè öå ñóïåðå÷èòü ³íòåðåñàì îõîðîíè 
äåðæàâíî¿ òàºìíèö³ (÷àñòèíà ïåðøà ñòàòò³ 249); îö³íêà äîêàç³â ´ðóíòóºòüñÿ 
íà âñåá³÷íîìó, ïîâíîìó ³ îá’ºêòèâíîìó äîñë³äæåíí³ âñ³õ îáñòàâèí ñïðàâè â 
¿õ ñóêóïíîñò³ (ñòàòòÿ 252) òîùî. Ïîëîæåííÿ çàçíà÷åíèõ ñòàòåé âèçíà÷àþòü 
ñèñòåìó ïðîöåñóàëüíèõ ìåõàí³çì³â, ÿê³ â ñóêóïíîñò³ ç íàâåäåíèìè êîíñòèòó-
ö³éíèìè íîðìàìè óíåìîæëèâëþþòü ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³ä-
ïîâ³äàëüíîñò³ îñîáè, ÿêà íå â÷èíÿëà ïðàâîïîðóøåííÿ.

4.3. Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çâåðòàº óâàãó íà òå, ùî ïåðåâ³ðåíà 
íà ïðåäìåò êîíñòèòóö³éíîñò³ ñòàòòÿ 141 Êîäåêñó, ÿêà ì³ñòèòüñÿ â Çàãàëüí³é 
÷àñòèí³ Êîäåêñó, âñòàíîâëþº îñîáëèâîñò³ ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâ-
íî¿ â³äïîâ³äàëüíîñò³ ñàìå âëàñíèê³â (ñï³ââëàñíèê³â) òðàíñïîðòíèõ çàñîá³â, 
îäíàê áåçïîñåðåäíüî íå âèçíà÷àº ñêëàäó ïðàâîïîðóøåííÿ, à òîìó íå ìîæå 
áóòè ñàìîñò³éíîþ ï³äñòàâîþ äëÿ ïðèòÿãíåííÿ äî òàêî¿ â³äïîâ³äàëüíîñò³. 
Âèäè ïðàâîïîðóøåíü òà ïðîöåäóðà ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³äïî-
â³äàëüíîñò³ âèçíà÷åí³ â Îñîáëèâ³é ÷àñòèí³ Êîäåêñó. Ïîëîæåííÿ ñòàòò³ 141 

Êîäåêñó ìîæóòü çàñòîñîâóâàòèñÿ ëèøå â ñèñòåìíîìó çâ’ÿçêó ç íèçêîþ ³í-
øèõ ñòàòåé, ïåðåäáà÷åíèõ Îñîáëèâîþ ÷àñòèíîþ Êîäåêñó, äèñïîçèö³¿ ÿêèõ 
ó áåçàëüòåðíàòèâí³é ôîðì³ âèçíà÷àþòü ñóá’ºêòîì, ÿêèé ïðèòÿãàºòüñÿ äî 
â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ ïðàâîïîðóøåííÿ ó ñôåð³ çàáåçïå÷åííÿ áåç-
ïåêè äîðîæíüîãî ðóõó, îñîáó, ÿêà âèííà ó â÷èíåíí³ öüîãî ïðàâîïîðóøåí-
íÿ, çîêðåìà âîä³ÿ òðàíñïîðòíîãî çàñîáó. Çà â³äñóòíîñò³ â ñòàòòÿõ Îñîáëèâî¿ 
÷àñòèíè Êîäåêñó, ÿê³ âèçíà÷àþòü ñêëàä àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü, 
âêàç³âêè íà òå, ùî ñóá’ºêòàìè öèõ ïðàâîïîðóøåíü º âëàñíèêè (ñï³ââëàñíè-
êè) òðàíñïîðòíèõ çàñîá³â, ö³ ñóá’ºêòè ìîæóòü ïðèòÿãàòèñÿ äî àäì³í³ñòðà-
òèâíî¿ â³äïîâ³äàëüíîñò³ âèêëþ÷íî çà íàÿâíîñò³ â ¿õí³õ ä³ÿõ ñêëàäó ïåâíîãî 
àäì³í³ñòðàòèâíîãî ïîðóøåííÿ, ³íøå ñòâîðþº ïðàâîâó íåâèçíà÷åí³ñòü ó 
âñòàíîâëåíí³ ñóá’ºêòà, ùî ïðèòÿãàºòüñÿ äî â³äïîâ³äàëüíîñò³ â ö³é ñôåð³.

Ñëîâîñïîëó÷åííÿ «âëàñíèê (ñï³ââëàñíèê) òðàíñïîðòíîãî çàñîáó», âè-
êîðèñòàíå ó ñòàòò³ 141 Êîäåêñó, îçíà÷àº, ùî òàêèì âëàñíèêîì (ñï³ââëàñíè-
êîì) ìîæå áóòè ÿê ô³çè÷íà, òàê ³ þðèäè÷íà îñîáà (ñòàòò³ 2, 318 Öèâ³ëüíîãî 
êîäåêñó Óêðà¿íè). Êîíñòèòóö³éíèé Ñóä Óêðà¿íè âèõîäÿ÷è ç êîíñòèòóö³é-
íîãî ïðèíöèïó ³íäèâ³äóàë³çàö³¿ þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ (÷àñòèíà äðó-
ãà ñòàòò³ 61 Êîíñòèòóö³¿ Óêðà¿íè), ïðàâîâî¿ äîêòðèíè, ïîëîæåíü Êîäåêñó 
(ñòàòò³ 9, 12, 13, 14, 15, 16, 17, 27, 30, 31, 32 Çàãàëüíî¿ ÷àñòèíè òà Îñîáëèâà 
÷àñòèíà) òà ñâîº¿ ïðàâîâî¿ ïîçèö³¿, çà ÿêîþ «ñóá’ºêòîì àäì³í³ñòðàòèâíî¿ 
â³äïîâ³äàëüíîñò³ º ëèøå ô³çè÷íà îñîáà» (àáçàö äðóãèé ïóíêòó 4 ìîòèâó-
âàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 30 òðàâíÿ 2001 ðîêó ¹7-ðï/2001 ó ñïðàâ³ ïðî 
â³äïîâ³äàëüí³ñòü þðèäè÷íèõ îñ³á), ââàæàº, ùî ñóá’ºêòîì, ÿêèé ï³äëÿãàº 
àäì³í³ñòðàòèâí³é â³äïîâ³äàëüíîñò³ â ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæ-
íüîãî ðóõó, º ô³çè÷íà îñîáà.
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Ç íàâåäåíîãî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè ä³éøîâ âèñíîâêó ïðî íå-
â³äïîâ³äí³ñòü âèìîãàì ÷àñòèíè äðóãî¿ ñòàòò³ 8, ñòàòò³ 22, ÷àñòèí ïåðøî¿, 
äðóãî¿ ñòàòò³ 24, ÷àñòèíè äðóãî¿ ñòàòò³ 61, ñòàòåé 62, 64 Êîíñòèòóö³¿ Óêðà¿íè 
ïîëîæåíü ñòàòò³ 141, ÷àñòèíè øîñòî¿ ñòàòò³ 258 Êîäåêñó, ùî çã³äíî ç ÷àñòè-
íîþ äðóãîþ ñòàòò³ 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» 
º ï³äñòàâîþ äëÿ âèçíàííÿ ¿õ íåêîíñòèòóö³éíèìè.

5. Â³äïîâ³äíî äî ÷àñòèíè äðóãî¿ ñòàòò³ 70 Çàêîíó Óêðà¿íè «Ïðî Êîíñòè-
òóö³éíèé Ñóä Óêðà¿íè» ó ðàç³ íåîáõ³äíîñò³ Êîíñòèòóö³éíèé Ñóä Óêðà¿íè 
ìîæå âèçíà÷èòè ó ñâîºìó ð³øåíí³ ïîðÿäîê ³ ñòðîêè éîãî âèêîíàííÿ, à òà-
êîæ ïîêëàñòè íà â³äïîâ³äí³ äåðæàâí³ îðãàíè îáîâ’ÿçêè ùîäî çàáåçïå÷åííÿ 
âèêîíàííÿ ð³øåííÿ.

Ñòàí ïðàâîâîãî ðåãóëþâàííÿ ïðèòÿãíåííÿ îñ³á äî àäì³í³ñòðàòèâíî¿ 
â³äïîâ³äàëüíîñò³, çîêðåìà ïðîöåäóðè çàñòîñóâàííÿ çàõîä³â âïëèâó äî ïî-
ðóøíèê³â ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó, Êîíñòèòóö³éíèé 
Ñóä Óêðà¿íè ââàæàº òàêèì, ùî íå â³äïîâ³äàº êîíñòèòóö³éíîìó âèçíà÷åííþ 
Óêðà¿íè ÿê ïðàâîâî¿ äåðæàâè, à òîìó ðåêîìåíäóº Âåðõîâí³é Ðàä³ Óêðà¿íè â 
íàéêîðîòø³ òåðì³íè âèð³øèòè çàçíà÷åíå ïèòàííÿ â³äïîâ³äíî äî ïîëîæåíü 
Êîíñòèòóö³¿ Óêðà¿íè òà ç óðàõóâàííÿì öüîãî Ð³øåííÿ.

Âðàõîâóþ÷è âèêëàäåíå òà êåðóþ÷èñü ñòàòòÿìè 147, 150, ÷àñòèíàìè ïåð-
øîþ, äðóãîþ ñòàòò³ 152, ñòàòòåþ 153 Êîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 51, 61, 
65, 69, 70, 73, ÷àñòèíîþ äðóãîþ ñòàòò³ 95 Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòó-
ö³éíèé Ñóä Óêðà¿íè», Êîíñòèòóö³éíèé Ñóä Óêðà¿íè

в и р і ш и в:в и р і ш и в:

1. Âèçíàòè òàêèìè, ùî íå â³äïîâ³äàþòü Êîíñòèòóö³¿ Óêðà¿íè (º íåêîí-
ñòèòóö³éíèìè), ñòàòòþ 141, ÷àñòèíó øîñòó ñòàòò³ 258 Êîäåêñó Óêðà¿íè ïðî 
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ.

2. Ïîëîæåííÿ Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, 
âèçíàí³ íåêîíñòèòóö³éíèìè, âòðà÷àþòü ÷èíí³ñòü ç äíÿ óõâàëåííÿ Êîíñòè-
òóö³éíèì Ñóäîì Óêðà¿íè öüîãî Ð³øåííÿ.

3. Ðåêîìåíäóâàòè Âåðõîâí³é Ðàä³ Óêðà¿íè ïðèâåñòè ïîðÿäîê ïðèòÿã-
íåííÿ îñ³á äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ó ñôåð³ 
çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó ó ðàç³ ¿õ ô³êñàö³¿ ïðàöþþ÷èìè â 
àâòîìàòè÷íîìó ðåæèì³ ñïåö³àëüíèìè òåõí³÷íèìè çàñîáàìè, ùî ìàþòü 
ôóíêö³¿ ôîòî- ³ ê³íîçéîìêè, â³äåîçàïèñó, ÷è çàñîáàìè ôîòî- ³ ê³íîçéîìêè, 
â³äåîçàïèñó ó â³äïîâ³äí³ñòü äî öüîãî Ð³øåííÿ.

4. Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè º îáîâ’ÿçêîâèì äî âèêîíàí-
íÿ íà òåðèòîð³¿ Óêðà¿íè, îñòàòî÷íèì ³ íå ìîæå áóòè îñêàðæåíå.

Ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ï³äëÿãàº îïóáë³êóâàííþ ó 
«Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» òà â ³íøèõ îô³ö³éíèõ âèäàííÿõ 
Óêðà¿íè.

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ
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ÈÌÅÍÅÌ ÓÊÐÀÈÍÛ

ÐÅØÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé
÷àñòè ïåðâîé ñòàòüè 141 Êîäåêñà Óêðàèíû

îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ ïî êîíñòèòóöèîííîìó îáðàùåíèþ 
ãðàæäàíèíà Áàãèíñêîãî Àðòåìà Àëåêñàíäðîâè÷à

(äåëî îá àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè
â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ)

г.  К и е в Äåëî ¹1-34/2010
22 декабря 2010 года
№23-рп/2010

Конституционный Суд Украины в составе судей:Конституционный Суд Украины в составе судей:

Ãîëîâèíà Àíàòîëèÿ Ñåðãååâè÷à — ïðåäñåäàòåëüñòâóþùåãî, Áàóëèíà 
Þðèÿ Âàñèëüåâè÷à, Áðûíöåâà Âàñèëèÿ Äìèòðèåâè÷à, Âäîâè÷åíêî Ñåðãåÿ 
Ëåîíèäîâè÷à, Âèíîêóðîâà Ñåðãåÿ Ìàðêèÿíîâè÷à, Ãóëüòàÿ Ìèõàèëà Ìèðî-
ñëàâîâè÷à, Çàïîðîæöà Ìèõàèëà Ïåòðîâè÷à, Êàìïî Âëàäèìèðà Ìèõàéëî-
âè÷à, Êîëîñà Ìèõàèëà Èâàíîâè÷à, Ëûëàêà Äìèòðèÿ Äìèòðèåâè÷à, Ìàð-
êóø Ìàðèè Àíäðååâíû — äîêëàä÷èêà, Îâ÷àðåíêî Âÿ÷åñëàâà Àíäðååâè÷à, 
Ñåðãåé÷óêà Îëåãà Àíàòîëüåâè÷à, Ñòåöþêà Ïåòðà Áîãäàíîâè÷à, Ñòðèæàêà 
Àíäðåÿ Àíäðååâè÷à, Òêà÷óêà Ïàâëà Íèêîëàåâè÷à, Øàïòàëû Íàòàëüè Êîí-
ñòàíòèíîâíû, Øèøêèíà Âèêòîðà Èâàíîâè÷à,

ðàññìîòðåë â ïëåíàðíîì çàñåäàíèè äåëî îá îôèöèàëüíîì òîëêîâàíèè 
ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 141 Êîäåêñà Óêðàèíû îá àäìèíèñòðàòèâ-
íûõ ïðàâîíàðóøåíèÿõ ïî êîíñòèòóöèîíííîìó îáðàùåíèþ ãðàæäàíèíà 
Áàãèíñêîãî Àðòåìà Àëåêñàíäðîâè÷à.

Ïîâîäîì ê ðàññìîòðåíèþ äåëà â ñîîòâåòñòâèè ñî ñòàòüÿìè 42, 43 Çàêî-
íà Óêðàèíû «Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ñòàëî êîíñòèòóöèîííîå 
îáðàùåíèå ãðàæäàíèíà Áàãèíñêîãî Àðòåìà Àëåêñàíäðîâè÷à.

Îñíîâàíèåì ê ðàññìîòðåíèþ äåëà ñîãëàñíî ñòàòüå 94 Çàêîíà Óêðàèíû 
«Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ íàëè÷èå íåîäíîçíà÷íîãî 
ïðèìåíåíèÿ ñóäàìè Óêðàèíû ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 141 Êîäåêñà 
Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ.

Çàñëóøàâ ñóäüþ-äîêëàä÷èêà Ìàðêóø Ì.À. è èññëåäîâàâ ìàòåðèàëû 
äåëà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû

у с т а н о в и л:у с т а н о в и л:

1. Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå îáðàùåíèå — ãðàæäàíèí Áàãèí-
ñêèé À.À.— îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì 
îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 141 Êîäåê-
ñà Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ (äàëåå — Êîäåêñ) 
â êîíòåêñòå òðåáîâàíèé ê ñïåöèàëüíûì òåõíè÷åñêèì ñðåäñòâàì, èìåþ-
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ùèì ôóíêöèè ôîòî- è êèíîñúåìêè, âèäåîçàïèñè, èëè ñðåäñòâàì ôîòî- 
è êèíîñúåìêè, âèäåîçàïèñè, äàííûå êîòîðûõ ìîãóò èñïîëüçîâàòüñÿ êàê 
äîêàçàòåëüñòâî âèíû âëàäåëüöåâ (ñîâëàäåëüöåâ) òðàíñïîðòíûõ ñðåäñòâ. 
Áàãèíñêèé À.À. îòìå÷àåò, ÷òî ñóäû îáùåé þðèñäèêöèè â îäèíàêîâûõ îá-
ñòîÿòåëüñòâàõ íåîäíîçíà÷íî ïðèìåíÿþò ïîëîæåíèÿ Êîäåêñà îá èñïîëüçî-
âàíèè äàííûõ, çàôèêñèðîâàííûõ óêàçàííûìè òåõíè÷åñêèìè ñðåäñòâàìè, 
êàê îñíîâàíèÿ äëÿ ïðèâëå÷åíèÿ ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè 
âëàäåëüöåâ (ñîâëàäåëüöåâ) òðàíñïîðòíûõ ñðåäñòâ â ÷àñòè îòíîñèìîñòè è 
äîïóñòèìîñòè äîêàçàòåëüñòâ, à ýòî ïðèâîäèò ê ãðóáûì íàðóøåíèÿì êîíñ-
òèòóöèîííûõ ïðàâ è ñâîáîä ãðàæäàí, ïðåäóñìîòðåííûõ ñòàòüåé 29, ÷àñòüþ 
âòîðîé ñòàòüè 61, ñòàòüåé 63 Êîíñòèòóöèè Óêðàèíû.

Àâòîð õîäàòàéñòâà òàêæå ïîä÷åðêèâàåò, ÷òî ïîëîæåíèÿ ÷àñòè ïåðâîé 
ñòàòüè 141 Êîäåêñà ïðåçóìèðóþò îòâåòñòâåííîñòü âëàäåëüöà (ñîâëàäåëüöà) 
òðàíñïîðòíîãî ñðåäñòâà çà ñîäåÿííîå ïðàâîíàðóøåíèå. Ïî åãî ìíåíèþ, 
èñõîäÿ èç ïðèíöèïà âåðõîâåíñòâà ïðàâà êîíñòèòóöèîííàÿ ïðåçóìïöèÿ 
íåâèíîâíîñòè ëèöà ðàñïðîñòðàíÿåòñÿ è íà îáâèíåíèå åãî â ñîâåðøåíèè 
àäìèíèñòðàòèâíîãî ïðàâîíàðóøåíèÿ.

2. Ñâîè ïîçèöèè îòíîñèòåëüíî ïðåäìåòà êîíñòèòóöèîííîãî îáðàùå-
íèÿ èçëîæèëè Ïðåäñåäàòåëü Âåðõîâíîé Ðàäû Óêðàèíû, Âåðõîâíûé Ñóä 
Óêðàèíû, Ìèíèñòåðñòâî âíóòðåííèõ äåë Óêðàèíû, íàó÷íûå ðàáîòíèêè 
Êèåâñêîãî íàöèîíàëüíîãî óíèâåðñèòåòà âíóòðåííèõ äåë, Íàöèîíàëüíîé 
þðèäè÷åñêîé àêàäåìèè Óêðàèíû èìåíè ßðîñëàâà Ìóäðîãî.

3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðàññìàòðèâàÿ ïîäíÿòûå â êîíñòè-
òóöèîííîì îáðàùåíèè âîïðîñû, èñõîäèò èç ñëåäóþùåãî.

Èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû îïðåäåëÿþòñÿ äåÿíèÿ, ÿâëÿþùè-
åñÿ àäìèíèñòðàòèâíûìè ïðàâîíàðóøåíèÿìè, è îòâåòñòâåííîñòü çà íèõ 
(ïóíêò 22 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû). 

Çàêîíîì Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëü-
íûå àêòû Óêðàèíû ïî ñîâåðøåíñòâîâàíèþ ðåãóëèðîâàíèÿ îòíîøåíèé â 
ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ» îò 24 ñåíòÿáðÿ 
2008 ãîäà ¹586-V² (äàëåå — Çàêîí) Êîäåêñ áûë äîïîëíåí ñòàòüåé 141 «Îò-
âåòñòâåííîñòü âëàäåëüöåâ (ñîâëàäåëüöåâ) òðàíñïîðòíûõ ñðåäñòâ». ×àñòüþ 
ïåðâîé äàííîé ñòàòüè îïðåäåëåíî, ÷òî «ê àäìèíèñòðàòèâíîé îòâåòñòâåí-
íîñòè çà ïðàâîíàðóøåíèå â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî 
äâèæåíèÿ â ñëó÷àå èõ ôèêñàöèè ðàáîòàþùèìè â àâòîìàòè÷åñêîì ðåæèìå 
ñïåöèàëüíûìè òåõíè÷åñêèìè ñðåäñòâàìè, èìåþùèìè ôóíêöèè ôîòî- è 
êèíîñúåìêè, âèäåîçàïèñè, èëè ñðåäñòâàìè ôîòî- è êèíîñúåìêè, âèäåîçà-
ïèñè ïðèâëåêàþòñÿ âëàäåëüöû (ñîâëàäåëüöû) òðàíñïîðòíûõ ñðåäñòâ».

Ñ öåëüþ óñòàíîâëåíèÿ ïðîöåäóðû ïðèìåíåíèÿ óêàçàííîé íîðìû Êî-
äåêñ áûë òàêæå äîïîëíåí ÷àñòüþ øåñòîé ñòàòüè 258, ñîãëàñíî êîòîðîé â 
ñëó÷àå âûÿâëåíèÿ àäìèíèñòðàòèâíîãî ïðàâîíàðóøåíèÿ â ñôåðå îáåñïå-
÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ, çàôèêñèðîâàííîãî ñ ïîìîùüþ 
ðàáîòàþùèõ â àâòîìàòè÷åñêîì ðåæèìå ñïåöèàëüíûõ òåõíè÷åñêèõ ñðåäñòâ, 
èìåþùèõ ôóíêöèè ôîòî- è êèíîñúåìêè, âèäåîçàïèñè, èëè ñðåäñòâ ôîòî- 
è êèíîñúåìêè, âèäåîçàïèñè, ïðîòîêîë îá àäìèíèñòðàòèâíîì ïðàâîíàðó-
øåíèè íå ñîñòàâëÿåòñÿ, à ïîñòàíîâëåíèå ïî äåëó îá àäìèíèñòðàòèâíîì 
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ïðàâîíàðóøåíèè âûíîñèòñÿ áåç ó÷àñòèÿ ëèöà, êîòîðîå ïðèâëåêàåòñÿ ê 
àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè. Êîïèè ïîñòàíîâëåíèÿ ïî äåëó îá 
àäìèíèñòðàòèâíîì ïðàâîíàðóøåíèè è ìàòåðèàëîâ, çàôèêñèðîâàííûõ ñ 
ïîìîùüþ ðàáîòàþùèõ â àâòîìàòè÷åñêîì ðåæèìå ñïåöèàëüíûõ òåõíè÷åñ-
êèõ ñðåäñòâ, èìåþùèõ ôóíêöèè ôîòî- è êèíîñúåìêè, âèäåîçàïèñè, èëè 
ñðåäñòâ ôîòî- è êèíîñúåìêè, âèäåîçàïèñè, îòñûëàþòñÿ ëèöó, êîòîðîå 
ïðèâëåêàåòñÿ ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè, â òå÷åíèå òðåõ äíåé 
ñî äíÿ âûíåñåíèÿ òàêîãî ïîñòàíîâëåíèÿ.

Àíàëèç ïîëîæåíèé ñòàòüè 141 Êîäåêñà â ñèñòåìíîé ñâÿçè ñ ïîëîæåíè-
ÿìè ñòàòüè 258 î ôèêñàöèè íàðóøåíèé â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè 
äîðîæíîãî äâèæåíèÿ «ðàáîòàþùèìè â àâòîìàòè÷åñêîì ðåæèìå ñïåöèàëü-
íûìè òåõíè÷åñêèìè ñðåäñòâàìè, èìåþùèìè ôóíêöèè ôîòî- è êèíîñúåì-
êè, âèäåîçàïèñè, èëè ñðåäñòâàìè ôîòî- è êèíîñúåìêè, âèäåîçàïèñè» äàåò 
îñíîâàíèÿ äëÿ âûâîäà, ÷òî óêàçàííûå òåõíè÷åñêèå ïðèáîðû è òåõíè÷åñ-
êèå ñðåäñòâà ñïåöèàëüíî ñîçäàíû è ïðåäíàçíà÷åíû èìåííî äëÿ ôèêñàöèè 
ñ ïîìîùüþ ñâîéñòâåííûõ èì ôóíêöèé çàïèñè èçîáðàæåíèÿ íà ýëåêòðîí-
íûé íîñèòåëü èëè ñâåòî÷óâñòâèòåëüíóþ ïëåíêó ôàêòè÷åñêèõ äàííûõ (ïî-
êàçàíèé) â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ è ÿâëÿ-
þòñÿ äîñòàòî÷íûìè äëÿ îïðåäåëåíèÿ ñóòè ïðàâîíàðóøåíèÿ. 

Ïîëîæåíèÿ ÷àñòè øåñòîé ñòàòüè 258 Êîäåêñà òåñíî ñâÿçàíû ñ ïîëîæå-
íèÿìè åãî ñòàòüè 141 è âëèÿþò íà ïðèíÿòèå ðåøåíèÿ ïî äåëó, ïîýòîìó â ñî-
îòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 95 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîí-
íîì Ñóäå Óêðàèíû» äîëæíû áûòü ïðîâåðåíû íà ïðåäìåò èõ ñîîòâåòñòâèÿ 
Êîíñòèòóöèè Óêðàèíû.

4. Êîíñòèòóöèîííûé ïðèíöèï ïðàâîâîãî ãîñóäàðñòâà ïðåäóñìàòðèâàåò 
óñòàíîâëåíèå ïðàâîïîðÿäêà, äîëæíîãî ãàðàíòèðîâàòü êàæäîìó óòâåðæäå-
íèå è îáåñïå÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà (ñòàòüè 1, 3, ÷àñòü âòîðàÿ ñòà-
òüè 19 Îñíîâíîãî Çàêîíà Óêðàèíû). Êîíñòèòóöèÿ Óêðàèíû îïðåäåëÿåò 
îñíîâíûå ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà è ãàðàíòèè èõ ñîáëþ-
äåíèÿ è çàùèòû, â ÷àñòíîñòè: ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà, 
çàêðåïëåííûå â Êîíñòèòóöèè Óêðàèíû, íå ÿâëÿþòñÿ èñ÷åðïûâàþùèìè; 
êîíñòèòóöèîííûå ïðàâà è ñâîáîäû íå ìîãóò áûòü óïðàçäíåíû; ïðè ïðè-
íÿòèè íîâûõ çàêîíîâ èëè âíåñåíèè èçìåíåíèé â äåéñòâóþùèå çàêîíû íå 
äîïóñêàåòñÿ ñóæåíèå ñîäåðæàíèÿ è îáúåìà ñóùåñòâóþùèõ ïðàâ è ñâîáîä 
(ñòàòüÿ 22); ãðàæäàíå èìåþò ðàâíûå êîíñòèòóöèîííûå ïðàâà è ñâîáîäû 
è ðàâíû ïåðåä çàêîíîì (÷àñòü ïåðâàÿ ñòàòüè 24); þðèäè÷åñêàÿ îòâåòñ-
òâåííîñòü ëèöà èìååò èíäèâèäóàëüíûé õàðàêòåð (÷àñòü âòîðàÿ ñòàòüè 61); 
îáâèíåíèå íå ìîæåò îñíîâûâàòüñÿ íà äîêàçàòåëüñòâàõ, ïîëó÷åííûõ íå-
çàêîííûì ïóòåì, à òàêæå íà ïðåäïîëîæåíèÿõ; âñå ñîìíåíèÿ îòíîñèòåëü-
íî äîêàçàííîñòè âèíû ëèöà èñòîëêîâûâàþòñÿ â åãî ïîëüçó (÷àñòü òðåòüÿ 
ñòàòüè 62); êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà íå 
ìîãóò áûòü îãðàíè÷åíû, êðîìå ñëó÷àåâ, ïðåäóñìîòðåííûõ Êîíñòèòóöèåé 
Óêðàèíû (÷àñòü ïåðâàÿ ñòàòüè 64).

4.1. Êîíñòèòóöèîííûé Ñóä Óêðàèíû íà îñíîâàíèè óêàçàííîãî ïðèøåë 
ê âûâîäó, ÷òî àäìèíèñòðàòèâíàÿ îòâåòñòâåííîñòü â Óêðàèíå è ïðîöåäóðà 
ïðèâëå÷åíèÿ ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè îñíîâûâàþòñÿ íà êîí-
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ñòèòóöèîííûõ ïðèíöèïàõ è ïðàâîâûõ ïðåçóìïöèÿõ, îáóñëîâëåííûõ ïðè-
çíàíèåì è äåéñòâèåì ïðèíöèïà âåðõîâåíñòâà ïðàâà â Óêðàèíå. Êîíñòèòó-
öèÿ Óêðàèíû èìååò âûñøóþ þðèäè÷åñêóþ ñèëó, çàêîíû è èíûå íîðìàòèâ-
íî-ïðàâîâûå àêòû ïðèíèìàþòñÿ íà îñíîâå Êîíñòèòóöèè Óêðàèíû è äîëæ-
íû ñîîòâåòñòâîâàòü åé (÷àñòü âòîðàÿ ñòàòüè 8 Êîíñòèòóöèè Óêðàèíû). 

Ýëåìåíòàìè âåðõîâåíñòâà ïðàâà ÿâëÿþòñÿ ïðèíöèïû ðàâåíñòâà è ñïðà-
âåäëèâîñòè, ïðàâîâîé îïðåäåëåííîñòè, ÿñíîñòè è íåäâóñìûñëåííîñòè ïðà-
âîâîé íîðìû, ïîñêîëüêó èíîå íå ìîæåò îáåñïå÷èòü åå îäèíàêîâîå ïðèìåíå-
íèå, íå èñêëþ÷àåò íåîãðàíè÷åííîñòè òðàêòîâàíèÿ â ïðàâîïðèìåíèòåëüíîé 
ïðàêòèêå è íåèçáåæíî ïðèâîäèò ê ïðîèçâîëó (àáçàö âòîðîé ïîäïóíêòà 5.4 
ïóíêòà 5 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
îò 22 ñåíòÿáðÿ 2005 ãîäà ¹5-ðï/2005). Ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè 
îçíà÷àåò, ÷òî «îãðàíè÷åíèå îñíîâíûõ ïðàâ ÷åëîâåêà è ãðàæäàíèíà è âîïëî-
ùåíèå ýòèõ îãðàíè÷åíèé íà ïðàêòèêå äîïóñòèìî ëèøü ïðè óñëîâèè îáåñ-
ïå÷åíèÿ ïðåäñêàçóåìîñòè ïðèìåíåíèÿ ïðàâîâûõ íîðì, óñòàíàâëèâàåìûõ 
òàêèìè îãðàíè÷åíèÿìè. Òî åñòü îãðàíè÷åíèå ëþáîãî ïðàâà äîëæíî áàçèðî-
âàòüñÿ íà êðèòåðèÿõ, êîòîðûå äàäóò âîçìîæíîñòü ëèöó îòäåëÿòü ïðàâîìåðíîå 
ïîâåäåíèå îò ïðîòèâîïðàâíîãî, ïðåäóñìàòðèâàòü þðèäè÷åñêèå ïîñëåäñòâèÿ 
ñâîåãî ïîâåäåíèÿ» (àáçàö òðåòèé ïîäïóíêòà 3.1 ïóíêòà 3 ìîòèâèðîâî÷íîé 
÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 29 èþíÿ 2010 ãîäà
¹17-ðï/2010). Óêàçàííûå êîíñòèòóöèîííûå ïðèíöèïû ó÷èòûâàþòñÿ Êîíñ-
òèòóöèîííûì Ñóäîì Óêðàèíû â ïðîöåññå ïðîâåðêè íà ñîîòâåòñòâèå Êîíñòè-
òóöèè Óêðàèíû ïîëîæåíèé ñòàòüè 141, ÷àñòè øåñòîé ñòàòüè 258 Êîäåêñà.

4.2. Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 61 Êîíñòèòóöèè Óêðàèíû 
þðèäè÷åñêàÿ îòâåòñòâåííîñòü ëèöà èìååò èíäèâèäóàëüíûé õàðàêòåð. Íå-
îáõîäèìîñòü èíäèâèäóàëèçàöèè àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè ïðå-
äóñìîòðåíà ÷àñòüþ âòîðîé ñòàòüè 33 Êîäåêñà, êîòîðîé îïðåäåëåíî, ÷òî ïðè 
íàëîæåíèè âçûñêàíèÿ ó÷èòûâàåòñÿ õàðàêòåð ñîäåÿííîãî ïðàâîíàðóøå-
íèÿ, ëè÷íîñòü íàðóøèòåëÿ, ñòåïåíü åãî âèíû, èìóùåñòâåííîå ñîñòîÿíèå, 
îáñòîÿòåëüñòâà, ñìÿã÷àþùèå è îáðåìåíÿþùèå îòâåòñòâåííîñòü. Â Êîäåê-
ñå êîíêðåòèçèðîâàíû è äðóãèå êîíñòèòóöèîííûå ïðèíöèïû, â ÷àñòíîñòè 
ïðèíöèï ðàâåíñòâà ãðàæäàí ïåðåä çàêîíîì (ñòàòüÿ 248). 

Êîäåêñîì çàêðåïëåí ðÿä ãàðàíòèé îáåñïå÷åíèÿ ïðàâ ñóáúåêòîâ, êîòî-
ðûå ïðèâëåêàþòñÿ ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè. Â ñîâîêóïíîñòè ñ 
ïðèâåäåííûìè êîíñòèòóöèîííûìè íîðìàìè ýòè ãàðàíòèè ñîçäàþò ñèñòåìó 
ïðîöåññóàëüíûõ ìåõàíèçìîâ çàùèòû óêàçàííûõ ëèö. Â êîíòåêñòå ðàññìàò-
ðèâàåìîãî âîïðîñà Êîíñòèòóöèîííûé Ñóä Óêðàèíû ó÷èòûâàåò ïîëîæåíèÿ 
ñòàòåé 9, 33, 248, 268 Êîäåêñà. Ïî ñîäåðæàíèþ ñòàòüè 9 Êîäåêñà èìåííî âè-
íîâíîå (óìûøëåííîå èëè íåîñòîðîæíîå) äåéñòâèå èëè áåçäåéñòâèå ñóáúåê-
òà àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè ÿâëÿåòñÿ îäíèì èç ïðèçíàêîâ àäìè-
íèñòðàòèâíîãî ïðàâîíàðóøåíèÿ (ïðîñòóïêà). Ñòàòüåé 268 Êîäåêñà óñòàíîâ-
ëåí ïåðå÷åíü ïðàâ ëèöà, êîòîðîå ïðèâëåêàåòñÿ ê àäìèíèñòðàòèâíîé îòâåòñ-
òâåííîñòè, â ÷àñòíîñòè: ëèöî èìååò ïðàâî çíàêîìèòüñÿ ñ ìàòåðèàëàìè äåëà, 
äàâàòü îáúÿñíåíèÿ, ïðåäúÿâëÿòü äîêàçàòåëüñòâà, çàÿâëÿòü õîäàòàéñòâî, ïðè 
ðàññìîòðåíèè äåëà ïîëüçîâàòüñÿ þðèäè÷åñêîé ïîìîùüþ àäâîêàòà, äðóãîãî 
ñïåöèàëèñòà â îáëàñòè ïðàâà; äåëî îá àäìèíèñòðàòèâíîì ïðàâîíàðóøåíèè 
ðàññìàòðèâàåòñÿ â ïðèñóòñòâèÿ ëèöà, êîòîðîå ïðèâëåêàåòñÿ ê àäìèíèñòðà-
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òèâíîé îòâåòñòâåííîñòè; âî âðåìÿ îòñóòñòâèÿ ýòîãî ëèöà äåëî ìîæåò áûòü 
ðàññìîòðåíî ëèøü â ñëó÷àÿõ, êîãäà åñòü äàííûå î ñâîåâðåìåííîì åãî èçâå-
ùåíèè î ìåñòå è âðåìåíè ðàññìîòðåíèÿ äåëà è åñëè îò íåãî íå ïîñòóïèëî 
õîäàòàéñòâî îá îòëîæåíèè ðàññìîòðåíèÿ äåëà. 

Îðãàí (äîëæíîñòíîå ëèöî) ïðè ðàññìîòðåíèè äåëà, â ÷àñòíîñòè, îáÿ-
çàí âûÿñíèòü: áûëî ëè ñîâåðøåíî àäìèíèñòðàòèâíîå ïðàâîíàðóøåíèå, 
âèíîâíî ëè äàííîå ëèöî â åãî ñîâåðøåíèè, ïîäëåæèò ëè îíî àäìèíèñò-
ðàòèâíîé îòâåòñòâåííîñòè, à òàêæå èíûå îáñòîÿòåëüñòâà, èìåþùèå çíà-
÷åíèå äëÿ ïðàâèëüíîãî ðåøåíèÿ äåëà, õàðàêòåð ñîäåÿííîãî ïðàâîíàðóøå-
íèÿ, ëè÷íîñòü íàðóøèòåëÿ, ñòåïåíü åãî âèíû, èìóùåñòâåííîå ñîñòîÿíèå, 
îáñòîÿòåëüñòâà, ñìÿã÷àþùèå è îáðåìåíÿþùèå îòâåòñòâåííîñòü; äîëæåí 
ñâîåâðåìåííî, âñåñòîðîííå, ïîëíî è îáúåêòèâíî âûÿñíèòü îáñòîÿòåëüñòâà 
äåëà, ðåøèòü åãî â òî÷íîì ñîîòâåòñòâèè ñ çàêîíîì è ò. ï. (ñòàòüè 245, 280 
Êîäåêñà). Â ñîîòâåòñòâèè ñ Êîäåêñîì ïðîèçâîäñòâî ïî äåëó îá àäìèíèñ-
òðàòèâíîì ïðàâîíàðóøåíèè íå ìîæåò áûòü íà÷àòî, à íà÷àòîå ïîäëåæèò 
çàêðûòèþ èç-çà îòñóòñòâèÿ ñîáûòèÿ è ñîñòàâà àäìèíèñòðàòèâíîãî ïðà-
âîíàðóøåíèÿ (ïóíêò 1 ñòàòüè 247); äåëî îá àäìèíèñòðàòèâíîì ïðàâîíà-
ðóøåíèè ðàññìàòðèâàåòñÿ îòêðûòî, êðîìå ñëó÷àåâ, êîãäà ýòî ïðîòèâîðå-
÷èò èíòåðåñàì îõðàíû ãîñóäàðñòâåííîé òàéíû (÷àñòü ïåðâàÿ ñòàòüè 249); 
îöåíêà äîêàçàòåëüñòâ îñíîâûâàåòñÿ íà âñåñòîðîííåì, ïîëíîì è îáúåêòèâ-
íîì èññëåäîâàíèè âñåõ îáñòîÿòåëüñòâ äåëà â èõ ñîâîêóïíîñòè (ñòàòüÿ 252) 
è ò. ï. Ïîëîæåíèÿ óêàçàííûõ ñòàòåé îïðåäåëÿþò ñèñòåìó ïðîöåññóàëüíûõ 
ìåõàíèçìîâ, êîòîðûå â ñîâîêóïíîñòè ñ ïðèâåäåííûìè êîíñòèòóöèîííû-
ìè íîðìàìè äåëàþò íåâîçìîæíûì ïðèâëå÷åíèå ê àäìèíèñòðàòèâíîé îò-
âåòñòâåííîñòè ëèöà, íå ñîâåðøàâøåãî ïðàâîíàðóøåíèÿ. 

4.3. Êîíñòèòóöèîííûé Ñóä Óêðàèíû îáðàùàåò âíèìàíèå íà òî, ÷òî 
ïðîâåðåííàÿ íà ïðåäìåò êîíñòèòóöèîííîñòè ñòàòüÿ 141 Êîäåêñà, ñîäåðæà-
ùàÿñÿ â Îáùåé ÷àñòè Êîäåêñà, óñòàíàâëèâàåò îñîáåííîñòè ïðèâëå÷åíèÿ 
ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè èìåííî âëàäåëüöåâ (ñîâëàäåëüöåâ) 
òðàíñïîðòíûõ ñðåäñòâ, îäíàêî íåïîñðåäñòâåííî íå îïðåäåëÿåò ñîñòàâ 
ïðàâîíàðóøåíèÿ, à ïîòîìó íå ìîæåò áûòü ñàìîñòîÿòåëüíûì îñíîâàíèåì 
äëÿ ïðèâëå÷åíèÿ ê òàêîé îòâåòñòâåííîñòè. Âèäû ïðàâîíàðóøåíèé è ïðî-
öåäóðà ïðèâëå÷åíèÿ ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè îïðåäåëåíû â 
Îñîáîé ÷àñòè Êîäåêñà. Ïîëîæåíèÿ ñòàòüè 141 Êîäåêñà ìîãóò ïðèìåíÿòüñÿ 
ëèøü â ñèñòåìíîé ñâÿçè ñ ðÿäîì äðóãèõ ñòàòåé, ïðåäóñìîòðåííûõ Îñîáîé 
÷àñòüþ Êîäåêñà, äèñïîçèöèè êîòîðûõ â áåçàëüòåðíàòèâíîé ôîðìå îïðåäå-
ëÿþò ñóáúåêòîì, êîòîðûé ïðèâëåêàåòñÿ ê îòâåòñòâåííîñòè çà ñîâåðøåíèå 
ïðàâîíàðóøåíèÿ â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ, 
ëèöî, âèíîâíîå â ñîâåðøåíèè äàííîãî ïðàâîíàðóøåíèÿ, â ÷àñòíîñòè âî-
äèòåëÿ òðàíñïîðòíîãî ñðåäñòâà. Èç-çà îòñóòñòâèÿ â ñòàòüÿõ Îñîáîé ÷àñòè 
Êîäåêñà, îïðåäåëÿþùèõ ñîñòàâ àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèé, óêà-
çàíèÿ íà òî, ÷òî ñóáúåêòàìè äàííûõ ïðàâîíàðóøåíèé ÿâëÿþòñÿ âëàäåëüöû 
(ñîâëàäåëüöû) òðàíñïîðòíûõ ñðåäñòâ, ýòè ñóáúåêòû ìîãóò ïðèâëåêàòüñÿ 
ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè èñêëþ÷èòåëüíî ïðè íàëè÷èè â èõ 
äåéñòâèÿõ ñîñòàâà îïðåäåëåííîãî àäìèíèñòðàòèâíîãî íàðóøåíèÿ, èíîå 
ñîçäàåò ïðàâîâóþ íåîïðåäåëåííîñòü â óñòàíîâëåíèè ñóáúåêòà, êîòîðûé 
ïðèâëåêàåòñÿ ê îòâåòñòâåííîñòè â äàííîé ñôåðå.



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

416

Ñëîâîñî÷åòàíèå «âëàäåëåö (ñîâëàäåëåö) òðàíñïîðòíîãî ñðåäñòâà», èñ-
ïîëüçîâàííîå â ñòàòüå 141 Êîäåêñà, îçíà÷àåò, ÷òî òàêèì âëàäåëüöåì (ñîâ-
ëàäåëüöåì) ìîæåò áûòü êàê ôèçè÷åñêîå, òàê è þðèäè÷åñêîå ëèöî (ñòà-
òüè 2, 318 Ãðàæäàíñêîãî êîäåêñà Óêðàèíû). Êîíñòèòóöèîííûé Ñóä Óêðà-
èíû, èñõîäÿ èç êîíñòèòóöèîííîãî ïðèíöèïà èíäèâèäóàëèçàöèè þðèäè-
÷åñêîé îòâåòñòâåííîñòè (÷àñòü âòîðàÿ ñòàòüè 61 Êîíñòèòóöèè Óêðàèíû), 
ïðàâîâîé äîêòðèíû, ïîëîæåíèé Êîäåêñà (ñòàòüè 9, 12, 13, 14, 15, 16, 17, 27, 
30, 31, 32 Îáùåé ÷àñòè è Îñîáàÿ ÷àñòü) è ñâîåé ïðàâîâîé ïîçèöèè, ïî êî-
òîðîé «ñóáúåêòîì àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè ÿâëÿåòñÿ òîëüêî 
ôèçè÷åñêîå ëèöî» (àáçàö âòîðîé ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ 
îò 30 ìàÿ 2001 ãîäà ¹7-ðï/2001 ïî äåëó îá îòâåòñòâåííîñòè þðèäè÷åñêèõ 
ëèö), ñ÷èòàåò, ÷òî ñóáúåêòîì, ïîäëåæàùèì àäìèíèñòðàòèâíîé îòâåòñòâåí-
íîñòè â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ, ÿâëÿåòñÿ 
ôèçè÷åñêîå ëèöî.

Èç óêàçàííîãî Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê âûâîäó î íå-
ñîîòâåòñòâèè òðåáîâàíèÿì ÷àñòè âòîðîé ñòàòüè 8, ñòàòüè 22, ÷àñòåé ïåð-
âîé, âòîðîé ñòàòüè 24, ÷àñòè âòîðîé ñòàòüè 61, ñòàòåé 62, 64 Êîíñòèòóöèè 
Óêðàèíû ïîëîæåíèé ñòàòüè 141, ÷àñòè øåñòîé ñòàòüè 258 Êîäåêñà, ÷òî â 
ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 95 Çàêîíà Óêðàèíû «Î Êîíñòèòóöè-
îííîì Ñóäå Óêðàèíû» ÿâëÿåòñÿ îñíîâàíèåì äëÿ ïðèçíàíèÿ èõ íåêîíñòè-
òóöèîííûìè.

5. Ñîãëàñíî ÷àñòè âòîðîé ñòàòüè 70 Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîí-
íîì Ñóäå Óêðàèíû» â ñëó÷àå íåîáõîäèìîñòè Êîíñòèòóöèîííûé Ñóä Óêðà-
èíû ìîæåò îïðåäåëèòü â ñâîåì ðåøåíèè ïîðÿäîê è ñðîêè åãî èñïîëíåíèÿ, 
à òàêæå âîçëîæèòü íà ñîîòâåòñòâóþùèå ãîñóäàðñòâåííûå îðãàíû îáÿçàí-
íîñòè ïî îáåñïå÷åíèþ èñïîëíåíèÿ ðåøåíèÿ.

Ñîñòîÿíèå ïðàâîâîãî ðåãóëèðîâàíèÿ ïðèâëå÷åíèÿ ëèö ê àäìèíèñò-
ðàòèâíîé îòâåòñòâåííîñòè, â ÷àñòíîñòè ïðîöåäóðû ïðèìåíåíèÿ ìåð âîç-
äåéñòâèÿ ê íàðóøèòåëÿì â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî 
äâèæåíèÿ, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò íå ñîîòâåòñòâóþùèì 
êîíñòèòóöèîííîìó îïðåäåëåíèþ Óêðàèíû êàê ïðàâîâîãî ãîñóäàðñòâà, à 
ïîòîìó ðåêîìåíäóåò Âåðõîâíîé Ðàäå Óêðàèíû â êðàò÷àéøèå ñðîêè ðåøèòü 
óêàçàííûé âîïðîñ â ñîîòâåòñòâèè ñ ïîëîæåíèÿìè Êîíñòèòóöèè Óêðàèíû 
è ñ ó÷åòîì íàñòîÿùåãî Ðåøåíèÿ.

Ó÷èòûâàÿ èçëîæåííîå è ðóêîâîäñòâóÿñü ñòàòüÿìè 147, 150, ÷àñòÿìè 
ïåðâîé, âòîðîé ñòàòüè 152, ñòàòüåé 153 Êîíñòèòóöèè Óêðàèíû, ñòàòüÿ-
ìè 51, 61, 65, 69, 70, 73, ÷àñòüþ âòîðîé ñòàòüè 95 Çàêîíà Óêðàèíû «Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû», Êîíñòèòóöèîííûé Ñóä Óêðàèíû

р е ш и л:р е ш и л:

1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íåêîíñòè-
òóöèîííûìè) ñòàòüþ 141, ÷àñòü øåñòóþ ñòàòüè 258 Êîäåêñà Óêðàèíû îá 
àäìè íèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ.

2. Ïîëîæåíèÿ Êîäåêñà Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøå-
íèÿõ, ïðèçíàííûå íåêîíñòèòóöèîííûìè, óòðà÷èâàþò ñèëó ñî äíÿ ïðèíÿ-
òèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû íàñòîÿùåãî Ðåøåíèÿ.
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3. Ðåêîìåíäîâàòü Âåðõîâíîé Ðàäå Óêðàèíû ïðèâåñòè ïîðÿäîê ïðèâëå-
÷åíèÿ ëèö ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè çà íàðóøåíèÿ â ñôåðå 
îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ â ñëó÷àå èõ ôèêñàöèè 
ðàáîòàþùèìè â àâòîìàòè÷åñêîì ðåæèìå ñïåöèàëüíûìè òåõíè÷åñêèìè 
ñðåäñòâàìè, èìåþùèìè ôóíêöèè ôîòî- è êèíîñúåìêè, âèäåîçàïèñè, èëè 
ñðåäñòâàìè ôîòî- è êèíîñúåìêè, âèäåîçàïèñè â ñîîòâåòñòâèå ñ íàñòîÿùèì 
Ðåøåíèåì.

4. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ÿâëÿåòñÿ îáÿçàòåëüíûì 
ê èñïîëíåíèþ íà òåððèòîðèè Óêðàèíû, îêîí÷àòåëüíûì è íå ìîæåò áûòü 
îáæàëîâàíî.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïîäëåæèò îïóáëèêîâàíèþ 
â «Â³ñíèêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè» è â èíûõ îôèöèàëüíûõ èçäà-
íèÿõ Óêðàèíû.

ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÑÓÄ ÓÊÐÀÈÍÛ

•Summary to the Decision of the Constitutional Court of Ukraine No.23-rp/2010 
dated December 22, 2010 in the case upon the constitutional appeal of citizen Artem 
Oleksandrovych Bahinskyi concerning the official interpretation of the provisions of 
Article 141.1 of the Code on Administrative Offences of Ukraine (case on administrative 
responsibility in sphere of securing traffic safety)

Subject of the right to constitutional appeal — the citizen Artem Oleksan-
drovych Bahinskyi — applied to the Constitutional Court for the official interpre-
tation of the provisions of Article 141.1 of the Code on Administrative Offences 
of Ukraine (hereinafter referred to as the Code) in the context of the technical 
characteristics and specifications for special technical facilities which have func-
tions of audio-, video recording and film scanning or facilities of audio-, video 
recording and film scanning, which can provide data that could be used as a proof 
of guilt of owners (or co-owners) of motor vehicles.

Administrative offences and liability for them are determined exclusively by 
laws of Ukraine (Article 92.1.22 of the Constitution of Ukraine).

The analysis of the provisions of Article 141.1 of the Code in the systemic link 
with the provisions of Article 258 concerning fixation of violations in the sphere 
of securing traffic safety by «special technical facilities which have functions of 
audio-, video recording and film scanning or facilities of audio-, video recording 
and film scanning, working in the automatic mode» gives ground to conclude 
that abovementioned facilities are created with the express purpose to fix actual 
data (evidence) in the sphere of securing traffic safety with appropriate for them 
functions of recording of image to the electronic data carrier or to the light-
sensitive film and are sufficient for establishing the essence of the offence.

The constitutional principle of the law-based state envisages the establishment 
of such legal order that would guarantee the affirmation and ensuring everyone 
his/her human rights and freedoms (Articles 1, 3, 19.2 of the Basic Law). The 
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Constitution of Ukraine determines fundamental human and citizen’s rights 
and freedoms and guaranties for their observance and protection, in particular: 
human and citizen’s rights and freedoms affirmed by the Constitution are not 
exhaustive; the constitutional rights and freedoms shall not be abolished; the 
content and scope of existing rights and freedoms shall not be diminished in the 
adoption of new laws or in the amendment of laws that are in force (Article 22); 
citizens have equal constitutional rights and freedoms and are equal before the 
law (Article 24.1); the legal liability of a person is of an individual character 
(Article 61.2); an accusation shall not be based on illegally obtained evidence 
as well as on assumptions; all doubts in regard to the proof of guilt of a person 
are interpreted in his or her favour (Article 62.3); constitutional human and 
citizen’s rights and freedoms shall not be restricted, except in cases envisaged by 
the Constitution of Ukraine (Article 64.1).

On the grounds of above-mentioned the Constitutional Court of Ukraine 
concluded that the administrative responsibility and the procedure of bringing to 
administrative responsibility are based on the constitutional principles and legal 
presumptions that are accounted for recognition and the effect of the rule-of-law 
principle in Ukraine. The Constitution of Ukraine has the highest legal force. 
Laws and other normative legal acts are adopted on the basis of the Constitution 
of Ukraine and shall conform to it (Article 8.2 of the Constitution).

According to Article 61.2 of the Constitution of Ukraine the legal liability 
of a person is of an individual character. The necessity to provide an individual 
character to administrative responsibility is envisaged by Article 33.2 of the Code, 
which stipulates that when imposing punishment the account should be taken of 
the character of violation, as well as a personality of a violator, degree of his/her 
guilt, property status, circumstances that alleviate or aggravate his/her guilt. In 
the Code other constitutional principles are also concretised, in particular, the 
principle of equality of citizens before law (Article 248 of the Code).

The Code consolidates a set of guaranties for security of the rights of 
subjects that are brought to responsibility. In complex with the above-mentioned 
constitutional norms those guaranties form the system of procedural mechanisms 
of the protection for the mentioned persons. In the context of the examined case 
the Constitutional Court of Ukraine takes into consideration the provisions of 
Articles 9, 33, 248, 268 of the Code.

The Constitutional Court of Ukraine draws its attention to the fact that 
Article 141.1 of the Code, that is a part of the Code’s General Part, determines 
features for bringing to administrative responsibility namely of owners (or co-
owners) of motor-vehicles, but does not exactly determine the content of offence 
and thus may not be the independent ground for bringing to such responsibility. 

The types of violations and the procedure of bringing to administrative 
responsibility are envisaged in the Code’s Specific Part. The provisions of 
Article 141.1 of the Code may be executed only in the systemic link with other 
Articles, envisaged by the Specific Part of the Code the dispositions of which 
clear determine that a subject for bringing to responsibility for violation in sphere 
of securing traffic safety is a person who is guilty, in particular, the driver. Due 
to the absence in the Code’s Specific Part of the provisions that determine the 
content of offence of an indication that subject of such violations are the owners 
(or co-owners) of motor-vehicles, such persons may be brought to administrative 
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responsibility only in case their actions have some administrative violation. 
Other matters form legal uncertainty while defining the subject who is brought to 
responsibility in this sphere.

The word combination «owner (co-owner) of the motor-vehicle» used in 
Article 141.1 of the Code means that both an individual and legal entity may 
be such owner (co-owner) (Articles 2, 318 of the Civil Code of Ukraine). The 
Constitutional Court of Ukraine taking into account the constitutional principle 
of individual legal liability (Article 61.2 of the Constitution of Ukraine), legal 
doctrine, the provisions of the Code (Articles 9, 12, 13, 14, 15, 16, 17, 27, 30, 31, 32 
of the General Part and the Specific Part) and its own legal position according to 
which «the subject of administrative liability may be only an individual» (item 4.2 
of the motivation part of the Decision of the Constitutional Court of Ukraine 
No.7-rp/2001 dated May 30, 2001 in case on responsibility of legal entities) 
considers that the subject who is subject to administrative responsibility in the 
sphere of securing traffic safety is an individual. 

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (un-

constitutional) Articles 141.1, 258.6 of the Code on Administrative Offences of 
Ukraine.

2. The provisions of the Code on Administrative Offences of Ukraine recognised 
as unconstitutional lose their legal force from the day the Constitutional Court 
adopts this Decision. 

3. To recommend the Verkhovna Rada of Ukraine to put in order the procedure 
of bringing to administrative responsibility for the violation in the sphere of 
securing traffic safety in case of their fixation by special technical facilities which 
have functions of audio-, video recording and film scanning or facilities of audio, 
video recording and film scanning, working in the automatic mode in conformity 
with this Decision.

References: 
The Decision of the Constitutional Court of Ukraine No.5-rp/2005 dated 

September 22, 2005;
The Decision of the Constitutional Court of Ukraine No.17-rp/2010 dated 

June 29, 2010;
The Decision of the Constitutional Court of Ukraine No.7-rp/2001 dated 

May 30, 2001.
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Summary to the Decision of the Constitutional Court of Ukraine
No.1-rp/2010 dated January 12, 2010 in the case upon the constitutional 
appeal of the limited liability company «International Financial Legal 
Consulting» concerning official interpretation of Article 99.3 of the 
Civil Code of Ukraine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .74

2) â³ä 12 ñ³÷íÿ 2010 ðîêó ¹2-ðï/2010 ó ñïðàâ³ çà êîíñòèòóö³é-
íèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòè-
òóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â 
Óêðà¿íè «Äåÿê³ ïèòàííÿ ðåàë³çàö³¿ â³éñüêîâîãî ìàéíà» . . . . . . . . . . . . . . . .77

îò 12 ÿíâàðÿ 2010 ãîäà ¹2-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ 
Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Íåêîòîðûå âîïðîñû ðåàëèçà-
öèè âîåííîãî èìóùåñòâà» ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 
Ïðåçèäåíòà Óêðàèíû  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .82

Summary to the Decision of the Constitutional Court of Ukraine
No.2-rp/2010 dated January 12, 2010 in the case upon the constitutional 
petition of the President of Ukraine concerning conformity with the 
Constitution of Ukraine (constitutionality) of the Resolution of the 
Cabinet of Ministers of Ukraine «Some Issues of Disposal of Military
Property»  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .86

3) â³ä 27 ñ³÷íÿ 2010 ðîêó ¹3-ðï/2010 ó ñïðàâ³ çà êîíñòèòóö³é-
íèì çâåðíåííÿì ãðîìàäÿíèíà Çà¿÷åíêà Âîëîäèìèðà Ãåîðã³éîâè-
÷à ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 18 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ó 
âçàºìîçâ’ÿçêó ç³ ñòàòòåþ 129 Êîíñòèòóö³¿ Óêðà¿íè (ïðî àïåëÿö³é-
íå îñêàðæåííÿ óõâàë ñóäó) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .89

îò 27 ÿíâàðÿ 2010 ãîäà ¹3-ðï/2010 ïî äåëó îá îôèöèàëüíîì 
òîëêîâàíèè ïîëîæåíèÿ ïóíêòà 18 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæ-
äàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû âî âçàèìîñâÿçè ñî 
ñòàòüåé 129 Êîíñòèòóöèè Óêðàèíû ïî êîíñòèòóöèîííîìó îáðà-
ùåíèþ ãðàæäàíèíà Çàè÷åíêî Âëàäèìèðà Ãåîðãèåâè÷à (îá àïåë-
ëÿöèîííîì îáæàëîâàíèè îïðåäåëåíèé ñóäà) . . . . . . . . . . . . . . . . . . . . . . . . .93

Summary to the Decision of the Constitutional Court of Ukraine
No.3-rp/2010 dated January 27, 2010 in the case upon the constitutional 
appeal of citizen Volodymyr Heorhiyovych Zaichenko concerning the 
official interpretation of Article 293.1.18 of the Code on Civil Procedure 
of Ukraine in conjunction with Article 129 of the Constitution of 
Ukraine (case on appeals against court rulings) . . . . . . . . . . . . . . . . . . . . . . . . . .97

4) â³ä 2 ëþòîãî 2010 ðîêó ¹4-ðï/2010 ó ñïðàâ³ çà êîíñòèòóö³é-
íèì ïîäàííÿì 52 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñ-
ò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) Ïîñòàíîâè Êàá³íåòó 
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Ì³í³ñòð³â Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Ïîëîæåííÿ ïðî çàãàëü-
íîîñâ³òí³é íàâ÷àëüíèé çàêëàä»  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99

îò 2 ôåâðàëÿ 2010 ãîäà ¹4-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ 
Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Ïîëî-
æåíèå îá îáùåîáðàçîâàòåëüíîì ó÷åáíîì ó÷ðåæäåíèè» ïî êîí-
ñòèòóöèîííîìó ïðåäñòàâëåíèþ 52 íàðîäíûõ äåïóòàòîâ Óêðàèíû . . . . . .104

Summary to the Decision of the Constitutional Court of Ukraine
No.4-rp/2010 dated February 2, 2010 in the case upon the constitutional 
petition of 52 People’s Deputies of Ukraine concerning the conformity 
with the Constitution of Ukraine (constitutionality) of the Resolution 
of the Cabinet of Ministers of Ukraine «On Introducing Amendments 
to the Regulation On General Education Establishments» . . . . . . . . . . . . . . . .109

5) â³ä 16 ëþòîãî 2010 ðîêó ¹5-ðï/2010 ó ñïðàâ³ çà êîíñòèòóö³é-
íèì çâåðíåííÿì Àêö³îíåðíîãî òîâàðèñòâà «Ñòðàõîâà êîìïàí³ÿ 
«Àâàíòå» ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè äðóãî¿ 
ñòàòò³ 1 Çàêîíó Óêðà¿íè «Ïðî ñèñòåìó îïîäàòêóâàííÿ», ñòàòò³ 15 
Çàêîíó Óêðà¿íè «Ïðî îïîäàòêóâàííÿ ïðèáóòêó ï³äïðèºìñòâ» . . . . . . . . . . 112

îò 16 ôåâðàëÿ 2010 ãîäà ¹5-ðï/2010 ïî äåëó îá îôèöèàëüíîì 
òîëêîâàíèè ïîëîæåíèé ÷àñòè âòîðîé ñòàòüè 1 Çàêîíà Óêðàè-
íû «Î ñèñòåìå íàëîãîîáëîæåíèÿ», ñòàòüè 15 Çàêîíà Óêðàèíû 
«Î íàëîãîîáëîæåíèè ïðèáûëè ïðåäïðèÿòèé» ïî êîíñòèòóöèîí-
íîìó îáðàùåíèþ Àêöèîíåðíîãî îáùåñòâà «Ñòðàõîâàÿ êîìïàíèÿ
«Àâàíòå»  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .118

Summary to the Decision of the Constitutional Court of Ukraine
No.5-rp/2010 dated February 16, 2010 in the case upon the constitutional 
appeal of the Joint Stock Company «The Insurance Company «Avante» 
concerning official interpretation of Article 1.2 of the Law «On Taxation 
System», Article 15 of the Law «On Taxation of Enterprise Profit»  . . . . . . . . . . . . 124

6) â³ä 17 ëþòîãî 2010 ðîêó ¹6-ðï/2010 ó ñïðàâ³ çà êîíñòèòóö³é-
íèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòè-
òóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) îêðåìèõ ïîëîæåíü ïîñòàíîâ 
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ Äåðæàâíî¿ ì³ãðàö³éíî¿ 
ñëóæáè Óêðà¿íè», «Äåÿê³ ïèòàííÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ Äåð-
æàâíî¿ ì³ãðàö³éíî¿ ñëóæáè», «Ïðî âíåñåííÿ çì³í òà âèçíàííÿ 
òàêèìè, ùî âòðàòèëè ÷èíí³ñòü, äåÿêèõ àêò³â Êàá³íåòó Ì³í³ñòð³â 
Óêðà¿íè», Ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïèòàííÿ 
ïåðåâåäåííÿ ñèñòåìè ðåºñòðàö³éíîãî îáë³êó ô³çè÷íèõ îñ³á ç ïà-
ïåðîâèõ íà åëåêòðîíí³ íîñ³¿» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .128

îò 17 ôåâðàëÿ 2010 ãîäà ¹6-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) îòäåëüíûõ ïîëî-
æåíèé ïîñòàíîâëåíèé Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Âîïðîñû 
Ãîñóäàðñòâåííîé ìèãðàöèîííîé ñëóæáû Óêðàèíû», «Íåêîòîðûå 
âîïðîñû îðãàíèçàöèè äåÿòåëüíîñòè Ãîñóäàðñòâåííîé ìèãðàöè-
îííîé ñëóæáû», «Î âíåñåíèè èçìåíåíèé è ïðèçíàíèè óòðàòèâ-
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øèìè ñèëó íåêîòîðûõ àêòîâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû», 
Ðàñïîðÿæåíèÿ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû «Âîïðîñû ïåðåâî-
äà ñèñòåìû ðåãèñòðàöèîííîãî ó÷åòà ôèçè÷åñêèõ ëèö ñ áóìàæíûõ 
íà ýëåêòðîííûå íîñèòåëè» ïî êîíñòèòóöèîííîìó ïðåäñòàâëå-
íèþ Ïðåçèäåíòà Óêðàèíû . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .138

Summary to the Decision of the Constitutional Court of Ukraine
No.6-rp/2010 date February 17, 2010 in the case upon the constitutional 
petition of the President of Ukraine concerning the conformity with 
the Constitution of Ukraine (constitutionality) of the provisions of 
the Resolutions of the Cabinet of Ministers of Ukraine «On State 
Migration Service of Ukraine», «On Organisation of Activities of the 
State Migration Service», «On Introducing Amendments and Repeal 
of Acts of the Cabinet of Ministers of Ukraine» and the Order of the 
Cabinet of Ministers of Ukraine «On Transition of the System of 
Natural Persons Registration from Paper-based to Electronic Storage»  . . . . . .148

7) â³ä 11 áåðåçíÿ 2010 ðîêó ¹7-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèìè ïîäàííÿìè Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè 
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàò-
ò³ 130 Êîíñòèòóö³¿ Óêðà¿íè (ñïðàâà ïðî ô³íàíñîâå çàáåçïå÷åííÿ
ä³ÿëüíîñò³ ñóä³â) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .154

îò 11 ìàðòà 2010 ãîäà ¹7-ðï/2010 ïî äåëó îá îôèöèàëüíîì 
òîëêîâàíèè ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 130 Êîíñòèòóöèè 
Óêðàèíû ïî êîíñòèòóöèîííûì ïðåäñòàâëåíèÿì Âûñøåãî õîçÿé-
ñòâåííîãî ñóäà Óêðàèíû (äåëî î ôèíàíñîâîì îáåñïå÷åíèè äåÿ-
òåëüíîñòè ñóäîâ)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .159

Summary to the Decision of the Constitutional Court of Ukraine
No.7-rp/2010 dated March 11, 2010 in the case upon the constitutional 
petition of the High Commercial Court of Ukraine concerning official 
interpretation of Article 130.1 of the Constitution of Ukraine (the case 
on financial provision of operation of courts) . . . . . . . . . . . . . . . . . . . . . . . . . . .163

8) â³ä 11 áåðåçíÿ 2010 ðîêó ¹8-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì ïîäàííÿì 46 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî îô³ö³é-
íîãî òëóìà÷åííÿ òåðì³í³â «íàéâèùèé ñóäîâèé îðãàí», «âèùèé 
ñóäîâèé îðãàí», «êàñàö³éíå îñêàðæåííÿ», ÿê³ ì³ñòÿòüñÿ ó ñòàò-
òÿõ 125, 129 Êîíñòèòóö³¿ Óêðà¿íè  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .166

îò 11 ìàðòà 2010 ãîäà ¹8-ðï/2010 ïî äåëó îá îôèöèàëüíîì 
òîëêîâàíèè òåðìèíîâ «íàèâûñøèé ñóäåáíûé îðãàí», «âûñøèé 
ñóäåáíûé îðãàí», «êàññàöèîííîå îáæàëîâàíèå», ñîäåðæàùèõñÿ 
â ñòàòüÿõ 125, 129 Êîíñòèòóöèè Óêðàèíû, ïî êîíñòèòóöèîííîìó 
ïðåäñòàâëåíèþ 46 íàðîäíûõ äåïóòàòîâ Óêðàèíû  . . . . . . . . . . . . . . . . . . . .173

Summary to the Decision of the Constitutional Court of Ukraine
No.8-rp/2010 dated March 11, 2010 in the case upon the constitutional 
petition of 46 People’s Deputies of Ukraine concerning the official 
interpretation of the notions «the highest judicial body», «superiour 
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judicial body» and «cassation challenging» contained in Articles 125 
and 129 of the Constitution of Ukraine  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .179

9) â³ä 25 áåðåçíÿ 2010 ðîêó ¹9-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì ïîäàííÿì 47 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïî-
â³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) Ïîñòàíîâè 
Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî òèì÷àñîâèé ïîðÿäîê ïðèçíà÷åííÿ 
ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè òà çâ³ëüíåííÿ ç öèõ ïîñàä»  . . . . . . . . . .183

îò 25 ìàðòà 2010 ãîäà ¹9-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) Ïîñòàíîâëåíèÿ 
Âåðõîâíîé Ðàäû Óêðàèíû «Î âðåìåííîì ïîðÿäêå íàçíà÷åíèÿ 
ñóäåé íà àäìèíèñòðàòèâíûå äîëæíîñòè è îñâîáîæäåíèÿ îò ýòèõ 
äîëæíîñòåé» ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 47 íàðîäíûõ 
äåïóòàòîâ Óêðàèíû  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .187

Summary to the Decision of the Constitutional Court of Ukraine 
No.9-rp/2010 dated March 25, 2010 in the case upon the constitutional 
petition of 47 People’s Deputies of Ukraine concerning conformity 
with the Constitution of Ukraine (constitutionality) of the Resolution 
of the Verkhovna Rada of Ukraine «On temporary appointment and 
discharge of judges to and from administrative offices» . . . . . . . . . . . . . . . . . . .190

10) â³ä 1 êâ³òíÿ 2010 ðîêó ¹10-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì ïîäàííÿì Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè ùîäî 
îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ ñòàòò³ 143 
Êîíñòèòóö³¿ Óêðà¿íè, ïóíêò³â «à», «á», «â», «ã» ñòàòò³ 12 Çåìåëü-
íîãî êîäåêñó Óêðà¿íè, ïóíêòó 1 ÷àñòèíè ïåðøî¿ ñòàòò³ 17 Êîäåê-
ñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè . . . . . . . . . . . . . . . . . . . . . . . . . .193

îò 1 àïðåëÿ 2010 ãîäà ¹10-ðï/2010 ïî äåëó îá îôèöèàëüíîì 
òîëêîâàíèè ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 143 Êîíñòèòóöèè 
Óêðàèíû, ïóíêòîâ «à», «á», «â», «ã» ñòàòüè 12 Çåìåëüíîãî êîäåê-
ñà Óêðàèíû, ïóíêòà 1 ÷àñòè ïåðâîé ñòàòüè 17 Êîäåêñà àäìèíè-
ñòðàòèâíîãî ñóäîïðîèçâîäñòâà Óêðàèíû ïî êîíñòèòóöèîííîìó 
ïðåäñòàâëåíèþ Âûñøåãî àäìèíèñòðàòèâíîãî ñóäà Óêðàèíû  . . . . . . . . . .198

Summary to the Decision of the Constitutional Court of Ukraine
No.10-rp/2010 dated April 1, 2010 in the case upon the constitutional 
petition of the High Administrative Court of Ukraine concerning official 
interpretation of the provisions of Article 143.1 of the Constitution of 
Ukraine, items «a», «b», «c», «d» of Article 12 of the Land Code of 
Ukraine, Article 17.1.1 of the Code of Administrative Proceedings
of Ukraine. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .202

11) â³ä 6 êâ³òíÿ 2010 ðîêó ¹11-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì ïîäàííÿì 68 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî îô³ö³é-
íîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè øîñòî¿ ñòàòò³ 83 Êîíñòèòó-
ö³¿ Óêðà¿íè, ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 59 Ðåãëàìåíòó Âåðõîâíî¿ 
Ðàäè Óêðà¿íè ñòîñîâíî ìîæëèâîñò³ îêðåìèõ íàðîäíèõ äåïóòàò³â 
Óêðà¿ íè áðàòè áåçïîñåðåäíþ ó÷àñòü ó ôîðìóâàíí³ êîàë³ö³¿ äåïó-
òàòñüêèõ ôðàêö³é ó Âåðõîâí³é Ðàä³ Óêðà¿íè . . . . . . . . . . . . . . . . . . . . . . . . .205
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îò 6 àïðåëÿ 2010 ãîäà ¹11-ðï/2010 ïî äåëó îá îôèöèàëü-
íîì òîëêîâàíèè ïîëîæåíèé ÷àñòè øåñòîé ñòàòüè 83 Êîíñòèòó-
öèè Óêðàèíû, ÷àñòè ÷åòâåðòîé ñòàòüè 59 Ðåãëàìåíòà Âåðõîâíîé 
Ðàäû Óêðàèíû î âîçìîæíîñòè îòäåëüíûõ íàðîäíûõ äåïóòàòîâ 
Óêðàèíû ïðèíèìàòü íåïîñðåäñòâåííîå ó÷àñòèå â ôîðìèðîâà-
íèè êîàëèöèè äåïóòàòñêèõ ôðàêöèé â Âåðõîâíîé Ðàäå Óêðàèíû 
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 68 íàðîäíûõ äåïóòàòîâ
Óêðàèíû  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .212

Summary to the Decision of the Constitutional Court of Ukraine 
No.11-rp/2010 dated April 6, 2010 in the case upon the constitutional 
petition of the 68 People’s Deputies of Ukraine concerning the 
official interpretation of Article 83.6 of the Constitution of Ukraine 
and Article 59.4 of the Rules of Procedure of the Verkhovna Rada 
of Ukraine regarding the possibility of individual People’s Deputies 
of Ukraine to directly participate in the formation of a coalition of 
deputy factions in the Verkhovna Rada of Ukraine  . . . . . . . . . . . . . . . . . . . . . .219

12) â³ä 28 êâ³òíÿ 2010 ðîêó ¹12-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì çâåðíåííÿì ãðîìàäÿíèíà Ñóáîòè Àðòåìà Àíàòîë³éî-
âè÷à ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ïóíêòó 2 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè 
(ñïðàâà ïðî çàáåçïå÷åííÿ àïåëÿö³éíîãî îñêàðæåííÿ óõâàë ñóäó) . . . . . . .223

îò 28 àïðåëÿ 2010 ãîäà ¹12-ðï/2010 ïî äåëó îá îôèöèàëü-
íîì òîëêîâàíèè ïîëîæåíèé ïóíêòà 2 ÷àñòè ïåðâîé ñòàòüè 293 
Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû ïî êîíñòè-
òóöèîííîìó îáðàùåíèþ ãðàæäàíèíà Ñóáîòû Àðòåìà Àíàòî-
ëüåâè÷à (äåëî îá îáåñïå÷åíèè àïåëëÿöèîííîãî îáæàëîâàíèÿ
ïîñòàíîâëåíèé ñóäà) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .226

Summary to the Decision of the Constitutional Court of Ukraine
No.12-rp/2010 dated April 28, 2010 upon the constitutional appeal of 
citizen Artem Anatoliyovych Subota concerning official interpretation 
of Article 293.1.2 of the Code on Civil Procedure (case on appellate 
challenging of court rulings)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .229

13) â³ä 11 òðàâíÿ 2010 ðîêó ¹13-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ 
Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ÷àñòèí ïåð-
øî¿, äðóãî¿ ñòàòò³ 1, ïóíêòó 44 ñòàòò³ 2, ÷àñòèíè äðóãî¿ ñòàòò³ 4, 
ïóíêòó 45 ñòàòò³ 6, ïóíêòó 58 ñòàòò³ 34, ñòàòò³ 341, ïóíêòó 5, àáçàöó 
÷åòâåðòîãî ïóíêòó 7 ÷àñòèíè ïåðøî¿, ÷àñòèíè òðåòüî¿ ñòàòò³ 76 
Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê», 
÷àñòèíè ï’ÿòî¿ ñòàòò³ 5 Çàêîíó Óêðà¿íè «Ïðî Íàö³îíàëüíèé áàíê 
Óêðà¿íè», Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿-
íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2009 ð³ê» òà äåÿêèõ ³í-
øèõ çàêîí³â Óêðà¿íè» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .231

îò 11 ìàÿ 2010 ãîäà ¹13-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòåé 
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ïåðâîé, âòîðîé ñòàòüè 1, ïóíêòà 44 ñòàòüè 2, ÷àñòè âòîðîé ñòà-
òüè 4, ïóíêòà 45 ñòàòüè 6, ïóíêòà 58 ñòàòüè 34, ñòàòüè 341, ïóíê-
òà 5, àáçàöà ÷åòâåðòîãî ïóíêòà 7 ÷àñòè ïåðâîé, ÷àñòè òðåòüåé ñòà-
òüè 76 Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
íà 2009 ãîä», ÷àñòè ïÿòîé ñòàòüè 5 Çàêîíà Óêðàèíû «Î Íàöèî-
íàëüíîì áàíêå Óêðàèíû», Çàêîíà Óêðàèíû «Î âíåñåíèè èçìå-
íåíèé â Çàêîí Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
íà 2009 ãîä» è íåêîòîðûå äðóãèå çàêîíû Óêðàèíû» ïî êîíñòèòó-
öèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà Óêðàèíû . . . . . . . . . . . . . . . . . . . . .237

Summary to the Decision of the Constitutional Court of Ukraine 
No.13-rp/2010 dated May 11, 2010 in the case upon the constitutional 
petition of the President of Ukraine concerning the conformity with 
the Constitution of Ukraine (constitutionality) of Articles 1.1, 1.2, 
2.44, 4.2, 6.45, 34.58, 341, 76.1.5, 76.1.7.4 and Article 76.3 of the Law 
«On the 2009 State Budget of Ukraine», Article 5.5 of the Law «On the 
National Bank of Ukraine», the Law «On Introducing Amendments 
to the Law of Ukraine «On the 2009 State Budget of Ukraine» and 
some other laws of Ukraine» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .243

14) â³ä 20 òðàâíÿ 2010 ðîêó ¹14-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì ïîäàííÿì Ïðåçèäåíòà Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîí-
ñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ÷àñòèíè òðåòüî¿, 
àáçàöó òðåòüîãî ÷àñòèíè ÷åòâåðòî¿, ÷àñòèí øîñòî¿, ñüîìî¿, âîñü-
ìî¿ ñòàòò³ 121 Çàêîíó Óêðà¿íè «Ïðî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿ 
òà ðàä³àö³éíó áåçïåêó», ÷àñòèíè ñüîìî¿ ñòàòò³ 1 Çàêîíó Óêðà¿íè 
«Ïðî ñèñòåìó îïîäàòêóâàííÿ», àáçàöó äðóãîãî ïóíêòó 3 ðîçä³-
ëó ²² «Ïðèê³íöåâ³ ïîëîæåííÿ» Çàêîíó Óêðà¿íè «Ïðî âíåñåííÿ 
çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî âïîðÿäêóâàííÿ ïèòàíü ñî-
ö³àëüíîãî çàõèñòó íàñåëåííÿ, ÿêå ïðîæèâàº íà òåðèòîð³¿ çîíè 
ñïîñòåðåæåííÿ ï³äïðèºìñòâ ç âèäîáóâàííÿ ³ ïåðåðîáêè óðàíîâèõ 
ðóä, ÿäåðíèõ óñòàíîâîê ³ îá’ºêò³â, ïðèçíà÷åíèõ äëÿ ïîâîäæåííÿ 
ç ðàä³îàêòèâíèìè â³äõîäàìè»  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .246

îò 20 ìàÿ 2010 ãîäà ¹14-ðï/2010 ïî äåëó î ñîîòâåòñòâèè Êîí-
ñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòè òðå-
òüåé, àáçàöà òðåòüåãî ÷àñòè ÷åòâåðòîé, ÷àñòåé øåñòîé, ñåäüìîé, 
âîñüìîé ñòàòüè 121 Çàêîíà Óêðàèíû «Îá èñïîëüçîâàíèè ÿäåðíîé 
ýíåðãèè è ðàäèàöèîííîé áåçîïàñíîñòè», ÷àñòè ñåäüìîé ñòàòüè 1 
Çàêîíà Óêðàèíû «Î ñèñòåìå íàëîãîîáëîæåíèÿ», àáçàöà âòîðî-
ãî ïóíêòà 3 ðàçäåëà ²² «Çàêëþ÷èòåëüíûå ïîëîæåíèÿ» Çàêîíà 
Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíû Óêðàèíû 
ïî óïîðÿäî÷åíèþ âîïðîñîâ ñîöèàëüíîé çàùèòû íàñåëåíèÿ, 
ïðîæèâàþùåãî íà òåððèòîðèè çîíû íàáëþäåíèÿ ïðåäïðèÿòèé 
ïî äîáû÷å è ïåðåðàáîòêå óðàíîâûõ ðóä, ÿäåðíûõ óñòàíîâîê è 
îáúåêòîâ, ïðåäíàçíà÷åííûõ äëÿ îáðàùåíèÿ ñ ðàäèîàêòèâíûìè 
îòõîäàìè» ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ïðåçèäåíòà
Óêðàèíû  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .252
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Summary to the Decision of the Constitutional Court of Ukraine
No.14-rp/2010 dated May 20, 2010 in the case upon the constitu-
tional petition of the President of Ukraine concerning the conformity 
with the Constitution of Ukraine (constitutionality) of Articles 121.3, 
121.4.3 and 121.6–121.8 of the Law «On Use of Nuclear Energy and 
Radiation Security», Article 1.7 of the Law «On the System of Taxa-
tion» and paragraph 3.2 of the Chapter II «Final Provisions» of the 
Law of Ukraine «On Introducing Amendments to Some Laws of 
Ukraine regarding the Settlement of the Issues of Social Protection of 
the Population Residing on the Territory of Monitored Zones of Plants 
for Mining and Processing Uranium Ores and Territory of Nuclear 
Installations and Objects Designated for Dealing with Radioactive
Waste» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .258

15) â³ä 10 ÷åðâíÿ 2010 ðîêó ¹15-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì çâåðíåííÿì ãðîìàäÿíêè Âëàñîâî¿ Ãàííè ²âàí³âíè 
ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 5 ñòàòò³ 5 Çà-
êîíó Óêðà¿íè «Ïðî ïðèâàòèçàö³þ äåðæàâíîãî æèòëîâîãî ôîíäó» 
(ñïðàâà ïðî áåçîïëàòíó ïðèâàòèçàö³þ æèòëà)  . . . . . . . . . . . . . . . . . . . . . . .260

îò 10 èþíÿ 2010 ãîäà ¹15-ðï/2010 ïî äåëó îá îôèöèàëü-
íîì òîëêîâàíèè ïîëîæåíèÿ ïóíêòà 5 ñòàòüè 5 Çàêîíà Óêðàèíû 
«Î ïðèâàòèçàöèè ãîñóäàðñòâåííîãî æèëèùíîãî ôîíäà» ïî êîí-
ñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíêè Âëàñîâîé Àííû Èâàíîâ-
íû (äåëî î áåçâîçìåçäíîé ïðèâàòèçàöèè æèëüÿ) . . . . . . . . . . . . . . . . . . . . .266

Summary to the Decision of the Constitutional Court of Ukraine
No.15-rp/2010 dated June 10, 2010 in the case upon the constitutional 
petition of citizen Hanna Ivanivna Vlasova concerning official inter-
pretation of the provision of Article 5.5 of the Law «On Privatisation of 
State Housing Fund» (case on free of charge privatisation of housing) . . . . . . .272

16) â³ä 10 ÷åðâíÿ 2010 ðîêó ¹16-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì 58 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³ä-
ïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü 
ïóíêò³â 3, 4, 5, 6 ñòàòò³ 9, ïóíêò³â 3, 4, 5 ñòàòò³ 10, ï³äïóíêòó «ã» 
ïóíêòó 1 ñòàòò³ 24, ïóíêòó 3 ñòàòò³ 26 Çàêîíó Óêðà¿íè «Ïðî 
îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áîðîòüáè ç îðãàí³çîâàíîþ çëî-
÷èíí³ñòþ», ïóíêòó 10 ñòàòò³ 14, ñòàòò³ 331 Çàêîíó Óêðà¿íè «Ïðî 
êîì³òåòè Âåðõîâíî¿ Ðàäè Óêðà¿íè» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .276

îò 10 èþíÿ 2010 ãîäà ¹16-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ïóíê-
òîâ 3, 4, 5, 6 ñòàòüè 9, ïóíêòîâ 3, 4, 5 ñòàòüè 10, ïîäïóíêòà «ã» 
ïóíêòà 1 ñòàòüè 24, ïóíêòà 3 ñòàòüè 26 Çàêîíà Óêðàèíû «Îá îð-
ãàíèçàöèîííî-ïðàâîâûõ îñíîâàõ áîðüáû ñ îðãàíèçîâàííîé ïðå-
ñòóïíîñòüþ», ïóíêòà 10 ñòàòüè 14, ñòàòüè 331 Çàêîíà Óêðàèíû 
«Î êîìèòåòàõ Âåðõîâíîé Ðàäû Óêðàèíû» ïî êîíñòèòóöèîííîìó 
ïðåäñòàâëåíèþ 58 íàðîäíûõ äåïóòàòîâ Óêðàèíû  . . . . . . . . . . . . . . . . . . . .283

Summary to the Decision of the Constitutional Court of Ukraine 
No.16-rp/2010 dated June 10, 2010 in the case upon the constitutional 
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petition of 58 People’s Deputies of Ukraine concerning conformity 
with the Constitution of Ukraine (constitutionality) of the provisions 
of Articles 9.3, 9.4, 9.5, 9.6, 10.3, 10.4, 10.5, sub-item «d» of 
Article 24.1, Article 26.3 of the Law «On Organisational and Legal 
Principles of Combating Organised Crime», Articles 14.10, 331 of the 
Law «On Committees of the Verkhovna Rada of Ukraine» . . . . . . . . . . . . . . . .290

17) â³ä 29 ÷åðâíÿ 2010 ðîêó ¹17-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì Óïîâíîâàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè ç 
ïðàâ ëþäèíè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòè-
òóö³éíîñò³) àáçàöó âîñüìîãî ïóíêòó 5 ÷àñòèíè ïåðøî¿ ñòàòò³ 11 
Çàêîíó Óêðà¿íè «Ïðî ì³ë³ö³þ»  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .293

îò 29 èþíÿ 2010 ãîäà ¹17-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) àáçàöà âîñüìî-
ãî ïóíêòà 5 ÷àñòè ïåðâîé ñòàòüè 11 Çàêîíà Óêðàèíû «Î ìèëè-
öèè» ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Óïîëíîìî÷åííîãî 
Âåðõîâ íîé Ðàäû Óêðàèíû ïî ïðàâàì ÷åëîâåêà  . . . . . . . . . . . . . . . . . . . . . .299

Summary to the Decision of the Constitutional Court of Ukraine 
No.17-rp/2010 dated June 29, 2010 in the case upon the constitutional 
petition of the Authorised Human Rights Representative of the 
Verkhovna Rada of Ukraine on conformity with the Constitution of 
Ukraine (constitutionality) of paragraph 8 of Article 11.1.5 of the Law 
of Ukraine «On Militia» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .305

18) â³ä 8 ëèïíÿ 2010 ðîêó ¹18-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì çâåðíåííÿì ãðîìàäÿíèíà Ñëîáîäÿíþêà ²âàíà ²âàíîâè-
÷à ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåííÿ ïóíêòó 12 ÷àñòèíè 
ïåðøî¿ ñòàòò³ 293 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ó 
âçàºìîçâ’ÿçêó ç ïîëîæåííÿìè ïóíêò³â 2, 8 ÷àñòèíè òðåòüî¿ ñòàò-
ò³ 129 Êîíñòèòóö³¿ Óêðà¿íè . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .309

îò 8 èþëÿ 2010 ãîäà ¹18-ðï/2010 ïî äåëó îá îôèöèàëüíîì 
òîëêîâàíèè ïîëîæåíèÿ ïóíêòà 12 ÷àñòè ïåðâîé ñòàòüè 293 Ãðàæ-
äàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû âî âçàèìîñâÿçè ñ 
ïîëîæåíèÿìè ïóíêòîâ 2, 8 ÷àñòè òðåòüåé ñòàòüè 129 Êîíñòèòó-
öèè Óêðàèíû ïî êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàíèíà 
Ñëîáîäÿíþêà Èâàíà Èâàíîâè÷à . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .313

Summary to the Decision of the Constitutional Court of Ukraine
No.18-rp/2010 dated July 8, 2010 in the case upon the constitutional 
appeal of citizen Ivan I. Slobodianiuk concerning the official interpre-
tation of Article 293.1.12 of the Code în Civil Procedure of Ukraine 
in conjunction with Articles 129.3.2 and 129.3.8 of the Constitution of
Ukraine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .316

19) â³ä 9 âåðåñíÿ 2010 ðîêó ¹19-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì Âåðõîâíîãî Ñóäó Óêðà¿íè ùîäî â³äïîâ³ä-
íîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü Çàêî-
íó Óêðà¿ íè «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â 
Óêðà¿íè ùîäî ï³äâ³äîì÷îñò³ ñïðàâ, ïîâ’ÿçàíèõ ³ç ñîö³àëüíèìè
âèïëàòàìè» . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .318
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îò 9 ñåíòÿáðÿ 2010 ãîäà ¹19-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé Çàêîíà 
Óêðàèíû «Î âíåñåíèè èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå 
àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè äåë, ñâÿçàííûõ 
ñ ñîöèàëüíûìè âûïëàòàìè» ïî êîíñòèòóöèîííîìó ïðåäñòàâëå-
íèþ Âåðõîâíîãî Ñóäà Óêðàèíû  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .325

Summary to the Decision of the Constitutional Court of Ukraine
No.19-rp/2010 dated September 9, 2010 in the case upon the constitu-
tional petition of the Supreme Court of Ukraine on conformity with 
the Constitution of Ukraine (constitutionality) of the provisions of the 
Law of Ukraine «On Introducing Amendments to some Legislative 
Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits»  . . . . . .332

20) â³ä 30 âåðåñíÿ 2010 ðîêó ¹20-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì 252 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïî-
â³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) Çàêîíó Óêðà-
¿íè «Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè» â³ä 8 ãðóäíÿ 
2004 ðîêó ¹2222-IV (ñïðàâà ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåí-
íÿ çì³í äî Êîíñòèòóö³¿ Óêðà¿íè) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .336

îò 30 ñåíòÿáðÿ 2010 ãîäà ¹20-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) Çàêîíà Óêðàèíû 
«Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû» îò 8 äåêàá-
ðÿ 2004 ãîäà ¹2222-IV ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 
252 íàðîäíûõ äåïóòàòîâ Óêðàèíû (äåëî î ñîáëþäåíèè ïðîöåäóðû 
âíåñåíèÿ èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû)  . . . . . . . . . . . . . . . . . . . . .347

Summary to the Decision of the Constitutional Court of Ukraine
No.20-rp/2010 dated September 30, 2010 in the case upon the consti-
tutional petition of 252 People’s Deputies of Ukraine concerning the 
conformity with the Constitution of Ukraine (constitutionality) of the 
Law of Ukraine «On Introducing Amendments to the Constitution of 
Ukraine» ¹2222-IV dated December 8, 2004 (case on observance of 
the procedure of introducing amendments the Constitution of Ukraine)  . . . . . 358

21) â³ä 6 æîâòíÿ 2010 ðîêó ¹21-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì Âåðõîâíîãî Ñóäó Óêðà¿íè ùîäî â³äïîâ³ä-
íîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü çàêîí³â 
Óêðà¿íè «Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ êîðóïö³¿», «Ïðî 
â³äïîâ³äàëüí³ñòü þðèäè÷íèõ îñ³á çà â÷èíåííÿ êîðóïö³éíèõ ïðà-
âîïîðóøåíü», «Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â 
Óêðà¿íè ùîäî â³äïîâ³äàëüíîñò³ çà êîðóïö³éí³ ïðàâîïîðóøåííÿ» 
(ñïðàâà ïðî êîðóïö³éí³ ïðàâîïîðóøåííÿ òà ââåäåííÿ â ä³þ àíòè-
êîðóïö³éíèõ çàêîí³â)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .362

îò 6 îêòÿáðÿ 2010 ãîäà ¹21-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé çàêî-
íîâ Óêðàèíû «Î ïðèíöèïàõ ïðåäóïðåæäåíèÿ è ïðîòèâîäåéñòâèÿ 
êîððóïöèè», «Îá îòâåòñòâåííîñòè þðèäè÷åñêèõ ëèö çà ñîâåð-
øåíèå êîððóïöèîííûõ ïðàâîíàðóøåíèé», «Î âíåñåíèè èçìåíå-
íèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî 
îòâåòñòâåííîñòè çà êîððóïöèîííûå ïðàâîíàðóøåíèÿ» ïî êîí-
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ñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâíîãî Ñóäà Óêðàèíû (äåëî 
î êîððóïöèîííûõ ïðàâîíàðóøåíèÿõ è ââåäåíèè â äåéñòâèå 
àíòèêîððóïöèîííûõ çàêîíîâ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .374

Summary to the Decision of the Constitutional Court of Ukraine 
No.21-rp/2010 dated October 6, 2010 in the case upon the constitutional 
petition of the Supreme Court of Ukraine concerning the conformity 
with the Constitution of Ukraine (constitutionality) of the provisions of 
laws of Ukraine «On Basic Principles of Prevention and Counteracting 
Corruption», «On Liability of Legal Entities for Corruption-Related 
Offences», «On Introducing Amendments to some Legislative Acts 
of Ukraine concerning Liability for Corruption Offences» (case on 
corruption offences and enactment of the anti-corruption legislation). . . . . . .386

22) â³ä 30 ëèñòîïàäà 2010 ðîêó ¹22-ðï/2010 ó ñïðàâ³ çà êîíñòè-
òóö³éíèì ïîäàííÿì 54 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïî-
â³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) ïîëîæåíü ñòà-
òåé 14‚ 24‚ 64‚ ïóíêò³â 7–13 ðîçä³ëó V²² «Ïðèê³íöåâ³ ïîëîæåííÿ» 
Çàêîíó Óêðà¿íè «Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2010 ð³ê» . . . . . . . . . 391

îò 30 íîÿáðÿ 2010 ãîäà ¹22-ðï/2010 ïî äåëó î ñîîòâåòñòâèè 
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ñòà-
òåé 14‚ 24‚ 64‚ ïóíêòîâ 7–13 ðàçäåëà V²² «Çàêëþ÷èòåëüíûå ïîëî-
æåíèÿ» Çàêîíà Óêðàèíû «Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû 
íà 2010 ãîä» ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 54 íàðîäíûõ 
äåïóòàòîâ Óêðàèíû  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .397

Summary to the Decision of the Constitutional Court of Ukraine
No.22-rp/2010 dated November 30, 2010 in the case upon the constitu-
tional petition of 54 People’s Deputies of Ukraine concerning conform-
ity with the Constitution of Ukraine (constitutionality) of the provisions 
of Articles 14, 24, 64, items 7–13 of Chapter VII «Final Provisions» 
of the Law of Ukraine «On the 2010 State Budget of Ukraine» . . . . . . . . . . . . . . 403

23) â³ä 22 ãðóäíÿ 2010 ðîêó ¹23-ðï/2010 ó ñïðàâ³ çà êîíñòèòó-
ö³éíèì çâåðíåííÿì ãðîìàäÿíèíà Áàã³íñüêîãî Àðòåìà Îëåêñàí-
äðîâè÷à ùîäî îô³ö³éíîãî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè ïåðøî¿ 
ñòàòò³ 141 Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ 
(ñïðàâà ïðî àäì³í³ñòðàòèâíó â³äïîâ³äàëüí³ñòü ó ñôåð³ çàáåçïå-
÷åííÿ áåçïåêè äîðîæíüîãî ðóõó)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .405

îò 22 äåêàáðÿ 2010 ãîäà ¹23-ðï/2010 ïî äåëó îá îôèöèàëü-
íîì òîëêîâàíèè ïîëîæåíèé ÷àñòè ïåðâîé ñòàòüè 141 Êîäåêñà 
Óêðàèíû îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ ïî êîíñòè-
òóöèîííîìó îáðàùåíèþ ãðàæäàíèíà Áàãèíñêîãî Àðòåìà Àëåê-
ñàíäðîâè÷à (äåëî îá àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè â ñôåðå 
îáåñïå÷åíèÿ áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ)  . . . . . . . . . . . . . . . . . . .411

Summary to the Decision of the Constitutional Court of Ukraine
No.23-rp/2010 dated December 22, 2010 in the case upon the consti-
tutional appeal of citizen Artem Oleksandrovych Bahinskyi concern-
ing the official interpretation of the provisions of Article 141.1 of the 
Code on Administrative Offences of Ukraine (case on administrative 
responsibility in sphere of securing traffic safety) . . . . . . . . . . . . . . . . . . . . . . . .417



ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ ÑÓÄ ÓÊÐÀ¯ÍÈ

432

Äîêóìåíòàëüíå íàóêîâå âèäàííÿ

ÊÎÍÑÒÈÒÓÖ²ÉÍÈÉÊÎÍÑÒÈÒÓÖ²ÉÍÈÉ
ÑÓÄ ÓÊÐÀ¯ÍÈÑÓÄ ÓÊÐÀ¯ÍÈ

Ð²ØÅÍÍßÐ²ØÅÍÍß
ÂÈÑÍÎÂÊÈÂÈÑÍÎÂÊÈ

20102010

Êíèãà 10Êíèãà 10

Технічний редактор М.С. Чабан
Комп’ютерна верстка І.В. Шмушковича
Коректори О.А. Дітель, Г.М. Руденко

Художнє оформлення обкладинки Є.Ю. Музиченка

Підписано до друку 22.03.2011. Формат 60×90 1/16.
Папір офс. Гарнітура “NewtonCTT”. Ум. др. арк. 27,0. Обл.-вид. арк. 28,8.

Наклад 600 прим. Зам. 117.

Видавництво «ЛОГОС»
Свідоцтво ДК № 201 від 27.09.2000 р.

01030, Київ-30, вул. Богдана Хмельницького, 10, тел. 235-60-03


