Summary to the Opinion of the Constitutional Court of Ukraine No. 2-v/2010 dated June 17, 2010 in the case upon the appeal of the Verkhovna Rada of Ukraine on providing opinion concerning the conformity of the draft-law on introducing amendments to the Constitution of Ukraine (concerning terms of authority of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils and heads of village, settlement, city) with Articles 157 and 158 of the Constitution of Ukraine (case on introducing amendments to Articles 136, 141 of  the Constitution)  

According to the Resolution “On Including to the Agenda of the 6th Session of the Verkhovna Rada of Ukraine of the 6th Convocation of the Draft-law on Introducing Amendments to the Constitution of Ukraine (concerning terms of authority of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils and heads of village, settlement, city) and its Submission to the Constitutional Court of Ukraine” No. 2002-VI dated April 1, 2010 (hereinafter referred to as “the Resolution”) the Verkhovna Rada of Ukraine applied to the Constitutional Court with an appeal to provide opinion concerning the conformity of the draft-law on introducing amendments to the Constitution of Ukraine (concerning terms of authority of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils and heads of village, settlement, city) (hereinafter referred to as “the Draft-law”) to Articles 157 and 158 of the Constitution. 
The Constitutional Court indicates that the issue of conformity of the Draft-law to Articles 157 and 158 of the Constitution is considered by the Court for the first time.  

According to item 3 of the Resolution the issue concerning adoption of the Draft-law is included to the agenda of the regular (7th) session of the Verkhovna Rada of Ukraine of the 6th Convocation which means that the Verkhovna Rada of Ukraine of the 6th Convocation did not change provisions of Articles 136.1, 141.1, 141.2 of the Constitution. 
Thus, the Draft-law conforms in this part to Article 158 of the Constitution. 

Amendments to Article 136.1 of the Constitution envisage establishment of the constitutional framework for elections and a five-year term of authority for the Verkhovana Rada of the Autonomous Republic of Crimea. 

Amendments to Article 141.1 of the Constitution envisage establishment of a five-year term of authority for village, settlement, city, district, oblast councils instead of current five-year term of authority deputies of the respective councils, and amendments to Article 141.2 – a five-year term instead of current four-year term for heads of village, town, city. 

Considering the amendments to current wording of Articles 136.1, 141.1, 141.2 of the Constitution concerning establishment of a five-year term of the Verkhovna Rada of the Autonomous Republic of Crimea, village, town, city, district, oblast councils, which deputies are elected on regular elections, and heads of village, town, city elected on regular elections envisaged in the Draft-law, the Constitutional Court proceeds from the fact that its Decision   No. 13-rp/2009 dated June 4, 2009 defined that terms of authority of all representative bodies have a general character and calculation of these terms is the same, regardless of whether the composition of a representative body or an official is elected on regular or special elections. The same Decision provides that exceptions from the constitutional provisions, which envisage exercise of authority by representative bodies for the term stipulated therein, can be established exclusively by introduction of relevant amendments to the Fundamental Law. Thereby introduction of amendments by the Draft-law to the order of calculation of terms of authority of representative bodies or officials depending on the type of local elections (regular, special, repeat, mid-term or first-time) absolutely conforms to the abovementioned legal positions. 

Thus, the Constitutional Court deems that the Draft-law in this part conforms to Article 157 of the Fundamental Law. 

The Constitutional Court defined that the amendments proposed in the Draft-law to Articles 136.1, 141.1, 141.2 of the Constitution were not oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine. As of the date of the opinion there is no martial law or a state of emergency in the state. 
Thus, the Draft-law in this part conforms to Article 157 of the Constitution. 

Furthermore, the Draft-law contains final and transitional provisions (Chapter II). 

Item 1 of Chapter II of the Draft-law establishes the order of its entering into force and is its inalienable part, therefore it conforms to Articles 157 and 158 of the Constitution. 
Items 2, 3, 4 of Chapter II “Final and Transitional Provisions” of the Draft-law envisage that the legislator defines the single date of voting on regular elections of village, settlement, city, city districts (in case of their creation), district and oblast councils and heads of village, settlement, city – March 27, 2011 and the general order of termination of authority of village, settlement, city, city districts (in case of their creation), district and oblast councils and heads of village, settlement elected on regular elections on March 26, 2006, as well as on special, first time, repeat, mid-term elections during the period starting from March, 2006 and ending with the date of regular elections on March 27, 2011. 
Thus, the legislator establishing the regulation of legal relations in the sphere of termination of authority of heads of village, settlement, city with items 2, 3, 4 of Chapter II “Final and Transitional Provisions” of the Draft-law proceeds from a five-year term of authority which is envisaged in paragraph 3 of item 2 of Chapter I of the Draft-law, although pursuant to the Constitution their term of office is four year (Article 141.2).

According to the legal position of the Constitutional Court in the Decision expressed in its Decision No. 14-rp/2009 dated June 10, 2009 the terms of elections are an important institute guaranteeing realisation of electoral rights of citizens, and cancellation of elections to bodies of local self-government or putting off the terms of election based on grounds which are not envisaged by law is a violation of these rights of citizens (paragraph 3 of item 5 of the motivation part). 

Thus, items 2, 3, 4 of Chapter II “Final and Transitional Provisions” of the Draft-law do not conform to Article 157.1 of the Constitution. 
The Constitutional Court considers that the legislator’s regulation of legal relations concerning the date of voting on elections of bodies and officials of local self-government as well as termination of their authority shall be executed in accordance with Articles 85.1.30, 91, 92.1.20 of the Constitution only after introduction of amendments proposed to it by means of adoption of a separate legal act, but not a draft-law envisaged by Chapter XIII “Introduction of Amendments to the Constitution of Ukraine” of the Fundamental Law.   
Thus, the Constitutional Court of Ukraine held:
1. To recognise the draft-law on introducing amendments to the Constitution of Ukraine (concerning terms of authority of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils and heads of village, settlement, city) (registration No. 4177 dated March 3, 2010) as conforming to Articles 157 and 158 of the Constitution of Ukraine which envisage:

“I. To introduce the following amendments to the Constitution:

1) Article 136.1 shall be stated in the following wording: 

“The representative body of the Autonomous Republic of Crimea is the Verkhovna Rada of the Autonomous Republic of Crimea which deputies are elected on the basis of universal, equal and direct suffrage and by secret ballot. The term of authority of the Verkhovna Rada of the Autonomous Republic of Crimea, which deputies are elected on regular elections, is five years”;

2) Articles 141.1 and 141.2 shall be stated in the following wording:

“The council of a village, town, city, district, or of an oblast is composed of deputies elected for a five-year term by residents of this village, town, city, district, or of oblast on the basis of universal, equal and direct suffrage and by secret ballot. The term of authority of the council of a village, town, city, district, or of an oblast, which deputies are elected on regular elections, is five years.

Territorial communities on the basis of universal, equal and direct suffrage and by secret ballot elect head of respective village, town, city who leads the executive body of council and is a chairman of its meetings. The term of office of the head of village, town, city, who is elected on regular elections, is five years.” 

II. Final and Transitional Provisions

1. this Law enters into force from the day of its promulgation”.     

2. To recognise items 2, 3, 4 of Chapter II “Final and Transitional Provisions” of the draft-law on introducing amendments to the Constitution of Ukraine (concerning terms of authority of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils and heads of village, settlement, city) (registration No. 4177 dated March 3, 2010) as non-conforming to Article 157.1 of the Constitution of Ukraine. 
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