Summary to the Opinion no.2-v/2003 of the Constitutional Court of Ukraine as of November 5, 2003

The Draft Law proposes to amend the Constitution as follows: term of authority of the Verkhovna Rada of Ukraine is five years (Article 76.5); list of requirements concerning incompatibility of a National Deputy's mandate with other activities has been widened except for possibility to hold the offices of ministers, heads of other central bodies of the executive power (article 78.2); new additional grounds for pre-term termination of authority of a National Deputy of Ukraine and procedures of making decision on the issues have been introduces (Article 81.2.5, 81.2.6, 81.2.7, 81.3, 81.4, 81.6); procedures of work of the Verkhovna Rada of Ukraine were established as determined exceptionally the Constitution of Ukraine and Rules of Procedures of the Verkhovna Rada of Ukraine (Article 83.4); the procedure of formation in the Verkhovna Rada of the "coalition of deputy factions and deputy groups" based on the elections' results and proceeding from coordination of political positions, was provided for (Article 83.5); terms, procedures and constitutional and legal foundations of formation, organization of activity and termination of activity of said coalition (Article 83.6 and 83.7) was defined; redistribution of authorities among the President of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine was provided for (Article 815.1, 85.1.12, Article 87); order of work of the Parliament of Ukraine was established (Article 88.1.15 and Article 89), establishment of state symbols of Ukraine was related to authority of the Parliament (Article 89.1.24); the form of a legal act (a law) regulating issues falling within the sphere of international relations to which Ukraine is a participant was specified (89.1.32); individual issues concerning the Autonomous Republic of Crimea were resolved on the constitutional level (Article 89.1.34); additional foundations were delivered for pre-term termination of authority of the Verkhovna Rada of Ukraine by the President of Ukraine and procedure of making decision on pre-term termination of authorities of the Parliament of Ukraine was defined (Articles 90.2.1, 90.2.2, 90.2.3, 90.3, 90.4); abolishment of the right of legislative initiative of the National Bank of Ukraine was provided for (Article 93); obligation of the Chairman of the Verkhovna Rada of Ukraine to sign and formally promulgate a law in case where the law has not been signed by the President of Ukraine was established (Article 94.4); authority of the Counting Chamber to control  earnings and use of funds of the State Budget of Ukraine were determined (Article 98); procedure of election of the President of Ukraine was altered (Article 103); new procedure of appointment of the Prime-Minister of Ukraine and procedure of formation of personal composition of the Cabinet of Ministers of Ukraine were determined (Articles 106.1.8, 106.1.9, 106.1.10, 106.1.11, 106.1.12, and 106.1.22); the right to suspend effect of acts of the Cabinet of Ministers of Ukraine by reasons of lack of conformity with the Constitution and laws of Ukraine, acts of the President of Ukraine with simultaneous petitioning to the Constitutional Court of Ukraine on the unconstitutionality was related to authority of the President of Ukraine (Article 106.1.15); article was supplemented by words “and other military formations” (Article 106.1.19); authority of the President to sign laws without indication “adopted by the Verkhovna Rada of Ukraine” was established (Article 106.1.29); right of veto of the President as for laws adopted by the Verkhovna Rada of Ukraine on amending the Constitution was abolished (Article 106.1.30); obligations to countersign acts of the President of Ukraine issued within its authority by signatures of the Prime-Minister and Minister responsible for the act and its execution were established (Article 106.4); changes in authority of the Cabinet of Ministers of Ukraine, the Prime Minister of Ukraine and procedures of formation of personal composition of the Cabinet of Ministers of Ukraine, filling office of the Prime Minister of Ukraine were provided for (Articles 113, 114, and 115); redistribution of authorities between the President of Ukraine and the Cabinet of Ministers of Ukraine was established (Article 116.1.10, 116.1.11 and 116.1.12); authorities of the Prime Minister of Ukraine and the Cabinet of Ministers of Ukraine concerning appointment and dismissal of Heads of local state administrations were determined (Article 118); right of ministers, other chief officers of central executive power to combine their duties with mandate of a National Deputy of Ukraine was established (Article 120); authority of the prosecution in supervision of observance of human and citizens' rights and freedoms, observance of laws on the issues by bodies of state power, bodies of local self-government, their officers and employees were extended (Article 121.1.11); authority of the President of Ukraine to appoint the Prosecutor General and remove him/her from the office subject to consent of the Verkhovna Rada of Ukraine was provided for (Article 122.1); term of office of judges was determined (Article 126.4 and Article 128.1); age limit for judges (Article 126.5.2); composition of representative bodies of local self-government, principles of their formation and tern of authorities were determined (Article 141.1); abolishment of the right of Congress of Judges of Ukraine to appoint judges of the Constitutional Court of Ukraine was provided for (Article 148.2); supplementing the Constitution by Chapter XVI “Final Provisions Concerning Amending the Constitution of Ukraine” was provided for. 

At the same time, the Constitutional Court of Ukraine points out that revised version of Article 76.5 of the Constitution providing for five-year term of authority of the Verkhovna Rada of Ukraine does not accord with provisions of Article 77.1 of the Constitution of Ukraine now in effect where this term is four years. Conformation is also required for redrafted Article 78.2 and Article 120.2 of the Constitution of Ukraine. Besides, use of expression “a representative mandate of National Deputy of Ukraine” in Article 120 is tautological.

Necessity of according other provisions of the Draft Law has been also pointed out, in particular, necessity of supplementing Article 121 of the Constitution with new paragraph 5 contemplating provisions on supervision by the Procuracy of Ukraine over “observance of human and citizen’s rights and liberties” and Article 5 of the Constitution now in effect.

Furthermore, the structural unconformity is noted at analysis of provisions of the Draft Law concerning title of Chapter XVI “Final Provisions Concerning Amending the Constitution of Ukraine”. Certain unconformity is also found in provisions of Chapter XVI concerning the time of attaining authority by the President of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine according to the Law of Ukraine "On Amending the Constitution of Ukraine”.   

Some provisions of the Draft Law raise certain doubts. In particular, as follows from contents of suggested redrafted Article 83.5 and 83.6 and Article 90.2.1 of the Constitution, regardless of elections' results, formation of “coalition of deputy fractions and groups” in the Verkhovna Rada of Ukraine, which may include majority of National Deputies of Ukraine representing the constitutional composition of the Verkhovna Rada of Ukraine, is a precondition of exercising by the Parliament of Ukraine of its authority. However, it is also possible that by results of elections to the Verkhovna Rada of Ukraine, majority will include National Deputies of Ukraine belonging to one fraction, which is capable of independent formation of composition of the Cabinet of Ministers of Ukraine and, among other things, can put forward proposals concerning nominee to the office of the Prime-Minister of Ukraine etc.

At the same time, the Draft Law does not reproduce provisions of Article 89.4 of the Constitution in effect according to which the Verkhovna Rada of Ukraine - for the purposes of investigation of issues representing public interest - forms temporary investigation commissions if this proposal is voted for by at least one third of the constitutional composition of the Verkhovna Rada of Ukraine. Formation of temporary investigation commissions in such manner is a guarantee of rights of opposition in the Verkhovna Rada of Ukraine and, at the same time, it will support exercise of parliamentary control by the Verkhovna Rada of Ukraine.

It is indicated that the provision of the Draft Law on election of judges for the term of ten years by the Verkhovna Rada of Ukraine rather that for the perpetual term – as the Constitution in effect provides for - may lead to deterioration of guarantees of independence of judges as it is established in the Fundamental Law. Independence and immunity of judges are guaranteed by the Constitution and laws of Ukraine (Article 126.1). The Constitution in effect establishes as relevant guarantee that judges hold their offices perpetually excluding judges of the Constitutional Court of Ukraine and judges being appointed to their offices for the first term.

In addition, cancellation of participation of the Congress of Judges of Ukraine – the supreme body of judicial self-government – in appointment of judges of the Constitutional Court of Ukraine is in fact removal of the judicial branch from formation of a single body of constitutional jurisdiction, which would barely enhance foundations of constitutional judicial proceedings in Ukraine.

