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Summary to the Decision of the Constitutional Court of Ukraine No. 17-rp/2012 dated September 19, 2012 in the case upon the constitutional appeal of the Private Enterprise “IKIO” concerning official interpretation of the provisions of Article 61.1 of the Family Code 
The Private Enterprise “IKIO” applied to the Constitutional Court of Ukraine with a petition to provide official interpretation of the provisions of Article 61.1 of the Family Code (hereinafter referred to as “the Code”) according to which any property, except that excluded from civil circulation, may be an object of spouses’ right to joint co-property in terms whether the statutory capital and assets of private enterprise are the object of spouses’ right to joint co-property.  
The equality of rights and responsibilities in marriage and in family includes their equity in property relations regulated by the provisions of the Code and the Civil Code (hereinafter referred to as “the CC”).

The fundamentals of property relations of spouses is the provision that the property acquired by spouses during the marriage is their joint co-property regardless whether one of them had no earnings (incomes) for valid reasons. It is understood that every good acquired in marriage, save articles for personal use, is the object of spouses’ right to joint co-property (Article 60 of the Code).
Exercise of the right to joint co-property by spouses is prescribed by Article 63 of the Code according to which the wife and the husband have equal rights to possess, dispose of, and administer the property that belongs to them as joint co-property unless an agreement between them provides otherwise.
The disposal of joint co-property by spouses may occur through its division and separation into parts. The division of property which belongs to the joint co-property is a ground for acquiring personal property by each of the spouses.

The spouses’ right to partition of property that is the object of spouses’ right to joint co-property is enshrined in Article 69 of the Code. The partition of property that is the object of spouses’ right to joint co-property is made in kind. Goods that may not be parted are awarded to one of the spouses unless the agreement between them provides otherwise (Articles 71.1, 71.2 of the Code) or the partition of property is realised through income transfers or material compensation for the value of his or her shares (Article 364.2 of the CC).
Inheritance is another way of acquiring personal private property by each of the spouses which includes all the rights and obligations of the decedent which belonged to him or her at the time of opening of the inheritance and his or her death did not terminate them; rights and obligations that are inextricably linked with the person of the testator are not part of the heritage (Articles 1218, 1219 of the CC). Therefore any property, except the rights and responsibilities, which is inextricably linked with the person of the testator, may be a part of heritage.
As it derives from the abovementioned provisions, the property in the family exists in two legal regimes: joint co-property of spouses and personal private property of each of the spouses. Grounds of acquisition of the right to joint co-property is a legally defined fact of marriage or common living of man and woman as one family, and grounds of acquisition of right to personal private property of each of the spouse is, in particular, division, separation of the proper share under the law and the inheritance.
In accordance with the Constitution, all subjects of the rights of property are equal before the law (Article 13.4); everyone has the right to own, use and dispose of his or her property; the right of private property is acquired by the procedure determined by law (Articles 41.1, 41.2); the legal regime of property is determined exclusively by the laws of Ukraine (Article 92.1.7).  

A kind of the disposition of property is the right of owner to use his or her property for entrepreneurial activity, except cases determined by law; the law may set conditions for the use of his or her property by the owner for entrepreneurial activity (Article 320 of the CC).
The contributions to the statute capital and selected assets (funds) from the joint co-property are transferred to the ownership of private enterprise. According to Article 191 of the CC the enterprise is the sole property complex that is used for entrepreneurial activity. The enterprise as a single property complex includes all types of property intended for its activities, including land plots, buildings, equipment, inventory, raw materials and products, claims, debts, as well as right to the trademark or other identification, and other rights, unless otherwise determined either by contract or by law. The enterprise as a single property complex is real estate. The enterprise or a part thereof may be the subject of purchase and sale, mortgage, lease and other contracts. That is, as it appears from the content of this article, the civil rights and obligations may emerge in relation to an enterprise as a single property complex or its part. The Constitutional Court assumes, the private enterprise (or part thereof), founded by one of the spouses is a separate object of the joint co-property, which includes all types of property, in particular, the contribution to the statute capital and the assets allocated from their joint co-property.

Thus, the Constitutional Court o Ukraine held that the statute capital and assets of the private enterprise which were formed at the expense of joint co-property are the objects of their joint co-property. 
