Summary to the Decision of the Constitutional Court of Ukraine 
No. 17-rp/2010 dated June 29, 2010 in the case upon the constitutional petition of the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine on conformity with the Constitution of Ukraine (constitutionality) of paragraph 8 of Article 11.1.5 of the Law of Ukraine “On Militia”
Subject of the right to constitutional petition – the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine – applied to the Constitutional Court with a petition to recognise as unconstitutional the provisions of paragraph 8 of Article 11.1.5 of the Law “On Militia” No. 565-XII dated December 20, 1990 as amended (hereinafter referred to as “the Law”) according to which militia has a right to arrest people suspected of vagrancy and to detain them in specially designated premises – for the period up to 30 days under the substantiated court decision. 

Ukraine is a democratic, law-based state; the human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value; human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State which is answerable to the individual for its activity; affirmation and ensuring of human rights and freedoms is the main duty of the State (Articles 1, 3.1, 3.2 of the Constitution). 

The principle of the rule of law is recognised and effective in Ukraine (Article 8.1 of the Fundamental Law). 
One of the elements of the rule of law is the principle of legal certainty which states that restriction of the fundamental human and citizens rights and implementation of these restrictions are acceptable only on condition of ensuring predictability of application of the legal norms established by these restrictions. In other words, restriction of any right should be based on the criteria which provide a person the possibility to distinguish lawful behaviour from unlawful behavior, and to foresee legal consequences of his/her behavior. 
Pursuant to Article 29 of the Constitution every person has the right to freedom and personal inviolability (Article 29.1), no one shall be arrested or held in custody other than pursuant to a substantiated court decision and only on the grounds and in accordance with the procedure established by law (Article 29.2), in the event of an urgent necessity to prevent or stop a crime, bodies authorised by law may hold a person in custody as a temporary preventive measure, the reasonable grounds for which shall be verified by a court within seventy-two hours (Article 29.3). 
The provisions of Article 29 of the Constitution define detention, arrest and holding in custody as enforcement measures which restrict the right to freedom and personal inviolability of a person and can be applied only on the grounds and in accordance with the procedure established by law. 
The Constitutional Court deems that the word combination “only on the grounds and in accordance with the procedure established by law” envisages the obligation of the state bodies and their officials to ensure observance of norms of both material and procedural law during arrest. 
The above-mentioned means that a detained person has a right for the competent court to check not only observance of norms of procedural law by the state bodies and their officials which were the grounds for arrest, but arguments for suspicion which were the grounds for arrest, lawfulness of the object-matter of its enforcement and whether it was necessary and justified under particular circumstances. 

Arrest shall not be recognised as well-founded in any case if deeds, which are incriminated to a detainee, could not be qualified or were not considered by law as violation of law at the time of their execution.      

The disputed provision of the Law provide police with a right to arrest people who are suspected of vagrancy and to detain them in specially designated premises – for the period up to 30 days under the court decision. 

This norm means that the objective of such an arrest is to ascertain involvement of a person in vagrancy, i.e. committing of crime or other violation of law. This right was conditioned on criminal responsibility for such deeds envisaged by Article 214 of the Criminal Code in its wording as of 1960. However, components of crime defined by this article were decriminalised by the Law “On Introducing Amendments and Supplements to the Criminal Code of Ukraine, Criminal Procedural Code of the Ukrainian SSR and the Code of the Ukrainian SSR on Administrative Offences” No. 2547-XII dated July 7, 1992.    
According to Article 92.1.22 of the Constitution the principles of civil legal liability acts that are crimes, administrative or disciplinary offences, and liability for them shall be determined exclusively by the laws of Ukraine. 

The Criminal Code envisages that criminality of acts, as well as their punishment and other criminal legal consequences are determined exclusively by this code (Article 3.3). However, the system analysis of the norms of this code testifies that vagrancy is not indicated in it as an action injurious to the public and responsibility for its perpetration is not provided.  

Neither the Code of Administrative Offences nor other laws provide the definition of vagrancy as a violation of law either.   
The disputed provision of the Law establishes only the grounds for arrest. The Law does not envisage the content, signs of vagrancy and the procedure which is accessible enough, clearly-worded and provided in its enforcement, i.e. the procedure which would enable to prevent the risk of willful arrest of any person on suspicion of vagrancy while this does not conform to the principle of legal certainty.     
The system analysis of the norms of the Criminal Procedural Code, specifically Articles 106, 115, 149, 1652, and the Code of Administrative Offences (Articles 260, 261, 262 etc.) taking into consideration that vagrancy is not determined by laws as a crime or administrative offence gives grounds to conclude that these norms do not envisage the procedure and the order of consideration by courts of issues concerning arrest of a person on suspicion of vagrancy.   

With regard to the above-mentioned, the Constitutional Court considers the that provisions of paragraph 8 of Article 11.1.5 of the Law do not conform to Articles 8.1, 29.1, 29.2, 29.3, 55.2, 58.2 of the Fundamental Law. 
Pursuant to the Constitution everyone who is legally present on the territory of Ukraine is guaranteed freedom of movement, free choice of place of residence, and the right to freely leave the territory of Ukraine, with the exception of restrictions established by law (Article 33.1).

Provisions of the Constitution of Ukraine and international legal acts found their further development and specification in the Law “On Freedom of Movement and Free Choice of Place of Residence in Ukraine” No. 1382-VI dated December 11, 2003 (hereinafter referred to as “the Law No. 1382”). In particular, Article 2 of the Law No. 1382 envisages guarantee of freedom of movement and free choice of place of residence, and Articles 12, 13 define people whose freedom of movement and free choice of place of residence are limited. 
The above-mentioned articles of the Law No. 1382 do not envisage restriction of the right to freedom of movement and free choice of place of residence of a person on suspicion of vagrancy.

Proceeding from foregoing the Constitutional Court deems that provisions of paragraph 8 of Article 11.1.5 of the Law do not conform to Article 33.1 of the Constitution. 

Examining the issue raised in the constitutional petition the Constitutional Court identified  - on the mentioned  grounds  - non-conformity of the provisions of Article 11.1.11 of the Law on the right of police to take photographs, to conduct sound recording, filming and video recording, fingerprint identification of people who are arrested on suspicion of vagrancy to the Constitution which is the reason for considering it unconstitutional according to Article 61.3 of the Law of Ukraine “On the Constitutional Court of Ukraine”.   
Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the provisions of Article 11.1 of the Law “On Militia” No. 565-XII dated December 20, 1990 as amended, in particular: 

· paragraph 8 of Article 11.1.5 according to which militia has a right to arrest people who are suspected of vagrancy and to detain them in specially designated premises – for the period up to 30 days under the court decision; 

· Article 11.1.11 in part of the right of militia to take photographs, to conduct sound recording, filming and video recording, fingerprint identification of people who are arrested on suspicion of vagrancy. 

2.  The provisions of paragraph 8 of Article 11.1.5 and Article 11.1.11 of the Law “On Militia” recognised as unconstitutional lose their legal effect from the day the Constitutional Court adopts this Decision.   
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