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Conclusions:

The provisions of article 12.2 of the Law of Ukraine «On local state administration» under which the heads of the local state administrations, their deputies, managers of departments, divisions, other structural units of the local state administration may not "have other representative mandates", fail to comply with the Constitution of Ukraine.

Brief description:

The Law of Ukraine "On local state administrations" (hereinafter — "the Law"), Article 12.2 has established, in particular, that heads of the local state administrations, their deputies, managers of departments, divisions, other structural units of the local state administration may not be the people's deputies of Ukraine or hold the representative mandate. The provisions contained in Article 12.2 of the Law do not restrict stipulated in Article 38.1 of the Constitution of Ukraine right of the citizens to be elected to a public authority and/or a local self-management authority. The rights of the citizens "to be elected to a public authority and/or a local self-management authority" (passive electoral right) may not be interpreted literally, as it contradicts the responsibility of the voters to vote "for" and elect specific citizens. This, in essence is the right to run for elections, in particular, the deputy of local radas, at meeting the necessary criteria. No prohibition to run for is contained in Article 12 of the Law. The right to be elected is not identical to the right to have appropriate representative mandate acquired by the citizens, elected by results of the voting at the elections: specifically such person has the right to receive a mandate or to refuse therefrom.

The Constitutional Court of Ukraine believes that the provisions contained in Article 12.2 of the Law of Ukraine "On local state administrations", as per which the official persons of local state administrations may not be the people's deputy Ukraine or hold other representative mandate, contains the demand of incompatibility. Stipulated in the Constitution of Ukraine demand of incompatibility is first and foremost related with the institution of the representative mandate. Article 78.2 of the Constitution of Ukraine stated that the people's deputy of Ukraine may not hold other representative mandates or act as a civil servant. No other representative mandate may be given to the President of Ukraine (Article 103.4 of the Constitution of Ukraine). Professional judges may not have representative mandates (Article 127.2 of the Constitution of Ukraine). In conformity with the Decision of the Constitutional Court of Ukraine dated May 13, 1998  #6-рп/98 the deputies of local radas may be  heads of local state administrations, deputies thereof, managers of structural units thereof, and prosecutor.

The managers of central and local executive authorities may not have the right to combine their service activities with other jobs, except for teaching, scientific and creative activities during the non-working hours, be a member of the managing authorities or supervisory boards of the companies which have an object of gaining profits (Article 120.1 of the Constitution of Ukraine). No incompatibility, related with the representative mandate, in particular, the deputy mandate of local radas, is dealt with. The citizens holding the head offices of the local state administrations, their deputies, managers of departments, divisions, other structural units of the local state administrations, are subject to other limitations establishes by the law in the cases stipulated in the Constitution of Ukraine. So, according to Article 42.2 of the Constitution of Ukraine, the law restricts the business activities of the deputies, official and service persons of the public authorities and local self-government authorities. But the Constitution of Ukraine stipulates no possibility of lawful limitation of the rights of these persons to be elected and hold representative mandates of the deputy in local radas.
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