Summary to the Opinion of the Constitutional Court of Ukraine
No. 1-v/2016 dated January 20, 2016 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing opinion on compliance of the draft law on introducing amendments to the Constitution of Ukraine (on justice) with the provisions of Articles 157 and 158 of the Constitution

Pursuant to the Resolution "On including the draft law on introducing amendments to the Constitution of Ukraine (on justice) to the agenda of the third session of the Verkhovna Rada of Ukraine of the eighth convocation and its submitting to the Constitutional Court of Ukraine" dated December 22, 2015 № 895-VIII, the Verkhovna Rada of Ukraine seized the Constitutional Court of Ukraine with an appeal to provide an opinion regarding the conformity of the draft law on introducing amendments to the Constitution (on justice) registration no.3524 (hereinafter referred to as “the Draft law”) to the provisions of Articles 157 and 158 of the Constitution.
Pursuant to Article 85.1.1 of the Fundamental Law, the authority of the Verkhovna Rada of Ukraine includes introducing amendments to the Constitution of Ukraine within the limits and by the procedure envisaged by Chapter XIII of this Constitution.
Under Article 159 of the Fundamental Law, the draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the draft law with the requirements of Articles 157 and 158 of this Constitution.

Under Article 158 of the Fundamental Law, the draft law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year from the day of the adoption of the decision on this draft law (Article 158.1); within the term of its authority, the Verkhovna Rada of Ukraine shall not amend twice the same provisions of the Constitution (Article 158.2).

The Verkhovna Rada of the eighth convocation has not considered the Draft law during the year and has not amended the indicated provisions of the Constitution during its term of office.
Thus, the Draft law conforms to the requirements of Article 158 of the Constitution.

Under Article 157.2 of the Fundamental Law, the Constitution shall not be amended in conditions of martial law or a state of emergency.
The Constitutional Court of Ukraine notes that at the moment of providing this opinion, the decision on the introduction of martial law or state of emergency in Ukraine or in its particular areas according to the procedure defined by the Constitution has not been taken, therefore there are no legal grounds that make it impossible to amend the Constitution. The Constitutional Court of Ukraine assumes that the draft law conforms to the requirements of Article 157.2 of the Constitution.

According to Article 157.1 of the Fundamental Law, the Constitution can not be amended if the amendments envisage the abolition or restriction of human and citizens' rights and freedoms, or if they are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine. While examining whether the Draft law contains provisions that foresee the abolition or restriction of human and citizens' rights and freedoms, the Constitutional Court of Ukraine assesses each of its provisions.
The proposed wording of Article 124.3 of the Constitution suggested in the Draft law stipulates that the jurisdiction of the courts shall cover any legal dispute and any criminal charge and also other cases in matters prescribed by the law. The Constitutional Court assumes that the jurisdiction of categories of cases to the courts, specified in the wording proposed by the Draft law of the first sentence of Article 124.3 of the Fundamental Law, corresponds to the other norms on judicial protection of human and citizens' rights and freedoms, in particular to Articles 55.1, 55.2, 62.1 of the Constitution. The definition, provided in the draft law, in the law of other cases of jurisdiction of cases to courts is aimed at improving the efficiency of the implementation and protection of human and citizens' rights and freedoms.

The wording of Article 124.4 of the Constitution proposed in the Draft law, provides for that mandatory pre-trial dispute resolution procedures may be provided for in the law. Analysing the proposed wording of this article in the Draft law, the Constitutional Court of Ukraine proceeds from the fact that the consolidation of the provision on possible definition in the law of mandatory pre-trial dispute resolution procedure in the Constitution is an additional legal remedy for an individual which does not eliminate the possibility of further appeal to the court.
The Draft law proposes to provide in Article 124 of the Constitution that the people shall directly participate in the administration of justice through jurors. The Constitutional Court of Ukraine assumes the proposed wording of Article 124 of the Constitution contained in the Draft law without the phrase “people's assessors and” to be substantiated given the fact that the wording of this article proposed in the Draft law retains the institute of the jury as a form of direct participation of the people in the administration of justice.
Article 124.6 of the Constitution proposed by the Draft law provides for the possibility to recognise the jurisdiction of the International Criminal Court as provided for by the Rome Statute of the International Criminal Court. The Constitutional Court of Ukraine assumes that the proposed amendment allows the recognition of the jurisdiction of the International Criminal Court on the conditions stipulated by the Statute.

The proposed wording of Article 124 of the Fundamental Law does not provide for the provisions, according to which the judicial proceedings are exercised by the Constitutional Court of Ukraine and courts of general jurisdiction. These provisions are contained in Article 124.3 of the Constitution. The Constitutional Court of Ukraine notes, that the draft law proposes to put the norms, that define the principles of the activity of the courts of general jurisdiction and the Constitutional Court, in the articles that are contained in different chapters of the Constitution – Chapter VIII "Justice" and Chapter XII "Constitutional Court of Ukraine" respectively.
The proposed wording of Article 124 of the Fundamental Law does not also provide for the provisions enshrined in Article 124.5 of the Constitution, according to which judicial decisions are adopted by the courts in the name of Ukraine and are mandatory for execution throughout the entire territory of Ukraine. The Constitutional Court of Ukraine notes that the proposed wording of Article 124 of the Constitution, which does not contain Article 124.5, is accounted for the proposed supplement of the Fundamental Law by Article 1291, which contains similar provisions. Given the above, the Constitutional Court of Ukraine finds that the proposed wording of Article 124 of the Fundamental Law does not provide for the abolition or restriction of human and citizens' rights and freedoms.

Under Article 125.1 of the Constitution the system of courts of general jurisdiction is formed in accordance with the territorial principle and the principle of specialisation. The Constitutional Court of Ukraine assumes that the proposed word "Judiciary" used instead of the phrase "courts of general jurisdiction" does not affect the content and scope of the human and citizens' rights and freedoms, and the proposed specification, that the judicial system in Ukraine is determined by law, is consistent with Article 92.1.14 of the Constitution.
The proposed wording of Article 125.2 of the Constitution provides for the introduction of a new procedure of establishment, reorganisation and elimination of courts, according to which the court shall be established, reorganised and dissolved by the law, the draft of which is submitted by the President of Ukraine to the Verkhovna Rada of Ukraine after consultation with the High Council of Justice. The Constitutional Court of Ukraine notes that in the proposed wording of Article 125.2 of the Constitution the role of the President in the establishment, reorganisation and elimination of the courts implies his implementation of the right to legislative initiative by introducing to the Verkhovna Rada of an appropriate draft law after consultation with the High Council of Justice.
According to Article 125.2 of the Constitution the Supreme Court is highest judicial body in the system of courts of general jurisdiction. The draft law provided for that Supreme Court shall be the highest court in the system of judiciary. In addition, the draft law proposes to use the word "court" instead of the words "judicial body" in Article 125 of the Constitution, the words "the system of judiciary in Ukraine" instead of the words "the system of courts of general jurisdiction" and the title "Supreme Court of Ukraine" to apply without the word "Ukraine".
According to Article 125.3 of the Constitution the respective high courts shall be the highest judicial bodies of specialised courts. The Draft law proposes to provide that the higher specialised courts may function in accordance with the law. The proposed wording of Article 125.3 provides for the possibility of establishment of the higher specialised courts in accordance with the law that will provide an opportunity for the legislator, by setting the system of judiciary, to independently determine the necessity or expediency of establishment of the higher specialised courts as separate courts in the system of judiciary.
The proposed wording of Article 125 of the Constitution provides for the norm according to which the administrative courts shall function in order to protect the rights, freedoms and interests of a person in public legal relations. The Constitutional Court of Ukraine assumes that the specified provision is provided for as a legal guarantee of the protection of the rights, freedoms and interests of a person from violations on the part of public authorities, their officials and officers.
According to Article 125.4 of the Constitution the courts of appeal and local courts operate in accordance with the law. The proposed wording of Article 125.4 does not contain the specified provision which is accounted by a new wording of other constitutional provisions under which it is the competence of the Verkhovna Rada to determine which courts operate in the judicial system (Articles 92.1.14, 125.1, 125.2, 125.4 and 129.2.8 of the Constitution in the proposed wording). In view of the above, the Constitutional Court of Ukraine assumes that the proposed wording of Article 125 of the Fundamental Law does not provide for the abolition or restriction of human and citizens' rights and freedoms.
According to Article 126.3 of the Constitution a judge shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine, until a guilty verdict is rendered by a court. The proposed wording provides for the competence of the High Council of Justice to give consent on detention of a judge or keeping in custody or arrested until a guilty verdict is rendered by a court, except for detention of a judge detained in flagrante delicto or immediately after it. The amendments to Article 126.3 of the Constitution were the subject matter of proceedings of the Constitutional Court of Ukraine. Analysing the compliance of the draft law on amendments to the Constitution regarding the immunity of People's Deputies of Ukraine and judges with Articles 157 and 158 of the Constitution, the Constitutional Court of Ukraine stated that the consent to the temporary restriction of freedom and the right to free movement of judges does not provide for the abolition or restriction of human and citizens' rights and freedoms.
The Draft law proposes to consolidate in the Fundamental Law the provision which makes it impossible to bring a judge to liability for decisions rendered by him or her, except the cases of committing a crime or a disciplinary offence. The Constitutional Court of Ukraine assumes that the proposed wording of Article 126 of the Constitution enshrines impossibility of bringing a judge to liability for decisions rendered by him or her does not provide for the abolition or restriction of human and citizens' rights and freedoms.
The Draft law proposes to consolidate in the Fundamental Law the perpetuity of a person in the office of a judge. The term of office of a judge of the Constitutional Court of Ukraine is a subject of regulation of the proposed wording of Article 148.6 of the Fundamental Law.
The Draft law proposes to consolidate in the Constitution an exhaustive list of grounds for dismissal of a judge from the office and for the termination of his or her powers. The Constitutional Court of Ukraine assumes that the proposed grounds for dismissal of judges from the office are consistent with items 50, 52 of the annex to the Recommendation, according to which the appointment to the office on a permanent basis should be suspended only in cases of significant violations of disciplinary or criminal provisions established by law, or if the judge can no longer carry out his / her duties; early resignation of a judge should be possible only at the request of the judge or in connection with state of health; a judge can not get a new appointment or be transferred to another judicial office without his / her consent, except cases when the disciplinary sanctions are applied against him or her or reformation of the organisation of the system of judiciary  is implemented. In view of the above, the Constitutional Court of Ukraine finds that the proposed wording of Article 126 of the Constitution does not provide for the abolition or restriction of human and citizens' rights and freedoms.
Article 127.1 of the Constitution establishes that justice is administered by professional judges and, in cases determined by law, people's assessors and jurors. The proposed wording of Article 127.1 provides for that justice shall be administered by jurors as prescribed by law. The proposed wording of Article 127.1 is consistent with the proposed wording of Article 124.5 of the Fundamental Law, which provides for that people shall directly participate in the administration of justice through jurors.
The proposed amendments to Articles 127.2-127.4 of the Constitution concern the requirements for judges.
The Draft law provides for the increase in the age limit for candidates to the office of a judge to thirty years and setting the upper age limit when a person can be appointed to the office of a judge – sixty-five years.

The Draft law proposes the amendments concerning the requirements to work experience necessary for the appointment of a person to the office of a judge, provides for the abolition of the requirement of residence in Ukraine for no less than ten years, which prevented the appointment of citizens of Ukraine, who had worked outside Ukraine for a long time and establishing such requirements as competence and virtue. The Draft law wording of Articles 127.3, 127.4 of the Constitution provides for the possibility to establish additional/other requirements for appointment to the office of a judge.


Article 127 of the Constitution in the proposed wording does not contain Articles 127.5, 127.6 of the Constitution, which stipulate that the additional requirements for certain categories of judges in terms of experience, age and their professional level shall be prescribed by law; Protection of judges’ professional interests shall be exercised according to the procedure prescribed by law. Absence of these provisions is stipulated by the proposed amendments to other constitutional provisions concerning the requirements for a person who may be appointed to the office of a judge (Articles 127.3, 127.4 of the Constitution in the wording proposed by the draft law) and supplement of the Constitution by Article 1301 that provides the protection of professional interests of judges. According to the Constitutional Court, the proposed wording of Article 127 of the Constitution does not provide for the abolition or restriction of human and citizen’s rights and freedoms.


According to Article 85.1.27 of the Constitution the competence of the Verkhovna Rada of Ukraine shall include the election of judges for unlimited term. The proposed wording provides that the subject authorised to appoint judges is the President who may realise his powers exclusively upon the submission of the High Council of Justice and in the manner prescribed by law. The Venice Commission also mentioned the necessity to exclude the Verkhovna Rada from the process of election of judges and the admissibility of participation of the Head of State in this process.


The proposed wording of Article 128 of the Fundamental Law contains provisions on establishing a competitive selection process that precedes the appointment of judges. The Constitutional Court assumes that the proposed wording of Article 128 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.


According to Article 129.1 of the Constitution judges shall be independent and are subject only to the law while administering justice. The proposed amendments consolidate the principle according to which while administering justice, a judge shall be independent and governed by the rule of law. The Constitutional Court assumes that these amendments correspond to Article 8.1 of the Fundamental Law, according to which in Ukraine the principle of the rule of law is recognised and effective, and promote strengthening Ukraine as a legal state in which the judiciary should be implemented on the basis of justice and real protection of human rights and freedoms.


The proposed amendments to Article 129 of the Constitution do not provide the legality in the list of basic principles of justice defined in Article 129.3 of the Constitution that conforms to the amendments to Article 129.1. Supplement of this list with the principle "reasonable terms for examination of the case by the court" is aimed at ensuring the guarantee of the protection by the court of the violated rights of the individual in the optimal terms and corresponds to the requirements of Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950.

The proposed wording of Article 129.2.8 of the Constitution enshrines the guarantees of the right to appeal examination of a case and envisages that cases of challenge in cassation of court decisions are prescribed by law. The Constitutional Court proceeds from the fact that a person must be guaranteed the right for review of a case by a court of appeal. After the appeal hearing of the case the parties thereto may be granted a right to appeal against court decisions of the first and appellate instances to the court of cassation instance in cases determined by law that will facilitate the implementation of the principle of the rule of law.


The Draft law also provides the introduction of other, mostly editorial amendments to Article 129 of the Constitution that do not affect the content and scope of human and citizen’s rights and freedoms. Thus, the Constitutional Court assumes that the proposed wording of Article 129 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.


Amendments proposed by the Draft law to Article 130.1 of the Constitution provide that while determining the State budget expenditures for the maintenance of courts the proposals of the High Council of Justice shall be taken into account. The proposed wording of Article 130 of the Fundamental Law also contains a provision by which the remuneration of judges shall be defined by the law on judiciary. In addition, the proposed amendments to Article 130 of the Constitution do not provide for Article 130.2 of the Constitution, according to which judicial self-government shall operate to regulate internal organisational activity of courts which is stipulated by the supplement of the Constitution with Article 1301, which covers by its content Article 130.2. In this view the proposed wording of Article 130 of the Fundamental Law does not provide the abolition or restriction of human and citizen’s rights and freedoms.


The wording of Article 131 of the Constitution proposes to introduce the functioning of the High Council of Justice, determines its powers, composition, entities authorised to elect (appoint) members of the High Council of Justice, the term of office of the elected (appointed) members of the High Council of Justice, the conditions of competence of this body and fundamental requirements for the members of the High Council of Justice, it also provides the establishment in the system of justice of the bodies and institutions the activities of which should be aimed at the implementation by the High Council of Justice of its constitutional authorities and ensuring proper functioning of courts. The Constitutional Court assumes that the proposed wording of Article 131 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.

Article 147 of the Fundamental Law in the wording proposed by the draft law defines the main powers of the Constitutional Court and the principles on which its activity is based. The Constitutional Court assumes that the proposed wording of Article 147 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.

The proposed wording of Article 148 of the Constitution provides the introduction of selection of candidates for the office of judge of the Constitutional Court on a competitive basis under the procedure prescribed by the law, change of the qualification requirements in terms of experience, and supplements a list of requirements to the candidate for the office of judge of the Constitutional Court with a requirement of high moral qualities and a status of a lawyer with the recognised level of competence. The proposed wording of Article 148 of the Constitution of Ukraine defines that a judge of the Constitutional Court of Ukraine shall step in his or her office as of the date of taking the oath at the special plenary sitting of the Court. The Constitutional Court assumes that the proposed wording of Article 148 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.

The proposed wording of Article 149 of the Constitution specified guarantees of inviolability and independence of judges of the Constitutional Court. The provisions related to dismissal from office / termination of powers of judges of the Constitutional Court and the requirements of incompatibility are set out in Article 148.5 of the Fundamental Law in the proposed wording, and in Article 1491, which is proposed to add to the Constitution. In addition, the draft law proposes to consolidate in the Constitution the provision, according to which a judge of the Constitutional Court of Ukraine shall not be legally liable for voting on decisions or opinions of the Constitutional Court, except the cases of committing a crime or a disciplinary offence. Consequently, there are no evidences that the proposed wording of Article 149 of the Constitution provides the abolition or restriction of human and citizen’s rights and freedoms.


The amendments to Article 151.1 of the Fundamental Law of Ukraine proposed by the draft law provide that the Constitutional Court of Ukraine shall provide opinions on compliance with the Constitution of Ukraine of international treaties of Ukraine that are in effect, or the international treaties submitted to the Verkhovna Rada of Ukraine for granting agreement on their binding nature upon submission of not only the President of Ukraine or the Cabinet of Ministers of Ukraine but not less than forty-five People’s Deputies of Ukraine. Moreover, Article 151 of the Constitution in the proposed wording contains a new provision according to which the Constitutional Court of Ukraine on submission of the President of Ukraine or not less than forty-five People’s Deputies of Ukraine shall provide opinions on compliance with the Constitution of Ukraine (constitutionality) of questions that are proposed to be put for the all-Ukrainian referendum on people’s initiative.


The Constitutional Court assumes that the proposed wording of Article 151 of the Fundamental Law does not provide the abolition or restriction of human and citizen’s rights and freedoms. Unlike Article 153 of the Constitution, the proposed wording of this article envisages that the organisation and operation of the Constitutional Court of Ukraine, status of judges of the Court, grounds to apply to the Court and application procedure, and the procedure of enforcement of decisions of the Court shall be defined by the Constitution of Ukraine and by law.


The Constitutional Court assumes that the proposed wording of Article 153 of the Constitution of Ukraine does not provide the abolition or restriction of human and citizen’s rights and freedoms. The proposed provision provides the establishment of common rules for the adoption, implementation and enforcement of the decision of the court.

The Constitutional Court notes that paragraph one Article 1291 reproduces the content of Article 124.5 of the Constitution, according to which decisions shall be rendered by courts in the name of Ukraine and shall be legally binding for enforcement within the entire territory of Ukraine. The Constitutional Court assumes that these amendments to the Constitution are aimed at achieving legal certainty in the issues of enforcement of the decision of the court that is an inalienable element of the rule of law, and do not foresee the abolition or restriction of human and citizen’s rights and freedoms.


The proposed wording of Article 1301 suggested to supplement the Constitution combines the two provisions by which the tasks of self-government of judges are to protect the professional interests of judges (Article 127.6 of the Constitution) and manage issues of internal activity of courts (Article 130.2 of the Constitution), which are not contained in the wordings of Articles 127 and 130 of the Constitution proposed by the draft law. Thus, Article 1301, by which it is proposed to supplement the Constitution, does not provide the abolition or restriction of human and citizen’s rights and freedoms.

The Draft law proposes to establish an exhaustive list of powers of the prosecutor's office, procedure of appointment of the Prosecutor General, his term of office and the procedure for his early dismissal. According to Article 123 of the Constitution of Ukraine organisation and operation of the public prosecution bodies of Ukraine shall be defined by law. Similar provision is contained in Article 1311, which is proposed to be supplemented to the Fundamental Law. The Constitutional Court assumes that Article 1311, proposed to be supplemented to the Constitution, does not provide for the abolition or restriction of human and citizen’s rights and freedoms.


Article 1312, proposed to be supplemented to the Constitution, defines that in Ukraine, the bar is functioning to provide professional legal assistance, and paragraph two Article 1312 provides the guarantee of independence of the Bar. Paragraph four of this Article indicates that only an advocate shall present a person before the court, and defend a person against prosecution, that is consistent with the proposed amendment to Article 59.1 of the Fundamental Law concerning the right of everybody to professional legal assistance. The Constitutional Court assumes that the lawyer has the necessary professional skills and the ability to ensure the realisation of the right to protection from criminal prosecution and the representation of his interests in court. At the same time, each person is free to choose the defender of his rights among advocates.


According to paragraph five Article 1312 proposed to be supplemented to the Constitution, exceptions to representation in court in labour disputes, disputes on the protection of social rights, elections and referendums, in insignificant disputes, and also representation in the court of minors, adolescents, legally incapable or partially legally incapable shall be defined by the law. The Constitutional Court assumes that the establishment on the legislative level of exceptions concerning the  representation in a court by persons other than a lawyer may be conditioned by the peculiarities of certain category of cases, legal relations or status of a person, rights, freedoms or interests that are to be protected. The relevant regulation on representation in the court of such a person should contribute to the effective protection of the rights, freedoms and interests of individuals and legal entities. In this regard, the Constitutional Court considers that the proposed amendments to Article 1312 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.


The proposed provision by its content is similar to Article 130.1 of the Constitution in the wording proposed by the draft law, which regulates the financial support of the courts that belong to the judicial system of Ukraine and sets the remuneration of a judge, and does not foresee the abolition or restriction of human and citizen’s rights and freedoms.

The proposed grounds for dismissal of a judge of the Constitutional Court from the office and grounds for termination of his powers are consistent with the grounds for dismissal and the reasons for termination of powers of judges of a court which belong to the judicial system of Ukraine (Article 126 of the Constitution in the proposed wording). Features of constitutional regulation in the part of termination of powers of a judge of the Constitutional Court consist in maintaining such a ground for termination of his powers as the termination of the term of office of a judge of the Constitutional Court (as this term is limited to nine years) and an increase in the age limit for the office of judge of the Constitutional Court to 70 years. The draft law also provides fro the right of the Constitutional Court to decide independently on dismissal of a judge of the Constitutional Court from the office in the manner prescribed by law. The proposed provision is aimed at strengthening the guarantees of independence of judges of the Constitutional Court from the entities authorised to appoint them to the office. The Constitutional Court assumes that these amendments do not foresee the abolition or restriction of human and citizen’s rights and freedoms.


Article 1511, proposed to be supplemented to the Constitution, provides that the individual has right to appeal to the Constitutional Court with the constitutional complaint after exhaustion of the domestic remedies. The introduction of the institute of the constitutional complaint is the improvement of the mechanism of individual access of a person to constitutional justice. Considering the above, the Constitutional Court assumes that supplementing the Constitution with the proposed wording of Article 1511 does not provide the abolition or restriction of human and citizen’s rights and freedoms.


Article 1512, proposed by the Draft law equally envisages that decisions and opinions of the Constitutional Court are mandatory, final and are not subject to appeal, that is consistent with the principle of binding nature of decisions and opinions adopted by the Constitutional Court, which is defined in Article 147 of the Fundamental Law in the wording proposed by the Draft law. In light of the above, the Constitutional Court assumes that Article 1512 proposed to be supplemented to the Constitution does not provide for the abolition or restriction of human and citizen’s rights and freedoms.

The draft law proposes to replace in Article 29.4 of the Constitution the word "legal" to "jurisprudential". According to the Constitutional Court, such amendment does not provide the abolition or restriction of human and citizen’s rights and freedoms.

The Draft law proposes the following amendments to Article 55 of the Constitution:

a) to supplement by a new paragraph after paragraph three as follows:

"Everyone has the right to appeal with the constitutional complaint to the Constitutional Court on the grounds established by this Constitution and in the manner prescribed by law".

With regard to this, paragraphs four and five shall be considered as paragraphs five and six respectively;

b) to replace the word "legal" by the word "juridical" in paragraph five.
These amendments are consistent with the proposed supplement of the Constitution by Article 1511, which provides vesting of the Constitutional Court with the power to decide on compliance with the Constitution of Ukraine (constitutionality) of a law on Ukraine upon constitutional complaint of a person alleging that the law of Ukraine applied in a final court decision in his or her case contravenes the Constitution of Ukraine, and outlining Article 153 of the Fundamental Law in the wording according to which the grounds and procedure for appeal to the Constitutional Court shall be defined by the Constitution and by law. Thus, the proposed amendments to Article 55 of the Constitution do not foresee the abolition or restriction of human and citizen’s rights and freedoms.

Article 59.2 of the Constitution provides that to ensure the right to defense against prosecution and to provide for legal assistance in deciding cases in courts and other state bodies in Ukraine there shall operate the bar. The Constitutional Court notes that the Draft law provides to supplement the Fundamental Law by Article 1312, which regulates the lawyer’s representation of a person in the court. Thus, the proposed amendments to Article 59 of the Constitution does not foresee the abolition or restriction of human and citizen’s rights and freedoms.


According to Article 85.1.25 of the Constitution the competence of the Verkhovna Rada of Ukraine shall include: granting consent for appointment and dismissal by the President of Ukraine of the Prosecutor General of Ukraine; declaring non-confidence to the Prosecutor General of Ukraine leading to his or her resignation from the office. The Draft law proposes to exclude from the list of powers of the Verkhovna Rada the power to express non-confidence to the Prosecutor General, which results in his or her resignation. This conforms with the content of paragraph five Article 1311, which is proposed to be supplemented to the Constitution and under which the Prosecutor General shall be early dismissed from his or her office exclusively in cases and on grounds prescribed by law.


According to Article 85.1.26 of the Fundamental Law the competence of the Verkhovna Rada of Ukraine shall include: appointment and dismissal of one-third of the composition of the Constitutional Court of Ukraine. The draft law proposes to exclude from the list of powers of the Verkhovna Rada to dismiss one-third of the composition of the Constitutional Court of Ukraine, which is consistent with the proposed Article 1491, which grants the Constitutional Court the authority to dismiss judges of the Constitutional Court.


According to Article 85.1.27 of the Constitution the competence of the Verkhovna Rada of Ukraine shall include: election of judges for unlimited term. The proposed wording of Article 85.4 of the Constitution does not provide the participation of Parliament in the procedure of appointment of judges of the courts which form a part of the judicial system. The Constitutional Court assumes that these amendments do not foresee the abolition or restriction of human and citizen’s rights and freedoms.


The Draft law proposes to stipulate, in particular, that the order of enforcement of decisions of the court shall be determined by laws of Ukraine exclusively. This is conditioned by other constitutional amendments such as supplement of the Fundamental Law of Ukraine by Article 1291, the second paragraph of which specifies that the State ensures enforcement of the decision of the court in the manner established by law.

The proposed wording of Article 92.1.14 of the Constitution provides the replacement of the phrase "the bodies of inquiry and investigation" by "bodies of pre-trial investigation" and replacement of the word "fundamentals" by the word "principles" concerning the organisation and activity of the Bar, which is consistent with Article  1312 proposed to be supplemented to the Constitution. The Constitutional Court assumes that the proposed wording of Article 92.1.14 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.



According to Article 106.1 of the Fundamental Law the President of Ukraine appoints and dismisses the Prosecutor General of Ukraine with the consent of the Verkhovna Rada of Ukraine (Article 106.1.11), appoints and dismisses one-third of the composition to the Constitutional Court of Ukraine (Article 106.1.22). The comparative analysis of Article 106.1.11 of the Constitution and the wording proposed by the Draft law regarding the appointment and dismissal of the Prosecutor General indicates that amendments to this item correspond to the amendments which are proposed to be introduced to Article 85.1.25 of the Constitution. The proposed amendments to Article 106.1.22 of the Fundamental Law regarding the exclusion of the power of the President to dismiss one-third of the composition to the Constitutional Court of Ukraine conform to the proposed Article 1491, which grant the Constitutional Court the authority to dismiss judges of the Constitutional Court.


According to Article 106.1.23 of the Constitution the President of Ukraine establishes courts by the procedure determined by law. The proposed exclusion of this provision is conditioned by the new wording of Article 125 of the Constitution, by which the court shall be established and dissolved by law, the draft of which shall be introduced to the Verkhovna Rada of Ukraine by the President of Ukraine after consultation with the High Council of Justice.


According to Article 106.4 of the Constitution acts of the President of Ukraine issued under his or her authority as envisaged in subparagraphs 5, 18, 21, 23 of this Article, shall be countersigned by the Prime Minister of Ukraine and the minister responsible for the act and its execution. According to Article 106.1.23 of the Constitution the President of Ukraine establishes courts by the procedure determined by law. The Draft law does not provide such presidential powers, thus eliminating the need for countersigning of the acts of the Head of the State by the signatures of Prime Minister and the minister responsible for the act and its execution. The proposed amendments to Article 106 of the Constitution do not foresee the abolition or restriction of human and citizen’s rights and freedoms.


In Article 108.2.2 of the Constitution the draft law proposes to replace the word "inability" to "incapability". The Constitutional Court assumes that the proposed amendment of Article 108.2.2 of the Constitution does not provide the abolition or restriction of human and citizen’s rights and freedoms.

The proposed amendments to Article 110 of the Constitution are similar to those made to Article 108.2.2 (as regards the word "inability") and those related to change of the title of the Supreme Court of Ukraine (in particular, in the new wording of Article 125 of the Constitution regarding exclusion from the title of the word "Ukraine"). The proposed amendments to Article 110 of the Fundamental Law do not foresee the abolition or restriction of human and citizens' rights and freedoms.

The proposed amendment provides for the exclusion of the word "Ukraine" from the title of the highest court in the judicial system of Ukraine – the Supreme Court of Ukraine, which is consistent with Article 125.3 of the Constitution in the wording proposed by the Draft law. This amendment does not foresee the abolition or restriction of human and citizens' rights and freedoms. 

The draft law proposes to exclude Chapter VII "Prosecution Office" of the Constitution. The Constitutional Court of Ukraine proceeds from the fact that the provisions of Chapter VII "Prosecution Office" of the Constitution are covered by the content of Article 1311, by which the draft law proposes to supplement Chapter VIII "Justice" of the Constitution.
According to Article 136.6 of the Fundamental Law justice in the Autonomous Republic of Crimea is administered by the courts that belong to the single system of courts of Ukraine. The proposed wording of Article 136.6 of the Constitution is consistent with Articles 124 and 125 of the Constitution in the proposed wording. In view of the above, the proposed amendments to Article 136 of the Constitution do not foresee the abolition or restriction of human and citizens' rights and freedoms.

The proposed amendments to Article 150 of the Constitution, which defines the powers of the Constitutional Court of Ukraine provide for exclusion of the official interpretation of laws of Ukraine from the powers of the Constitutional Court of Ukraine, which is consistent with the proposed amendments to Article 147.1 of the Constitution. The Draft law also proposes to amend Article 150.1 of the Fundamental Law by item 3 on the implementation by the Constitutional Court of Ukraine of other powers provided by the Constitution. Such powers of the Constitutional Court of Ukraine are enshrined in Articles 151 and 159 of the Constitution.

The proposed wording of the provisions of Article 150.2 of the Constitution reproduce the list of subjects of the right to constitutional petitions on constitutionality of acts specified in Article 150.1.1, contained in Article 150.1.1.6 of the Constitution, and the official interpretation of the Constitution. The proposed amendments to Article 150 of the Fundamental Law do not foresee the abolition or restriction of human and citizens' rights and freedoms.
According to Article 152 of the Constitution, laws and other legal acts, by the decision of the Constitutional Court of Ukraine, are deemed to be unconstitutional, in whole or in part, in the event that they do not conform to the Constitution of Ukraine, or if there was a violation of the procedure established by the Constitution of Ukraine for their review, adoption or their entry into force (Article 152.1); laws and other legal acts, or their separate provisions, declared unconstitutional, lose legal force from the day the Constitutional Court of Ukraine adopts the decision on their unconstitutionality (Article 152.2). The Draft law proposes to grant the Constitutional Court of Ukraine the right in its decision to set the peculiarities of losing the legal effect by the laws, other legal acts, or their particular provisions. In addition, the proposed wording of Articles 152.1, 152.2 of the Constitution suggests to apply the notion “acts” instead of the term "legal acts" contained in Articles 152.1, 152.2. Thus, the proposed amendments to Article 152 of the Constitution do not foresee the abolition or restriction of human and citizens' rights and freedoms.

The Draft law proposes the amendments to Chapter XV "Transitional Provisions" of the Constitution, which is its integral part and is primarily intended to ensure succession in the organisation and functioning of state institutions. The provisions of this chapter suggest to define, in particular, the terms of the exercise of authority by officials, elected or appointed prior to the day of entry into force of the Law "On Amendments to the Constitution (on justice)," the terms of forming state bodies and features of election or appointment of officials, and to envisage the implementation by relevant officials or public authorities of these or other actions that are necessary for the transition of the state to a new constitutional regulation. The Constitutional Court of Ukraine assumes that the proposed amendments to Chapter XV "Transitional Provisions" of the Constitution, do not foresee the abolition or restriction of human and citizens' rights and freedoms.

The provisions of items 1-4 of Chapter II "Final and Transitional Provisions" of the Draft law are an integral part of the draft law since they provide for the establishment of the procedure of taking effect by the Law "On Amendments to the Constitution and (on justice)" and the determination of measures aimed at implementation of the amendments to the Constitution. The Constitutional Court of Ukraine assumes that the provisions of Chapter II "Final and Transitional Provisions" of the Draft law do not foresee the abolition or restriction of human and citizens' rights and freedoms, therefore, do not contradict the requirements of Article 157 of the Constitution.
According to Article 157.1 of the Fundamental Law the Constitution of Ukraine shall not be amended, if the amendments are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine. The Constitutional Court of Ukraine assumes that the amendments proposed in the Draft law are not aimed at liquidation of the independence or violation of the territorial indivisibility of Ukraine.
Thus, the Constitutional Court of Ukraine held to recognise as conforming to the requirements of Articles 157 and 158 of the Constitution the draft law on introducing amendments to the Constitution (on justice) (registration No. 3524).
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