Summary to the Opinion of the Constitutional Court of Ukraine no.1-v/2005 as of September 7, 2005

According to the Article 85.1.1 of the Constitution, the authorities of the Verkhovna Rada of Ukraine comprise “introducing amendments to the Constitution of Ukraine within the limits and by the procedure envisaged by Chapter XIII of this Constitution”. In particular, requirements to such amendments are laid down in articles 157 and 158 of the Constitution. 

Article 158.1 of the Constitution stipulates that a draft law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than in one year from the day of the adoption of the decision on this draft law. Article 158.2 of the Constitution envisages that within the term of its authority, the Verkhovna Rada of Ukraine shall not amend the same provisions of the Constitution twice.

The Verkhovna Rada of Ukraine did not consider the provisions of the draft law on introducing amendments to article 119 of the Constitution; also, the draft law was not the subject of voting for adoption with at least two-thirds of the constitutional composition of the Verkhovna Rada of Ukraine in the part of articles 118, 133, 140, 141, 142 and 143 of the Constitution. 

Provisions of article 85.1.29 of the Constitution remained unchanged, as the Law of Ukraine “On Introducing Amendments to the Constitution of Ukraine” no.2222-IV as of December 8, 2004 replicates the current version of the Constitution. 

Amendments to articles 85, 118, 119, 133, 140, 141, 142 and 143 of the Constitution initiated by the draft law are neither oriented towards the liquidation of the independence nor to the violation of the territorial integrity of Ukraine; and therefore, they comply with requirements of article 157.1 of the Constitution of Ukraine. 

The draft law deals with provisions of article 85.1.29 of the Constitution, which establish the authorities of the Verkhovna Rada of Ukraine in the sphere of the administrative and territorial structure of Ukraine. The Constitutional Court of Ukraine has already considered the said proposals and recognized them as complying with article 157 of the Constitution of Ukraine (Opinion of the Constitutional Court of Ukraine no. 1-v/2003 as of October 30, 2003). 

The proposed wording of article 118 of the Constitution provides for withdrawal of rayon state administrations from the system of executive bodies; procedure for cancellation of decisions of heads of local state administrations, if they conflict with the Constitution and laws of Ukraine, other legislative acts of Ukraine; replication of the current provisions of Articles 118.4, 118.5 of the Constitution (on appointment and responsibilities of heads of local state administrations). Provisions of current articles 118.9, 118.10 of the Constitution shall be transformed into the new wording of article 118.6 of the Constitution. The new wording of article 118 of the Constitution does not cancel or restrict human and citizen’s rights and freedoms. 

However, new wording of article 118.1 of the Constitution, according to which local state administrations shall represent the executive power, is disputable. The term “represent”, in contrast to the term “exercise” as used in the current wording of article 118, fails to comply with functional characteristic of local state administrations as determined by article 119 of the Fundamental Law of Ukraine.

At the same time, the Constitutional Court points out that article 95.1 of the Constitution, which deals with the budgetary system of Ukraine, preserves the notion of the territorial community, which conflicts with definition of the “community” given in the proposed wording of article 133 of the Constitution. 

Proposed amendments to articles 119.4, 119.7, 133, 142.1, 142.2, 143.1 and 143.2 do not cancel or restrict human and citizen’s rights and freedoms.

Proposed amendments to article 140 of the Constitution mainly deal with new definition of a community as an administrative and territorial unit. The Constitutional Court has already considered such provisions and recognized them as complying with requirements of part one article 157 of the Constitution (Opinion of the Constitutional Court of Ukraine no. 1-v/2003 as of October 30, 2003).

The Constitutional Court of Ukraine considers that proposed article 140.1 of the Constitution reading that local self-governance shall be secured by the law, fails to comply with article 7 of the Constitution, which stipulates that local self-governance is recognized and guaranteed in Ukraine. That is, the Constitution in force gives better guaranties than the proposed amendments. 

Article 140.6 of the Constitution in the new wording reads that grounds and procedure of the delegation of authorities of governmental bodies to local self-government bodies shall be established by the law. This provision fails to comply with article 143.3 of the Constitution, which provides for assignment, not delegation of certain powers of executive authorities to bodies of local self-government by law and reads that the State shall finance execution of these powers.

Proposed amendments to article 141 of the Constitution give definition of a community (village, settlement and city) as an administrative and territorial unit and bring term of office of heads of communities in compliance with the term of office of deputies of local councils. The Constitutional Court of Ukraine regards these amendments as providing no cancellation or restriction of human and citizen’s rights and freedoms.

At the same time, the Constitutional Court of Ukraine believes that the law should define mechanisms of operation of rayon state administrations, local self-government bodies until new compositions of local councils and other local self-government bodies are established in accordance with the Law.

Thus, the Constitutional Court of Ukraine recognized the draft law of Ukraine “On Introducing Amendments to the Constitution of Ukraine” (no. 3207-1), which suggests to amend articles 85.1.29, 118, 119.4, 119.7, 133, 140, 141.2, 141.4, 142.1, 142.2, 143.1, 143.2 of the Constitution as complying with the requirements of articles 157 and 158 of the Constitution. The Law shall take effect after the regular elections to the local councils of the fifth convocation in March 2006.

