Summary to the Decision of the Constitutional Court of Ukraine dated June 16, 2011 No. 6-rp/2011 in the case upon the constitutional appeal of citizen Kostenko Yurii Ivanovych concerning official interpretation of several provisions of items 1.1, 1.2 of the Law “On Introducing Amendments to the Law of Ukraine “On Perpetuation of the Victory in the Great Patriotic War of 1941 - 1945” concerning the order of the official use of the copy of the Victory Flag” 
Citizen Kostenko Yurii Ivanovych applied to the Constitutional Court with an appeal concerning official interpretation of several provisions of items 1.1, 1.2 of the Law “On Introducing Amendments to the Law of Ukraine “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” concerning the order of the official use of the copy of the Victory Flag” dated April 21, 2011 No. 3298-VI (hereinafter referred to as “the Law No. 3298”) in conjunction with the provisions of Articles 1, 3, 8, 11, 15, 17, 18, 20, 29, 34, 37, 41, 65 of the Constitution. 
The state symbols of Ukraine are inseparably associated by their content with its state sovereignty (paragraph 1 of item 3 of the motivation part of the Decision of the Constitutional Court of Ukraine dated January 16, 2003 No. 1-rp/2003). The state symbols prove the fact of existence of state, its sovereignty and are aimed at strengthening its authority, in particular during solemn events and official ceremonies. The State establishes the order of use of the state symbols and appropriate system of their legal protection which provide respect and worthy attitude to the state symbols. 
Article 20.1 of the Constitution of Ukraine stipulates the list of the state symbols of Ukraine. They are the State Flag of Ukraine, the State Coat of Arms of Ukraine and the State Anthem of Ukraine. 

According to Article 92.2.4 of the Constitution the procedure for the use and protection of state symbols is established exclusively by the laws of Ukraine. Respect for the state symbols is the duty of citizens of Ukraine (Article 65.1 of the Fundamental Law). 
Pursuant to Article 1.4 of the Law “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” dated April 20, 2000 No. 1684-III (hereinafter referred to as “the Law            No. 1684”) celebrations in honour of the Victory Day in the capital of Ukraine the city-hero of Kyiv, other cities and settlements of Ukraine are conducted with use of symbols of the Great Patriotic War of 1941 – 1945. 
Article 1.5 of the Law No. 1684 defines the Victory Flag as a symbol of victory of the Soviet people and their army and fleet over the fascist Germany during the Great Patriotic War of 1941 – 1945 and does not refer it to the state symbols of Ukraine. 

Thus, the Constitutional Court deems that the Fundamental Law stipulates the exhaustive list of the state symbols of Ukraine. 

According to Article 20.6 of the Constitution the description of the state symbols of Ukraine and the procedure for their use shall be established by the law adopted by no less than two-thirds of the constitutional composition of the Verkhovna Rada of Ukraine. Paragraph 4 of item 1.2 of the Law No. 3298, which introduces amendments to Article 2 of the Law No. 1684, envisages that the main forms of perpetuation of the Victory of the people-victor are, in particular, “the official hoist of the Victory Flag on buildings (flagstaffs) near the State Flag of Ukraine on the Victory Day”. These provisions of the Law No. 3298 establish the order of use on the Victory Day of the state symbol of Ukraine – the State Flag of Ukraine near the copy of a Victory Flag which is not the state symbol of Ukraine. The Law No. 3298 was passed at the plenary session of the Verkhovna Rada of Ukraine on April 21, 2011 by the number of votes of the People’s Deputies of Ukraine which was less than two-thirds of the constitutional composition of the Verkhovna Rada of Ukraine. 

According to Article 152.1 of the Constitution laws and other legal acts, by the decision of the Constitutional Court of Ukraine, are declared unconstitutional, in whole or in part, in the event that they do not conform to the Constitution of Ukraine, or if there was a violation of the procedure established by the Constitution of Ukraine for their review, adoption or their entry into force.
During procedure of the adoption of the Law No. 3298 the procedure of its adoption established by the Fundamental Law in part of establishment of the order of use of the state symbol of Ukraine, namely the State Flag of Ukraine, was violated. Hence, the provisions of paragraph 6 Article 2 of the Law No. 3298 contravene the Constitution. 
    Thus, the Constitutional Court of Ukraine held:
1. In terms of the constitutional appeal the provisions of the Law “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” dated April 20, 2000 No. 1684-III as amended by the Law “On Introducing Amendments to the Law of Ukraine “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” concerning the order of the official use of the copy of the Victory Flag” dated April 21, 2011 No. 3298-VI shall be understood in such a way that the Constitution provides an exhaustive list of state symbols of Ukraine which are the State Flag of Ukraine, the State Coat of Arms of Ukraine and the State Anthem of Ukraine. 
2. To recognise as non-conforming with the Constitution (unconstitutional) provisions of paragraph 6 Article 2 of the Law “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” dated April 20, 2000 No. 1684-III as amended by the Law “On Introducing Amendments to the Law of Ukraine “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” concerning the order of the official use of the copy of the Victory Flag” dated April 21, 2011 No. 3298-VI. 

3. The provisions of paragraph 6 Article 2 of the Law “On Perpetuation of Victory in the Great Patriotic War of 1941 - 1945” as amended by the Law dated April 21, 2011 No. 3298-VI declared unconstitutional lose their legal force from the day the Constitutional Court adopts this Decision.

4. To propose that the Verkhovna Rada of Ukraine should establish the order of use of the state symbols of Ukraine, in particular the State Flag of Ukraine at the legislative level. 

PAGE  
1

