Summary to the Decision of the Constitutional Court of Ukraine dated March 13, 2012 No. 5-rp/2012 in the case upon the constitutional appeal of citizen Halkina Zinayida Hryhorivna concerning official interpretation of the provision of Article 3.4 of the Law “On Preventing the Impact of the Global Financial Crisis on the Development of the Construction Sector and Residential Construction” (case on prohibition of termination of contracts of investment of residential construction)

Citizen Z.Halkina applied to the Constitutional Court with a petition to provide official interpretation of the provision of Article 3.4 of the Law “On Preventing the Impact of the Global Financial Crisis on the Development of the Construction Sector and Residential Construction” dated December 25, 2008 No. 800-VI (hereinafter referred to as “the Law") according to which “natural and legal persons are prohibited to terminate any contracts which result in assignment of completed object (part of object) of residential construction by developer provided 100 % of value of the object (part of object) of the residential construction has been paid pursuant to such contracts” concerning whether this provision applies to legal relations which had arisen before the Law entered into force, in particular, in cases when the investor according to the legislation effective for that time terminated the contract on participation in the fund of construction financing.   

System analysis of data concerning observance of the constitutional human rights and requirements of the Constitution and laws which regulate the procedure of adoption of new laws when passing the Law gives grounds to conclude that in fact Article 3.4 of the Law restricts possession, utilisation and disposal of the object of the right of property, in particular funds of investors fro the period before January 1, 2013. 

The right of property of citizens is guaranteed by the Constitution. Its grounds, principles of freedom of agreement and court protection of the civil right and interest as well as  mechanism of amendment and termination of contracts are regulated by the Civil Code of Ukraine (hereinafter referred to as “the Code") which is the main act of civil legislation in Ukraine. According to Article 651 of the Code amendment or termination of agreement is allowed only with consent of parties, unless otherwise provided by the agreement or law, and in case of unilateral recession from the agreement, should the right to recede is provided by the agreement or law, the agreement shall be deemed terminated. Moreover, agreement may be terminated on the basis of court decision upon request of either party in case of substantial violation of the agreement by the other side. These provisions of contractual law are specified in Article 20 of the Law “On Financial and Credit Mechanisms and Property Management during Residential Construction and Real Estate Operations" dated June 19, 2003 No. 978-IV (hereinafter referred to as “the Law No. 978") which guarantees possibility of recession of the principal from participation in fund of construction and envisages that in case of early termination of management of property the developer upon demand of the manager of the fund of financing of construction is obliged to transfer funds for paying to the principal in terms established by the rules.  
Thus, neither the Code, nor the special Law No. 978 establish prohibitions to terminate agreements proceeding from the facultative principle of the civil legal contractual relations. In return, the Law which was adopted after the Code had entered into force, establishes legal relations concerning termination of agreements differently than the Code. According to Articles 6.2, 19.2 of the Constitution adoption of the Law was supposed to be carried out in the manner envisaged by paragraph 3 of Article 4.2 of the Code, pursuant to which if the subject of the right of legislative initiative submits to the Verkhovna Rada of Ukraine a draft law which regulates civil relations differently than the Code he is obliged to submit at the same time a draft law on introducing amendments to it. The submitted draft law is considered by the Verkhovna Rada of Ukraine simultaneously with the relevant draft law on introducing amendments to the Code. 
The mentioned procedure was not observed during adoption of the Law; on the contrary, item 3 of its final and transitional provisions establishes that “laws and other legal regulating acts adopted before this Law enters into force shall be effective in part which does not conflict with this Law". Thereby the effect of the relevant provisions of the Code was suspended for the period of the effect of the Law. 
Proceeding from the abovementioned, the Constitutional Court considers that non-conformity of certain provisions of the special law to the provisions of the Code may not be eliminated by means of application of a rule according to which adoption of the new normative legal automatically terminates the effect of an act (its separate provisions) which was in force earlier. Since the Code is the main act of the civil legislation any amendments of regulation of single-subject legal relations may be introduced only with simultaneous amendments to it according to the order provided by paragraph 3 of Article 4.2 of the Code. 

Application of provisions of paragraph 1 of Article 3.4 of the Law prior to the day of declaring its unconstitutional was supposed to be realised with account of Article 58.1 of the Constitution, according to which laws and other normative legal acts have no retroactive force, except in cases where they mitigate or annul the responsibility of an individual.

      Thus, the Constitutional Court of Ukraine held to recognise as non-conforming to the Constitution (unconstitutional) the provisions of Article 3.4 of the Law “On Preventing the Impact of the Global Financial Crisis on the Development of the Construction Sector and Residential Construction” dated December 25, 2008 No. 800-VI as amended according to which “natural and legal persons are prohibited to terminate any contracts which result in assignment of completed object (part of object) of residential construction by developer provided 100 % of value of the object (part of object) of the residential construction has been paid pursuant to such contracts”.
Prior to the day declaration of unconstitutionality this provision did not have retroactive force.   
