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Summary to the Decision of the Constitutional Court of Ukraine No. 1-rp/2012 dated January 18, 2012 in the case upon the constitutional petition of 47 People’s Deputies of Ukraine and 50 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of Articles 218.6, 218.7 of the Code of Criminal Procedure of Ukraine (case concerning familiarising by the defendant and his or her defence counsel with materials of criminal case)
Subject of the right to constitutional petition – 47 People’s Deputies of Ukraine and 50 People’s Deputies of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) Article 218.7 of the Code of Criminal Procedure of Ukraine (hereinafter referred to as “the Code”) which provided that in case of delay in familiarising by the defendant and the defence counsel with materials of criminal case the possibility for the court to establish the terms during which the defendant and the defence counsel should get acquainted with the materials of the case and to provide a petition, as well as to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the Law of Ukraine “On Introducing Amendments to Article 218 of the Code of Criminal Procedure of Ukraine on familiarising by the defendant and the defence counsel with materials of criminal case” No. 3228-VI dated April 8, 2011 (hereinafter referred to as “the Law”) which amended to Article 218 of the Code.
Meeting the requirements of Article 218.1 of the Code of Ukraine in respect of announcement by the investigator to the accused person that the investigation in his or her case has been concluded and he or she has the right to get acquainted with all materials of the case ensures the implementation of the constitutional right of the defendant to be informed, in particular, concerning the merits of the accusation and state of the case, as well as provides the defendant and his or her defence counsel an opportunity to prepare defence against the indictment. 
Thus, the right of the defendant to familiarise with the materials of the case and the right to obtain information regarding termination of investigation in a criminal case are the elements of the constitutional right to protection.

Familiarising by the defendant and his or her defence counsel with the materials of the case is an element of criminal proceedings, and its order pursuant to Article 92.1.14 of the Constitution of Ukraine is established by law. Thus, the right for such familiarising is not absolute.

Under Article 218.6 of the Code of Ukraine, the defendant and his or her defence counsel may not be limited in time in their need to get acquainted with all materials of the case within reasonable time. The Constitutional Court of Ukraine considers that such terms should be determined in each specific case depending on the volume of case materials and their complexity, the number of defendants, actions or omissions (behaviour) by the defendant or his or her defence counsel and factors that do not depend on the will of the defendant or his or her defence counsel, (for instance, disease) etc.
Familiarising by the defendant and his or her defence counsel with the materials of the case within the reasonable terms meets the objectives of the criminal justice as defined in Article 2 of the Code: to protect the rights and legitimate interests of individuals and legal entities who take part therein, and to quickly and fully detect crimes, find out those who are guilty and ensure correct application of law in a manner so that anyone who committed a crime would be liable and held accountable and no innocent was punished. On the one hand, this ensures the implementation of human and citizen’s rights and freedoms, and on the other, it requires that an individual should display responsible behaviour due to the legitimate needs and interests of other individuals (including the victim) and the society as a whole.

Article 218.7 of the Code envisages an opportunity to establish terms for the defendant and his or her defence counsel to get acquainted with the materials of the case by an independent and impartial court, which makes a relevant ruling. It also determines that such ruling may be appealed. In this way the right of the defendant to defend his or her rights by the court and to appeal against court decisions is guaranteed (Articles 55.1, 129.3.8 of the Fundamental Law).
The Constitutional Court of Ukraine considers that the requirements of Article 218 of the Code are consistent with the case-law of the European Court of Human Rights and sub-item “b” item 3 of Article 6 of the Convention under which everyone charged with a criminal offense has a right to have time and opportunity to prepare his or her defence. 

The abovementioned gives grounds to conclude that amendments to Article 218 of the Code do not limit the individual’s right to protection determined by Article 63 of the Constitution of Ukraine but set the order for the defendant and his or her defence counsel to familiarise with materials of criminal case within the content and scope of this right, which does not contradict Articles 22.3, 64.1 of the Fundamental Law of Ukraine. 

Thus, the Constitutional Court of Ukraine held to recognise as conforming to the Constitution of Ukraine (constitutional) the provisions of Articles 218.6, 218.7 of the Code of Criminal Procedure of Ukraine in the wording of Law of Ukraine “On Introducing Amendments to Article 218 of the Code of Criminal Procedure of Ukraine regarding familiarising by the defendant and the defence counsel with materials of criminal case” No. 3228-VI dated April 8, 2011.   


     




