Summary to the Decision of the Constitutional Court of Ukraine dd. January 10, 2008 no. 1-rp/2008 on compliance with the Constitution (constitutionality) of provisions of Articles 2.7, 2.11, 3 Article 4.9 and Chapter VIII “Arbitration Self-Government” of the Law of Ukraine “On Courts of Arbitration” (case on the tasks of an arbitration court)

A subject of the right to a constitutional petition – 51 People’s Deputies of Ukraine – filed a petition with the Constitutional Court of Ukraine asking the Court to recognize certain provision of the Law “On Court of Arbitration” (hereinafter referred to as the “Law”) as running contrary to the Constitution (unconstitutional).

Pursuant to the Constitution, Ukraine is a democratic, social and law-based state (Article 1); human rights and freedoms as well as guarantees thereof determine the contents and direction of the state’s activities; activities aimed to strengthen and ensure human rights and freedoms are the primary responsibility of the state (Article 3.2).

By guaranteeing protection in court by the state, the Fundamental Law simultaneously recognizes a right of everyone to resort to any means that are not prohibited by law in order to protect one’s rights and freedoms from violation and illegal encroachment (Article 55.5). This constitutional right may not be eliminated or restricted (Article 22.2, Article 64 of the Constitution).

One of the means of guaranteeing the right to protect one’s rights and freedoms from violation or illegal encroachment in the sphere of civil and economic legal relationships is an appeal to a court of arbitration (paragraph 1, section 5 of the motivation part of the Decision of the Constitutional Court in case on the implementation of arbitration courts’ decisions as of February 24, 2004 no.3-rp/2004). Pursuant to the effective legislation, a dispute that falls within the jurisdiction of a general jurisdiction court concerning legal relationships in a civil or economic sphere may be forwarded to a court of arbitration upon consent of both litigants thereof except for cases provided for by law (Article 17 of Code of Civil Procedure, Article 12 of Code Economic Procedure, Article 6 of the Law). To ensure implementation of the aforementioned provisions of the Codes and based on provisions of Article 85.1.3 of the Constitution, the Verkhovna Rada of Ukraine adopted a law that provides for a procedure for creation and activities of arbitration courts in Ukraine.

A possibility for the state to forward disputes between litigants related to civil and economic relationships for consideration of arbitration courts has been recognized in the practices of other states that are based inter alia on international law. General principles of arbitration examination of such disputes have been provided for in European Convention on International Commercial Arbitration as of April 21, 1961 and recommended to the state parties by Arbitration Rules of United Nations Commission on International Trade Law (UNCITRAL) on June 15, 1976.

The case-law of the European Court of Human Rights demonstrates that petitions of individuals and/or legal entities to a court of arbitration are considered legitimate in the event when a refusal from services of a national court was based on a free consent of litigants (judgment in case Deweer v Belgium as of February 27, 1980). 

Justice is an independent branch of state’s activities that is administered by courts through examination and rendering decisions during court sessions in a special procedural form defined by law for civil, criminal and other cases (subsection 3 of the motivation part of the Ruling of the Constitutional Court of Ukraine as of October 14, 1997 no.44-z).

According to the provisions of Article 124.1 of the Constitution, justice in Ukraine is administered exclusively by courts. When administering justice a court ensures protection of human and citizens’ rights and freedoms provided for in the Constitution, rights and legal interests of legal entities, interests of society and the state (subsection 4.1. of section 4 of the motivation part of the Decision of the Constitutional Court of Ukraine in case concerning imposing a milder punishment as of November 2, 2004 no.15-rp/2004). Therefore, in the context of Article 55 of the Constitution, judicial bodies may protect property and non-property rights and legal interests of individuals and/or legal entities in the sphere of civil and economic legal relationships.

Arbitration of disputes between litigants in the sphere of civil and economic legal relationships is a type of non-state jurisdiction administered by courts of arbitration based on Ukrainian laws through utilizing inter alia means of arbitration. Protection provided by a court of arbitration as defined in Article 2.7, Article 3 of the Law means not administration of justice but arbitration examination of disputes between litigants concerning civil and economic legal relationships within the limits provided for in Article 55.5 of the Constitution.

In accordance with provisions of Article 124.5 of the Constitution, court decisions are rendered by the courts in the name of Ukraine and are mandatory for execution on the whole territory of Ukraine. Pursuant to the Law, courts of arbitration make decisions only on their own behalf (Article 46) whereas such decisions rendered within the framework of effective legislation are binding only upon the litigants. Ensuring forced implementation of arbitration courts’ decisions is beyond arbitration examination and is a responsibility of competent courts and state executive service (Article 57 of the Law, Article 3.2.1 of the Law “On Executive Proceedings”).

  Hence, the disputed provisions of the Law do not run contrary to the norms provided for in Article 124 of the Constitution that reads that justice is to be administered exclusively by courts since arbitration examination is not justice and decisions of courts of arbitrations are purely acts of non-state jurisdictional activities aimed to resolve disputes between litigants concerning civil and economic relationships.

Arbitration courts do not belong to the system of general jurisdiction courts (Article 125 of the Constitution). Analysis of provisions of the Law demonstrates that courts of arbitration are non-state independent bodies for protection of property and non-property rights and legal interests of individuals and/or legal entities concerning civil and economic legal relationships. Pursuant to Article 7 of the Law, arbitration consideration is carried out by standing courts of arbitration in order to resolve a specific dispute.

Hence, courts of arbitration do not administer justice; their decisions are not instruments of justice and they do not belong to the system of courts of general jurisdiction.

Individual laws provide for public self-government as a form of citizens’ participation in public administration, solution of problems related to their social protection, corporate life, etc.

One of the forms of public self-government is arbitration self-government that, pursuant to Article 58.1 of the Law, is established to represent and protect interests of arbitrators of standing arbitration courts. Since the issue of arbitration self-government is to ensure guarantees of human and citizens’ rights and freedoms of such a group of individuals as arbitrators of standing arbitration courts, then, pursuant to Article 92.1.1 of the Constitution, the Verkhovna Rada of Ukraine has a right to legislative regulation thereof.

Arbitration self-government is not identical to judicial self-government, since arbitration courts are not included to the system of general jurisdiction, and arbitrators do not have a status of professional judges. Arbitration self-government as one of the forms of public self-government serves to facilitate self-organization of arbitrators of stating arbitration courts whereas judicial self-government belongs to the system of the constitutional order in the state (Article 130.2 of the Constitution) and is a form of self-organization of professional judges.

The Constitutional Court of Ukraine therefore concludes that arbitration self-government is a form of public self-government whereas public organizations are a form of voluntary public associations. A difference between these institutions is explained by the specific characteristics of legislative provisions on the procedure for creation, system, authorities, etc. of self-government bodies for arbitration courts and public organizations. 

Arbitration Chamber of Ukraine is formed by All-Ukrainian Congress of Arbitrators (Article 58.3 of the Law) by electing standing arbitrators from among other arbitrators and thus may not be considered a public organization not subject either to provisions of Article 36 of the Constitution or to legislative restrictions as to its name, status and authorities. Therefore, referral by the authors of the petition to the provision of Articles 85.2, 92.1.11 and legal position of the Constitutional Court stated in its Opinion as of December 13, 2001 no.18-rp/2001 is ungrounded.

Thus, the Constitutional Court of Ukraine held:

1. The following provisions of the Law “On Courts of Arbitration” are to be recognized as being in compliance with the Constitution (constitutional):

· Article 2.7 “on protection of infringed or disputed rights or legal interests”;

· Article 2.11 reading that “The Arbitration Chamber of Ukraine is a standing body of arbitrators’ self-government”;

· Article 3 on “protection of property and non-property rights and legal interests”;

· Article 4.9, according to which one of the principles for organization and activities of an arbitration court is “self-government of arbitrators”;

· Articles 58.1-58.4, which provide that:

“To ensure representation and protection of interests of arbitrators of standing courts of arbitration bodies of arbitration self-government are established.


The supreme body of arbitration self-government is All-Ukrainian Congress of Arbitrators.


All-Ukrainian Congress of Arbitrators elects Arbitration Chamber of Ukraine.


Arbitration Chamber of Ukraine is a standing body of arbitration self-government that represents and protects social and professional rights and interests of arbitrators and courts of arbitration, carries out methodological and publishing activities, analyzes case-law of other courts of arbitration and performs other functions as defined by the supreme body of arbitration self-government”.

2. Constitutional proceedings on the case are to be terminated in the part regarding examination of compliance with the Constitution (constitutionality) of provisions of Articles 58.5, 58.6 and 59 of Chapter VIII “Arbitration Self-Government” based on provisions of Article 45.2 of the Law “On the Constitutional Court of Ukraine” due to a non-compliance of the constitutional petition with the requirements provided for in the Constitution and the Law of Ukraine “On the Constitutional Court of Ukraine”.

