Summary to the Decision of the First Senate of the Constitutional Court of Ukraine of July 22, 2020 No. 8-r(І)/2020 in the case upon the constitutional complaint of the Stock Company “Closed Non-Diversified Venture Corporate Investment Fund “AVANPOST” on compliance of paragraph 8 of Article 11.5 of the Law of Ukraine “On Management of State Property” with the Constitution of Ukraine (constitutionality)
The Stock Company “Closed Non-diversified Venture Corporate Investment Fund “AVANPOST” appealed to the Constitutional Court to declare paragraph eight of Article 11.5 of the Law of Ukraine “On Management of State Property” of September 21, 2006 № 185–V as amended (hereinafter - the Law) unconstitutional. According to the said provision “companies with authorised capital of the state and companies with 50 and more percent of shares (stakes) in the authorised capital of companies, the share of which is 100 percent, which have not decided to accrue dividends before May 1 of the year following the reporting year, shall pay to the state budget part of the net profit in the amount determined by the basic standards of deduction of the share of profit directed to the payment of dividends set for the year, but not less than 30 percent, by July 1 of the year following the reporting year; the amount of such funds is accrued by the bodies of revenues and fees in the manner prescribed by paragraph six of this part, which is paid to the general fund of the State Budget of Ukraine”.
The petitioner considers that the disputed provisions of the Law violate the right guaranteed by the Basic Law to everyone to possess, use and dispose of their property, as well as violate the right to private property.
The guarantees of protection of property rights provided for in Articles 13.4 and 41 of the Basic Law apply to the corporate rights of a member of an economic organisation. Therefore, interference with the corporate rights of a member of an economic organisation must be conditioned by public necessity, as well as carried out in accordance with the law in compliance with the rule of law and the application of measures that are not too burdensome for his or her rights and freedoms. Introducing normative regulation of public relations regarding the exercise of corporate rights by a member of an economic organisation, the legislator must adopt relevant sectoral laws, adhering to common constitutional principles and ensuring a reasonable balance of interests of each of the participants in legal relations.
The examination of the provisions of the Code of Commercial Procedure demonstrates that through the system of organisational and economic powers of the relevant authorities the state manages the entities of the public sector of the economy and has a decisive influence on their economic activities; these powers must be exercised in compliance with the constitutional foundations of the legal economic order in Ukraine.
The Constitutional Court notes that the right of the owner of a share in the authorised capital of an economic organisation to participate in its management, which is a component of corporate law, is subject to the guarantees provided for in Articles 13.4 and 41 of the Basic Law. The protection of this right at the constitutional level means that interference with such a right is allowed in exceptional cases for reasons of public necessity, exclusively on the basis of law and in compliance with the principles of justice and proportionality.
It follows from the analysis of the mentioned provisions of the Law that the regulation provided for in paragraph eight of Article 11.5 is aimed at ensuring that the state receives part of the net profit of the economic organisation of the public sector in case of failure to decide on accrual of dividends, and the obligation established by the disputed provisions of the Law to direct part of the net profit in favour of the state is imperative and does not require the will of the members of the economic organization.
The Constitutional Court considers that the mechanism envisaged by the disputed provisions of the Law, which consists in the obligatory transfer of part of the net profit to the state budget without the will of the members of the economic organization, restricts their corporate rights, including such a component as the right to participate in the economic organization management. Mentioned normative regulation puts the state in a privileged position in comparison with other members of the economic organisation of the state sector of the economy, that is, it is discriminatory, because, determining the legal basis for the management of state property, the legislator did not provide for the possibility of directing part of the net profit in favour of such participants in case of failure to decide on the accrual of dividends. At the same time, it is the state through the system of organisational and economic powers of the relevant authorities that manages the entities of the public sector of the economy and has a decisive influence on their economic activities.
The restriction introduced by paragraph eight of Article 11.5 of the Law cannot be considered constitutionally permissible, as such normative regulation is not consistent with the conditions that allow state interference with property rights, in particular with observance of the principles of justice and proportionality.
Thus, the Constitutional Court of Ukraine held to declare the provisions of paragraph eight of Article 11.5 of the Law “On Management of State Property” as such that do not comply with the Constitution of Ukraine (are unconstitutional) and shall lose their effect from the date of adoption of this Decision by the Constitutional Court.
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