Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 6-r (II)/2019 of September 4, 2019 in the case upon the constitutional complaint of Tetiana Zhabo regarding the conformity of the provisions of Article 40.3 of the Labour Code of Ukraine with the Constitution (constitutionality) 
Tetiana Zhabo, a citizen of Ukraine, appealed to the Constitutional Court with a complaint requesting verification of compliance with the Constitution (constitutionality) of the provisions of Article 40.3 of the Labour Code of Ukraine (hereinafter – the Code), according to which dismissal of the employee on the initiative of the owner or the body authorised by him/her shall not be allowed within the period of his/her temporary disability (except for dismissal according to clause 5 of this Article), as well as within the period of his/her vacation; this rule shall not apply to cases of full liquidation of enterprise, institution or organisation.

The subject of the right to constitutional complaint considers that the opinion of the Supreme Court provided in the final court decision in her case, according to which the disputed provisions of the Code do not apply to labour relationships arising on the basis of a labour contract, leads to the violation of her constitutional rights and worsens the working conditions of workers of specific categories.
The Constitutional Court states that all labour relations should be based on the principles of social protection and equality for all enterprises, institutions, organisations irrespective of the form of ownership, type of activity and sectoral affiliation, as well as for persons working under a labour contract, which in particular should be reflected in establishing an exhaustive list of conditions and grounds for termination of such relationships.

The Constitution prescribes that regardless of the grounds for the emergence of labour relations, the state is obliged to create effective organisational and legal mechanisms for the implementation of labour relations at the level of law, and the lack of such mechanisms negates the essence of the constitutional rights and freedoms of the employee.

According to the Code, a contract is a special form of labour agreement in which its validity period, rights, liabilities and responsibilities of the parties (including the material one), conditions of material security and organisation of employee’s work, conditions of termination of the contract, including pre-time, may be determined as agreed upon by the parties. The scope of application of the contract shall be determined by laws (Article 21.3).

The essential conditions for the conclusion of the contract are its validity period, the grounds for its suspension or termination. Thus, the contract is concluded for a period that is agreed upon by the parties and contains a clear indication when the contract begins and when it expires.

Yet, the above may not be the grounds for non-application of Article 40.3 to employees who work under a contract, and such employees cannot be dismissed on the day of temporary disability, as well as within the period of vacation, since it will cause inequality and discrimination of this category of employees, complicate their situation and reduce the reality of the guarantees of citizens’ labour rights established by the Constitution and laws.

The Constitutional Court notes that there can be no discrimination in the exercise of labour rights by employees. Violation of their equality in labour rights and guarantees is inadmissible, and any restriction must have an objective and reasonable justification and must be carried out in accordance with the provisions of the Constitution and international legal acts.

The provisions of Article 40.3 of the Code provide for the safeguards to protect an employee from unlawful dismissal, which are special requirements of the legislation which must be implemented by the employer to comply with labour law. One of such guarantees is, in particular, a legislatively stipulated prohibition for an employer to dismiss an employee who works under an employment contract within the period of his/her temporary disability, as well as during vacation. Therefore, non-extending such a requirement to labour relationships under a contract is a violation of the safeguards to protect employees from illegal dismissal and puts them into unequal conditions as compared to employees of other categories.

The Constitutional Court concluded that the provisions of Article 40.3 of the Code are such that apply to all employment relationships and do not contravene the Constitution.

Thus, the Constitutional Court of Ukraine held to declare the provisions of Article 40.3 of the Labour Code of Ukraine as conforming to the Constitution (constitutional).
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