Summary to the Opinion of the Grand Chamber of the Constitutional Court of Ukraine No. 5-v/2019 dated November 13, 2019 in the case upon the constitutional appeal of the Verkhovna Rada for providing opinion on the conformity of the Draft Law on introducing amendments to Article 93 of the Constitution of Ukraine (on the legislative initiative of the people) (Reg. No. 1015) to the requirements of Articles 157 and 158 of the Constitution of Ukraine
The Verkhovna Rada in accordance with the Resolution of the Verkhovna Rada “On inclusion of the Draft Law amending Article 93 of the Constitution (on the legislative initiative of the people) into the agenda of the second session of the Verkhovna Rada of the ninth convocation and its forwarding to the Constitutional Court” No. 31–IX dated September 3, 2019 appealed to the Constitutional Court for providing opinion on the conformity of the Draft Law on introducing amendments to Article 93 of the Constitution of Ukraine (on the legislative initiative of the people) (Reg. No. 1015) (hereinafter referred to as the Draft Law) to the requirements of Articles 157 and 158 of the Constitution of Ukraine.

Article 93 of the Constitution, proposed in the wording of the Draft Law, stipulates to grant the right of legislative initiative in the Verkhovna Rada to the people, the President, the Cabinet of Ministers, the People's Deputies, which is implemented by them in the cases and according to the procedure set out in the Constitution and laws, as well as to establish at the constitutional level of the provision, whereby the law is adopted in accordance with the requirements of the legislative procedure defined by the Constitution and laws. Article 93.2 of the Constitution in the wording of the Draft Law remains unchanged.

The Constitutional Court states as a reservation that the provision of the Draft Law “the right of legislative initiative in the Verkhovna Rada belongs to the people” needs to be specified proceeding from the fact that the term “the people” is used in the Constitution to mean “the Ukrainian people - citizens of Ukraine of all nationalities”.

The provisions proposed by paragraph 1 of the Draft Law, whereby the right of legislative initiative is realised by the subjects of such right “in cases and in the order defined by the Constitution and laws”, should be implemented only in such a way that the laws adopted for their implementation comply with the provisions of the Constitution and do not enshrine provisions that would restrict the right of legislative initiative of any of the subjects of this right established by the Constitution.

The Constitutional Court points out that narrowing (restriction) of the realisation of the right of legislative initiative in the Verkhovna Rada by law, in particular, by people’s deputies can lead to limiting their rights to free expression of their will and unimpeded exercise of their powers for the benefit of all citizens and, as a result, to restriction of human and citizen’s rights and freedoms.

The provision proposed by the Draft Law, whereby “the law is adopted in accordance with the requirements of the legislative procedure defined by the Constitution and laws”, cannot change the procedural requirements established by the Constitution for the consideration, adoption or entry into force of normative acts (the constitutional procedure for considering draft laws).

Thus, the Constitutional Court of Ukraine held to declare the Draft Law on amendments to Article 93 of the Constitution to comply with the requirements of Articles 157 and 158 of the Constitution (on the legislative initiative of the people) (Reg. No. 1015).

According to Article 5.2 of the Constitution, the people are the bearer of sovereignty and the only source of power in Ukraine, therefore it cannot be designated to be a subject of legislative initiative without the establishment in the Constitution of an appropriate number of citizens having the right to vote, for the implementation of legislative initiative the provision proposed by the Draft Law makes implementation of such initiative impossible.
In determining the cases and the procedure for implementing the right of legislative initiative, the Verkhovna Rada may not restrict the rights of legislative initiative of any of the subjects of this right specified by the Constitution.
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