Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine № 1-r (ІІ)/2019 dated April 25, 2019 upon the constitutional complaints of Anatolii Skrypka and Oleksii Bobyr concerning conformity to the Constitution of Ukraine of the provisions of Article 59.3 of the Law “On the Status and Social Protection of Citizens Affected by Chornobyl Catastrophe”
Citizens of Ukraine A. Skrypka and O. Bobyr lodged constitutional complaints with the Constitutional Court of Ukraine on conformity to the Constitution of Ukraine (constitutionality) of the provisions of Article 59.3 of the Law “On the Status and Social Protection of Citizens Affected by the Chornobyl Catastrophe” (hereinafter – the Law), which imply that those who participated in the elimination of the consequences of the Chornobyl catastrophe, other nuclear accidents and tests, in military exercises involving the use of nuclear weapons while undergoing a regular service and as a consequence acquired disabilities, the invalidity pension is calculated in accordance with the Law or at the request of such persons – from fivefold amount of the minimum wage established by law as of January 1 of the corresponding year, 

Taking into account the provisions of Articles 16, 17 of the Constitution of Ukraine, persons who during the military service participated in the liquidation of the consequences of the Chornobyl accident have a special status and special conditions for social protection. According to the Constitution, the increased social protection of these categories of persons requires that the state should fulfil the obligation to determine the amount of their social security, which would guarantee them both decent living conditions and full compensation for the damage.

At the constitutional level, the guarantees of social protection of citizens who serve in the bodies that ensure the sovereignty and territorial indivisibility of Ukraine, its economic and informational security, that is, carry out military duty, as well as those who have lost their health as a result of the Chornobyl accident and need recovering, constant medical assistance and social protection from the state. The state may establish certain differences regarding the level of social protection of the specified categories of persons, but the differences specified by the Law should not: allow any unjustified exceptions to the constitutional principle of equality, contain signs of discrimination in the exercise of the mentioned rights to social protection and violate the essence of the right to social protection, and the reasoning of the mechanism for social benefits calculation should be based on the criteria of proportionality and equity.

Militaries who performed military duties during the liquidation of the consequences of the Chornobyl accident had the same status, the same duties and functions, execution of which caused damage to their health.

The peculiarities of the payment of pensions to militaries who participated in the liquidation of the consequences of the Chornobyl catastrophe are provided for in Article 59 of the Law.

Having analysed A. Skrypka’s and O. Bobyr’s constitutional complaints, the Constitutional Court of Ukraine concluded that the militaries affected during the liquidation of the consequences of the Chornobyl accident during military service have different levels of social security. Such approach of the legislator to determining the level of social security for the said categories of individuals does not correspond to the principle of equity and is a violation of the constitutional principle of equality.

Thus, the Constitutional Court of Ukraine held to declare as such that does not conform to the Constitution of Ukraine (is unconstitutional), the word combination “regular service” contained in the provisions of Article 59.3 of the Law “On the Status and Social Protection of Citizens Affected by the Chornobyl Catastrophe”, by which the definition of the amount of compensation of damage incurred as a result of the liquidation of the Chornobyl accident when calculating pensions based on the fivefold amount of the minimum wage established by law as of January 1 of the corresponding year applies only to the category of militaries, who were involved in the liquidation of the consequences of the Chornobyl catastrophe during their regular military service and as a result acquired disabilities.
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