Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No. 10-r / 2018 dated November 23, 2018 in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights on the compliance of the provisions of Articles 294.1, 326 of the Code of Ukraine on Administrative Offences with the Constitution of Ukraine (constitutionality) 

The Ukrainian Parliament Commissioner for Human Rights appealed to the Constitutional Court of Ukraine with a petition to declare that certain provisions of the Articles 294.1, 326 of the Code of Ukraine on Administrative Offenses (hereinafter – the Code) do not comply with Articles 8.1, 55.1, and 129.3.8 of the Constitution (are unconstitutional).

According to the mentioned provisions of the Code, resolutions of the local general court on application of administrative arrest shall be enforceable and executed immediately after its adoption. The author of the petition notes that the disputed provisions of the Code undermine the effectiveness of the appeal against the decisions of the local general court on the application of administrative arrest, since “such an appeal does not guarantee the effective restoration of the violated rights and the lawful interests of the person” in the event the first instance courts rule “false and unlawful decisions”.

In the process of consideration of this case by the Constitutional Court of Ukraine, the Law “On Amendments to the Constitution of Ukraine (on Justice)” dated June 2, 2016, No. 1401-VIII was adopted, according to which the provisions of Article 129.3.8 of the Constitution on ensuring appeal against a court decision, the inconsistency of the provisions of Articles 294.1, 326 of the Code to which is stated by the petitioner, have been changed and are Article 129.2.8 of the Constitution.

During the constitutional proceedings, amendments to the disputed provisions of the Code were made. The Law “On Amendments to Certain Legislative Acts of Ukraine to Increase the Liability of Military and Some Other Persons” dated March 16, 2017, No. 1952-VIII supplemented Article 294.1 of the Code after the digits “32” with the word and numbers “or 321”, and the title and Article 326.1 after the words “administrative arrest” – with the words “and arrest with detention at the guardhouse”. The Law “On Amendments to the Commercial Procedural Code of Ukraine, the Civil Procedural Code of Ukraine, the Code of Administrative Judicial Procedure of Ukraine and other legislative acts” dated October 3, 2017, No. 2147-VIII excluded the words “as well as the resolutions adopted upon the results of consideration of cases on administrative offenses stipulated by Article 1853 of this Code” in Article 294.1 of the Code.

In this regard, the Constitutional Court considers necessary to check the disputed norms of the Code for compliance with the specified provision of the Fundamental Law in the new wording.

In accordance with the principle of the rule of law, the state should establish such an appellate review procedure that would ensure the effectiveness of the right to judicial protection at this stage of the trial, in particular, would enable to restore violated rights and freedoms and prevent as much as possible the negative individual consequences of a possible judicial mistake.

Chapter 3 “Administrative Penalty” of the Code defines the legal nature of the administrative penalty as a measure of liability for the commission of an administrative offense, establishes the basic and additional types of administrative penalties, and also provides that only courts are empowered to impose such penalties as paid seizure of an object which became an instrument of commission or the direct object of an administrative offense; deprivation of the right to occupy certain positions or engage in certain activities; public works; correctional work; administrative arrest; arrest with detention at the guardhouse (Articles 23, 25, 28, 30.5, 30.6, 301, 31, 32, 321). For instance, according to Article 32 of the Code, administrative arrest is imposed as the most stringent of the basic administrative penalties by district, city district, city or intercity court (judge) only in exceptional cases for certain types of administrative offenses for a term up to fifteen days; it cannot be applied to pregnant women, women with children under the age of twelve, as well as for minors, for disabled persons of the first and second groups.

The appointment of an administrative arrest is provided for in the Code: in the field of labour safety and health of population (Article 44.1); infringing on property (Articles 51.1, 51.2); in transport, in the fields of road economy and communication (Articles 121.4, 1224, 123.2, 123.3, 130, 140.4); violating public order and public safety (Articles 173, 1732, 1733.2, 178.3); which violate the established order of governance (Articles 185, 185.21, 1853.2, 18510, 187.2, 2041).

The procedure for serving an administrative arrest established by the Code provides that persons subjected to such arrest are detained in places designated by the National Police bodies and subjected to personal inspection, involve them in physical work without paying salary at the place of permanent employment for the period of administrative detention (Articles 327.1, 328.1, 328.3). Consequently, the use of administrative arrest is connected with the temporary limitation of a number of human and citizen’s constitutional rights and freedoms, in particular the right to liberty and personal inviolability guaranteed by Article 29.1 of the Basic Law.

In accordance with Article 294.1 of the Code, resolution of a judge in cases on administrative offenses comes into force after the expiry of the time limit for lodging an appeal, with the exception of the resolution on application of penalty provided for in Article 32 or 321 of the Code.
At the same time, the Code does not establish directly the moment when the resolution on penalty enters into force provided for in Article 32 of the Code. Also, the legislative acts do not define the notion of entering into a force of a court decision, and contain only the rules, which give rise to some of its essential features. In particular, the Constitution stipulates that if certain court decisions enter into force, the powers of People’s Deputies, judges shall be suspended (Articles 81.2.5, 81.5, 126.73, 126.7.5, 149-1.1.4, 149-1.1.5). According to Article 13.2 of the Law “On the Judicial System and the Status of Judges”, judicial decisions that have become legally binding are obligatory for all bodies of state power, local self-government bodies, their officials and officials, private individuals and legal entities and their associations on the whole territory; obligatory (prejudicial) nature of court decisions for other courts is determined by law. The imperative requirements for the mandatory enforcement of court decisions that have entered into force are also contained in all the procedural codes of Ukraine (Article 18.1 of the Civil Procedure Code, Article 18.1 of the Economic Procedure Code, Article 14.2 of the Code of Administrative Procedure, Article 21.2 of the Criminal Procedure Code).

Thus, according to the content of Articles 129.2.9, 1291.1 of the Constitution in connection with Articles 81.2.9, 81.5, 126.7.3, 126.7.5, 1491.1.4, 1491.1.5, the entry into force of a court decision is a legal event, the occurrence of which entails the emergence, change or suspension of some legal relationships, and such a decision acquires new properties. The main of these properties is its obligatory nature – an essential feature of the court decision as an act of justice.

Established by Article 294.1 of the Code, the rule that the entry into force of a resolution of a local general court takes place not earlier than the expiration of the time period for its appeal, ensures legal certainty and stability in social relations, since under Article 294.8 of the Code such resolution may be revoked or changed by a court of appeal. The procedure for a resolution of a local general court on the application of administrative arrest to gain obligatory nature is a legislative exception to this rule.

Chapter 25 of the Code, which contains the main provisions for enforcement of resolutions imposing administrative penalties, divides these resolutions into those which are to be implemented: from the moment of their adoption (Article 299.1); depending on the realisation of the right to appeal them (Article 299.2). The existence of a causal link between the binding nature of the court decision and its execution allows to determine the moment of entry in to legal force of a court resolution in an administrative offense case based on its affiliation to one of the two specified types.

In accordance with Article 326 of the Code, the resolution of a district, city district, city or intercity court (judge) on the application of administrative arrest and arrest on maintenance of guardianship is carried out immediately after its adoption. From the content of this rule and the provisions of Article 294.1 of the Code on the resolution on enforcement of penalty provided for in Article 32 of the Code, it follows that the resolutions of the local general court on the administrative arrest enter into force at the moment of their adoption and are executed immediately.

The Code also provides for the procedure for implementing the constitutional right to appeal the cases of administrative offences, certain legal guarantees, procedural deadlines and the legal consequences of such review (Articles 285.1, 287.2, 294.2, 294.3, 294.8, and 296.2). For instance, a copy of the court resolution is handed or sent to the person against whom it was pronounced within three days. Within ten days from the date of the adoption of the resolution, the person may submit an appeal to the local court, which, within three days, sends this appeal together with the materials of the case to the court of appeal. The court of appeal judge must conduct an appeal review of the case within twenty days from the date of its receipt by the court. After reviewing the case, the court of appeal may, in particular, cancel the resolution and terminate the proceedings in the case. The cancellation of a resolution on administrative arrest with the termination of an administrative offense case entails the reimbursement of damage caused to a person by unlawful imposition of this penalty.
Comparison of the procedural deadlines provided for by the Code for the realisation of the right to appeal a court resolution in an administrative offense case, with the duration of administrative arrest established by Article 32 of the Code, gives grounds for the conclusion that the entry into force of a resolution of a local general court on the application of administrative arrest from the moment of its adoption and its immediate enforcement may lead to situation when the person subjected to such arrest serves it to the full before the review of a case by the court of appeal. Hence, in the case of unlawful application of administrative arrest, it will be impossible either to prevent the negative individual consequences of such judicial mistake or to restore in the judicial procedure the violated right to liberty and personal inviolability. It will only be possible to reimburse the damage caused by such violation, as provided for in Article 296.2 of the Code.

Thus, the disputed provisions of the Code actually reduce the effectiveness of judicial protection at the stage of appeal review of cases on administrative offenses for which administrative arrest is imposed, which narrows the content of the rights guaranteed by Articles 8.3, 55.1, 55.2, 129.2.8 of the Basic Law.

In assessing with the help of the above criteria the established limitation on constitutional rights to judicial protection and appeal review of cases of administrative offenses for which an administrative arrest is stipulated which is established by the disputed provisions of the Code, the Constitutional Court proceeds from the fact that this type of administrative penalty is similar as to its severity to the penalty in the form of arrest established in Article 60 of the Criminal Code. Each of these levels of liability is related to the temporary limitation of the right to liberty and personal inviolability. Application of sanctions in the form of public and corrective work also lead to the restriction of this right (Articles 301, 31 of the Code, Articles 56, 57 of the Criminal Code of Ukraine).
The constitutional guarantees of the obligatory nature of the court decision (Article 129.2.9, 1291.1 of the Basic Law) in cases on administrative offences are provided for not only by the rule of Article 298 of the Code, according to which a resolution on imposition of an administrative penalty is mandatory for execution by state and public bodies, enterprises, institutions, organisations, officials and citizens. Attempts to avoid execution of a court decision in such cases entail criminal liability, the maximum of which - three years of imprisonment – significantly exceeds the imposed administrative penalty, as provided by the provision of Article 382.1 of the Criminal Code of Ukraine.
Taking into account the above, the Constitutional Court of Ukraine does not see such social necessity that entry into force of the resolutions on the application of administrative arrest and the execution of these resolutions takes place until the expiration of the time period for their appeal, which would justify the related restriction of the rights to judicial protection and appeal review of the case, and considers that such a restriction does not comply with the rule of law principle, does not meet the criteria of reasonableness, proportionality, and substantiation.

The Constitutional Court concluded that the provisions of Articles 294.1, 326 of the Code, which provide that the resolution of district, city district, city or intercity court (judge) on the application of administrative arrest enters into force at the moment of its adoption and is executed immediately, establish restrictions on the rights to judicial protection and appeal review of the case, guaranteed by Articles 8.3, 55.1, 55.2, 129.2.8 of the Constitution. Such restriction of constitutional rights is not proportional, substantiated or socially necessary and is not consistent with the rule of law principle.

Thus, the Constitutional Court of Ukraine held to declare as incompatible with the Constitution of Ukraine (unconstitutional):

– provisions of Article 294.1 of the Code of Ukraine on Administrative Offences, which establish that resolution on the application of penalty provided for in Article 32 of this Code comes into force from the date of their adoption;

– provisions of Article 326 of the Code of Ukraine on Administrative Offenses, which stipulate that the resolution of district, city district, city or intercity court (judge) on the application of administrative arrest is executed immediately after its adoption.

The provisions of Articles 294.1, 326 of the Code of Ukraine on Administrative Offenses, declared unconstitutional, shall cease to be valid from the date of adoption of this Decision by the Constitutional Court of Ukraine.
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